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SUBJECT INDEX 


Absence of Star denotes Cases of Small or Provincial Importance 

^ Indicates Cases of Great Importanec 
^ ^ Indicate Cases of Very Great Importance 


A 

Abadi 

Non-proprietor can neither 

sell site nor right of residence — 

Sale, even to one of the pro- 
prietors is not binding on the 
rest 197a 

Abatement 

See CiML P. C., O. 22 

Accomplice 

See Evidence Act, S. 133 

Adjustment of decree 

See Civil P. G., O. 21, B. 2 

Adjustment of Suit 

See Civil P. C., O. 23. B. 3 

Adverse Possession 
Waste land’ — Possession fol- 
lows title 664a 

Ejectment suit — Defendants 

entered as sannjidars in revenue 
records — Defendants pleading 
adverse possession — Onus lies on 
defendants 619 

Court cannot force owner to 

accept compensation 534(2)c 

Co*sharer— Trees — Individual 

proprietor, cannot, by planting 
trees on common land without 
consent of all, appropriate it to 
.his use and claim adverse pos- 
sion 4166 

Suit for ejectment by plaintiff 

alleging defendant to be tenant 
— Tenant denying tenancy and 
pleading adverse possession — 
Plaintive* title established — 

T927 Indexes (Lab.) — 2 & 3 


Adverse Possession 

Defendant must prove his pos- 
session for 12 years — Plaintiff 
need not prove his possession 
within 12 years of suit 32 

Amendment of Decree 

See Civil P. C., S. 152 

Amendment of Plaint 

See Civil P. C., 0. 6, B. 17 

Arbitration 

See ALSO Civil P. C., Sch. 2 

Power to appoint umpire — 

Where the Court is empowered 
to appoint an umpire, in case 
the arbitrators fail to appoint, 
appointment of umpire, on the 
umpire appointed by arbitrators 
refusing to act, is not illegal 123 

Arms Act (11 of 1878) 

Ss. 4 and 19 — Purpose of the 

implement and not its actual use 
is the test — Axe or knife does 
not become "arm” within S. 4 
by merely using it for offending 
or defending on particular occa- 
sions 16‘2a 

Ss. 19 (f) and 20— Intention 

speciBed in S. 20 cannot be in- 
ferred from merely the carrying 
of a small arm in pocket 661 

B 

Bengal Regulation (17 of 
1806) 

S. 7 — Notice — Mistake as to 

amount is immaterial 141<i 


10 


Subject Index. 


Bengal Regulation (17 of 1806) 

S. 8— “luoiself" is equivalent 

to “in person’’ as mentioned in 

Civil V. C., O. 3, R. 1 

c;. y — Power-of*attorney — 


Construction 


1416 


Ss. 8 and 7 — Notice is not in- 

■ A 4 4 M • > J 


valid ifithe words S. are not 
used in it provided its contents 
are embodied in the notice 141^ 

Burden of Proof 

Sep Evidence Act, Ss. lOl 

—103 

C 

Cantonments Act (2 of 1924) 

S. 118 (1) (c) — Takhtposh or 

moveable wooden platform does 
not fall within Cl. (c) 647(2) 

Cattle Trespass Act (1 of 

1871 ) 

S. 24 — The word offence” in 

Penal Code, S. 441, includes of- 
fence under S. 24 of the Act 495 

Civil Procedure Code (5 of 
1908) 

S. 2 (2) — Decree validly pass- 
ed — Event, cutting at root of 
decree, subsequently happening 
— Appellate Court cannot set 
aside the decree 1986 

S. 2(12) — Execution stayed on 


condition of giving security for 
mesne profits from decree to 
disposal of appeal — They are re- 
coverable in execution 3466 

S. 9 — Notice issued by munici- 


pality to plaintiffs to leave cer- 
tain area alleging plaintiffs to bo 
public prostitutes — Suit to res- 
train municipality from enforc- 
ing the notice lies in civil Court 3586 
S. 11 — Former suit against 




the same defendants as tres- 
passers dismissed on the finding 
that they were co-sharers — 
Second suit to prevent defen- 
dants from obstructing joint user 
is not barred 

S. 11— Two cross-suits about 


605 


the same subject-matter filed 
simultaneously between the same 
jiarties — Suits consolidated and 
one judgment delivered in both 
the suits, but two decrees framed 
— Appeal from one of the decrees 
only — No appeal from the other 
decree — Appeal is not barred by 
res judicata {Per Full Bench, 
Dalip Singh, J., dissenting ) — 


1927 LahoPvE 

Civil P C 

Principle of res judicata ap- 
plies only to judgments and 
not decrees {Per Tek Chand, J., 
contra Dalip Singh, J.) — Princi- 
ples of res judicata fully dis- 
cussed — 1 Lah. 83=53 1. C. 

137 ; 4 L L J. 344 and 3 
Lah 215=77 I C 541=A I R 
1922 Lah. 390, Overruled 

F. B. 289a 

S. 11 — Addition of parties — 

Where some new parties are ad- 
ded to a subsequent suit in addi- 
tion to all the parties to the 
prior suit, the decision in the 
previous suit is not res judicata 259c 

S. 11 — Execution proceedings 

— Every order in execution need 
not be appealed against — Such 
interlocutory orders can be at- 
tacked in appeal from final order 232 

S. 11 — Execution proceedings 

— Objection once decided cannot 
be again raised in execution of 
the same decree 179a 

’S. 11 — Objection to attach- 
ment in execution by both plain- 
tiff and defendant, each urging 
his own title — Executing Court 
deciding question of title in de- 
fendant’s favour — Subsequent 
purchase from vendor is barred 
even though the vendor was not 
party to execution proceedings 112 

' S. 11 — Suit for pre-emption 

by rival pro-emptor 5 and K — 

Suit by S dismissed and that of 
K decreed — S appealing against 
the dismissal of the suit — No 
appeal filed against decree in K's 
suit — Appeal by S is barred by 
res judicata 98 

■■ S. 11 — Appeal filed from the 

first decision — Abatement of ap- 
peal does not amount to final 
decision and second suit is not 
barred la 

S. 13 — Foreign judgment can 

be final even when an appeal is 
pending in foreign Court — Stay 
of execution does not take away 
finality of judgment 2006 

S. 13 — Foreign judgment ba- 
sed on second or third review 
on the same grounds is opposed 
to natural justice 200(7 

S. 13 — Proceedings against 

minor defendant without ap- 
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Civil P. C. 

pointing guardian ad litem are 
opposed to natural justice 200; 

S. 13 — Foreign judgment — 

Legal representative not brought 
on record— Judgment is opposed 
to natural justice 200/ 

S. 22 — Question of jurisdic* 

tion decided against defendant— 
Application for transfer is not 
absolutely barred — But where 
application is a mere attempt to 
evade the decision of the ques- 
tion of jurisdiction it will not 
be allowed 183a 

Ss. 22 and 20 — Plaintiff is to 

choose Court — In transferring 
convenience of parties should be 
looked to 14/^ 

S. 24 — Party having influence 


in the town is no ground 


80(1) 


— S. 34 — Appeal — Where the 
lower Court has not considered 
the question of interest, the ap- 
pellate Court may grant it 6796 

— S. 34 — Section does not apply 
to mortgage suit 4456 

— S. 47 — Executing Court order- 
ing amendment of decree — Order 
is appealable under S. 47 651a 

— S. 47 Executing Court can 

decide if decree is a nullity — 

Such decision is within S. 47 
{obiter) 651c 

— S. 47 — Sale confirmed — Exe- 
cuting Court setting it aside on 
the ground of non-payment of 
the balance of purchase-money 
within 15 days and remitting an 
issue to tribunal under Sikh 
Gurudwaras Act— Order is not 
appealable 337^ 

“"“S, 47 — Execution proceedings 

Every order in execution need 
not be appealed against — Such 
interlocutory order can be at- 
tacked in appeal from final 
order 232 

8s. 47 and 73— Order osten- 
sibly one under S. 73 but as a 
fact deciding matter under S. 47 
(1)— Appeal lies 100 

— S. 51 (d)— Order appointing a 
receiver, though made in execu- 
tion, may fall within O. 40, R. 1 
and not exclusively under 
S. 51 (d) 1906 

S. 56 (4) — Surety-bond under 

8. 55 (4) is in favour of Court — 


Civil P c 

Decree-holdor gr.intiiig time to 
judgment-debtor — Surety is not 
discharged under Contract Act 
S. 135 

S. 60 (3)— House occupied by 

agriculturist as sueb only is ex- 
empted GG(2) 

S. 73 Order ostensibly one 
under S. 73 but as a fact deci- 
ding matter under S. 47 (l)~ 
Appeal lies tOO 

S. 92 Sanction granted to 
three persons — Two cannot pro- 
secute suit or appeal 382/^ 

S. 92 Suit under — Sanction 
granted to three persons — Three 
are one plaintiff in the eye of 
the law 3B2f/ 

S. 92 Suit for declaration of 
property to be wakf— Sanction 
is not necessary 35O 

8. 96 (3) — Suit under Civil 
P. C., S. 92 — Plaintiff approv- 
ing appointment of a person as 
committee — No consent in other 
matters — Decree passed is not 
consent decree 382a 

S. 100 — Judgment based on 

wrong assumptions — Second ap- 
peal lies 614 

S. 100 — Finding of fact based 

on evidence — High Court in se- 
cond appeal cannot interfere 574a 

S. 100 — Question of fact — The 

finding as to the nature of the 
consideration is one of fact 530a 

S. 100 — Adverse possession — 
Questiou as to, is a mixed one 
of law and fact 5226 

S. 100 — Finding of fact based 

partly on inadmissible evidence 
cancot be maintained 448a 

S. 100 — A claim altering na- 
ture of the case cannot be al- 
lowed iu second appeal 426a 

S. 109 (c) — Leave to appeal to 

Privy Council in‘a case under In- 
come-tax Act S. 66-A (2) — Ques- 
tion should be of great public or 
private importance 181 

— S. 115 — New plea of limita- 
tion cannot be raised in revision 555 
*S. 115 — One of several plain- 
tiffs dying during suit but re- 
presentatives not brought on 
record “Suit decreed and ‘decree 
appealed from — Appeal dis- 
missed but on review appellate » 


1 
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Court expressing the lower 
Court's decree to be nullity—' 
Order is bad and is open to revi- 
Sion ■i35(2)<J 

S. 115— Case decided— Older 

holding that suit is triable 
under Sikh Gurdwara Act (3 of 
1925) is revisable 394:a 

• S. 115 — Entertaining applica- 

tion after expiry of cO days time 
under Limitation Act, Art. 164, 
is illegal assumption of jurisdic- 
tion 3425 

S. 115 — Application for res- 
toration of suit rejected without 
going into record of case and 
without taking evidence— It is 
a material irregulai'ity and revi- 
sion lies 

S. 115 — Refusal to entertain 


239 


appeal on erroneous grounds 
Revision lies 1346 

S. 115— Setting up new case 


by appellate Court — Revision 
lies 

S. 115 — Refusal to confirm 


73 


sale is not appealable, but revi- 
sion lies if there is no applica- 
tion under 0. 21, Rr. 89, 90 
or 91 71(2) 

— S. 115 — Refusing leave to sue 
as pauper — Revision lies 56a 

S. 115 — Misconstruction of 

44 


pleadings is ground for revision 
S. 115 — Refusal to extend 


time in a fit case for extension 
— No revision lies 

S. 141 — Application for res 


436 


rc 

toration dismissed for default — 
Second application for restora- 
tion of suit is competent 7l(l)a 
S. 144 — Appeal from order 


under, should be stamped with a 
Court-fee of Rs. 4 and not ad 
valorem 6356 

— S. 144 — Power of restitution 
is not limited to S. 144 635c 

S. 144 — “ Restitution ” im- 


625 


plies restoration to a party of 
what has been lost to him in 
execution of a decree or directly 
in consequence of that decree 
S. 144 — Mesne profits from 
• date of decree up to disposal of 
appeal are recoverable in execu- 
tion — Separate suit is not neces- 
sary 346a 

— — S. 144 — Decree-holder ob- 


CivilP. c. 

taining possession otherwise 
than by executing the decree, 
but under colour thereof — 
Decree reversed on appeal — 

S. 144 applies 37 

S. 145 — Notice to surety by 

Court under the proviso to 
S. 145, along with the warrant 
for bis arrest is not invalid 131 
S. 151 "Suit or appeal dis- 


missed for default can be res- 
tored only if sufficient cause is 
shown — In absence of sufficient 
cause inherent powers cannot be 
invoked 622a 

S. 151 — Special provisions 


made by legislature — Party can- 
not have recourse to S. 161 622c 

— S. 151 — Trial badly conducted 
— New trial ordered 480 

Ss. 151 and 152 — Application 


A j 

under— Court cannot amend 
decree which is in conformity 
with judgment 403 

— S. 161 — Ex-parte decree 


passed, but defendant found not 
served — Decree cannot be can- 
celled under S. 151 — Defendant 
must apply for its setting aside 372 
S. 151— Appointment of arbi- 


trator can be revoked even before 
making award 187(1) 

S. 151 — Executing Court can- 


not refuse to attach and sell 
library and office furniture of 
judgment-debtor who happens 
to be a pleader 153 

— S. 161 — Criminal proceedings 
pending civil suit — Sub- 
ject-matter same in both — 
Criminal case should be stayed 17 
S. 152 — Amendment of decree 


— No appeal lies from an order 
amending a decree 68 

— O. 1, R. 1 — Member of joint 
Hindu family who is named as 
creditor in bond can sue alone 
— Other members even if neces- 
sary could be joined as defen- 
dants 129(l) 

— 0. 1, R. 8 — Suit by a pan- 
chayat through its president is 
representative 196^ 

O. 1, R. 9 — Co-sharers of res- 


pondents when necessary parties, 
must be joined as respondents in 
second appeal, although so 
made iu the first appeal * 189 
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O. 9, "R. 9— P<irfc of claim may 

be relinquished in appeal 513 

0. 3. R. 1 — Teohnioal irregu- 
larities in vakalatnama should 
be condoned 522a 

0. 3, R. 1 — Statement in 


■ • — * ■ 

power-of-attorney as to vakil’s 
being engaged only for a parti- 
cular place— Transfer of the case 
to another place — After trans- 
fer notice served on vakil is 
Buf&cient notice to client 498 


O. 3, R. 1 — The word him- 


self " in Bengal Regulation 
(17 of 1806), S. 8, is equivalent to 
“ in person ” as mentioned in 
O. 3. R. 1 14la 

O. 3, R. 9 — Power-of-attorney 


• — 

— Power to defend a suit in- 
cludes power to appeal against 
an order refusing to set aside 
decree 134a 

0. 3, R. 4 — Telegram inform- 


w 

ing pleader to file appeal and 
informing that proper authority 
was being sent is no authority 
to act 398(1) 

O. 3, R. 4— No proof that 


one appellant was authorized 
by others to sign on their be- 
half — Power must be signed by 
all 389c 

O. 5, R. 10, Prov — Defen- 


CivilPC 

ondod within tiino alK)Wod fur 
amond'.nont after it was re- 
turned — Suoli rojectiun is not 
bar to fresh suit on the same 
cause of action 

•0. 7, R. 10— Jurisdiction to 


dant served by registe ed post 
but not appearing — Court can- 
not proceed exparte 376a 

— 0. 5, R. L0“Proviso added by 
Lahore High Court — Order 

directing plaintiff to deposit 
process- fee and postal charges 
for serving summons — Deposit 
of process-fee — Failure to pay 
postal charges -Dismissed for 
default under O. 9, R. 9, is not 
jus ified 157 

— O. 5, R. 15 — Service to ser- 
vant is not sufficient 200/c 

O. 5, R. 20— Copy of plaint 

not affixed — Service is bad 3766 

O. 6, R. 17 — Suit framed as 


mere declaratory bub falling 
under Court-fees Act, S. 7 (4) 

(o) —Opportunity to amend was 
not given 4996 

— O. 6, R. 17 — Amendment can 
be aljpwed at any stage 1036 

O. 6, R. 18— Plaint in pre- 


try under oridnary procedure 
Applying special procedure is 
no ground for dismissal l74a 

■O. 7, R. 13 — Plaint in previ- 


ous suit rejected as not am- 
ended within time allowed for 
amendment after it was returned 
— Such rejection is no bar to a 
fresh suit on the same ciuse of 
action 83 

•0. 8, R. 6 — Companies Act 


S. 229, Provincial Insolvency 
Act (3 of 1907). S. 30 — Defen- 
dant having account with a bank 
in two capacities, personal and 
representative — Suit for dues 
under personal account by 
liquidators — Moneys due by 
bank under the joint account 
claimed to be set off Such 
dealings are not ** mutual deal- 
ings ” under S. 30, Act 3 of 
1907 — Set-off was disallowed 228 

— 0. 8, R. 7 — No set-off claimed 
— Settlement alleged by defen- 
dant not proved — Court cannot 
reduce the amount claimed by 
plaintiff by looking to the ac- 
count of the parties 431 

•0. 9, R. 2— Failure of plain- 


tiff to furnish correct addresses 
of defendants or to accompany 
process-server does not justify 
dismissal under R. 2 170 

0.9, B- 2 -Order directing 


plaintiff to deposit process fees 
and postal charges for serving 
summons'"” Deposit of process 
fees — Failure to pay postal 
charges —Dismissal for default 
under O, 9, R. 2 is not justified 157 

•O. 9, R. 4 — Application for 


vioue suit rejected as not am* 


restoration of suit rejected 
without going into the record of 
the case and without taking 
any evidence —It is a material 
i’ regularity and revision lies 239 

* 0. 9, R. 4 — Application 

for restoration dismissed for 
default — Second application 
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for restoration of suit is compe- 
tent 7l(l)a 

O. 9, R. 4 — Application to 

restore cannot be dismissed 
summarily 7l(i)^ 

O. 9, R. 8' — Suit or appeal 

dismissed for default can be 
restored only if sulbcient cause 
is shown — In the absence of 
such cause, inherent powers 
cannot be invoked 622(i 

O. 9, Rr. 8 and 13, and O. 41, 

Rr. 17 and 19 — Provisions are 
exhaustive 622/^ 

O. 9, R. 9 — Misjudgment by 

a counsel as to when his case 
would be taken is not a sufh- 
cient cause 224 

O. 9, R, 9~Late arrival of 

train is a sufficient cause 40* 

O. 9, R. 13 — Party absent 

when compromise arrived at by 
other parties — No separate suit 
lies to set aside the decree un- 
less there is fraud 602(7 

— — 0. 9, R. 13 — Ex-parte decree 
passed but defendant found not 
served — Decree cannot be can- 
celled under Civil P. C., S. 151 
“* Defendant must apply for 
setting it aside 372 

0. 9, R. 13 — Proceedings on 

application under R. 13 are pro- 
ceedings independent of the 
suit 200(1 

O. 9, R, 13 — Revision should 

not be allowed when applicant 
has acquiesced in the order 55 

* O. 9, R. 13 — -Late arrivel of 

train is a sufficient cause 40 

— O. 13, R. 4 — Document pro- 
duced behind the back of a 
party and endorsed by Court — 
Party can call for proof thereof 679a 

O. 13, R. 4 — R. 4 must be 

strictly complied with 1156 

O. 16, R. 1 — Party can sum- 
mon witnesses even after the 
time fixed by Court, but if wit- 
nesses are not served. Court 
should refuse adjournment 2816 

■' O. 16, *R. 10 Summonses 
duly served— Witnesses not ap- 
pearing — Plaintiff offering to 
bring them — Court insisting on 


Civil P. C 

warrants to be issued is not 
legally wrong although it is 
harsh — High Court declined to 
interfere in appeal 424(l) 

— 0. 17, R. 3 — Decree passed 

on merits — Party cannot appeal 
against the decree 562(1) 

— O. 17, R. 3 — Plaintiff present 
on date of hearing but not pre- 
sent on date fixed for return 
of summons — R. 3 does not 
apply and dismissal of suit is 
illegal 484 

— O. 17, R. 3 — Court ordering 
one of the plaintiffs to‘*give evi- 
dence as witness — His failure 
to do so does not entitle Court 
to dismiss the suit without con- 
sidering other evidence 388(1 ) 

— 0. 18, R. 2 — New pleadings 
cannot be introduced by plain- 
tiff without Court's permission 

615(1) 

— 0. 19, R. 1 — Affidavit not 
bearing seal is not bad 376(^ 

— 0. 21, R. 2 — Adjustment need 

not be in writing — A completed 
compromise is sufficient adjust- 
ment 544a 

— O. 21, R. 2 — Judgment-debtor 
pleading binding adjustment — 
Opportunity must be given 
to establish the allegation 5446 

0. 21, R. 2 — Oral agreement 

not acted upon cannot bar 
execution 537 

O. 21, R. 2 (l) — Joint family 

firm of brothers — Younger 
brother can give valid discharge 
on receipt of payment 385c 

0. 21, Rr. 11 (2) (i) and 21— 

Executing Court cannot refuse 
to attach and sell library and 
office furniture of judgment- 
debtor who happens to be a 
pleader 153 

O. 21, R. 16 — Assignment of 

decree in writing — No other 
person than such assignee can 
apply for execution llO 

O. 21, R. 22 — Application by 

only one of several joint decree- 
holders is also covered by Cl. (5), 

Art. 182 — Application not in 
accordance with law — Issue of 
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notice under O. 21, R. 22, gives 
fresh start for limitation 10G/> 

•O. 21, R. cO — Notice to surety 


by Court under the proviso to 
S. 145 along with the warrant 
for his arrest is not invalid 
0. 21, R, 58 — Objection to 


131 


attachment disallowed — Objec- 
tor obtaining a decree declaring 
the property to be not attach- 
able — Executing Court cannot 
proceed against such property in 
face of that decree 190a 

O, 21, R. 63 — Order on 




‘4c. 


680 


an 

p # 

objection to attachment of pro- 
perty, whether passed summarily 
or after investigation comes 
within the scope of the rule — 
Limitation runs from date of 
such order 
— O. 21, R. 63 — Property sold 
by auction after rejecting the 
objection after rejection — De- 
cree-holder is not necessary 
party to suit against auction- 
purchaser 631a- 

— O. 21, R. 63 — Suit under 
R. 63 is not affected by proviso 
to S. 42, Specihc Relief Act 631f> 

— O. 21, R. 66 — Omission to 
issue notice is material irregu- 


larity 

0. 21, R. 85 — Sale conhrmed 


84a 


— Executing Court setting it 
aside on the ground of non-pay- 
ment of the balance of purchase- 
money within 15 days and re- 
mitting an issue to tribunal 
under Sikh Gurdwaras Act — 
Order is not appealable 337a 

O. 21, R. 86 — Time for pay- 


• 1 -. 


ing balance of purchase-money 
may be extended with all 
parties’ consent 337c 

— O. 21, R. 90 — Execution 
Sale — Material irregularity 
and consequent substantial in- 
jury both but not either is a good 
ground for quashing it — Plea of 
oral adjustment is untenable 
under R, 90 (obiter) 

■O. 21, R. 92— Refusal to con- 


84 ^^^ 


firm sale is not appealable but 
revision lies if there is no appli- 
cation under O. 21, Rr. 89, 90 or 
91 71(2) 

O. 21, R. 92 (2), proviso — 


Civil P C 

an auction sale must Im giviMi to 
auction-purchaser — 1 lo is ent i* 
tled to ai)pcal if sale is sot aside 

■O. 21, R. 92 (2)— Auction- 


OSla 


purchaser need not bo made a • 
party in the application to set 
aside the sale, but he must i>o 
given notice of such application 
(ofcifcr) 

■O. 22, R. 2 — Purchase of de- 


ceased respondent’s interest by 
surviving respondent after insti- 
tution of suit — O. 22, R. 2, ap- 
plies (Jai Lai, J.; contra Dalip 
Singh, J.) 

O. 22, R. 3— Rule 4. O. 30 


applies only to firms of two or 
more persons — Death of sole 
proprietor— Case comes under 

R. 3. O. 22 556(2) 

O. 22, Rr. 3 and 11—“ Legal 


representative ” includes one or 

several persons 

0. 22, R 4 — Abatement 


94 


Death of defendant who had 
expressed that he had no inter- 
est in suit does not cause whole 
suit to abate 418a. 

0. 22, R. 4— Foreign judg- 


ment— Legal representative not 
brought on record — Judgment is 
opposed to natural justice 200(/) 
0. 22, R. 4— Joint relief— 


67 




Death of some dafendants Suit 
abates in toto 

O. 22, R. 4— “ Legal represen- 
tative ” does not mean all legal 
representatives — If all represen- 
tatives known after due dili- 
gence are impleaded R. 4 is 
sufficiently complied with 
— O. 22, R. 6 — A decree against 

a dead person is a nullity 663a 

O. 22, R. 6 — Decree against 


6 


dead person is not necessarily 
nullity 435(2)fi 

O. 22, R. 9— Partial or com- 


plete abatement depends upon 
consequence following abate- 
ment against deceased 

O. 22, R. 10— Purchase of de- 


28 


— - — — J — - • - — ^ 

Notice of application to set aside 


ceased respondent’s share by sur- 
viving respondent — Appeal can 
continue against surviving res- 
pondent with Court’s leave 601(f^) 
— O. 23, R. 1 — Whether a fresh 
suit can or cannot be instituted 
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before tjaymeut of costs, turns 
solely OQ the teuor of Court’s 
order — Such order should speci- 
fically state the time limit for 
the payment of costs 159 

O. 23, R. 3 — Party absent 

when compromise was arrived at 
by the other party — No sepa- 
rate suit lies to set aside the 
decree unless there is some fraud 

602rt 

O. 23, R. 3 — Order refusing 

to record compromise on the 
ground of its invalidity is ap- 
pealable 546(2)a 

0. 23, R. 3 — One party crip- 
ple and weak of intellect — 

His supporter himself inter- 
ested in the terms — Terms of 
compromise very unfavourable 
to the party — Compromise is 
void and suit cannot be said as 
adjusted by lawful compromise 
within R. 3 546(2)5 

* O. 23, R. 3 — Reference to 

arbitration does not preclude 
porties from compromising 156a 

* 0 23, R. 3 — Plaintiff under- 

taking to abide by statement of 
a particular person amounts to 
compromise 99 

O. 30, R. 4 — R. 4 applies only 

to firms of two or more persona 
— Death of sole proprietor — Case 
comes under O. 22, R. 3 656(2) 

O. £0, R. 4 — R. 4 applies only 

to suits brought in firm’s name 
— S. 45, Contract Act, is not 
modified by Civil P. C., except 
as in O. £0 115a 

O. c2, R. 1— Appeal by minor 

— An appeal by a minor without 
a next friend is not a nullity 6636 

O. £2, R. 7 — Compromise by 

minor’s guardian without sanc- 
tion cannot be set aside unless 
minor proves absence of benefit 685a 
O. 32, R. 7 — Sanctioning com- 
promise — Extent of enquiry by 
Court on minor’s behalf depends 
on circumstances 330a 

O. c2, R. 7 — Court need not 

expressly state that it has ap- 
plied its mind 3306 

■ O. 33, R, 1 Plaintiff allowed 
to sue as pauper but his pau- 
perism challenged — Plaintiff dy- 
ing during pendency of suit— 


Civil P C. 

Plaintiff’s legal representative 
brought on record — Court must 
find both to be paupers 665(1)6 

0. 33, R. 1 — Refusing leave to 

sue as pauper — Revision lies 56a 
— ~ O. 33, R. 1 (Expl.) — A person 
applying to sue as a pauper — 
Court must find that he is unable 
to pay Court-fee for his suit 665(l)a 
0. £3, R. 5 (d) — Suit for main- 
tenance by wife on ground of her 
being turned out by husband — 
There is cause of action 566 

O. 34— S. 34, Civil P. C. does 

not apply to mortgage suits 4456 
O. 34, R. 4— Interest — Con- 
tracted rate up to date of pay- 
ment must be allowed 4450 

*■ O. 34, R. 8 — Redemption suit 

Decree passed — Provisions of the 
Code not complied with — Second 
redemption suit is competent and 
mortgagee cannot sue for decla- 
ration and possession 9 

O. £7, R. 1 (e)-- Addition of 

Cl. (e) by Lahore High Court is 
intra vires — Rule merely em- 
powers Courts to follow a special 
procedure provided for expedi- 
tious disposal of certain suits 1746 

O. 40, B. 1 — Order appointing 

a receiver, though made in exe- 
cution, may fall within R. 1 and 
not exclusively under S. 61 (d), 

Civil P.C. 1906 

0. 40, R. 1 — Appellate Court 

should not interfere with lower 
Court’s direction to appoint 
receiver 65a 

0. 40, R. 1 — Receiver can be 

appointed in a declaratory suit 656 
O. 41, R. 1 — Prelimin iry judg- 
ment not attacked in appeal — 
Copy thereof need not be filed 640 

O. 4L, R. 1 — Interim order 

not attacked in appeal — Copy of 
the order need not be filed 629a 

* 0. 4L, R. 1 — Preliminary is- 

sues decided — Decision attacked 
in appeal from final judgment — 
Final judgment not referring to 
decision on the preliminary is- 
sues — Copy of that decision must 
be filed with memo. 451a 

■ "" O. 41, R. 1 — Defective memo- 
randum admitted — Objection to 
memorandum at a later stage 
may be barred 4516 
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O. 41, R. 1— Copy of pArt ()( 

judgmoQt not filed until expiry 
of limitation — Case must be do* 
cided on its merits 

O. 41, R. 1 — (Lahore High 


4U) 


Court) — Copy of trial Court's 
judgment must be filed Note to 
the effect that such copy, is al- 
ready filed in previous proceed- 
ings is not sufficient 423(2) 

O. 41, R. 1 — Appeal from 


award under Laud Acquisition 
Act — Court cannot dispense with 
copy of award 

•* O. 41, R. 4 — Suit unler Civil 


49 


P. C.. S. 92— Sanction granted 
to three persons— Three are one 
plaintiff in eye of law 382rf 

O. 41. R. 5 — Appeal — Order 


— . — 

rejecting security and ordering 
execution to continue is not ap- 
pealable 527 

0. 41. R. 5 — Appeal from 


order under S. 104 (f) — R. 5 does 
not apply 494a 

O. 41, R. 5— Applicability — 

A 


An interim order of stay cannot 
be made absolute as regards the 
money already paid to decree- 
holder under the decree 494ft 

— O. 41. R. 5— Order refusing to 
stay is not appealable 235 

O. 41, R. 5 (3)- Decree for 


- ^ , 

pre-emption — Appeal by vendee 
— Vendee’s possession should not 
be disturbed till final decision 
of the appeal 

O. 41, R. 17 — Suit or appeal 


169 


dismissed for default can be re- 
stored only on sufficient cause — 

In its absence inherent powers 
cannot be invoked 622a 

— O. 41, Rr. 17 and 19— Provi- 
sions are exhaustive 622ft 

O. 41, R. 19— Appeal by seve- 
ral persons — Appellants are en- 
titled to notice individually 365a 

O. 41, R. 19— Absence of 


knowledge of the date of hearing 
is sufficient cause 365ft 

O. 41, R. 23 — Case not de- 


CivilP c. . _ 

for ro'lriiil on uinoiuh d plaint 
Remand is on a proliininary 
point 

o. 41, K. 2:') — Document 

put in, mocbanically exhibited 
without reason in trial Court- 
Objection to admissibility in 
second appeal — AppoUalo Court 
ordered re-trial 

O. 4L, R. 23 — Issues framed 


45 


42 


-a a I 

by trial Court covering all plead- 
ings — Appellate Court should 
not sot u)) a new case on remand 
— 0. 41, R. 25— Parties aware 
of issues — Omission to ad- 
duce rebuttal evidence is not 
sufficient ground for remand 272& 
O. 41, R. 27— Document in 


possession of a party cannot bo 
allowed in evidence in second 
appeal 574(; 

O. 41, R. 27 — Discovery of 


. •a ^ I » 

fresh evidence is no ground for 

admission of it 

O 41. R. 31— Appellate Court 

. ^ .. 1*4 e 


lla 


basing its decision on obiter of 
trial Court — Judgment is not in 
accordance with law 418ft 

O. 4c, R. (1) (m)— Order refu- 




• A I \ ' * 

sing to record compromise on 
the ground of its invalidity 
appealable 546(2)a 

O. 43. R. 1 (w), and 0. 47 




7 — Rules are to be construed 
together— O. 43. E. 1. gives right 
of appeal and O. 47, R. 7, P^®' 
scribes extent of that right~Ap 
parently inconsistent provisions 
should be reconciled and, if 
are repugnant, last prevails 

O. 47, R. 7, and O. 43, R. 1 


(w) - Rules are to be construed 
together— O 43. E- ^ fives the 
right of appeal and O. 47, K. t 
prescribes extent of that right 
— Apparently incoosistent provi- 
sions should be reconciled and, if 
they are repugnant, last 

•O. 47, R. 7— Rule is permis- 


elded on a preliminary point 
Higher Court cannot remand the 
case for retrial 618ft 

0. 41, R. 23— Dismissal of 


sive— If party chooses to appeal 
he must be restricted to 
specified therein 

•O. 47» R. 9 — Second or third 


suit on inadmissibility of a docu- 
ment is on a preliminary point 692 
— O. 4l,R. 23 — Suit remanded 




review application on 
grounds is not maintainable 200/ 

O. 47, R- 9— Foreign judgment 

based on a second or third re- 


18 


Subject Index, 1927 Lahore 


Civil P. C 

view on the same grounds is op- 
posed to natural justice and can- 
not be basis of suit in British 
Indian Court 200g 

Sch. 2, para. 1 — Signature of 

pleader authorised to refer suit 
to arbitration is sutlicient 
authority for reference 362/> 

Sch. 2 para. 1 — Reference by 

father of joint Hindu family is 
binding on sons unless fraud is 
proved 362r? 

■Sch. I 2, para, 14 — Award with- 
out Court's intervention cannot 
be remitted 347a 

Sch. 2, Para. 15 — If an umpire 

makes enquiries behind the back 
of any party, he is guilty of 
misconduct, whether he recorded 
evidence at the time or not 425 

Sch. 2, para. 15 — Decision 

by umpire without notice to 
parties is legal misconduct 347A 

Sch. 2, para. 16 — Parties ad- 
ded in suit at the time of con- 
sidering objection to award and 
joining in the objections— They 
are bound by the decision of the 
Court and no appeal lies at 
their instance 362c 

Soh. 2, paras. 16 (2) and 15 

(c) — Decree passed in accordance 
with invalid award — No appeal 
lies — Remedy lies under para. 

16 (c) 362a 

Sch. 2, para. 18 — Some of the 

partners of a partnership refer- 
ring their dispute to arbitration 
— Suit by remaining partners 
for accounts — Award made pend- 
ing the suit is not ultra vires 465a 
Clog on Equity of Redemption 

See T. P. Act. S. 60 

Companies Act (7 of 1913) 

8. 202 — Order of District 

Judge dismissing objections to 
attachment is not appealable 282 
""S. 229 Defendant having ac- 
count with a bank two capa- 
cities, in personal and represen- 
tative Suit for dues under per- 
sonal accounts by a liquidator — 
Money due by a bank under the 
joint account claimed to be set 
off — Such dealings are not 
“mutual dealings,” under S. 30, , 
Act (3 of 1907}— Set off was 
disallowed 228 


Companies Act 

S. 235 — Application under, is 

governed by Limitation Act, 

Art. 36 433 

S. 235 — S. 235 only provides 

mode of enforcing rights 4335 

Compromise Decree 

Relief against forfeiture 

against penalty — Power of Court 
to relieve is same as in ordinai*y 
contract 659a 

Confession 

See Evidence Act, S. 24 

Contempt of Court 

^ Jurisdiction — The Lahore 

High Court has jurisdiction to 
deal summarily with cases of 
contempts of itself S. B 610a 

Attributing improper. motives 

to a Judge or Court is serious 
contempt S. B 6105 

Court is to proceed with con- 
tempt cases only when there is 
a clear case— Reasonable inter- 
pretation should be placed upon 
the article S. B 610c- 

Contract 

Construction — Contract for 

sale — Delivery to be taken when 
goods arrived — Damages for non- 
delivery should be calculated 
with respect to the date of 
actual arrival of goods 697 

Right of resale and measure of 

damages illustrated 687 

Construction — Contract for 

sale of goods — Goods to be deli- 
vered when arrived — Damages 
for non-delivery will be with 
regard to date of actual ^arrival 
of goods 648 

Construction — Due date of 

performance is the date in the 
contemplation of parties at the 
time of entering into the con- 
tract and not the date at which 
it had to be postponed 557a 

Construction — Indent pro- 
viding that if sellers inform that 
if shipments would be late 
buyers should elect within three 
days whether time should be 
extended or contract cancelled — 
Sellers, when actually informing 
buyers, need not draw their 
attention to the three days time 
allowed by contract 5575 

Construction — Contract in 

writing and print — Conditions 
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Contract 

in writing will be operative as 
against those in print 

■ Contract for sale — ■ Goods 

arriving late due to war condi- 
tions — Contract is not ipso facto 
cancelled on passing of due date 
of arrival — Reasons for late ar- 
rival are no defence to suit for 
damages for non-delivery though 
for late delivery 4Sl/» 

Construction — Due date of 

performance is date in contemp- 
lation of parties when contract- 
ing and not the date to which 
performance has to he post- 
poned 481o 

Construction 481rf 

Party alleging that the con- 
tract is conditional must prove 
the condition iSl^* 

C. I, P. terms — Generally 

property in goods passes to the 
buyer as soon as they are shipped 
but the question is one of inten- 
tion — When seller takes the bill 
of lading to his own order, not as 
agent of buyer, property does not 
pass to the buyer 391(2) 

Whether contract is complete 

depends upon intention of par- 
ties 2o2h 


Contract once complete does 

not become incomplete by subse- 
quent negotiations 252o' 

Contract Act (9 of 1872) 

S. 6 — Offer by letter will be 
deemed to have reached addres- 
see when letter is delivered at 
his residence 50 


— Ss. 13 and 10 — Parties under 
a mistake as to period for which 
agreement is entered into — Such 
agreement is not contract 240 

— S. 16— One party cripple and 
of weak intellect — His supporter 
himself interested in the terms 
— Terms of compromise very 
unfavourable to the party — 
Compromise is void and suit 
cannot be said as adjusted by 
lawful compromise within Civil 
P. O. O, 23, R. 3 546 {2)b 

— S. 16, 111. (e) — Defendant re- 
newing debt on unconscionable 
terms — Plaintiff, moneylender 
of his village — Presumption of 
undue influence arises 536 (2)6 



Contract Act 

S. 23 — Witlulniwal of com- 
plaint not a uon^iilcration for 
pro-note though withdrawal duo 
to execution of ]uo-noto— Pro- 
note is valid 

•S. 23— Criminal prosccutivin 


i3(U 


pending under S. 406, Penal 
Code, against one partner at the 
instance of another partner - 
Parties referring the partner- 
ship dispute to arbitration — Pro- 
secution dropped — Agreement is 
not void 465/> 

S. 23 — Conditions prescribed 

. « . A • • 


by statute for conduct of busi- 
ness for merely administrative 
purposes — Agreements entered 
into in course of such business 
in violation of such conditions 
are not invalid 333^ 

S. 23 — Bond given as security 

^ 1 . • 


for the debt by a debtor is valid 
though the transaction covered 
by the bond involves a criminal 
act 231c- 

S. 23— Punjab Land Revenue 


Act (1887), S. 28— Transfer to 
Patwari is against public policy 
S. 25 — Minor’s agreement is 

_ k « ■ ^ 


18. 


24a 


void and cannot be a valid con- 
sideration for subsequent con- 
tract 

— S. 59 — Goods to arrive in one 
lot or more according to con- 
tract — Buyer cannot hold seller 
liable for supplying them in two 

lots 693a 

S. 39 — Refusal before due date 


does not disentitle a party from 
claiming performance within n- ^ 
reasonable time 6936 

S. 45 — S. 45 is not modified , 

by Civil P.C., except as provided 

in O. 30 , . 

g — To prove that buyer is 

willing to perform his part, it is 

not necessary that he should 

tender the price 

g 62 — Pro-note inadmissible 
Suit cannot be decreed on the 
basis of original consideration if 
pro-note and debt formed one 
transaction 

S. 68— S. 68 is not excluded 


by the terms of the Punjab 
Court of Wards Act and there- 
fore a suit based on a contract 
can be maintained in the alter- 
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naiive as a suit for ae^assarie? 

supplied 4l4a 

S. GS — Proof as to necessaries 

— Even though no enquiry was 
made at the time the goods were 
supplied as to the necessity, the 
plaintiff supplier is not debarred 
from proving that the goods 
were necessiry 4146 

S. 68 — Interest — Interest on 

the value of necessaries cannoo 
be allowed by way of damages 414c 

S. 73 — Interest by way of dam- 
ages on the value of neces- 
saries supplied to minor cannot 
be allowed 414o 

S. 73 — Defendant receiving 

money under contract but refus- 
ing to carry it out — Defendant 
is not only liable for returning 
the money but damages also — 
Market rate is fail? basis for esti- 
mating damages 333c 

S. 73 — Contract by one co- 
parcener to sell property in 
which other co*parceners as are 
interested — Breach — Contract- 
ing co-parcener is liable 252d 

S. 73 — Property contracted to 

be sold to plaintiff sold to an- 
other — Measures of damages is 
difference between actual price 
and contracted price 252e 

S. 73 — Suit for damages for 

breach of contract of sale — Mea- 
sure is the difference in contract 
price and market price on date 
of breach — Date of performance 
extended — Breach will be deem- 
ed to take place on the ex- 
tended date or when contract 
was Gnally broken 1766 

S. 73 — Suit for damages for 

nondelivery of the goods— In- 
divisible contract for several 
lots — Limitation starts from 
date of delivery of last lot 926 

74 Whether payment of 
larger amount in default of a 
condition provided in a compro- 
mise decree is penal depends ou 
determination of the question 
whether the larger amount was 
actually due or not — Modus 
operand! of the test explained 6596 
S. 74 — Condition to pay com- 
pound interest at same rate as 
simple is not penal and it does 


Contract Act 

not become penal though the deed 
contains a separate unenforce- 
able clause for compound inter- 
est at enhanced rate 445a 

S. 74 — No interest payable if 

debt is paid in time — For de- 
fault four annas per rupee per 
harvest to be charged— Provi- 
sion is penal 1136 

S. 86 — Goods sent through 

railway — Railway receipt ad- 
dressed to self by consignor to 
be delivered to purchaser only 
on payment of money — Property 
in the goods passes to buyer 
only on payment 269a 

S. 87 — Passing of property to 

the buyer is a question of inten- 
tion — When seller takes the bill- 
of-lading to his own order not as 
agent of the buyer property does 
not pass to the buyer 39l{2) 

S. 94 — Buyer can ask deli- 
very at seller’s place 693a 

'Ss. 95 and 98 — More taking 

personal security by vendor is 
not tantamount to abandonment 
of lien — It is a question of fact 
— Burden of proof rests on party 
denying lien — Consideration 
partly cash and partly shares — 
Vendor has no lien for the 
amonnt of shares 103a 

S. 107 — Plea of re-sale having 

taken place after reasonable time 
cannot be entertained for the 
first time in appeal 693d 

■. 107 — Sale beginning on ap- 
pointed day and continuing for 
two days to secure better price 
is not invalid 693# 

S. 107 — Goods resold not being 
entirely those contracted for — 
Buyer is not liable for difference 
in price 693/ 

S. 107 — Right of resale — Mea- 
sure of damages illustrated 687 

S. 107 — Right of re sale can- 
not be exercised until property 
in goods has passed to buyer 2696 

S. 107 — Vendor electing to 
exercise right of re-sale is bound 
to wait for reasonable time after 
notice and is also bound to exer- 
cise the right within reasonable 
time of the breach 269«J 

S, 107 — Contract for sale — 
Documents of title not presented 
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to a vendee as stipulated — Pro* 
porty in the goods does not pass 
to vendee —Vendor cannot resell 
it 223 

S. 117 — Buyer taking delivery 

cannot sue for price of goods — 

He can sue for breach of con* 
tract if the goods do not cor- 
respond to sample and he has 


sustained damage 


443 


Ss. 131 and lb9— Omission to 


sue principal in time-~ Surety is 
not discharged 396o 

Ss. 114 and 139— Omission to 


sue one debtor — Surety is not 
discharged 396(i 

S. 135 — Surety bond under 


Civil P.C.. S. 55 (4) is in favour 
of Court — Decree-holder grant- 
ing time to judgment-debtor — 
Surety is not discharged under 
S. 135 336 

Ss. 171 and 176 — Distinction 


between lien and rights of credi- 
tor indicated— One is mere right 
of retention ; in the other special 
property in the chattel is created 408a 
•S. 176 — Conditions necessary 


for exercise of pawnee’s right of 
sale indicated 4086 

* S. 182—Person dealing with 

one branch of a bank as agent 
Other branches do not become 
agents 562 (2)a 

S. 189 — Purchase contract by 

agent for principal — Principal 
not remitting money in time, 
nor instructing agent — Agent 
has authority to settle at market 
rate 493 

* S. 194 — One branch of a bank 

appointed as agent for purchase 
of goods — Such branch instruct- 
ing another branch to pay for 
and take delivery of goods — 
Latter branch becomes agent of 
the client — Any custom prevent- 
ing latter branch from carrying 
out instructions of the client 
would be contrary to law (Per 
Dalip Singh, J., contra Harrison 
J.) 562 (2)6 

S. 239 — Sharing in profits is 


essential to the constitution of 
partnership 333a 

S. 251 — Each partner is nn 


limited agent of every other in 
every matter irrespective of 


Contract Act 


private nrrangi'iiients between 
partners” Kulo applies to joint 
Hindu family tirnis als*) ?P56 

S. 253 — PlaintilV alle^inK one 


proportion of shares — Defendants 
alleging another” Case should 
be decided on evidence 4f“5 

Co-sharers 

Non*partible property 'can bo 

joint 7l8a 

Exclusive possession — Because 

a co-sharer has built a platform 
some time ago and thereby has 
to a certain extent secured ex- 
clusive \ise of the ground under 
the platform, he is not entitled 
to raise a further structure on 
the platform which may still 
further deprive other co-sharers 
of the use of the joint property 718c 
One co-sharer alone obtaining 


proprietary right in land — Land 
becomes the property of grantee 
only 666a 

— Suit against trespasser of com- 
mon property — Any co-sharer 
can alone sue 663c 

^Suit for customary dues must 
be for the whole 639 

Adverse possession — Co-shar- 


er’s possession though exclusive 
is not adverse 4266 

Goredeh is part of common 

land reserved for common pur- 
pose — The fact that the plot 
encroached upon is small or no 
special damage is caused is no 
justification for encroachment 416a 
—““Proprietor dying without heirs 
— No community of interest bet- 
ween several landholders esta- 
blished — Property does not 
devolve on proprietary body but 
escheats to Crown 255a 

Court-Fees Act (7 of 1870) 

* S. 7 (4) (c) — Suit to set asile 

decree on the ground of fraud — 

Ad valorem fee must be paid 499a 
S. 13 — Dismissal of suit on 
inadmissibility of document is 
on a preliminary point 592 

— S. 13 — Court-fee is refunded if 
remand is under O. 41, R. 23, 
Civil P. C. 

Sch. 1. Art. 1— Appeal from 


order under Civil P. O., S. 144, 
does not require ad valorem fee 
but a fee of Rs. 4 6356 
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Court-fees Act 

Scb. 1, Art. 1 — Value of suit 

furnishes basis for valuing appeal 
for purposes of jurisdiction 187 (2)6 

Criminal Procedure Code (5 
of 1898) 

S. 103 — Search list — Witness 

to, not examined Search does 

not become illegal — If list can- 
not be proved its contents can 
be proved 149^ 

■■ 'S. 110 — Proceedings under 
S. no — No right of further 
cross-examination exists under 
Criminal P. C., S. 256 470 (l) 

Ss. 112 and 113 — Person ap- 
pearing in Court in pursuance of 
an order under S. 112 — Magis- 
trate passing fresh order requir- 
ing more security and reading 
out such latter order under 
S. 1 13 —Proceedings are not 
vitiated 6896 

S. 139A (ii) — Section does not 
entitle Magistrate to say which 
party is to file suit — Stay ordered 
under S. 139-A (ii) — Magistrate 
cannot decide any question of 
title 227 

S. 144 — Breach of peace anti- 
cipated — Action should be taken 
against potential lawbreakers 

430 (1) 

S. 162, Proviso — Proviso ap- 
plies to witnesses called by the 
prosecution only 713 

S. 164 — Certificate required 

by Cl. 3 appended to confession 
— Presumption is that precau- 
tions described in section were 
duly taken 682rt 

S. 164 — Omission to record 

confession in the language used 
by the accused may bo overlooked 
if it has not injured the accused 
in his defence 2866 

S. 174 — Proceedings under, 
should be kept distinct from 
those on complaint 306 

190 and 200 — Magistrate 
taking cognizance of noncogniza- 
ble offence on police report — 
Proceedings so initiated are 
neither illegal nor irregular — If 
defective, such defect is curable 
under B. 537 702a 

S. 202 — Magistrate is em- 
powered to inquire into a com- 
plaint to ascertain its truth 30a 


S. 239 (d) — Same transaction 

— Common purpose must be 
seen — Unity of time and place 
are not always safe guides 274a 

S. 239 (d) — Joint trial of 

persons for acts not committed 
in the course of same transaction 
vitiates the whole trial and is 
not an irregularity curable by 
Criminal P. C., S. 537 2746 

S. 250 — Appeal or revision 

against compensation order — 
Notice to ex-accused is not ne- 
cessary 357 

g 250 (l) — Order of discharge 

and order calling on complainant 
to show cause against paying 
compensation passed on same 
day, one following the other — 

S. 250 (l) is complied with . 515 

S. 256 — Proceedings under 

S. 110 — No right of further 
cross examination exists 470 (l) 

" S. 342 De novo trial — 

Examination of accused by pre- 
decessor in office of the deciding 
Magistrate is not enough 720 

S. 342 — Examination of ac- 
cused by putting a long compo- 
site question is irregular 650a 

S. 342 — Section is not appli- 
cable to a case under S. 488 435 (l) 

S. 342 — S. 342 does not apply 

to summons cases 268 

S. 350 — Provisions of Evi- 
dence Act S. 33 are not affected 
by S. 350 332 

S. 360 Magistrate retrying 
whole case transferred to him — 
Using both his own record and 
that of his predecessor is illegal 238 
S. 364 — Examination of ac- 
cused by putting a long compo- 
site question is irregular 650a 

S. 364 — Omission to record 

questions put to accused not 
prejudicing accused — Confession 
is not inadmissible 285a 

* Ss. 369 and 561-A— S. 561-A 

is not governed by S. 369 139 

S. 401 — Accused suffering 
from epileptic fits — Exercise .of 
mercy was recommended 674c 

Ss. 407 and 408 — Trial began 
by a Magistrate when possessed 
with ‘second class powers and 
concluded when possessed with 
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first class powors — Appeal lies 
to Sessions Judge 39S (2) 

--Ss. 40B and 407— Trial partly 
as second class jdagistrate Do- 
cision by same Magistrate as 
first Class — Appeal lies to Ses- 
sions Judge and not to District 

Magistrate 

S. 417 — Appeal from acquittal 

— Interference is justified if 
finding is wrong — It need not be 
perverse 549(? 

S. 417— High Court cannot 


L3S 


interfere unless trial Court's 
findings is manifestly wrong or 
perverse 

— S. 438 — Reference by District 
Magistrate against Sessions 
Judge’s order is incompetent 

S. 439 — Petitions are enter- 


178 




85 


tained by Lahore High Covirt 
cnly if District Magistrate or 
Sessions Judge is first moved 
unsuccessfully 689a 

S. 489 Acquittal means 


complete acquittal— Trial under 
S. c02, Penal Code— Conviction 
under S. S04 does not amount 
to acquittal under S. 302 
— S. 439 — High Court will not 
interfere with order of release 
under S. 562 except on strong 
grounds 

S. 439 — Right to reopen in 


369 


353 


revision, question of guilt is lost 
when there is a finding on it by 
High Court in a previous pro- 
ceedings 217a 

— S. 439 — Delay in disposal not 
due to complainant — Proceed- 
ings should not be quashed 66 (l) 
(amended 1923), S. 439, sub- 


S. (6) — High Court is converted 
into Court of appeal against 
conviction 

S. 476 — Failure to record 


34 


separate order for sanction is an 
irregularity curable by Criminal 
P. C., S. 537 

— S. 476 — Sanction is improper 
where prosecution must fail 
S. 4 V 6 — Prosecution under, on 


379 

352 


evidence of witnesses whose evi- 
dence is not tested — Accused is 
entitled to have notice 
— S. 476-B — Appeal against 
order directing complaint to be 
made — Time begins from the 


173 


Criminal P C. 

date of filing llu' comi’lainl and 
not from the date ol order ol 

S. 48vS— S 3l2,('i iiiii;ril P. C . 

is not ai>pliciihU‘ to a ciso under 

S. 488 435 fl) 

S. 488 — Maintenance to cliild 

— Order cannot ho passed with* 
out proof of neglect or refusal to 
maintain 439 (‘3) 

-^-S. 488 (3) — Husband having 
another wife is not a just ground 
for refusal to live with him L68 

S. 526— Question to be con- 
sidered is whether accused 
reasonably thinks that he would 
not have a fair trial 709 

S. 526 — Two conflicting state- 


ments made before Sessions 
Judge — Sessions Judge ordering 
complaint under S. 476-A in res- 
pect of second statement only — 
Appeal from conviction to the 
same Sessions Judge — Sessions 
Judge ordering retrial — High 
Court quashed the proceedings 
S. 526 — Case remanded by ap- 


671 


pellate Court for re-trial need 
not necessarily be transferred to 
another Magistrate 546 (1) 

S. 526— Complaint as to in- 


jury to communal feelings bet- 
ween Hindus and Mussalmans 
Complaint was ordered to be 
heard by European Magistrate 
— S. 526— Accused residing in 


£20 


one district — Complainant resi- 
dent of that district-incident 
leading to defamation taking 
place in that district — Com- 
])laint in another district was 
lield to be for harassing accused 
— S. 626 — Transfer— Ground for 
— The mere fact that a District 
Magistrate has come to the con- 
clusion that tliere is a prima 
facie case against the accused is 
no ground for transfer 
— S. 526 — Proceedings dilatory 
— Warrant issued against ac- 
cused’s pardanashin wife 
Transfer was ordered 

S. 528 — Transfer without 


271 


164 


16 


notice to opposite party is not 
illegal . 80 (2) 

s 537 — Magistrate taking 


cognizance of non-cognizable 
offence on police report ^Pro- 
ceedings so initiated are neifelier 
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nor irregular — If defec- 
tive, such defect is curable under 
S. 537 702a. 

S. 537 — Prosecution under 

S. 504, Penal Code — Accused 
aware of words complained of — 

Such words not mentioned in 
the charge — Accused not preju- 
diced by the technical defect — 
Conviction is proper /026 

S. 537 — Oifenco under Penal 

Code, S. 498 — Accused not 
charged with knowledge of mar- 
riage but knowing what they 
were charged with “Irregularity 
is curable 432 

S. 537 — Appeal against ac- 
quittal — Court is not competent 
to condone a defective charge 109 

S. 556 — Two conflicting state- 
ments made before Sessions 
Judge — Sessions Judge ordering 
complaint under S. 4 76-A in res- 
pect of second statement only — 
Appeal from conviction to the 
same Sessions Judge and he 
ordering retrial — High Court 
quashed the proceedings 671 

S. 561-A — Civil case giving 

rise to case under Criminal P. C., 

S. 476 “ Criminal case proceed- 
ing up to stage of judgment — 
Judgment in criminal case was 
ordered to be stayed till disposal 
of appeal in civil case 669 

* g 50 ^ (a)— The section is not 

governed by S. 369 of the Code 139 
S. 561A — Criminal case pend- 
ing civil suit — Subject-matter 
same in both — Criminal case 
should be stayed 17 

S. 562 — High Court will not 

interfere with order of release 
except on strong grounds 353 

S. 562 — Piwers under — 

Second Class Magistrate can in- 
voke in the Punjab: 5 L^h. 36 
=A. I R 1924 Lah 454=31 
I. C. 948, Overruled 102 

Criminal Trial 

* Accused can set up inconsis- 
tent pleas 7106 

Part assigned to particular 

accused falsified by medical evi- 
dence — Locality and motive for # 
fight not established — The ac- 
cused cannot be said to have 
taken any part in the offence 6176 


139 


Crin\inal P. C. 

Circumstantial evidence — 

Mere fact that accused was last 
seen with deceased together with 
motive for the crime is not sufft" 
cient to convict for murder 5816 

Complaint as to enquiry to 

communal feelings between 
Hindus and Mussalmans — Com- 
plaint- was ordered to be tried by 
European Magistrate 520 

“Evidence — A Court is not 

bound by the opinion of its* pre- 
decessor about the evidence in a 
connected case — It should weigh 
the evidence before it and form 
its own opinion 60D6 

- Deterrent sentence is necessary 
for offences relating to coins 220 ( 2 ) 

First information — Informant 

professing to know a particular 
accused not mentioning his name 
— Case against such accused be- 
comes doubtful 149^^ 

Resort to criminal Courts 

should be discouraged when a 
civil remedy is available 145a 

Evidence — Document not evi- 
dence does not become so by 
formal proof — Document pre- 
pared by police during investi- 
gation is not evidence ^ 79 

Evidence — Motive alone is not 

sufficient for conviction 74 

Sentence of imprisonment for 

several periods by same order is 
illegal 626 

First information — Omission 

to mention accused’s name in 
first information — Informant 
not an eyewitness — Omission is 
no circumstance in accused’s 
favour 636 

■ ~ — Criminal case pending civil suit 
— Subject-matter thesamein both 
— Criminal case should be stayed 17 
Custom 

Custom is a matter of proof 4416 

(Punjab) 

Agricultural tribe — Restricted 

power of alienation — Agri- 
cultural tribe forsaking agricul- 
ture as their main occupation — 

No presumption of restricted 
power arises 642 

—Compromise by father — Con- 
sent given by him bona fide 
binds his son — Circumstances 
at the time of effecting the oom- 


79 


74 


626 


636 


17 


642 
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Custom (Punjab) 

promise must bo looked to for 
bona fides 

— - ^ ift by oo'propriotor — Other 
co-propriotors, having no con- 
nexion, with founder of village, 
cannot set aside 613 

'Alienation — Outsider paying 

antecedent debts after making 
due enquiry is entitled to have 
the alienation declared binding 605a 

“Alienation by kalal for en* 

gaging money in trade to in- 
crease his income, which is in- 
sufficient, is for legal necessity 6056 

Sansi Jats of Gujranwala — No 

custom exists entitling adoption 
of daughter's son unless of same 
got or collateral 693 

- ^Alienation— Necessity — Pay- 
ment of antecedent debts due to 
third persons constitutes valid 
necessity 556 (1) 

K)hopra Khatris of Jullundur 

— Custom excluding daughter 
from inheriting father’s pro- 
perty, who was separate, in pres- 
ence of collaterals was not 
proved 539a 

“High Class Hindus — Custom 

excluding daughter from inherit- 
ing — Onus is on party alleg- 
ing it 5396 

"“Alienation — Ancestral pro- 
perty — Common ancestor holding 
as occupancy tenant —Last hol- 
der acquiring proprietary rights 
— Property is not ancestral 536 (l) 

•Alienation by elder brother to 

discharge father’s debts charged 
on property is binding on minor 
brother 529a 

■' Alienation— Only small por- 
tion not for necessity — Sale 
should be upheld 5296 

■ ■■Ancestral property is alienable 
with consent of male descend- 
ants or collaterals in case of son- 
less proprietor — Such consent 
can be given after alienation 521 

—“Sheikhs Qureshis of Gurgaou 
— Predeceased daughter's sou 
excludes collaterals 51( 

-Jagirdar Jats of Garangan, 

Tahsil Kbarar — Succession — 
Buie of chundawand applies 501 

■■ — Ancestral land — Pedigree pre- 
pared during settlement is pre- 
sumptive proof of relationship, 

1927 Indexes (Lah.) — 4 & 6 


521 


510 


508 


Custom (Punjab) 

but not of the inturo o’ the 
property owned 477a 

Appointed heir dying snnloss 

— Estate reverts to tlio .i)n»)in- 
ter’s oollaterikls only wdion it is 
ancestral of vppointor 4776 

Grant of house site to a K nnn 

— Site reverts to luopi iotor A lien 
the Kamin leaves the villa:; - 470 (2) 

Marriage '"Anr'ut i7iad':'- ila" 

means concubine 441a 

Succession — Awans of Mian- 

wali — Whole brother excludes 
half-brother 400a 

Succession — Whole and half- 

blood succeed together i: pro- 
perty of common ancest or is 
distributed per oapita nnloss 
members o' whole bloi' \ .have 
formed separate group 4006 

Guardian can deal witli 

minor’s property for minor’s 
beneht 3786 

Alienation — Antecedent debt 

— Alienee satisfying as to the 
nature of debt and then dis- 
charging it — Question of cmiuiry 
does not arise 3716 

■Mahomedan Gujars of Kangra 
— Daughter can contest ilien- 
ation by her mother 366a 

* Alienation by widow holding 

limited estate — Next heir 
whether male or female can 
contest 3666 

High class Hindus — Onus of 

proving that they are governed 
by custom is on propounier 345a 

-Wadhawan Khatris of maiiza 

Ara in the Kharian tahsil of the 
Gujrat District are governed by 
custom in matters of alienation of 
property 3456 

^Sials of Jbang District — Son- 

less proprietor can make gift to 
one ^collateral to the exclusion 
of other collaterals 3406 

^Succession — Agriculturists — 

Hale line of descendants dying 
out — It is to be treated as to 
have never existed 329 

Alienation by widow — The 

cleaning of a dry well for public 
use is not a necessary purpose 281a 
—Kashmiris residing in the city 
of Jhelum are governed by cus- 
tom ’278a 
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Custom (Punjab) 

Alionatioa by father — Suit by 

minor son to dechoe it without 
legal necessity — Minor aucl his 
mother living with father— Suit 
is not necessarily collusive 264(V 

Alienation — Legal necessity — 

Nature of proof required ex- 
plained 2646 

Alienation — Interest on a. just 

debt is also a necessity 264c 

' — Sabzwari — Sayads of Maw in 
Phillaur tahsil — Bequest to 
daughter is valid 26lrt 

Distinction between power of 

gift inter vivos and power of 
testation is only a matter of 
form-- Power of testation may 
be presumed when power of gift 
is shown 2616 

Succession— Person belonging 

to same got as deceased — He is 
not entitled to succeed to his 
estate l)y reason of that fact 
alone 2556 

Succession — Sister is prefer- 
able to proprietary body 255c 

Handal Jats of Amritsar Dis- 
trict — Daughters are excluded by- 
agnate in the matter of succes- 
sion to acquired or ancestral 
property 241a 

Abadi — A non-proprietor so 

also his alienees can remove 
materials of the house in village 
abadi 1976 

Adoption by custom among 

non-agriculturist Hindus not in 
dattaka form — Family of adop- 
tee is not altered 154 

Gift — There is no custom pre- 
vailing amongst Kharals of 
Gogera tahsil, Disti-ict Montgom- 
ery, allowing a gift of ancestral 
property oral or written, to a 
daughter or a resident son-in- 
law I486 

Alienation by guardian — 

Mortgage by widow for herself 
and minor stepson — Subsequent 
mortgage by stepson of same 
property — Previous debt is not 
antecedent , ‘ ^33 

Alienation for necessity — Pur- 
chase of woman for vendor’s son. 
amounting to purchase for con- 
cubina^e is not a necessity 1186 

Alienation — Consideration 

consisting of prior debts due to 


Custom (Punjab) 

same creditor — Necessity for 
prior debts must be shown il3a 

Alienation — Necessity for 

high rate of interest also must 
he proved 11 3c 

Bhojkis of Palam])ur, Kangra 

district, are not agriculturists 86 

Jats of Ludhiana district- — 

Widow of pre-deceased grandson 
is entitled to share equally with 
sous 82 

Succession to gifted property 

— Beversion to donor’s col- 

laterals does not take place until 
donee's line becomes extinct 67 

Alienation — Legal necessity — 

Payment of antecedent debt con- 
stitutes a valid necessity o3a 

Alienation challenged for 

want of legal necessity in respect 
of mortgage — Decree in respect of 
other mortgage cannot be given 536 

Succession to self-acquired 

property of father — Aggarwals 
of Hissar District— Daughter is 
not excluded l)y collaterals 47 

Gift to one nephew for services 

rendered to the exclusion of 
other nephew — Donee brought 
up by donor from infancy— Gift 
was upheld 41 

— “-Dower - Property transferred 
in lieu of dower without objec- 
tions by collaterals is absolute 
property of widow 29 

Ala and adna maliks — Ala 

malik levying no dues from oc- 
cupiers of land and owning only 
a small portion of land in the 
village is not entitletl to succeed 
to adna malik when his line be- 
comes extinct — Mode of creation 
of ala and adna maliks explained il6 
— Deceased’s line extinct — Being 
a member of deceased’s goi is 
not sufficient tor inheritance 11c 

Deceased’s lino becoming ex- 
tinct — Community of interests 
maintained in the village— Co- 
proprietors will succeed as 
against Ci'osvn lid 

— —Debts by father — Father’s, 
property in daughter’s hand is 
liable 8 

D 

Damages 

Malicious prosecut i on— -Sui t 

for damages — Burden to prove 
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Damages 

malice aud wanb o( reasoaable 
cause is ou the plaintiff 1206 

Malicious prosecution — Dam- 
ages can be awarded sepai'ately 
for arrest aud prosecution 120c 

" —Defamation — Each case must 
depend npon its own particular 
facts 20d 

Decree 

Construction — Mother to re- 
ceive Es. 500 to be contributed 
by her two sons — Amount to be 
realized from certain named 
properties — Sons are personally 
liable 1796 

Execution — Decree ambiguous 

— Court can look to judgment 
and pleadings to ‘ascertain its 
meaning 476(1) 

Nullity — A decree against a 

deal person is a nullity ^ 663a 

* Setting aside — Fraud "must be 

defined on the face 'of decree — 
Irregularity or overstatement of 
claim is not fraud 6026 

* Setting aside — Fraud — Relief 

as to, is discretionary — Plaintiff 
must prove himself to he 'free 
from fault throughout 602c 

Defamation 

Sec Tort — Defamation 

Discretion 

Appellate Court should not 

interfere with the Court’s dis- 
cretion to appoint receiver 65a 

Divorce Act (4 of 1869) 

* S. 13 — Husband admitting ad- 

ultery alleged by wife — Admis- 
sion is sufficient proof even in 
absence of other evidence 491 

E 

Easement 

Right to bury the dead connot 

be acquii'ed by prescription 6646 

Open space in which houses. 

of parties open is presumed to 
be meant for use of adjoining 
occupants 3516 

Easement Act (5 of 1882) 

S. 1 — Act does not apply in 

Punjab — Principles of English 
law apply to oases on ease- 
ments 4926 

* S. 13 — Partition — No drain 

existing on either tenement — ^ 
Level of dominant higher than 
that .of servionfc“Right to . ease- 


Easement Act 

meat arisen as rog.u'ds iaitrwater 
hut not as regards water for 
daily use 38d 

■—— — S. 43 — Doiniiiaiit ()'.vner in- 
creasing height of watei s)>out, 
dropping water on so vient tene- 
ment, by four feet — Easoinoiit. is 
not destroyed 11)2(6 

Ejectment 

English principle that posses- 
sion is good title against all but 
true owner is appliecj in India 11c 

Estoppel 

Seo Evidence Act. S. 115. 

Evidence 

Admission by co-defoudant of 

plaintiff’s title — No evidence by 
plaintiff — Aduiission is not suffi- 
cient proof of plaintiff’s title 356 

Objection — Document put in, 

meohanic.T/lly exhibited without 
reason in trial Court — Objection 
to admissibility in second appeal 
— Appellate Court ordered re- 
trial 45 

Evidence Act (1 of 1872) 

— — ^Ss. 11, 13 and 32 — Docu- 
ment between strangers reciting 
ownership of parties to boundary 
lands is not admissible 4486 

— S. 17 — Admission must be 
proved by piod'-'cin^ statement 
made 377 

— S. IS — Admission by counsel 
on a question of law (e. g., period 
of limitation) cannot bind his 
clients 284c 

— -S. 24 — Accused’s confession 
retracted on first opportunity — 
Confession due probably to 
promise of pardon and not corro- 
borated by independent evidence 
— No motive for offence com- 
mitted established — Only evi- 
dence being that accused vvas 
last seen in company of victim 
— Confession is inadmissible 6826 

S. 24 — Accused retracting his 

.confession — Court believing it to 
be true and voluntarily made — 
Conviction on such retracted 
confession although uncorrobo- 
rated by independent evidence is 
not illegal 682c 

Ss. 24 and 30 — Confession— 
Where an accused charged under 
S. 380 was asked whether he 
had stolon tbe mare.anci. be was .. 
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Evidence Act 

arrested while riding it and the 
accused said “ Yes”: Held : that 
the answer did not amount to a 
confession 6506 

S. 25 — House searched— Pos- 
session of house in question — 

Fact of accused's having put hia 
signature on recovery list is in- 
admissible 343 

— Ss. 30 and 133 — It is unsafe 
to base conviction on the uncor- 
roborated statement of approver 
— Production of dang from a 
field or stains of human blood 
on accused is not corroboration 78(2) 

S. 31 — Admissions explained 

away are similar to retracted 
confession 5496 

S. 31— Husband admitting ad- 
ultery alleged by wife — Admis- 
sion is sufficient proof even in 
absence of other evidence 491 

S. 31 — Admission by co-defen- 
dant of plaintiff's title — No evi- 
dence by plaintiff — Admission is 
not sufficient proof of plaintiff’s 


claim 

356 

— S. 33- 

-Provisions ' of S. 33 are 

not affected by Criminal P. C., 

S. 350 

332 

— S. 45- 

-Evidence of expert ao- 

oepted by party without formal 

proof — 

Party cannot challenge 

it 

396a 

— S. 54“ 

-Evidence of a previous 


act of dishonesty of the accused 
can only be allowed to prevent 
the accused person from pleading 
that the act under consideration 
was committed without any dis- 
honest intention 549a 

— S. 65 — Admission must be 
proved by producing statements 
made 377 

— -S. 91 — Pro-note inadmissible 
— Suit cannot be decreed on the 
basis of original •consideration if 
pro-note and debt formed one 
transaction 89a 

— S. 92— Sale and mortgage al- 
ready executed — Subsequent 
letter reciting that previous deeds 
were without consideration and 
inoperative is not admissible 
without registration 626 

— S. 92 — Endorsement extin- 
guishing mortgage on mortgage- 
deed, not registered — Other evi- 


Evidence Act 

dence is admissible to prove full 
payment of mortgage money _237a 
S. 101 — Contract — Party alle- 
ging that contract is conditional 
must prove the condition 481^ 

S. 101 — Notice issued by 

Municipality asking plaintiffs to 
leave certain area alleging that 
they were public prostitutes — 

Suit by plaintiffs to prevent 
operation of notice — Plaintiffs 
must prove that they are not 
public prostitutes 358a 

Ss. 101 and 103 — Unregistered 

document containing admission 
of payment of consideration 
prov^ — Party executing docu- 
ment must prove that he did not 
receive consideration 272a 

S. 108 — Person not heard of 

for seven years — That he died 
on any particular date cannot be 
presumed 284a 

S. 114 — 111. B — Uncorrobo- 
rated testimony of accomplice is 
not in itself sufficient to base a 
conviction — There must be in- 
dependent evidence to connect 
the accused with the guilt — But 
corroborative evidence itself 
need not be sufficient to base 
conviction on — Independent evi- 
dence showing in material points 
that the story of the accom- 
plice is true is sufficient corro- 
boration 581a 

— —6. 114 — Presumption is that 
a Court is satisfied as to the 
service of a notice 506a 

S. 114 — Long cohabitation — 

Presumption of marriage arises 
but it does not arise when con- 
nexion begins in concubinage — 
Woman unmarried at certain 
date continues to be so until 
contrary is proved 48 

S. 115 — Admissions in a deed 

estop a party in the absence of 
a strong proof to the contrary 171a 

'S. 115 — Irregular mode of 

recording evidence can be vali- 
dated by consent — Party con- 
senting is estopped 132 

S. 133 and S. 114, 111. (b)— 

Uncorroborated testimony of 
accomplice is not itself sufficient 
to base conviction on — There 
must be independent evidence 
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Evidence Act 

to oonneofe accused with the guilt 
— But corroborative evidence it- 
self need not be sufficient to base 
conviction on — Independent evi- 
dence showing in material 
points that the story of the ac- 
complice is true, is sufficient 
corroboration 581a 

S. 133 — Approver’s testimony 

must connect the prisoner with 
the offence 
Execution 

Sale — Rights of purchaser — 

Auction-purchaser bona hde pur- 
chasing property acquires inde- 
feasible right to such property 6855 
—Apart from question of juris- 
diction, executing Court cannot 
consider whether decree is valid 

or invalid 6515 

Powers of Court — Sale con- 
firmed — Executing Court cannot 
set aside 

F 

Family Arrangement 

Three brothers accepting land 

from Government relinquishing 
original land in favour of fourth 
—Fourth also getting land from 
Government later on He can- 
not be made to restore shares of 
bis brothers 378a 

Fatal Accidents Act (13 or 
1855) 

■S. 1— No rule exists as to how 
many years’ income is to be 
allowed as compensation — Pos- 
sibility of earner’s death, his 
age and earning capacity are to 
be considered 41^ 

Foreign Judgment 
See CiVIL'P. C., S. 13 


417 


General Clauses Act (10 of 
1897) 

S. 3 (25) — Building is im- 
movable property 3735 

S. 3 (25)— Mortgage with pos- 
session — Mortgagee rights are 
immovable property 373c 

Government of India Act (1915) 

S. 107 — Powers are to be 

exeroised rarely 14a 

Guardians and Wards Act (8 
of 1890) 

8. 17 (4) — Christian woman 

becoming a Hindu and taking 
her children by Christian hus- 


Guardians and Wards Act 

band with her — She is not 
guilty under Penal Code, S. 363 49 d 

S. 25 — Guardian being too 

weak to keep minors i® wholly 

insufficient reason to 

relief under 8. 25 -oba 

S. 25— To take action under 

S. 25 it is immaterial whothov 
the minors are removed forcibly 
or whether they left the guar- 
dian’s custody of their own 
accord 266c 

S. 31 (2) -Application stating 

reasons for sanction Court 
granting sanction after inquiry 
— Absence of recitals as to neces- 
sity or advantage does not 
vitiate the sinction 665(2)a 

S. 31 (2)—Venclee is abso- 
lutely protected by sanction 665(2)5 
Ss. o9, 41 (3) and 45 — Sec- 
tions apply to guardians ap- 
pointed by will — Before taking 
action under S. 45 Court should 
enquire into their possession 344 

S. 39 — If guardian is incom-" 

petent, proceedings must be 
taken under S. 39 — Until this 
is done, all assistance must be 
rendered to guardian to dis- 
charge his duties 2665 


344 


2665 


Hindu Law 

Alienation by manager — 

Necessity — Recital as to, is sum 
cient evidence if direct evidence 
is impossible owing to lapse of 

.. 6295 

time 

Alienation by manager 

Recital as to necessity is not 
itself evidence of necessity so as 
to bind minor members 

Co-parcener— Member of joint 

Hindu family who is named as 
creditor in bond oan sue alone 
— Other members even if neces- 
sary may be joined as 
3i!ltS . - 

^Debts — Pious obligation of 

sons— Father’s liability arising 
out of criminal offence— Sons 
are not liable 

Gift— Gift in favour of two 

persons -They take as'tenants- 

in-common 

-Joint family— Bona fide set- 
tlement of doubtful claim by 
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Hindu Law 

father as manager is binding 
upon sons 

Joint family — Joint family 

firm — Each partner is unlimited 
agent of every other in every 
matter irrespective of private 
arrangements between tlie part- 
ners 

Joint family — Son adjudged 


620 


3855 


insolvent — Father willing away 
his properties to his wife and 
dying — \\ ill is invalid and pro- 
perty vests in receivei- — Son 
succeeding to them by survivor- 
ship 152a 

Joint family — Alienation by 
father — Son’s suit challenging 
alienation is not collusive un- 
less father is the real financier 
for suit 46a 

Joint family — Alienation — 
Alienor, a notorious spend- 
thrift Alienee is not protected 
by mere recital of necessity 465 

Maintenance — Manager, joint 
family, is bound to maintain 
widow and children of deceased 
male member 280 

Partition Partial ] artition — 
Presumption of complete parti- 
tion arises 107 

Pai’tnership — Brothers con- 


I 

Income-tax Act (11 of 1922) 

S. 4 (l) — Goods sold by. agent 

in Europe and money forwarded 
to India through bank — Agent 
getting a part of the proceeds 
by compromise between him and 
principal in Kabul — Agent is 
liable to pay tax on such 
amount 

S. 22 (4) — Cl. 4 gives very 




stuuting partnership — Younger 
brother is as much entitled to 
manage business as elder bro- 
ther 385a 

Widow— Debts contracted by 

husband, time*barred at his 
death— Widow can bind his 
estate by acknowledging or pay- 
ing them 

—Widow is competent to col- 
lect even mortgage debts, as a 
natural guardian of her minor 

- 2375 

u idow Maintenance, unless 

°° Pi'operty, is enforce- 

able like other liabilities 218a 

Aldow— Right of residence 
oyer ancestral house is indefea- 

' W'l, ■ , 2186 

in favour of two per- 
sons They take as tenants-in- 
common loci. 

Husband and Wife ^ 

Contract in wife's favour — 
Husband can sue for specific 
performance 252a 




wide powers 

S. 23 (4) — Appeal — Assistant 


512 


5a 


Commissioner must satisfy him- 
feelf that the income-tax officer’s 
‘ ’action under S. 23 (4) was in 
order 

Ss. 30 and 66 — Whether as- 
sessment under S. 23 (4) is legal 
is a question of law 

S. 33 — Rectification to asses- 

see’s prejudice — Limitation of 
one year applies 
Ss. 33 and 35— S. 


55 


288 


421 


35 


pre- 
scribes limitation for review of 
assessment proceedings under 
S. 33 


248a 


S. 34 — Income escaping as- 


sessment is not chargeable after 
limitation — Income assessed in 
the hands of wrong assessee — 
Income escapes assessment with- 
in the meaning of S. 34 2485 

— Ss. 35 and 33 — S. 35 pre- 
scribes limitation for review of 
assessment proceedings under 

S. 33 248a 

— S. 66 — Joint Hindu family — ■ 
Legal effect of disruption is 
question of law 

— S. 66 — Whether assessment 


616 


'I- 


under S. 23 (4) is legal is a 
question of law 

—S. 66 (1) — Reference at as- 
sessee’s instance is not contem- 
plated — Lahore High Court can- 
not issue mandamus to Income- 
tax authority 

— Ss. 66 (2), 23 and 11— Ac- 
counts for different years mixed 
up— Profits assessed at flat rate 
of 10 p. c. — Assessee demanding 
reference — Question of law 
arises whether assessee is en- 
titled to give evidence in re- 
buttal 

Amended by Act 24 of 1926, 


288 


513 


691 


S. 66A (2) — Leave to appeal to 
Privy Council — Question should 
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Income-tax Act 

be of groat public or private 
importance — S. 66A (2) is in 
terms the same us Civil P. C . 

S. 109 (c) 

Inherent Powers 

See Civil P. C., S. 151 b22o 

Interest 

Money borrowed from money- 
lender — Implied agreement to 
pay interest must be presumed o54 

Interest cannot be allowed in 

the absence of an express or 
implied contract to pay 287tt 

Interest Act (32 or 1839) 

S. 1 — Debt ])ayable on demand 

up to two years — Time of pay- 
ment is not certain 28 f 5 

interpretation of Statutes 
s: Stare decisis — Rule as to, ap- 

plies in the matter of fiscal en- 
actment in cases of doubt ^ 635a 

Act excluding jurisdiction of 

ordinary Courts must be strictly 

construed. — {Broadwtiy, J) 

F. B. 4525 

Apparently inconsistent pro- 
visions should be reconciled 
and if they are repugnant last 
prevails over earlier one 436(2)a- 
— —No provision should be held 

as superfluous as far as possible 

435(2)c’ 

Act should be construed 

strictly but benefit of doubt 
should be given to subjects 338a 

— ^Courts should not supply the 
deficiencies of Legislature 2765 

—Penal enactment must be 
strictly construed — Cases not 
falling strictly within the words 
should not be included 276c 

J 

Jurisdiction 

— — Determination — It is the 
nature of the property at the 
time of the suit that determines 
the question of jurisdiction 615(2)5 
Allegations in plaint will de- 
termine jurisdiction F. B. 452c 

* Foreign Courts-r-Possession of 

property or partnership in re- 
spect of such property within 
foreign Court’s jurisdiction does 
not give that Court jurisdiction 
in respect of an action in per- 
sonam 200fc 

* — —Foreign Coui^— Applying for 
setting aside decree and filing of 


Jurisdiction 

appeal amounts to submission 
to its jurisdiction 200r^ 

Value of suit furnishes basis 

for valuing appeal for purposes 
of jurisdiction lHi(2)’ 

L 

Landlord and Tenant 

Death of lessee does not ter- 
minate lease— Heirs are liable 
till determination 423(1) 

Abadi — Sale to one of the 

village proprietors must be pre- 
sumed to be valid and with 
consent _ ^ 2835 

Occupancy tenants enjoying 

rights of grazing their cattle 


and taking fuel — Reasonable 
area should be set apart 
— Attornment — Sublessee at- 
torning to third person is void 
— Landlord entering into posses- 
sion before expiry of tenancy 
Tenancy does not terminate 


130 

15 


348 


Perpetual lessee of structure 

on land is not entitled to build 
a projection above the structure 22o 
Letters Patent (Lahore) 

^ 01 . 10 — Order refusing -trans- 
fer is not judgment 540 

Limitation Act (9 of 1908) 

Ss. 4 to 25, S. 6, Punjab Limi- 
tation (Custom Act) does not re- 
peal S. 5 so far as the applica- 
bility of Ss. 4 to 25, of Limita- 
tion Act to suits governed by 

S. 6 is concerned _ 

S 5— It is the appellants 

duty to explain every 

T 1 ; ( I (Oe 

delay 

g 5 - — Appeal filed with vaka- 

lataama not properly siped— 
Appeal returned — Appeal time 
barred at refiling— Time- 
extended under S. 5 blb^' 

S. 5 and Art. 164-:S. 5 does 

not apply to application under 

Art. 164 ^ ^ 

S. 'S and Art. 158- S. 5 does 

not apply to applications under 

Art. 168 . , . 273a 

-S. 5— Omission to implead a 

person as respondent by careless- 
ness is not sumcient ground llBa 

ag. - 5 — Delay' in filing first 

Court’s judgment due to mistake 
of pleader— Time was extended yia 
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Limitation Act 

Ss. 5 aad 12— Delay in attend- 
ing to obtain copies not suiBoi* 
ently explained — Extension can- 
not be allowed 

S. 5 — Two remedies allowed 

by law — Prosecution of one is 
good ground for extension of 
time {ObiUr) 

S. 5— Refusal to extend time 

in a tit case — No revision lies 
S. 6 — Extended period can 


59a 


43a 


435 


only bo claimed by one entitled 
to institute the suit it the time 
wlien limitation begins 

S. 12 — Deduction of time 


97 


spent in obtaining copy of the 
fii-st Court’s judgment may be 
allowed 7175 

— Ss. 12 and 14 — Sections do 
not apply to proceedings in 
foreign Court 200c 

Ss. 12, 13 and 14 — There can 


be no saving of limitation apart 
from the provisions of the Limi- 
tation Act 200(2 

;S. 12 — Second appeal — Time 

for obtaining copy of first 
Court’s order is nob to be ex- 
cluded 192 

S. 12 — Counsel informed of 

date for delivery of judgment — 

No. appearance when judgment 
is delivered — Time will run 
from such date 595 

S. 14 — Eoreign judgment — 

Suit on — Time during which 
defendant was applying to set 
Aside ex* parte decree cannot be 
deducted 200e 

S. 14 — S. 14 is inapplicable to 

a suit if the former proceeding 
founded on the same cause of ac- 
tion falls through on the merits 
and not from defect, of jurisdic- 
tion 

■S. 15 — Execution of decree — 
Order giving time for payment 
cannot be excluded l06a 

S. — Taking water-ooui*se 


186 




through another’s property 
an eisement 216a 

S. 26 “One co-sharer cannot 


grant easement without consent 
of the rest 2165 

■“Art. 10 -“Oral sale and mnta- 
tion in accordance with sale — 
Time for pre-emption begins to 


Limitation Act 

run from the date of oral sale 
Subsequent deed of registered 
sale does not give fresh start for 
limitation 388(2) 

Art. 11 — Order on an objection 

to attachment of property, whe* 
ther pissed summarily or after 
investigation comes within the 
scope of R. 63 — Limitation 
runs from date of such order 
Art. 36 — Application under 


680 




A ^ 

S. 235, Companies Act is go- 
verned by Art. 36 433a 

— Art. 61 — Suit based on express 
indemnification — Art. 83 and 
not Art- 61 applies 231a 

Art. 6*5 — Settlement of liqui- 


dated damages by parties prior 
to breach — Limitation runs 
from breach and not settlement 


122 


— Art. 67 — Mortgage of house 
under attachment — Suit by 


101 


570 


mortgagee to enforce personal 
security — Art. 67 applies 

Art. S3 — Alienation by 

widow’s alienee pending declara- 
tory suit by reversioners — 
Alienor stipulating for refund 
of the purc’nase-money with 
damages — Privy Council decid- 
ing in favour of reversioner — 
Widow subsequently dying and 
reversioners recovering posses- 
sion by a suit — Time for suit 
for refivid of purchase-money 
runs from date of dispossession 
and nor, fi’om Privy Council 
decision 

—Art. 83 — Suit based on ex- 
press indemnification — Art. 83 
and not Art. 61 applies 231a 

'' Art. 91— Suit to set aside a 

decree incorporating an award — 

Art. 91 applies 

Art. 97 — Alienation by 

widow’s alienee pending de- 
claratory suit by reversioners — 
Alienor stipulating for refund 
of purchase money with dam- 
ages — Privy Council deciding in 
favour of reversioner — Widow 
subsequently dying and rever- 
sioners recovering possession by 
suit — Time for suit for refund of 
purchase-money runs from date 

. of dispossession and not from 
Privy Council decision 


172 
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Limitation Act 

Art;. 97 — Mortgage of house 

under attachment — A suit by 
mortgagee to enforce personal 
security — Art. 67 applies 

Art. 115 — Suit for damages 

for non*delivery of the goods — 
Indivisible contract for several 
lots — Limitation starts from 
date of delivery of last lot 
Art. 116 — Lessee’s suit for 


101 


926 


compensation for broach of the 
term of the lease — Art. 116 
applies 

Art. 120 — Suit for declaration 
disentitling defendant from de- 
manding partition — Application 
for partition gives fresh start — 
Entries in revenue records show- 
ing co-ownership do not affect 
Art. 126 — Alienating female 


Id 


119 


must profess Hindu or Maho- 
medan faith 19dc 

— Arts. 142 and 144 — Where dis- 


286 


230 


possession or discontinuance is 
not alleged by plaintiff, nor is it 
proved against him, Art. 144 
applies 

— Arts. 142 and’ 144 — Waste 
land is presumed to be in 
owner’s possession — Encroach- 
ment on waste land — Trespas- 
sing defendant has to prove 
when encroachment was made 
— Art. 144 applies 
—Art. 144 — Constructive pos- 
session of gift property — Suit 
within 12 years from date of 
gift is within time 426c 

Arts. 144 and 142 — Where dis- 
possession or discontinuance is 
not alleged by plaintiff, nor is it 
proved against him Art. 144 
applies 

Arts. 144 and 142 — Waste 
land is presumed to be in 
owner’s possession — Encroach- 
ment on waste land — Tres- 
passing defendant has to prove 
when encroachment was made — 

Art. 144 applies 

— Art. 144 — Suit for possession 
of property by mortgagee against 
mortgagors and other co-defen- 
dants — Co-defendants alleging 
Adverse possession — Suit is -gov- 
erned by Art.144 — Co-defendants 
must prove adverse possession 1716 
Art. 144 — Suit for eject- 


236 


230 


Limitation Act 

meat — Question as to possession 
and dispossession not involved — 

Suit is governed by .\rt. I ll 70 

Art. 158 — S. 5 of the Act does 

not apply to applications under 
Art. 158 273a 

'Art. 158 — Time cannot be 

extended by Court 2736 

Art. 164 and S. 5 — S. 5 docs 


not apply to application under 
Art. 164 342a 

Art. 164 — Court cannot 


ex- 


tend 30 days time — Entertain- 
ing application after expiry of 
limitation is illegal assumption 
of jurisdiction within Civil 

P. C., S. 115 3426 

Art 182 — Modified decree — 


Application for execution filed 
within three years of a modified 
decree is in time 

Art. 182 -- Application to 


719 


summon witnesses to resist 
judgment-debtor’s objection is a 
step-in-aid 

•Art. 182 (5) and (6) Applica- 


653 


tion by only one of several joint 
decree-holders is also covered by 
Cl. (5) — Application not in ac- 
cordance with law — Issue of 
notice under O. 21, R. 22, gives 
fresh start for limitation 1066 

M 

Mahomedan Law 

Gift of musha is invalid 4l3a 

" — Gift — Admissions as to deli- 
very of possession by donor has 
not the effect ot actual delivery 4136 
_ ift of musha by one co- 
sharer to another is invalid 413c 

Gift— Revocation — Void gift 
need not be revoked — Suit to set 
it aside— No question of limita- 
tion arises * 

Divorce— Suit for divorce by 


O 


wife on the ground of her bein 
falsely charged of adultery by 
husband is maintainablo 

Maintenance 

See Criminal P. C., S. 488. 

Maxim . 

Nemo debet bis vexart— Ivro 

conflicting statements made be- 
fore Sessions Judge Sessions 
Judge ordering complaint un- 
der S. 476-A in respect of second 
statement only Appeal from 
conviction to the same Sessions 


165 


34 
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Maxim 

Juflge and he ordering retrial — 

High Court squashed the pro- 
ceedings 671 

Minor 

Contract by guardian for pur- 
chase of immovable property — 
Minor cannot claim specific per- 
formance after majority 355(l) 

Alienation by guardian — 

Alienation to pay time-barred 
debts of minor is not justified 33 

Contract by — Contract in fa- 
vour of minor for valuable con- 
sideration can be enforced by 
him 246 

Mortgage 

Mortgagor effecting mortgage 

and dying — Second mortgage by 
his major son acting for minors 
— Third mortgage by widow act- 
ing for minor sons — Suit for re- 
demption by second mortgagee — 

Sons supporting his claim — Plea 
by first mortgagee of incapacity 
of major son effecting the second 
mortgage was disallowed 8L 

Redemption — Death of mu- 

kararidar mortgagor without 
heirs — Mortgage is not extin- 
guished — Equity of redemption 
vests in proprietor 75 

Redemption — Suit for — Re- 

demptor must prove mortgage 
transaction 57 

N 

Negotiable Instruments Act 

(26 of 1881) 

S. 76 (d) — Huudi drawn on 

liimself by drawer — Presentation 
on exact date for payment is not 
necessary 72 

S. 118 (a) and (g) — Pro-note 
obtained for uni iwful considera- 
tion Onus is on holder to prove 
that he is holder in due course 
and for consideration 137 

(8 of S. 37— Hundi 

drawn by A in favour of 5— B 
endorsing it in favour of a bank 
B having overdrawn current 
account with bank — Amount of 
hundi credited in B’s account 
immediately — Hundi dishon- 
oured and B's account debited 
with its amount — There is no 
satisfaction of hundi— Both A 
and B are liable on it 577 


o 

Oaths Act (10 of 1373) 

Ss. 8 and 10 — Party r.greeing 

to abide by oath of certain 
person — Consent subsequently 
withdrawn — Court should either 
administer the oath and decide 
on that or proceed according to 
law with .appropriate inference 
from party’s refusal 78(l) 

Occupancy Holding 
Collaterals entering into pos- 
session after l-ist male holder — 
They must prove their right 
to hold possession as against 
landlord ' 534(1) 

P 

Partition 

Suit for -Rendition of ac- 
counts — Plaintiff must prove de- 
fendant’s liability to account 566 

Partnership 

New partnership based on old 

one — Rendition of accounts of 
new one by going into the ac- 
count of old one is permissible 249 

Pauper Suit 

See Civil P. C.. O. 33. 

Penal Code (45 of 1860) 

Ss. 34 and 397 -S. 34 does not 

apply to S. 397 149(? 

S. 71— Offences under Ss. 376 

and 366 — Sep.arate sentences can 
be passed 88 

S. 75 — Long time passed since 

previous conviction — Court may 
not enhance sentence 647(1) 

S. 75 — .Accused convicted un- 
der S. 410 —Considering previous 
convictions for theft and bur- 
glary for enhancing sentence 
seems anomalous 220(1) 

S. 84 — Accused must be in- 
sane at the time of the act com- 
plained o : — He must be unable 
to know the nature and quality 
of the act —Antecedent and sub- 
sequent mental condition is not 
per se sufficient - It is relevant 
only to show that at the time of 
the act he was mentally incap- 
able 67ict 

"S. 84 — Weakness of intellect 
or emotion is not sufficient under 
S. 84 6746 

•'™ "S. 84 — The fact that accused 
is conceited, old and irascible is 
not sufficient for exemption from 
criminal liability 567 
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Penal Code 

S. 84 — Uasoundness of mind 

— Insanity to amount to un- 
soundness of mind within S. 84 
must be such that the person is 
incapable of understanding the 
nature of the act 

S.'96 — Magistrates should not 


52 


overlook importance of right of 
private defence 1946 

Ss. 97 and 99 — Person dispos- 


sessed of property can have no 
right in respect thereof 

S. 97 — A's cattle suspected to 


705 


be stolen and found with B — A 
driving away his as well as B's 
cattle— B’s right of private de- 
fence arises 355(2) 

S. 97“A person, when at 


tacked cannot be expected to 
weigh coolly the means em- 
ployed in resisting it 194a 

— S. 97 — Decree-holder given 
possession of property in execu- 
tion of his decree — Judgment- 
debtor only permitted to remove 
his crops — Judgment-debtor is 
not competent to resist decree- 
holder’s entry on the plea of 
private defence 1936 

S. 99 — Exercise of right 


against public servant — Appre- 
hension of death or grievous 
hurt must exist 7066 

— S. 141 — Common intention is 


a matter of inference — Evidence 
of conspiracy is unnecessary to 
prove common intention 193a 

S. 147 — Evidence of prosecu- 




tion interested — Enmity between 
factions — Evidence of prosecu- 
tion should be carefully scruti- 
nized . 617a 

S 153-A — Intention of writer, 






policy of' the journal, ola§3 of 
readers and state of communities 
to be affected should be consi- 
dered — Intention is to be gath- 
ered internally as well as exter- 
nally— Antecedents of writer 
may be considered in awarding 
punishment 594a 

— S. 153-A— Hatred and enmity 
need not ’ be reciprocal 594a 

— S. 153-A — Explanation — 
Strong comment on a religion 
or its founder to induce persons 
to change religion may be per- 
mitted 594o 


Penal Code 


— S, 153-A — Criticism on de- 
ceased religious leadei-s is not 
punishable 

Ss. 186 and 225- B— Escape 


590 


from lawful custody does not 
amount to obstruction, but it 
constitutes an offence under B. 
225-B 

“S. 215 — Scope — S. 215 di>es 


70S 


not apply to the actual off ender 


500<i 


— S. 225-B — Escape from law- 
ful custody constitutes an otl- 
ence under S. 225-B 

S. SOO — No intention to cause 


708 


death found— Conviction should 
be for culpable homicide 

S. cOO — Violent blows on 


520 


head causing fracture of bones 
and consequent death — Inten- 
tion to cause injury likely to 
cause death will be presumed 
•S. 302 — Accused’s confession 


63a 


retiixcted on first opportunity 
Confession due probably to pro- 
mise of pardon and not corro- 
borated by independent evidence 
— No motive for offence com- 
mitted established by prosecu- 
tion — Only evidence against 
accused being he was last seen 
in com]);uiy of victim Confes- 
sion is inadmissible in evidence 
and accused cannot be convicted 
on the remaining evidence 6826 

•S. £02— Prolonged thrashing 


V — - w 

deliberately administered with 
knowledge that such thrashing 
must cause death Assailants 
are guilty of murder although 
striking vital parts is avoided 
— S. 302 — Accused last seen 
with deceased while living and 
accused showing place whei-e 
corpse ot deceased was buiied 
are not sufficient for conviction 
for murder 

■S. 302 — Murder— Elements of 
preparation and premeditation 
absent — Transportation was 
awarded instead of sentence of 

death . ^ i r 

S. 302 — Accused convicted lor 

murder — Evidence consisting 

only of statements of witnesses 

as to peculiar demeanour of 

accused — Conviction was set 

aside 


654 


541 


516 
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Penal Code 

S. 325 — Victim receiv- 
ing several serious injuries 
excepting his head which 
received only one injury — 
Offence committed falls under 
S. 325 and not under S. 307 2175 

- ' S. 332 — An officer purporting 
to act under S. 10, Punjab 
Minor Canale Act, is not entitled 
to set fire to reeds on private 
property 706a 

S. 338 —Contributory negli- 
gence must be considered in 
determining sentence 165 

— S, ‘ 53 — *’ In consequence of ” 
in S. 353 includes motive for 
assault 1625 

— rS. 353 — Assaults on public 
servants cannot be lightly 
treated 162c 

S. 363 — Christian woman be- 
coming Hindu and taking her 
children by Christian husband 
with her — She is not guilty 
under S. 363 496 

‘ ' S. 364 — Incriminating evi- 
dence not inconsistent with in- 
nocence of accused — Conviction 
is not proper 658 

S. 366 — Seduction resulting in 

abduction need not be proved to 
be separate from that resulting 
in illicit intercourse 370 

S. 366 — Offences under Ss. 376 
and 366 — Separate sentences 
can be passed 88 

Ss. 376 and 611 — Girl alleged 

to be raped found seated on 
naked thighs of accused — Pri- 
vate parts not bleeding — Offence 
is attempt to rape 222 

Ss. 376 and 354 — “ Attempt ” 

defined 580 

Ss. 376 and 366 — Separate 
sei^ences can be passed 88 

378-— Jointly owned animal, 
in possession of one co-owner, 
taken away by the other — Latter 
is not guilty unless he acts dis- 
honestly 650c 

S. 395 Five persons alleged 
to have committed dacoity — 

One turning approver — Two 
acquitted — Bemaining two can- 
be convicted under S. 395 519 

S. 397 — Deadly weapon — 
Dang or lathi is not one 1195 


Penal Code 

S. 397 — S. 34 does not apply 

to S. 397 149c 

S. 401 — Receiver of stolen 

property from persons described 
in S. 401 does not “belong" to 
the gang — Persons who form 
party to commit theft are puni- 
shable under S. 401 524 

S. 419 — Accused convicted 

under S. 419 — Considering pre- 
vious convictions for theft and 
burglary for enhancing sentence 
seems anomalous 220 (l) 

S. 426 — Property believed to 

be one's own — Removal of ob- 
struction therefrom is not tan- 
tamount to mischief 1455 

— Ss. 447, 441 and 40--“Offence" 
in S. 441 includes offence under 
S 24, Cattle Trespass Act 495 

S. 498 — Accused not charged 

with knowledge of marriage but 
knowing what they were charged 
with — Case is not affected 432 

S. 498 — Abduction — The wo- 
man an active abettor in her own 
abduction, sentence should be a 
light one 91 

S. 504 — Accused without justi- 
fication using the expression 
“ pahle munh se bakJco " towards 
police come to serve notice on 
him was held guilty under 
S. 504 702c 

S. 604 — Provocation likely to 
cause the person provoked “to 
commit any other offence" is 
within the section 129 (2) 

S. 511 Attempt is some ex- 
ternal act, tangible and ostensi- 
ble, showing progress towards 
the actual commission 634 

— S. 511— “Attempt" defined 580 
Police Act (5 of 1861) 

S. 29 — Police officer, really ill 
ohosing to be treated by private 
practitioner should not be con- 
victed under S. 29 15a 

• S. 29 — Police officer really ill 

— Section does not apply 155 

Possessory title 
English principle that pos- 
session is good title against 
all but true owner is applied in 
India le 

Practice 

New plea — Plea of re-sale 
having taken place after reason- 
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Practice 

able time oannot be entertaiQed 
for first time in appeal 693 

New plea involving question of 

fact should not be allowed in 
appeal, if no evidence has been 
given 534 (2)5 

Appeal — New plea — Objection 

to admissibility of a document 
for want of proper stamp cannot 
be raised taken for the first 
time in appeal 371a 

* Reference to Full Bench for 

opinion on question of law — 

Full Bench is not entitled to 
examine correctness of the ques- 
tion F. B. 2896 

Precedents — Obiter decision 

on a point though not in issue 
but necessary for points in issue 
is not obiter 2596 

New plea — Appellate Court 

cannot set up a new case from 
one arising on pleadings in lower 
Court 2316 

Subsequent events — Decree 

validly passed— ‘Event cutting 
at root of decree subsequently 
happening — Appellate Court can- 
not set aside the decree 1986 

*• Right of plaintiff to choose 

forum should not be interfered 
with except on very strong 
grounds — Balance of convenience 
of plaintiff has to be primarily 
considered 1836 

—Appeal — Burden of proof shif- 
ted in appeal — Remand should 
be ordered 148 

New plea — Appeal — Point not 

referred to in lower Court's 
judgment must be presumed to 
have been given up there 125 

Suit for damages for malicious 

prosecution — Judgment in cri- 
minal case should not be dis- 
cussed— If conclusions are based 
on evidence, adduced in the da- 
mage suit itself, judgment is not 
vitiated 120a 

New case — Decision on point 
not raised by parties is bad 96 

Evidence — Record sent for by 

Court — The mere sending for a 
record does not make the record 
evidence in the case 69 (2) 

Appeal — Limitation — Counsel 

informed of date for delivery of 
judgment — No appearance when 


42 


36 


Practice 

judgment doUvered —Time will 
run from 9ucl\ date 596 

Issues framed by trial Court 

covering all pleadings Ai)pol* 
late Court should not set up a 
new case on remand 42 

Pleadings — Relief — Plaintiff 

claiming right as an easement — 

Court cannot make out a now 
case and give relief on the 
ground of easement of necessity 36 
Precedent 

* Stare decisis rule as to, applies 

in the matter of fiscal enactment 
in cases of doubt 635a 

Pre-emption 

Waiver— Person waiving his 

right to pre-empt cannot evon 
defend a suit for pre-emption by 
another person on the ground of 
his right SOltr 

Suit for — Sale by major on 

behalf of himself and his minor 
brother — Necessary parties are 
pre-emptor and vendee — Ques- 
tion of major's right to sell 
minor’s share does not arise 283c 

* "^—Relinquishment by reversio- 

ner, for consideration, of right 
to sue to set aside alienation 
by widow is not sale for purpo- 
ses of pre-emption 147 

Suit for pre-emption by rival 

pre-emptors S. and E . — Suit by 
S. dismissed and that of K. 
decreed — S. appealing against the 
dismissal of the suit— No appeal 
filed against the decree in K's 
suit— Appeal by S. is barred by 
res judicata 
Presumption 

See Evidence Act, S. 114. 

Principal and Agent 

-Agent must sue his principal 

for specific amount and not for 
accounts 701a 

Suit for accounts by princi- 
pal — Money found due to agent 
— Principal withdrawing suit 

Agent cannot object ^ 7016 

Probate and Administration 

Act (5 of 1881) 

S. 69— Relations mentioned 

in probate application are : “O* 
necessary parties ooya 


147 


98 


609a 
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Provincial Insolvency Act 
(5 of li?20) 

S. 10 — Debtor applying for 
insolvency tiling list of assets — 
Burden is on creditors to prove 
that he is able to satisfy his 
debt 354 

S. 10 — Unable to pay — Peti- 
tioner must be unable to pay 
when the petition is made, not 
that he would never be able to 
pay 136 

S. 10 — Debts payable wlictbev 

alone or jointly witii others 
amounting to Rs. 500 — Debtor 
can present an application 108a 

8. 10 — Subsequent arrest will 


not give right to 

continue 

an 

application made 

when 

not 

under arrest 


38 

— S. 10 — Failure 

to kee]) 

ac- 


count is not a disqualitication 27a 
— Ss. 24 (1) and 25 — Insolvency 
Court can enquire into the exis* 
tenc© of a debt * 111 

— S. 25 — Adjudication — Prima 
facie case need only be made out 275 
— S. 28— Insolvent’s power to 
sell bis son’s share for just debts 
vests in receiver 1525 

^*8. 28 (2) — Adjudication order 
against a firm is against its in- 
dividual partners — Suit against 
partners so adjudged insolvent 
is not maintainalde without 
leave of Court 234 

— S. 30 — Defendant having ac- 
count with a 'bank in two capa- 
cities. personal and representa- 
tive — Suit for dues under per- 
sonal account by the liquidator 
— Money due by the bank 
under the joint account claimed 
to be set off — Such (le.ilings are 
not mutual dealings, ’ under 
S. SO Set off was disallowed 228 

S. 53 Transferee must prove 
consideration and good faith 415 

S. 53 Question of fraudulent 
transfer should be considered at 
the time of realising the debtor’s 
assets _ u)Sb 

Ss 53 and 54 Court cannot 
pass an order under Ss. 53 or 54 
unless transferrer is adjudged in- 
solvent 05 

®-. 75— Appeal against order 
of District Judge — Creditor dy- 
ing Appeal does not abate 424(2)5 


Provincial Insolvency Act 

S. 75 (3) — Sanction cannot be 

deemed to have been granted by 
merely admitting an appeal to a 
hearing 424(2)a 

Provincial Small Cause 
Courts Act (9 of 1837} 

S. 25— Jurisdiction — Where 

the plea of jurisdiction is not 
taken in the lower Court, but is 
raised for the first time in revi- 
sion in the High Court the High 
Court is not bound to interfere 3995 

S: 25 — Wrong decision on 

point of limitation — Substan- 
tial justice done. — Revision 
would not lie 3965 

Art. 35 (ii) — Scope — A suit 

for the value of trees wrongfully 
cut and misappropriated falls 
within Art. 35 (ii) 399a 

Public Gambling Act (3 of 
1867) 

Ss. 3 and 4 — Persons prosecu- 
ted, some under S. 3 and others 
under S. 4 — Joint trial is not 
illegal 699a 

S. 3— Search warrant defec- 
tive — Conviction is not vitiated 
if based on legal evidence 699c 

S. 5 — Confiscation of . all 

money found on person of a man 
arrested in a gaming house 
would be unsafe 3385 

S. 6 — Searcli warrant illegal 

No presumj)tion under the 
section can he made 6995 

S. 13 — Place accessible to 
public, open to their view and 
belonging to public body is pub- 
lic place 672a 

j“S. 13 Double punishment of 
fine and imprisonment is illegal 6725 

Punjab Alienation of Land 
Act (13 of 1900) 

2 (3) Land — House in 
abadi is not land 391(1) 

Punjab Chief Court Circu- 
lars 

Vol. 1, page 99 — Undue influ- 
ence must be found for circular 
to apply 536(2)a 

Punjab Courts (Act 6 of 
1918) 

— S. 41- Second appeal — The 
finding whether loan is required 
for personal necessities is a 
finding of fact 60p<J 
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Punjab Courts Act 

S. il — The queatiou of the 

nature of the dues is not a ques- 
tion of fact 259a 

S. 41 — Question oi law — 

Construction of a document 
forming the basis of a suit is 
question of law 221 

S. 41 — Absence of jurisdiction 

to hear an appeal is a good 
ground for second appeal I87(2)ft 

S, 41 — Error in law — Dedu- 
cing adverse possession from the 
mere factum of physical posses- 
sion and claim as tenant unac- 
companied by any proof of a 
claim to hold as of right as pro- 
prietor is an error in law 39 

Punjab Court of Wards Act 
(2 of 1903) 

Contract Act, S. 68 — S. 68 

is not excluded by the terms of 
the Court of Wards Act Jand, 
therefore, a suit based on a con- 
tract can be maintained in the 
alternative as a suit for neces- 
saries supplied within the terms 
of S. 68 414rt 

S. ol (2) — Decree outstanding 

against ward at the time of the 
estate coming under the Court 
of Wards — Execution proceed- 
ings taken without certificate 
under S. 31 (2) are ultra vires 638 

Punjab Excise Act (1 of 1914) 

S. 61 (1) (a) — Imported article 

lawfully opened by Customs au- 
thorities in transit does not cease 
to be imported thereby 191 

Punjab General Clauses Act 
(1 of 1893) 

S. 2 (26) — Standing trees are 

immovable property and so 
exempt from being attached and 
sold in execution of money decree 
against the deceased proprietor 
even though planted by him J146 

Punjab Land Revenue Act 
(17 of 1887) 

— — S. 28 — Buies under — Transfer 
of land to patwari is against 
public policy ' 18 


S. 44 — Later record should be 

preferred to the earlier 607 

S. 117 — Revenue Officer’s 

power to decide question of title 
is limited only to partition pro- 
ceedings 412 


Punjab Land Revenue Act 

S. 150 — Nature of latnl altered 

long before action is taken — 

S. 150 does not apply 615 (2)a 

Punjab Limitation (Custom) 

Act (1 of 1920) 

— Ss. 6 and 5 'S. 6 does not 
repeal S. 5 so far as the applie.i- 
bility of Ss. 4 to 25, liimita* 
tion Act (1908) to suits governed 
by S. 6 is concerned 348 

Art. 2 (b) — Death of vendor 

giving cause of action — PlaintilV 
must prove that his suit is 
witliin 3 years of death 2845 

Punjab Minor Canals Act (3 
of 1905) 

S. 10 — An officer is not en- 
titled to set fire to reeds on 
private property 706a 

Punjab Municipal Act (3 of 
1911) 

S. 62 (9) — Notification not 

necessary under the Act— Sub- 
S. (9) does nob apply 1405 

S. 81— Order under — An order 


made by a Magistrate under S. 81 
in a case to which that section 
has no application can be set 
aside in revision by High Court I6la 
Ss. 81 and 83 — Collection of 


toll or tax can be farmed out 
under S. 83 — Amount due by 
former is not recoverable by pro- 
cedure under S. 81 but liy a 
law suit 1615 

S. 152 — Notice issued to plain- 


tiffs to leave certain area, they 
being public prostitutes Suit 
to restrain Municipality from 
enforcing the notice lies in civil 
Court 3585 

•S. 172— Section applies only 
to newly built structures 276a 

■Ss. 195 and 225— Demolition 


of building ordered by Munici- 
pality under S. 195— Magistrate 
cannot prohibit demolition — 
Remedy of aggrieved accused is 
under S. 225 

— Ss. 196 and 225— Demolition 
of building ordered under S. 195 
—Magistrate cannot prohibit the 
demolition — Reepedy of persons 
aggrieved by notice is under 

S 225 

•Ss. 242 and 61-B— Under 


695 


58 


S 242 local Government can 


y 


4 


Subject Index, 1927 Lahore 


40 

Punjab Municipal Act 

impose only such taxes as are 
mentioned in S. 6l'B 140a 

Punjab Prc'emption Act (1 of 
1913) 

S. 5 — “Shop” does not include 

“business premises” in the gen- 
eral sense of the word— Place 
where a carpenter works is 
neither business premises nor a 
shop 328 

S. 6 — Sale of house in village 

abadi, site of which belongs to 
proprietary body, is pre*empti- 
ble 383a 

S. 15 — Mahomedan female 

vendor holding lands in her own 
right— Her husband’s agnates 
are not necessarily her agnates 105 

S. 20 — Omission of prayer to 

issue notice is immaterial 50@a 

S. 20--A written notice need 

not be served on the vendor 6066 

■ S. ?0 — Oral sale and mutation 
in accordance with such sale — 

Time for pre-emption begins to 
run from the date of oral sale — 
Subsequent registered deed of 
sale does not give fresh start 
under Lim. Act, Art. 10 388(2) 

Punjab Redemption of Mort- 
gages Act (2 of 1913) 

S. 9 — Procedure as to making 

enquiry or dismissing petition 
is discretionary 461a 

S. 12 — Person failing to move 

Collector under S. 12 must sue 
within one year 4616 

S. 12 — Person asking for 

relief — Relief refused — He is 
person aggrieved 46lc 

Punjab Restriction’ of Habi- 
tual Offenders Act (5 of 
1918) 

Ss. 16 and 7 — Rules under 

S. 16 Magistrate cannot confine 
a person between specified hours 
but can only to specified area 124 

Punjab Tenancy Act (16 of 
1887) 

— Ss. 4 (5) and 50— “Tenant” 
in S. 50 means tenant who hay- 
ing been tenant, has been dis- 
possessed ^ * 35a 

S. 60 — Alienation of occu- 
pancy with landlord's consent is 
binding on his sons or grandsons 
apart from customary law 135 

S. 77 (j) and (p)— Suit for 


Punjab Tenancy Act 

recovering dues payable by Raj- 
puts of Pohlian Prohitau, to the 
Brahmans is not cognizable by 
civil Courts 259(f 

S. 77 (3) — Mortgagee leasing 

out mortgaged land to mortgagor 
for a term — Suit for possession 
by mortgagee after the expiry of 
the term is cognizable by civil 
Court 71& 

S. 77 (3). Proviso— “Matter” 

is used in contradistinction to 
“suit” — Whole suit is to be re- 
ferred to revenue Court and not 
only such “matter” F.B. ^62d 

S. 77 (3), Proviso — Jurisdic- 
tion — Where one of the claims 
in the suit can be determined 
only by the revenue Court the 
suit as a whole should be heard 
by a revenue Court 356 

* S. 77 (3) (d) and proviso and 

Ss. 45 and 43 — Suit under S. 45 
decided against tenant — Tenancy 
ceases — Person so ejected can 
sue in civil Court for possession 
on the ground of occupahfjy 
right but proviso to S. 77 (3) 
applies F.B. 452a 

R 

Railways Act (9 of 1890) 

* S. 77 — Goods consigned for 

carriage — Railway refusing to 
deliver even after demand — 

S. 77 does not apply — Meaning 
of “ loss ” explained 471 

S. 108 — Accused’s account 

books thrown out of window 
while train in motion — Accused 
has sufficient and reasonable 
cause to pull alarm signal 476(2) 

Receiver 

See Civil P. C., O. 40 

Record of Rights 

——Bona fide purchaser need not 
go behind revenue records if no 
circumstances creating suspi- 
cion of vendor’s title are pre- 
sent 666 

Registration Act (16 of 1908) 

■ S. 17 — Sale and mortgage 
previously executed — Subse- 
quent letter reciting that pre- 
vious deeds were without con- 
sideration and inoperative is 
not admissible without registra- 
tion 626 


% 


5 

I 
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Registration Act 

S. 17 — Agreement not to sell 

or mortgage a house built on 
site belonging to another — Site 
owner not to eject house-owner 
House worth more than Rs. 100 
— Agreement is compulsorily re- 
gistrable 497 

S. 17 — Compromise embodied 

in a decree of revenue Court 
does not require registration 1566 

S. 49 — Unregistered lease 

given effect to — Transaction can 
be set aside 489 

'S. 49 — The Registration Law 

can be ignored only when equi- 
ties are very clear 90 

* S.. 77 — Executant dying be- 

fore registration — Return of 
document for want of executant’s 
successor amounts to refusal 395 

Remand 

See Civil P. C., O. 41, 

Rr. 23 and 25 
Res judicata 
See Civil P. C., S. 11 

Restitution 

See Civil P. C., S. 144 

Review 

See Civil P. C., O. 47 

Revision 

—^See Civil P. C., S. 115 

Riwaj-i-am 

Entry in, though unsupported 

by instances, casts burden of 
rebutting it on party challeng- 
ing it ^ 677 

Entry as to custom is prima 

facie evidence unless rebutted 340a 

*■ Entry as to custom is prima 

facie evidence unless rebutted 2416 
-Riwaj-i-am of 1865 of Am- 
ritsar District is reliable and 
accurate 241c 

■ Entries in, are presumed to 

be correct 143a 

s 

Set-off 

See Civil P. C., 0. 8, R. 7 

Sikh Gurdwara Act (8 of 
1925) 

Order holding that a suit is 

triable under the Act, is revis: 
able 394a 

Sa. 3 and 32 — S. 32 does not 

come into operation unless the 
provisions of 8. 3 of that Act 
have been complied with . 3946 
Ss. 7, 9 and 10 — Government 

1927 Indexes (Lab.) — 6 


Sikh Gurdwara Act 

can refuse to publish under 
S. 7 380a 

S. 8 — Government can apply 3806 

'■S. 37 — Whether alienation by 
limited owner ii\ favour of 
Gurdwara is valid, is to bo de- 
cided by civil Courts 394c 

Specific Relief Act (1 of 
1877) 

S. 23 — Contract in wife’s 

favour — Husband can sue for 
specific performance 252a 

S. 42 — Gift by a limited heir 

— Some reversioners only re- 
cognizing it — Others may sue 
under S. 42 198a 

* S. 42 — Proviso — Proviso re- 

fers to plaintiff’s position at the 
date of suit 128 

S. 45 — Lahore High Court 

cannot issue mandamus to In- 
come-tax authorities 513 

S. 54 — Laches disentitles a 

person to the discretionary re- 
lief of an injunction 7l8d 

S. 55 — Special damage need 

not be shown where property is 
not partible 7186 

Stamp Act (2 of 1899) 

S. 36 — Objection that a docu- 
ment is inadmissible in evidence 
for want of sufficient stamp, 
cannot be taken on appeal for 
the first time ^ 371a 

States Protection against dis- 
affection Act (1922) 

* S. 3 — Truth of allegations 

may be proved in mitigation of 
the penalty _ 710a 

Step-in-aid of Excution 

See Limitation Act, Art. ’ 

182 

T 

Tort 

Trespass — Infringement of le- 
gal right — Actual damage need 
not be proved 534(2)a 

Conversion — Measure of dam- 
ages is value of goods on date of 
conversion 408c 

+— Tort — Defamation — Libel suit 

— Imputation rendering plaintiff 
liable to criminal prosecution 
Benefit of doubt as to truth of. - 
allegations must be given to 
plaintiff and not to defence , 20a 
— Defamation — Journalist pub- 
lishing defamatory statement is 
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Tort 

not specially privileged — On the 
contrary he has greater res" 
ponsibility 206 ■ 

= Defamation — Plea of justifica- 

tion — Defendant must prove 
truth — Two persons alleged to 
be beaten — Proof as to beating 
of one only is not enough 20c 

—In a libel suit no rule can be 
laid down for measuring damages 
— Each case depends upon its 
facts 20rf 

* Defamation — Statement defa- 

ming plaintiff even though 
published in the most con- 
temptible journal plaintiff is 
entitled to substantial damages 
if statement is not proved to be 
true 20c 

Transfer of Property Act (4 
of 1882) 

S. 6 — Property bequeathed to 

H and after her death her son to 
get it — Son gets property as 
vested remainder and can trans- 
mit it 166 

S. 8 — Rights and privileges 

concomitant to property sold go 
with it, specially whore there is 
no provision to the contrary 351a 

S. 41 — Auction-purchaser bona 

fide purchasing property acquires 
indefeasible right to such pro- 
perty 6856 

S. 41 — Bona fide vendee need 

not go behind revenue record if 
no circumstances creating suspi- 
cion of vendor’s title are pre- 
sent 6666 

S. 53 — Principles apply to 
Punjab 420rt 

S. 53 — Creditor must prove 

that alleged alienation is gratui- 
tous, that it was made when he 
was a creditor of alienor and 
that his claim has been delayed 
or defeated 4206 

* S. 53 — No debts in existence 

at the time of gift — Subsequent 
indebtedness — Gift must be pro" 
ved to have been with intent to 
defeat or delay creditors 420c 

S. 60— Mortgagee entitled to 

call in mortgage money at any 
time — Provision postponing re- 
demption is a clog 226 

S. 91 — Mortgagor must show 


Transfer of Property Act 

that the suit is within limita- 
tion 5746 

S. 103 — Mortgagee can sue a 

tenant of mortgaged property 
though not attorned 188 

S. 130 — Assignment — A pro- 
note endorsed as ‘*Pay to S 
or order as per copy of accounts 
attached herewith without re- 
course” — Assignment is of the 
instrument and not of debt 896 

Trees 

Standing trees are immovable 

property and so exempt from be- 
ing attached and sold in execu- 
tion of money decree against the 
deceased proprietor even though 
planted by him 146 

U 

Undue influence 

See Contract Act, S. 16 

Unlawful consideration 

See Contract Act S. 23 

Usurious Loans Act (10 of 
1918) 

S. 3 — Excessive interest and 

transaction to be substantially 
unfair must be proved — Court 
must consider prevailing rate of 
interest, security offered, nature 
of dealings, and period of ac- 
counts being outstanding 6216 

S. 3 — Unconscionable contract 
of loan — Court can re-open the 
contract and allow a fair amount 
with reasonable interest — Inte- 
rest at 12 per cent and in de- 
fault compound interest is not 
unconscionable 158 

S. 3, Prov. — Suit based on only 

one ti'ansaction — Explanation to 
proviso does not apply 621a 

W 

Will 

Construction — Will, natural 

and reasonable, should not be 
rigorously construed 6096 

Construction — Absolute estate 

conferred on legatee but legatee 
to take after some time after 
attaining majority — No interest 
conferred on anybody for the time 
between the majority of legatee 
and his getting the property — 
Legatee takes as soon as he at- 
tains majority 404 
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Will 

Bequest to two or more lega- 
tees They take as tenant-in- 
common 2786 

Execution of a legatee’s line 

— Testators’s heir cannot be de* 
privecl of the consequent rever- 
sion on the ground of his having 
been originally deprived 278c 

Construction — Property be- 

quenthed to H^and after her death 
her son to get it — Son gets as 
vested remainder and can trans- 
mit it 166 


Will 

■ Construction — Where lan- 

guage is plain, testator’s inten- 
tion is immaterial 12Ga 

Words 

“ Aurut Hadkhula ” means 

concubine 411a 

Workmans Bench of Con- 
tract Act (13 of 1859) 

S. 2 — Order for imprison- 
ment must be separate from that 
for repayment 62a 
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Abdullah v. Emperor 870 

Abdul Majid v. Emperor 735(2) 

Abdul Qadir v. Imam Din 840 

Adam Khaa v. Emperor 739 

Allah Jawai, Mt. v. Muhammad Baksh 790 

Amarsingh'Dhuni Mai v. 8at Dharam 
Paroharak Press 798 

Amir Hassan v. Qadar Bakhsh 822 

Anant Kam v. Abdul Haq 793(2) 

Anant Ram v. Din Mohammad 769 

Ashaq Ali v. Shaffi Ali 8T2(2) 

Ata Mohammad v. Harnam Singh 845 

Attar Singh-Sunder Singh y« Mool 
Chand 875(1) 

Badhawa Bam v* Akbar Ali 817 

Balbhadar Singh v. Shankar Das 825(2) 

Basant Singh ▼. Emperor 860(2) 

Behari Lai y. Muhammad Sher A Co. 897 

Beli Singh y. Emperor 858(1) 

Bhagwan Das-Kanhaya Lai v. Nand 
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Bit Singh v. Emperor 733(2) 

Bishan Singh y. Jiwan Singh 804 
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Bura Mai y. Tulsi Bam 890 

Buta y. Titlok Ohand 903 

Bute Shah y. Quranditta 810 

Gharat Singh y. Bukhdey Singh 848(1) 

Ohuni Lai y. Gandu Mai 791(1) 

Dalip Singh y. Emperor 874(1) 

Devi Ditta Mai y. Standard Bank of India 

797(1) 

Dewa Singh y. Narain Singh 694(1) 

Dhaniram y. Kaliram 805 

Dialoo Mai y Nandu Shah-Jai Lai 846 

Dilsukh Bai y. Laohhman Das 894(2) 

Dina Nath Sri Bam y. Bamji Das 795 

Dittu Mai y. llahi Bakhsh 828 

Dulla y. Lakbu 607 

Dullah y. Mt. Sardarani 777 

Duncan Stratton & Co. y. Goenka Cotton 
Spinning & Weaying Mills 847(1) 

Duni Chand y. Nizam-ud*din 885 

E. 1. By. Co. y. Mohammad Shah 654 

Emperor y. Fasih-ud'Dln 737 

y. Gunga 799(1) 

- y. Bahmat Khan 785(1) 

— ^ y. Seda 893 

Fajjoo y. Emperor 738(1) 

Fateh Muhammad y. Maya Das 763(1) 

Ganeshi Lai y. Sheo Slngh-Nihal Singh 905 
Ganga Bam v. Mohamed Hussain 900(2) 

Ganga Bam y. Bam Sukb 761 


Ganga Bam-Bishen Das y. Hari Ram- 
Ram Lai 909 

Ganpat Rai-Gopal Chand y. Dhanna 
Mal-Harbans Lai 856 

Ghansham Das v. Anant Singh 757 

Ghulam Muhammad y. Mehta Chandras 
Dat 771 

Ghulam Muhammad y. Rura 721(2) 

Ghulam Nabi y. Emperor 815(1) 

Gian Chand v. Hem Raj 776(2) 

Gui Hassan y. Resham Jan 821 

Gurdit Singh y.,Mt. Bbago 850(1) 

Gurranditta Ram-Ram Kishen y. Sukhu 
Bam 911 

Gursaran Das y. Dt. Board, Jullundur 884 


Hakam Beg y. Bahim Shah 912 

Hari Bam y. Sheo Karn 642(1) 

Harphul y. Emperor 728 

Hazura Singh y. Emperor 786 

Hira Singh y. Tara Singh 760(2) 

Hoshnak Singh y. Emperor 881 

Hukam Chand v. Jowala Singh 904(2) 

Ibrahim y. Emperor 772(2) 

Ichbar Singh v. Bur Singh 814 

Idan Lachhmi Narain v. Bahadur Chand 914 
Indar Singh v. Emperor 867 

Iqbal Khan v. Emperor 780(2) 

Jagan Nath y. Emperor 724 

Jagiri Mai v. Ramchand 780(1) 

Jalal y. Bahawali 783 

Jam Budha v. Dasu Ram 886(2) 

Jhanda y. Muhammad Ismail 808(2) 
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Kali Charan y. Jagan Nath 
Kalu y. Sadha Singh 
Kamar-ud-din y. Sham Das 
Kanshi Bam y. Ralla Ram 
Kapuri, Mt. y. Kanshi Ram 
Karah Khan y. Mast Ali Khan 
Eartar Singh v. Mt. Lachhmi 
Kharati Bam y. Dina Nath 
Khetu Bam v. Harphool 
Khiaru y. Dheru 
Kbuda Dad y. Emperor 
Kirpa Ram v. Notified Area Committee, 
Pindi Bhattian , 

Kirpa Bam-Kanshi Ram y. Devi Dial 
Mal-Dhan Raj 832 

Kirpa Ram-Lachhman Dass v. Sawan 
Mal-Gopi Ohand 826 

Kishan Dei v. Ram Chand 773(2) 

Kishen Patshad y. Pnnjab National Bank 

872(1) 

Klsbno, Mt. y. Mt. Partabo ®ISi?) 

Kundan Lai y. Lekh Raj 880(1^ 
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Kunj Behari Lai v. Mubarik Begam S33(2) 

Labh Singh v. Gurbakhsh Singh 865(2) 

Lichmi, Mt. v. Gopichand Arurchand 70i 
Lado Rani Gurtu v. Sibhag Rani 770 

Lai V. Emperor 831 

Lallu Mai v. Nanhe Mal*KalIan Mai 738 

Lai Singh v. Wadhawa 759 

Lila Ram v. Emperor 862(2) 

Linton, P. P. v. Emperor 744 

Lowrie, Miss v. Stephanatos 763(2) 

Madan Mohan Singh v. Daulat Ram 772(1) 
Mahomed Hassan v. H.aji 860(2) 

Mai Dhan v. Mansa Ram 835 

Malak Mohammad Khan v. Piet Ram 908 
Mangiram v. Emperor 830 

Mangta v. Emperor <J16 

Manigir v. Emperor 726 

Mathra v. Ram Singh 747 

Mian v. Mahtab Singh 873 

Mihyan Mai v. Piran Ditta 756 

Mohammhd Pazal Azim v. Mutsaddi Lai 915 
Muhammad Aslam v. Mehr Singh-Attar 
Singh 768 

Muhammad Bakhsh y. Ramzan 887 

Muhammad Ismail Khan v. Said*ud‘Din 
Khan 819 

Muhammad Jan v. Emperor 746 

Muhammad Khan v. Emperor 653 

^lultani Ram v. Emperor 836 

Nabi Bakhsh v. Nur-ud‘Din 879 

Nabi Bakhsh v. Udho Ram 895 

Nafis-ud'Din v. Secy, of State 858(2) 

Najabat Khan y. Maula Baksh 837 

Nand Ram v. Mt. Ralli 865(1) 

Natha v. Emperor 801 

Natha Singh v. Emperor 730 

Natha Singh y. Emperor 874(2) 

Nathu Lai y. Muni Lai 898 

Naurang Singh y. Emperor 900(1) 

Neki Ram y. Pirbhu Dayal 844 

Nizam Din y. Ali Mohammad 753 

Nizam Din y. Naranjan Das 641 

Nur Ali S hah y. Natha 745 

Palo y. Ba-wa 847(2) 

Paras Das y. Suraj Bhan 623 

Parbati, Mt. y. Wiru Mal-Hayeli Ram 883(1) 
Parma Nand v. Raj Deyi 852 

Partab Singh v. Gulab 784 

Pir Bakhsh y. Chanan Din 734 

Pokhar Das y. Mela Ram 773(1) 


Punjab, Sind Bank v. Kanshi Ram 760(1) 

Qutab Din v. Hazuri ^lal 90 

Raghbar Dial v. Ram Chandat 779 

Rahman v. Diliu 842(2) 

Raju V. Emperor 774 

Ram Bilas v. Sheo Nath 862(1) 

Ram Das v. tlardyal • 762 

Ramji Lai v. Bujan ^lal 782 

Ram Saran v. Ganga Deyi 888(2) 

Ram Singh v. Ganga Ram 755 

Ramzan v. Kamal 776(1) 

Rati Ram y. Emperor 727 

Rati Ram v, Har Kishan Mitru 878 

Rati Ram v. Tirkha 723 

Risal Singh v. !Manohar Lai 748 

Sakbawat Ali y. Hashmat Ali 798(1) 

Sardara y. Hayat Bibi 861 

Sardul Singh y. Emperor 797(2) 

Sat Bhirai Khurd y. Ahmad 785. 

Sewa Ram v. Massu 839 

Sham Singh y. Hardit Singh 871 

Shankar y. Arjan 907 

Shankar Lai Kundan Lai y, Nanhe Mai- 
Kalian Mai 736 

Sheo Narain y. Atma Ram 883(2) 

Sheo Ram v. Mem Raj 850(2) 

Shera y. Emperor 729. 

Shera y. Emperor 833(1) 

Shera v. Gahna 802 

Sher Alam y. Emperor 808(1) 

Sher Muhamm.ad y. Emperor 765 

Sher Singh v. Ishar Das 904(1) 

Sundar Singh v. Kbushi Ram 864 

Tahiru v. Jallu 825(1) 

Tarak Singh v. Emperor 731 

Teja Singh y. Emperor 792 

Thaka Singh y. Emperor 651(1) 

Thakar Singh y. Emperor 781 

Tobar Mal-Uttam Chand y. James Finlay 
& Co. 778 

Udham Singh y. Jowala Singh 896 

Ujagar Singh v. Emperor 740 

Ujaggar Singh v. Sohan Singh 775(2) 

Umar Din y. Umar Hayat 886(1) 

Usaf Ali Mamooji y. Alibhoy Mamooji 789 

Vipper & Co., S. V. y. Sewat Ram-Ram 
Parshad Mills 721(1) 

Zahur Ahmad y. Niadar Mai 775(1) 
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Account 

Suit for — Primarily it is the 

duty of defendant to produce ac- 
counts — If he fails plaintiff 
should prove his case 782 

Adverse Possession 

^ — Claim adverse to plaintiff put 
in a criminal case by defendant 
— Limitation runs from the time 
when defendant so sets up the 
claim 790& 

“Constructive possession — 
Trespasser in possession of a 
larger plot comprising plot in 
dispute — Assertion of title over 
the whole plot — Adverse posses- 
sion over the smaller plot in 
question can be claimed 753 

Arms Act 

S. 19 (f) — Forbidden weapon 

discovered by reason of infor* 
mation from accused — His con- 
viction is valid 900(1) 

S. 19 (f) — Cartridges found 
during an investigation in a 
theft case in house of accused — 
Accused not knowing who kept 
them— Offence under S. 19 (f) 
is not made out 726 

Civil Procedure Code (1908) 

Bs. 2, 47, Application to re- 
cord adjustment of a decree — 
Order of refusal is a decree 809a 

S. 11 — Parties not the same 

— Suit is not barred 900(2) 

■ ■ "“S. 11 — Dismissal of a former * 
objection to attachment under 
O. 21, B. 58 is a bar to fresh ob- 
jection 872(1) 

— S. 11 — Execution proceedings 
— Where an order releasing pro- 
perty from attachment is not 
appealed against, the order be- 
comes final and so fresh appli- 
cation for the attachment of the 
same property does not lie 8526 


Civil P. C. 

— '~'S. 11 — Two suits by husband 
and wife against each other tried 
together and disposed of by one 
judgment — Two decrees prepared 
— Appeal by husband against 
the decree in his own case — Un- 
appealed decree does not operate 
as res judicata 821 

S. 11 — Bar of res judicata — 

Previous decision must be final 
and necessary for the determina- 
tion of that suit 804 

S. 20 (c) — Suit to set aside a 

decree is mantainable in Court 
which executes such decree 778 

■S, 35 — Costs — Where the 
plaintiffs did not properly repre- 
sent their case before the Courts 
below, but were successful in ap- 
peal they would not get any 
costs of the litigation 7236 

S. 47 — Objection under 0. 21, 

R. 58 by one of the defendants — 
Decision of the executing Court 
is appealable 895 

S. 60 (c) — Judgment-debtor 

to claim exemption must prove 
that he is agriculturist in 
fact 810 

"-S. 100— "Whether other pro- 
ceedings were prosecuted dili- 
gently and in good faith is a 
question of fact 9096 

-S. 100 — Custom (Punjab) — 

Alienation — Question as to 
necessity is one of law ‘ 896a 

^S. 100 — Finding of fact cannot 

be interfered with 8456 

^S. 100 — Inference from facts 

is not question of fact 8116 

S. 115 — Although another re- 
medy is open, revision will be 
allowed in exceptional oases 911 

-S. 115 — Error of law — An 
error of law in the judgment of 
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Civil P. C 

a lower Court is not a ground for 
revision 862(l) 

S. 115— Court having juris- 
diction but deciding the ques- 
tion of amendment wrongly— No 

revision lies 847(1) 

■S. 115 — Misconstruing the law 


underlying trial Court’s judg- 
ment as also omission to decide 
a material question of law are 
good grounds for revision 808(2) 
S. 115 — Court arbitrarily re- 


ducing amount of interest — Ee- 
vision lies 798 

S. 115 — Suit dismissed for de- 


fault of counsel — Revision will 
not lie 791(1) 

— S. 145 — Surety undertaking to 
pay if principal judgment 


debtors failed — Decree should be 
first executed against the latter 
S. 151 — Inherent power of 


846 


Court to grant injunction should 
be used only when irreparable 
injury or inconvenience would 
result if it were not used 833(2) 
— O. 2, R. 2 — Burden of proving 
bar under R. 2 is on defendant 840 
0. 2, R. 2 — The rule does not 


bar a suit on different cause of 
action 

O. 6, R, 17 — Court having 


752 


jurisdiction but deciding the 
question of amendment wrongly 
— No revision lies 847(1) 

O. 6, R. 17 — Power of amend- 
ment—^uestion discussed 819a 

O. 6, R. 17 — Amendment see- 
king to substitute a totally diffe- 
rent case should not be allowed 
O. 6, R. 17 — Plaint as framed 


771 


praying for joint possession of 
disputed area — Plaintiff's case 
presented before lower Courts 
as one for exclusive possession — 
Relief prayed can be granted 723a 
O. 9, R. 3 — Dismissal of suit 


for default on the day of judg- 
ment is improper 888(l) 

O. 9, R. 13 — Application to 
set aside ex- parte decree dismis- 
sed for failure to pay process 
fee — Dismissal is appealable 883(2) 
O. 9, R. 13 — Order setting 


aside decree ex parte — No ap- 
peal lies 775(2)a 

0. 17, R. 1 — Adjournment of 


Civil P C. 

is sufficient cause is a question 
of fact — Second appeal does not 
lie ^79 

O. 21. R. 2 — Application to 

record adjustment of a decree — 
Order of refusal is a decree 809a 
0. 21, R. 58 — Adverse deci- 


sion against transferees of judg- 
ment-debtors on their objection 
— Appeal lies 905a 

O. 21. R. 58. and S. 47— Ob- 


jection under R. 58 by one of 
the defendants — Decision of 
executing Court is appealable 895 
O. 21, R. 63 — Dismissal of a 


former objection to attachment 
— It is a bar to fresh objection 

872(1) 

O. 22, R. 4 — Decree by lower 


appellate Court for possession 
in favour of all plaintiffs — No 
shares specified — During pen- 
dency of appeal by defendants 
some plaintiffs dying — No ap- 
plication for bringing legal re- 
presentatives on record — Appeal 
abates in toto 860(2) 

0. 22, Rr. 4 and 11 — Where 


interests of co-respondents are 
separable, death of one respon- 
dent will not cause an appeal to 
abate wholly but only as against 
the deceased 851(2) 

0. 22, Rr. 4 and 11 — Pro 


forma respondent dying — There 
is no abatement 779* 

— O. 22, R. 5 — Suit for posses- 
sion against transferor’s rever- 
sioners — Some reversioners 
dying during pendency of appeal 
— Failure to bring the legal 
representatives on record in 
time will not cause the whole 
appeal to abate 783^ 

22, R. 9 — Abatement — Order 


though amounting to a decree, 
can be set aside / 865(l) 

•O. 26, R. 11 — Decree based 


on incomplete report of the 
commissioner should be set 
aside 736- 

O. 30, R. 1 — One partner con- 


tracting for partnership — Pro- 
misee can sue all or any one of 
the partners 8195 

O. 32, Rr. 3, 4 — Treating a 


hearing is discretionary — What 


person as guardian ad litem is 
sufficient 


Supplement to Subject Index, 1927 Lahore 


49 


Civil P C 

O 41, R. 1 — Memo, of second 

appeal must be accompanied by 
copy of decree of lower ap- 
pellate Court 912 

0. 41, R. 1 — Preliminary 


order — Copy not filed in time 
Preliminary order not contested 9056 
0. 41, R. 1 — Appeal filed with 


deficit Court-fee — Deficit made 
good beyond time — Delay not 
excused 99^ 

O. 41, R- 1 — Memo, of appeal 


not accompanied by copies of 
judgments of lower Courts 
Such copies being on record of 
another appeal by opposite 
party is no good reason for dis- 
pensing with such copies 721(2) 
O. 41, R. 5 — Stay order 


Order staying execution is not 
appealable 852a 

— O. 41, R. 5 — Pinal mortgage- 
decree passed — Appeal from 
preliminary decree pending — 
Trial Court cannot suo motu 
stay execution 760(1) 

— O. 41, R. 6 (2)— Order under, 
is appealable 915 

■O. 41, R. 20 — Interested par- 


ties not joined in appeal ori" 
ginally Appellate Court can 
allow them to be joined later on 738 
O. 41, Rr. 23 and 25— Trial 


f — 

Court deciding some issues and 
dismissing suit — Remand, with- 
out deciding any of the issues, 
is wrong 886(1) 

O. 41, R. 25 — Remand by 


High Court to lower appellate 
Court for findings — Lower ap- 
pellate Court cannot further 
remand to the trial Court 
unless so directed 769 

O. 41, R. 30— Appellate judg 


ment silent as to certain points 
in the grounds — Presumption is 
that they were abandoned 768 

O. 42, R. 2— Copy of judg- 


ment of the first Court should 
accompany a memorandum of 
second appeal 747 

O. 47, R. 9 — Order dismissing 


as application for review is not 
appealable 8096 

Companies Act 

S. 28, and Sch. 1, Table A, S. 

20 — Transfer of share to take 
effect must be recognized 797(1)6 

1927 Indexes (Lab.) — 7 & 8 


Companies Act 

S. 80 — Director, invalidly ap- 
pointed, cann{)t bind sliare- 
holders 797(1)6 

Contract Act 

•S. 16 — Terms apparently 


harsh — Debtor must bring liis 
case within S. 16 to get roliof 7486 
”“S. 43 — One pirtuer contract- 
ing for the partnership — Pro- 
misee can sue all or any one of 
the partners 8196 

— S. 73 — Damages — Breach of 
contract to sell — Measure is 
the sum by which the contract 
price falls short of the price at 
which the purchasers might 
have obtained goous of like qua- 
lity at the time and place that 
they should havo been delivered 909a 
S. 74 — Compound interest 


The mere fact that compound 
interest is provided for in the 
document sued upon is no 
ground for cutting it down to 
simple interest 755a 

S. 74 — Earnest-money 


Party withdrawing before time 
for completion is not entitled 
to receive back 721(l) 

•S. 81 — Contract to sell ascer- 


tained goods in lieu of debt 
Buyer to count and stack the 
same — Property passes at once 

894(1) 

Contribution 

One co-heir cannot claim 

against another for expenses of 

litigation against third parties 

842(2} 

Cosharer , . 

Partition — Suit for partition 


814 


887 


of a portion only of joint pro 
perty is not maintainable 

Possession of one is possession 

of .all — Adverse possession 
Overt act is necessary 

Shamilat — “ Hasab Rasad 

khewat’* means in riverside vil- 
lages, “ according to area of 
khewat holding” 

Court-fees Act , 

— S. 7 (iv) (c)— Suit against a 
person claiming property under 
a will-Plaintiff alleging the will 
to be forged and praying for in- 
junction— S. 7 (iv) (o) applies 890(a) 

g 12— Wrong assessment of 

fees is no ground for appeal 775(2)(b) 


807 
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Criminal P. C, 

S. 139-A (2^— Public riglit of 

way claimed over a field — Owner 
denying it — Revenue records 
making no mention of such 
right — Case falls under S. 139-A 715 
S. 145— Magistrate going into 
question of ownership — How 
breach of peace was appro- 
hend^^d not shown — Order was 
set aside 822 

S. 145 — Requirements should 

be strictly followed — Formal 
order as to existence of dispute 
likely to cause breach of peace 
is absolutely necessary to give 
the Magistrate jurisdiction 805 

-Ss. 239 and 234 — Four per- 
sons convicted in a joint trial — 

One under S 381, I. P. C. — 
Second under S. 379, I. P. C. — 
Third under 411, I. P. C. — 
Fourth under S. 414, I. P. C. — 
Trial was held illegal 737 

3. 310 — Previous conviction 


should not be made known to 
assessors — Further charge of tlie 
same should be read after as- 
seJsors have recorded their opin- 
ion on the main charge 774 

— S. 341 — Accused deaf and 


dumb but understanding pro- 
ceedings — S. 341 does not apply 

799(1) 

^S. 342 — Evidence recorded 


after examination of the accused 
without further explanation 
from him cannot be taken into 
account 916 

— S. 353 — Accused prosecuted 
in two trials for two murders— 
Accused consenting defence evi- 
dence in one trial being treated 
evidence in second — Procedure 
is illegal 781 

S. 423 (l) (b) — Scope — It is 
doubtful whether an appellate 
Court can, under S. 423 (l) (b). 
pass an order which would make 
the position of the appellants 
worse 733(2) 

S. 436 — Order of discharjje — 


w 

Further enquiry should not be 
directed unless the order is 
perverse 815(1) 

— Ss. 436 and 439 — Order of 


Criminal P. C. 

only if it is perverse or foolish 

775(1) 

S. 439 — High Court will not 

interfere with an interlocutory 
order framing a charge, but it 
has power to examine proceed- 
ings when charge is framed and 
if necessary set it aside 731 

S. 512 — Conviction of accused 

in his absence is illegal 870 

S. 522 — Where dispossession 

is not due to criminal force, 
order of restoration under S. 522 
is illegal 833(l) 

S. 522 — Order restoring pos- 
session cannot be made where 
trespass is made in absence of 
complainant 830(a) 

S. 522 — No finding that force 

was used by accused — Order 
under S. 522 is bad 792 

S. 562 — Offence under S. 409, 


I. P. C. — S. 562 does not apply 

735(1) 

Criminal Trial 

Conviction should not be based 

on evidence of witnesses who 
are accused’s enemies 874(1) 

Rape — When the offence is 


not proved to have been com- 
mitted accused cannot be con- 
victed 867 

— Grounds for conviction — -Sus- 
picion is no ground 862(2) 


discharge should be set aside 
and further inquiry directed 


— ^riminal trial — The only re- 
liable witness contradicting him- 
self in material particular — Con- 
viction is bad 797 ( 2 ) 

-Pending civil suit by com- 
plainant against accused likely 
to throw light on criminal case 

Criminal proceedings were 

stayed 744 

•— ;“SessioDS Court is not justified 
in evolving a new cAse 723 

Custom (Punjab) 

Alienation by daughter-in-law 
for her father-in-law’s debt is 
for necessity S965 

Ancestral land — Land held by 

brothers must be presumed to 
be ancestral 847(2) 

;Marriage — Woman living 

with a mam for four years and 
then turned out — Man marrying 
another woman — Former not 
attempting to assert her con- 
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Custom (Punjab) 

jugal rights — Presumption of 
marriase cauuot be drawn SLl(<i) 


Sale of ancestral land was 

held to be for valid neces- 
sity 760(2) 

Succession — Sayyeds of Khav 

kbaunda (Rohtak District) are 
governed by custom — Daughter 
of deceased brother excludes 
sons of sister 793(l) 

Damages 

Suit for — Plaintiff taking on 

lease a shop from defendant for 
his business as commission 
agent — Defendant refusing to 
give possession — Measure of 
damages B44 

Evidence Act 

S. 18 — Admission by pleader 

in lower Court cannot be set 
aside by engaging another 
pleader in appeal 74:8^^ 

S. 21 — Executant of a bond 


or his representative is bound 
by admission made therein as 
to the receipt of consideration 
— Burden of proving want of 
consideration is on him 

•S. 24 — Retracted confession 


800 


Conviction based on a retracted 
confession which was voluntary 
and was sufficiently corroborated 
is legal 780(2) 

— S. 27 — Forbidden weapon dis- 
covered by reason of information 
from accused — His conviction 
under Act, S. 19 (f), is valid 900(l) 

S. 27 — Pact discovered from 


information of several accused — 

Fact will be deemed to have 
been discovered from inforipa- 
tion of the first 739 

■3, 30 — Retracted confession — 
Co-accused cannot be and the 
maker should not be convicted 765a 
•S. 34 — Account books pro- 


duced — Evidence of payment of 
specific sums paid not given — 
Evidence is not enough to 
charge defendant with liability 
S. 65 — S. 57, Registration 


903 


Act, explained — Certified copies 
of registered document are ad- 
missible only when case for re- 
ception of secondary evidence is 
made out under Evidence Act, 

S. 65 817a 


Evidence Act 

S. 101— Pro-note -Suit on — 

Different stories sot up by plaiiy 
tiff— Burden of proving consi- ^^ 
deration shifts on liim HGla 

■S. 102 — Burden of ]>roving bar 


under Civil P. C.. O. 2. R 2 is 
on defendant 

S. 103 — Balance due on hahi 


840 


account struck and executed hy 
defendant — Plea of want of con- 
sideration — Onus lies on defen- 
dant to prove it 

S. 105 — Onus lies on the per 


823 


son bringing the plea of self-de- 
fence 786a 

■S. no— Plaintiff in possession 


as owner — Onus in on defendant 
to prove contrary 841 

S. 114 — Conviction should 

not be based on evidence of 
witnesses who are enemies of 
the accused 87l(l) 

Execution 

Decree binding — Powers of 

Court — Court cannot go behind 
decree 894(2) 

Objection that decree is preli- 
minary and not final is not open 
when it is not taken in previous 
execution proceedings 780(l) 

Guardians and Wards Act 

^Ss. 7 and 39 — Testamentary 

guardian neglecting performance 
of his duties and allowing 
minor's property to deteriorate 
— Court is competent to remove 
him under S. 39 and appoint 
aaother 876(2) 

c 7 — Previous family ar- 


rangement satisfactory to pio 
tect minor's interest Guardian 
need not be appointed 

Hindu Law 

•Debts — Ancestral property is 


789 


liable for debts if not immoral 

772(1) 

Debts — Antecedent debt The 
family property is liable when 
the father has contracted the 
debt for the satisfaction of an ^ 

antecedent debt ; , 

—Joint family — Debts — Son s 

liability discussed ol^ 

Joint family living in com- 
mensality and possessing pro- 
perty — Property is joint 82512; 
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Hindu Law 

Joint family 


tion exists as to joint family 
possessing any property — Pre- 
sumption is that all property 
possessed by family is joint if it 
lives in commensality 793(2) 

Revers'oner — Dismissal of a 

suit by — Other reversioners are 
bound unless mala ddes are 
proved 835 

Widow — Right of mainten- 
ance or residence is not a charge 
on property — Lawful debts 
supersede the right 883{l) 

Interest 

Mother of original debtor sued 
She denying claim and alleg- 
ing want of notice to her — De- 
cree for interest equal to original 
sum is nob illegal or inequitable 764 

Jurisdiction 

Civil or Revenue— Plaintiff 

claiming partition of shamilat 
land according to kbewat — De- 
fendant claiming it to be accord- 
ing to khudis— Civil Court has 

jurisdiction to try the suit 762 

Land Acquisition Act 

S. 54 Reference under S. 18 
rejected as time- barred — No ap- 
peallies 858(2)a 

Landlord and Tenant 

If a tenant pays no rent, it 
does not follow therefrom that 
he is in adverse possession 759 

Limitation Act 

S. 5— Discretion — Discretion 

exercised by the lower appellate 
Court will not be interfered with 
by the High Court 908 

'^‘“Preliminary order — 
Copy not filed in time— Preli- 
minary order not contested— 
De^ay was condoned 9056 

— — S. 5— Appeal filed with-deficit 
Conrt-fee-Defioit made good 
beyond time— Delay not excused 884 
S. 10 — AppheabUity— Trusts 

by implication are excluded from 
its operation 77 *lf 9 l 

S. 12 — Application under 
Land Acquisition Act, S. 18— 

S. 12 does not apply 858(2)6 

S- 1^ — Whether other proceed* 
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Limitation Act 
No presump- — 


ings were prosecuted diligently 
and in good faith is a question 
of fact 


— S. 14— Proceedings by defen- 
dant — Plaintiff cannot avail of 
the time occupied by them 
S. 14 — Scope Under the 


785 


734 


832 


759 


— - . ^ S. V W 

Indian law and procedure an 
original decree is not suspended 
by presentation of an appeal, 
nor is its operation interrupted, 
where the dtcree in ‘appeal is 
one of dismis-al 

— S. 19 — Letter asking copy of 
account showing amount due is 
acknowledgment 

S 28 — Non-payment of rent 
— If a tenant pays no rent, it 
does not follow therefrom that 
be is in adverse possession 

Art. 10 Property in the ten- 
ant 3 po session — Limitation 
for the suit 'for pre-emption 
runs from the date of registra- 
tion 

Art. 83 — Commission afent 
suing his principal for loss in- 
curred on resale of goods— Art. 

83 applies 825 

Art. 85 — If account is deli- 
berately closed, merely adding 
at the end of new dealings old 
balance will nob make it an 
open account 848(2) 

Art. 142 Onus of proving 
adverse possession is on person 
asserting yyy 

Art. 144 Adverse possession 


784 


Adverse possession by one 
coshaier is possession by all — 

Overt act by the cosharer in 
possession is necessary before 
claiming sole poss ssion 886 ( 2 ) 

Sch. 1 , Art. 144— Suit by 


a 


Mahdmedan heir for his share 
against person in adverse pos- 
session thereof— Art. 144 ap- 
phes 79 ^^ 

Art. 148— Art. 148 applies to 

lekha-mukhi mortgages 828a 

Art. 152 Judgment not pro- 
nounced according to law, but 
written and intimated to plain- 
tiff s counsel Limitation runs 
not from date of ji dgment but 
from date of receipt of intima- 
tion by party’s pleader 

Art. 164 Application to set 
aside ex'parte decree dismissed 
for default Application made 
to set aside the dismissal of 


839 
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Limitation Act 

first application — Such second 
application ciunot be treated as 
an original ^pplioition to set 
aside the ex* parte deciee 904(2) 

Mahomedan Law 

Bequest to heir is void unless 

other heirs consent after dbnor's 

death 776(l) 

—Sale by mother of her minor 
son’s property is void ah 
initio 773(l)a 

Minor 

Alienation by self-constituted 

guardian — Minor must restore 
benefit when avoiding aliena- 
tion 

Mortgage 


722 


Construction 


Mortgagor 


undaitaking to pay for mur- 
rammat shikast-rekht” is liable 
to pay also ‘cost of reconstruc* 
tion if necessary 815(2) 

““Interest is charge unless 
otherwise stipulated 850(2) 

Interest due is a charge on 
the property and payable on re- 
demption 8176 

— Mortgage or adhlapi tenure — 
Lekbamukhi mortgage — Land 
tenure — The transaction was 
held to be a lekhamukhi mort- 
gage and not an adhlapi tenure 


828a 


Negotiable Instruments Act, 

118 — Consideration — An 
endorsement on a promissory 


note U to be presumed to be for 
valuable consideration 8646 

Penal Code 

Ss. 34 and 326 — Party of men 


. ^ — - 

acting with one purpose inflict- 
iog on the complainants severe 
injuries — All are guilty in the 
absence of proof as to their ac- 
tion being legitimate 831 

Ss. 34 and 302 — Each of the 


persons having common inten- 
tion to rob, and if necessary to 
kill, is guilty of the offence 
committed 7656 

■3. 80 — Hunting'party — Shoot- 
ing one of the party instead of 
the game accidentally was held 
to be due to accident 880(2) 

•3. 97 — Owners while carrying 
away their tree, attacked by a 
party armed with dangs — 


Penal Code 

Former have a right *of private 
defence 7406 

S. 97 — Matter not urgent and 


sufficient time available to have 
recourse to au^hoiiiies — No 
right of private defence of pro- 
perty arises 740a 

•S. 99 — Beating public servant 


executing warrant of attach- 
meat — Accused is not protected 
under S. 99 though warrant is 
illegal 851(L) 

Ss. 147 and 324 — Inflicting 


separate sentences for the of- 
fences of rioting and hurt are 
not justified — When thecausing 
of hurt by some members of the 
assembly conv<-rts it into up- 
lawful one, separate sentences 
for rioting and causing hurt 
are not justifiable 7866 

— S. 193 — False evidence — 


Conviction is illegal in the ab- 
seoce of conclusive proof of the 
charge 874(2) 

— S. 300 — Deceased nob armed 


and unable to defend when at- 
tacked — Offence is murder and 
does nob come within Excep. 4 808(1) 
— 3. 300 — Motive is irrelevant 
in murder 7296 

3. 300 — Parson annoyed by 


his wife over domestic matter 
causing her death — Offence is 
murder 729a 

S. 304-A — Hunting party— 


Shooting one of the party in- 
stead of the game accidentally 

was held to be due bo accident 

880(2) 

— S. 307 — Shot nob aimed at 
anyone in particular — Doubt 
whether accused fired it — Bene- 
fit should be given to the ac- 
cused 853 

— S. 304 — Sentence — Where the 
deceased was the aggressor and 
had gone to the land of the ac- 
cused to molest him a sentence 
of five years was held sufficient 

733(1) 

S. 304— Accused flinging a 
heavy balla towards deceased 
while the latter was removing 
wrongfully the rafters of ac- 
cused's roof —Death caused by 
fraobure of skull— Offence under 
8. 304 (2) is committed 730 


54 
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Penal Code 

Ss. 323 


and 99 — Beating 


public servant executing warrant 
is illegal — Accused is not pro* 
teced under S. 99 851(1) 

S. 325 — Culpable homicide 


881 


801 


not amounting to murder 
More than one person aggres- 
sing — Common object to inflict 
grievous hurt must be presumed 
bs. 325 and 308 — Accused 
severely beating a person sus- 
pectiug him to be a thief— ISo 
intention to kill — Conviction 
under S. 325 is proper 

Breaking open of a lock is 
not use of criminal force 8306 

““S. 366“A — Where the accused 
is not shown to have knowledge 
or intention that the girl might 
be or was likely to be forced to 
illicit intercourse, the offence 
under S. 366-A is not com- 
mitted 727 

S. 379 — Cattle stealing — 
Punishment — Where cattle 
stealing is very rife in a parti- 
cular locality, a severe sentence 
should be passed 893 

S. 376 — Rape — When the 
offence is not proved to have 
been committed, accused cannot 
be convicted 867 

S. 376 — Co"habiting with a 
woman with her consent does 
not amount to rape 858(1) 

’Ss. 576 and 377 — No evidence 
except statement of girl ra- 
vished — Enmity between parties 
proved Delay in making re- 
port— Guilt was held to be not 
established 333 

S. 376 — Rape on unchaste girl 
Sentence of seven years’ rigor- 
ous imprisonment is too severe 

772(2) 

S. 376 Partial penetration 


is sufficient to constitute offence 

o. 397 Only offender using 
deadly weapon is liable— Others 

'^ 91 ( 2 ) 

— b. 409— Offence under S. 409, 

I-^ P* 0. does not come 
within the purview of S. 552, 
Criminal P. G. 735(1) 

•S. 417— Cheating negatived 825(1) 
— S. 420 — Middleman introduc- 
ing cheat to complainant for 


Penal Code 

purchases of ornaments — His 
dishonestly and fraudulently 
acting in the transaction must 
be established 

S. 468 — Letter jwritten by 

accused knowing thit it will be 
used for defrauding some per- 
son — Conviction under S. 468 is 
right 
Practice 

•Evidence — No objection to 


746 


724 


admissibility of a document 
raised — Both parties relying on 
it — Decision can be based on it 

888(2)6 

Finding not based on plead- 
ings and inconsistent with 
them — Retrial was ordered 802 

New plea cannot be taken in 

appeal for the first time 795 

— Parties must procure attend- 
ance of witnesses— If they fail, 
Court is not bound to do it for 
them 845a 

Pre-emption 

Waiver and collusion — Proof 
necessary — Mere desire to defeat 
or annoy a rival pre-emptor is 
not sufficient 872(2) 

■ Vendee, a cosharer by virtue 
of a prior sale, not pre-empted 
till the date of second sale — 
Although first sale is pre- 
empted at the time for pre- 
empting second sale, vendee 
can successfully resist the suit 756 
Provincial Insolvency Act 

■S. 27 ( 2 ) Court can enlai'ge 


time for application for dis- 
charge even after expiry of origi- 
nal time fixed 763(1) 

— S. 37 Order passed under 
S. 37 is appealable 914 (r 

S. 37 Debtor failing to 
apply for discharge within 
specified time — Court must 
annul adjudication order — 
Order should also be passed 
vesting debtor’s property in a 
receiver 914 : 0 ^ 

S. 47 Mortgagee without 
possession is a secured ‘’^creditor 

Ss. 75 (2) and (3) — No appeal 
lies under sub-S. ( 2 ) if leave is 
not applied for under sub-S. (3) 

9146 
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897 


873 


Punjab Alienation of Land 
Act ^ 

S. 21 — Geauine dispute bet- 
ween the parties — S. 21*A does 
not apply 

Punjab Courts Act (6 of 1918) 

S. 41 (3)— Findings on custom 
as to power of mother guardian 
to alienate son’s property cannot 
be challenged without certihcate 

S. 44 — Senior Sub-Judge’s 

jurisdiction to entertain appeal 
in unclassed suit'is limited to 
Ks. 100 — His power to pass 
decree in such suits is unlimited 856 

Punjab Land Revenue Act 
(17 of 1887) 

S. 44 — Revenue records 

only raise a presumption — They 
are not conclusive 850(1) 

Punjab Municipal Act (1912) 

Ss. 184 and 193— Right to 

drain includes right to clean 
and supervise it 891a- 

S. 193 — Sanction — Where 


once the Municipal Committee 
has given sanction to roof a 
drain, it cannot revoke it 8916 

Punjab Pre-emption Act 

S. 7 — Village or town — Test 

indicated 799(2) 

S. 22— Minority is no ground 

for extension of time 776(2) 

•S. 25 — Question of market 


value should not be taken up if 
price, though fancy, is paid 

Punjab Tenancy Act 

S. 60 — Declaration by land- 


878 


871 


lord obtained under S. 60 that 
transfer by tenant is void — 
Transfer is void as between 
vendor tenant and vendee also 
— S. 77 (3) (d) — Suit by tenants 
for establishing their occupancy 
right is cognizable by revenue 
Court 848(l) 

S. 77 (3) (d) and S. 100— Suit 


— ” 

to establish occupancy right is 
triable only by revenue Court — 

Civil Court wrongly exercising 
jurisdiction over it — High Court 
is competent to set aside decree 
of civil Court or to order it to 
be registered in a revenue Court 761 
Railways Act 

^S. 72 — Risk-note B — Goods 

rotten and destroyed by rail- 


is caused to the 


Railways Act 

way — " Ijoss 
owner 

Registration Act 

S. 17 — Compromiso decree — 


854 


Compromiso atfecting imniov 
able property embodied in the 
dccree-requires no registration 905e 
S. 17 — Security bond liypo 


W W ^ ^ J — — ^ t 

tbecating immovable property 
upwards of Rs. 100 is com]»uh 
sorily registrable 763(2) 

S. 17, sub-S. (2) (vi)— Suit 


dismissed in accordance with 
compromise — Compromise not 
recorded in decree under O. 23, 
R. 3 — Subsequent suit based on 
same compromise — It is inad- 
missible in evidence if it deals 
with property over Rs. 100 
Ss. 49 and 17 — Document 


86 


907 


requiring registration but not 
registered is nob admissible 

S. 49 — Unregistered partition- 

deed, though inadmissible to 
prove its terms, is still admis- 
sible to prove nature of posses- 
sion of property comprised in 
the deed 842(1) 

S. 57 — Section explained 817a. 

S. 60 — fDocumenb registered 

— Presumption as to execu- 
tion and receipt of considera- 
tion arises 748a 

Religious Endowment 

■ -Property acquired by sadhu 
passing to chela^'It is leli 
gious property in chela’s hands 757 

Soldiers (Litigation) Act 
(1918) 

Ss. 11 and 12 — Only that 

period for which a soldier 
served under war conditions is 
to be excluded in computing the 
period of limitation 

specific Relief Act 

•S 15 — Agreement to sell pro- 

. • . • ^ 1 


837 


^ — o— — - 

perby — Vendor nob entitled to 
sell whole of the property 
Vendee can claim specific ler- 
formance in respect of 
legally saleable by vendor 773u;o 

S. 21 (g) — Agreement con- 


templating performance of acts 
and those contemplating forbear- 
ance from performance — In 
junction in latter class of cases 
can be given 
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Specific Relief Act 

S. 42 — Suit for mere declara' 
tiori does not lie whea coq" 
sequeatial relief wae claimable 
bub Qob claimed 788 

^S. 54 — Parson having posses- 
sion is enbifcled to an injunction 
restraining a person, having no 
'title, from interfering 885 

Ss. 56 and 57 — Agreement 
contemplating performance of 
acts and those contemplating 
forbearance from perform- 
ance Injunction in latter class 
of cas04can be given 898 

Stamp Act 

S. 36 — Improperly stamped 
document admitted by trial 
Court — No objection bo its 
admissibility can be raised in 
revision 876(1) 

Succession Act (1925) 

S. 2 (e) — Executor by im- 
plication — Position decided 770 


Suits Valuation Act 

S. 8 — Value for jurisdiction 

may not be the same as for 
Court-fees 8906 

S. 11 — Objection to valuation 
not taken in lower Courts — 
Party is not entitled to object in 
second appeal 860(l) 

Transfer of Property Act 

S. 50 — Lessor not taking 

steps to secure lessee in posses- 
sion and asking him to attorn 
to third person — .Tenancy 
should bo deemed to be deter- 
mined and lessor's remedy for 
rent does nob lie against lessee 


S. 58 (c)— Condition that if 




mortgage money is not paid in 
two years mortgagee would take 
property absolutely is nob 

7480 

Will 

Construction 888(2)a 
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119 » P 2251229 » B 19518596 n 

124 M C B22I247 n A 469 1 868a 1926 

129 >» B 1561249 •> pC 5213636 1927 

130 %i C 3931252 » N 200 1.867 » 

132 *> M 669 1 254 i> j, 1861368 *' 

13.3 »> C SI2I2.55 t , JV 196|37l >1 

185 »» B 19ll257rt »• J 1S0|.873 »» 

136 >» O 12912676 »• L 4241375 » 

139 ». L 421 1 2.08 1928 O 321377 « 

140 » B 1491259 i927 L 7891379 m 

142 *> L 403 1 261 »» O 1641382 »» 


3?9 38j 19^1 B 664 468 192? B ?39 

O 177 386 1928 M 33 491 ». L 737 

S 168 .388 1927 B 230 492 » O 196' 

0 145 390 M M 650 493 » L 724 

N 193 393 M B 240 495 ». M 612 

P 131 396 M iVf 522 496 »» R 120- 

iY 20 398 «* B 237 497 »> A 434 

L 771 399 »* M 538 498 »» M 662 

N 102 403 »• B 264 499 » A 730 

O 103 409 M A 211 500 m P 221 

N 127 411 *t B 247 501' n A 717 

O 202 414 .1 PC 90 603 m 0 188- 

A 2-54 416 I M B 228 505 .» A 4o7 

jY 198 419 I •» n 12('. 506 » P 224 

p 61 420 M M 614 507 *» A 459 

R 835 426 M PC 101 511 >1 P 207 

N 197 427 *» O 614 513 »i A 538 

R 131 428 » R 123 514 ». M 660 

L 6 430 »» B 259 616 » A 652 

A 437 431 .. R 127 5 18 >1 A 540 

L 81 432 » B 221 020 1 » L 808 

L 137 434 M R 130 522 I .♦ O 625 

R 333 436 .. M 536 524 1928 .4 38 

L 660 438 M S 160 525 1927 AflOSl 

R 330 439 ». 061 526 » A 779 

B 251 442 .. PC 108 o27 *1 C 340' 

C 611 444 M L 791 529 » 458 

B 234 445 .. P 186 530 .» C 425- 

B 663 446 » A 432 536 » A 751 

C 494 448 >1 P 232 537 » C 29a 

B 270 449 » S 17u 538 » A 735 

B 257 460 *. N 234 539 t* C 352 

3/1116 451 .» L 432 541 .. L 281 

C 493 453 1928 S 73 542 I »» C 918 

B 244 456 1927 R 336 544 .» L 832 

M 579 457 a »> S 261 545 » PC 131 

C 415 4576 .. N 240 549 » L 828 

B 656 458 » S 161 651 » A 522 

PC 116 163 M S 166 562 >• B 223 

R 119 465 .. R 113 554 » A W 

PC 102 469 M .4 476 555 •» B 2l7 

R 125 471 « S 173 559 ». P l78 

PC li7 474 M A 480 563 »» O 534 

J 198 475 M P 191 564 « P 

PC 123 477 •» R 121 665 » C 297 

R 118 478 *♦ C 372 566 •* O 556- 

PC 113 <79 •* P 429 568a «» 3fll4^ 

R 116 481 .» C 949 5686 m B 79^ 

PC 121 482 M O 175 569 « O 549 

M 666 483 •» L 832 570 » L 7?®’ 

PC 111 484a H O 174 571 »» M 

3f 563 4846 »* M 544 573 »» C 37^ 

P 414 485 » O 609 580 *» A 49i 
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561 
682 
588 
589a 
5896 
590 
591a 
5916 

592 

593 

594 

595 

596 

597 
599 
6C0 
602 
G03 
604 
606al 
6066 
607 
606 

609 

610 
613a 
6136 

615 

616 
617 
616 
619 
621 
622 

624 

625 

626 
628 
629 
630a 
6306 


5a 

66 

6 

8 

9 

10 
11 
12 
14 
17a 
176 
22a 
226 

24 

25 

26 
27 
26a 
286 

30 

31 

32 

33 


tt 

tl 

M 

M 

tl 

»f 

>t 

*t 

ft 

tt 

tl 

tl 

It 

tl 

II 

11 

tl 

tl 

II 

tl 

tl 

tl 

II 

tl 

tl 

tl 

tt 

II 

tl 

tt 

tl 

tl 

tt 

•I 

tl 

tl 

tl 

II 

tl 

U 


C 311 
B 272 
L 415 
R 173 
L 856 
R 335 
JV 648 
A 551 
L 391 
B 666 
C 296 
B 861 
L 191 
C 409 
N 222 
C 303 
B 366 
A 834 
B 363 


C 

L 


936 

435 


C 343 


L 

C 


268 
389 
M 657 
L 398 
M 714 
L 376 
P 170 
L 372 
R 148 
Af 649 
A 564 
C 411 
L 354 
R 157 
A 532 
R 154 
L 760 
B 142 
A 544 


632al 

6326 

634 

635 

637 

638 : 

640 

641 

642 

643 

644 

645 

646 

647 
643 

650 

651 

652 

653 

654 

655 
657 
659 
660a 
6606 
661 
663 

665 

666 

667 

668 

669 

670 
671a 
6716! 
073 

674 
676 
678 
683 


M 

M 

II 

II 

tt 

It 

II 

II 

II 

II 

II 

M 

M 

!| 

It 

II 

It 

II 

II 

M 

II 


1926 

1927 


II 

II 

M 

II 

II 

II 

It 

II 

II 

II 

II 

II 

It 

II 

II 


1. R. I 

R I5y 
O 173 
R 143 
L 329 
R 156 
.1 580 
P 220 
R 159 
L 417 
A 451 
L 287 
P 402 
Af 598 
N 237 
A/1131 
N 235 
Af 487 
L 825 
A/1102 
N 283 
A/ 505 
C 307 
J 198 
C 931 
R 149 
C 398 
L 730 
N 209 
R 122 
Af 6U2 
A 478 
N 221 
A 291* 
N 260 
A 375 
A 413 

P 256 

A 439 
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1928 


A 

O 


387 

209 


I.C.) 

686 

687 

688 
690 
691a 
6916 

693 

694 

695 

697 

698 

700 

701 

702 

703 

704 
707 
710 
712 

714 

715 

717 

718 
723 
725 
728 
730 

733 

734 
736 
736 
742 
744 
747 
750a 
7606 

751 

752 

753 
755 


A. 

1927 

tl 

tt 

•I 

II 

tl 

»l 
• 1 
II 

II 

tl 

tl 

II 

ffl 

II 

tl 

tl 

II 

tl 

It 

tf 

II 

tl 

II 

It 

II 

tl 

II 

tl 

II 

II 

tt 

tt 

tl 

ft 

tl 

tf 
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A 
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O 

R 

A 

N 
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A 

K 
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L 

R 

S 

P 

S 

P 

O 

s 

R 

P 

N 

L 

M 

O 

N 

O 


721 

496 

888 

176 

158 

435 

208 

261 

524 

585 
514 
385 
239 
414 
128 
120 
243 
116 
201 
209 
118 
179 
183 
219 
408 
703 
582 
373 

586 


PC 146 
C 608 


L 

A 

L 

A 

P 

L 


3S5 

518 

276 

719 

182 

282 


»» A/ 705 


tl 


II 


P 

C 


240 

592 


I I.C.) A. 

756 i;.j7 

758 
760 
760 
762 

765 

766 

769 

770 

771 

773 

774 

775 

776 

777 
779 
786 

791 

792 
794 
706 
797 
800 
802 

803 

804 
806 
807 
810 
612 
813 
81Ga 
8166 
818 
820 
821 

822 
826 
828 
830a 


II 


* t 


tf 


• « 


It 


tl 


II 


It 


II 


II 


II 


II 


tl 


II 


II 


tl 


II 


II 


If 


II 


II 


It 


II 


tl 


tl 


tl 


II 


II 


» 


It 


II 


tl 


tl 


II 


II 


II 


It 


II 


II 


I. R 
A 
(’ 
.1 
(’ 
L 
A 
B 
O 
N 
O 
A 
N 
A 
L 
A 
PC 
L 
R 
C 
R 

R 

C 

S 

O 

A 

M 

L 

N 

O 

Af 

O 

A 

L 

O 

A 

N 

O 

M 

0 


J42 

.'ilN 

57'.' 

.J Js, 

•194 

282 

566 

246 

544 

763 

359 

488 

423 

758 

139 

465 

139 

57G 

137 

268 

145 

603 

193 

538 

546 

502 

400 

236 

234 

609 

236 

772 

261 

608 

490 

226 

531 

708 

223 
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Tc7 

S305 

''.32 

833 

'35 

838 

,s3S 

S39 

H4U 

8415 

843 

844a' 

8446' 

847 

848 

849 

850 
852 
854 

867 ' 

868 i 
870 ! 
873 , 
877 ! 
880 
881 
886 

890 

891 

892 

893 

894 

895 
897 
901 
903 

907 

908 
910al 
9106 

911 


A. 

1927 


«l 
1 1 
»| 
It 
1 1 

»| 
1 1 
t 9 
II 
II 
M 
tl 
II 
II 
tl 
II 
It 
II 
II 
II 
II 
M 
II 
II 
l> 
II 
II 
tl 
H 
It 
II 
If 
II 
II 
ft 

II 

II 

M 

II 


i R. 

P 60 
O 225 
.U108G 
0 610 
A/ (;99 
P 470 
A- 214 
O 221 
.S’ 205 
i) 220- 
A 4H(> 
A 197 
O (;iG 
A 194 
O 219- 
L 441 
L 340- 
C 332- 
O 226. 
A 465 
0 186 
VC 128 
A 482. 
O 21L 
P 257 
.4 394 
N 225 
M 695 
L 369* 
M 611 
A 825 
N 210 
PC 62. 
C 418 
PC 66 
O 180' 
P 252 
0 215 
P 410' 
0 612 



1927 


A 589 
AfH64 
O 294 
A 746 
L 476 
JV 252 
A 587 
L 416 
U 239 
L 494 
L 506 
AfllOS 
O 531 
PC 76 
B 804 
O 212 
N 251 
L 915 
0 206 
N 898 
A/1190 
A 803 
N 394 
L 640 
N 883 
n B -412 


It 

tl 

tf 

II 

tl 

It 

tl 

tl 

tl 

tl 

tf 

It 

It 

ff 

If 

tt 

If 

ff 

tt 

ft 

It 

It 

II 

II 


34 

37 

36 

39 

41 

42 

43 
46 

48 

49 
62 

64 

65 

66 
72 
74 
77 
92 
■94 
96 
101 
103 
106 
106 
103 
110 


1927 

1926 

1927 


If 

ft 

ft 

It 

It 

ir 

It 

tl 

tt 

It 

tl 

tl 

II 

II 

II 

II 

It 

II 

II 

If 

If 

If 

tl 


a/1145 
B 28 
A 584 
B 856 
N 249 
B 864 
A 543 
B 499 
B 489 
B 371 
0 237 
B 368 
A 58G 
A 454 
O 261 
Af 710 
O 162 
A 731 
O 216 
A 446 
Afl092 
A 581 
R 169 
P 171 
C 562 
A 578 


111 

113 

114 

115 
118 
120 
121 
123a 
1286 

124 

125 

126 
128 
129 
135 
188 
189 

141 

142 
144 
146 

148 

149 

164 

165 
160 
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It 

tl 

tl 

It 

tl 

ft 

tf 

ff 

44 

If 

tl 

It 

II 

It 

tl 

II 

tl 

tl 

tl 

11 

tt 

tl 

tt 

tl 

II 


A 677 
C 458 
A 833 
C 474 
M 707 
A 576 
N 216 
A 829 
iV 247 
A 685 
C 381 
A 513 
C 375 
B 387 
A 307 
B 437 
A 791 
A/1158 
0 204 
A 569 
B 433 
C 936 
B 471 
M 706 
.1 441 
0 224 


I.C.) 

161 

164 

167 

171 

172 

174 

175 

176 
179 
181 
163 
184 
186 
187 
169 
191 
193a 
1935 

194 

195 
19ea 
1986j 
202 

204 

205 
207 


A. 1. R. 


1927 


II 


If 

1928 

1927 


II 


It 


1028 

1927 


II 

tl 

II 

It 

tl 

II 

It 

tl 

tl 

It 

tl 

tl 

If 

>1 
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A 

O 

A 

S 

A 

A 

S 

A 

A 

M 

A 

A 

S 

A 

B 

N 

B 

PC 

A 

O 

A 

O 


395 

190 

767 

575 

597 

679 
45 

202 

674 

488 

81 

564 

566 

680 
397 
266 
192 
830 
770 
390 
377 
185 
743 
658 
5G7 
551 


I.C.) A. l.R. 

209 ; 1927 B’ 

210 
211a 
2116' 

213 

214 
216 
218 
219 
225 
228 
229 

231 

232 
236 

238 

239 
243 

245 

246 
255 
257 
261 
268 
2G6 
208 


« A 
»» M 
•> A 
» N 
n P 
» 0 
» M 

n N 

»• B 
•» N 
» B 
•t A 
» B 
.1 A 
tf B 
1928 A 
1927 M 
» A 
•» M 
»» A 
Non J.C's 
1927 A 
O 

» M 
O 


496 
764 
624 
473 
244 
197 
193- 
501 
170 
225 
,238 
1 245 
'821 
260' 
563 
510 
74 

507 

508 
5ia 
816 
Ct. 
491 
199 
701 
535 


V 


f>6 

l.c.l 

A 

■'"iO 

19:i7 

T.Sa 

ft 

2736 

It 

275 

II 

277 

It 

230 

tt 

281 

It 

2S3 ! 

It 

287 : 

It 

289 

II 

290 

11 

296 

1928 

296 

1927 

298 

II 

300 

»• 

304 

It 

305 

II 

307 

II 

311 

fl 

313 

It 

316 

It 

321 

tt 

3-23 : 

II 

320 

tl 

327 I 

1923 

328 : 

1027 

337 ! 

1| 

339 1 

It 

340 

It 

342fl 

M 

$425 

II 

344 ; 

11 

315 ' 

II 

347 ; 

II 

349 1 

11 

351a 

II 

3516 

It 

352 

II 

353 

II 

354 

If 

356 

M 

357 

II 

358 

tt 

360 

It 

365 

tt 

366 

M 

370 

tt 

379 

If 

384 

If 

386 

If 

389 

If 

l.c.l 

1 

19^2 

2 

If 

12 

tl 

13 

11 

22 

♦1 

23: 

11 

29^' 

11 


f] 

31 

11 

32 

f 

34 

I: 

36 

f< 

97a 

1 

375 

I 

38 


89 
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l.R. 

M 462 
L 769 
A 507 
O 231 
S 206 
L 418 
O 568 
L 74S 
A 626 
L 48i 
M G7C 
L 81 
.1 811 
L 512 
-1/ 595 
L 783 
-V 353 
0 227 
S 199 
L 477 
M 631 
S 264 
C -406 
O 214 
P »Q 
.V 551 
P 199 
A 470 
P 282 
.1 472 
B 432 
.1 815 
B 42G 
.1/ 566 
P 406 
.1 571 
M 688 
A 829 
S 230 
0 233 
A -777 
C 939 
L 330 
JVf 586 
P 270 
S 195 
C 345 
R 150 
C 401 
P 172 
R 140 


I.C. 

391 

395 , 

396 ' 
39S 
4C0 
403 

408 

409 
413 
416 
41Sa 
4186 
421 
423 
425 
4:^6 

428 

429 
432 
433fl^ 
4336 

435 

436 
440 
444 

446 

447 
449 
4C4 
467 
463 

470 

471 
173a; 
4736 
476 

478 

479 

481 

482 
483a 
4836 
485 
488 
490 
492 

497 
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500 

502 

503 


1927 

It 


It 

II 

II 

It 

M 

*1 

II 

M 

*9 

91 

«] 

II 
♦ 9 
It 
91 
It 
91 
il 
9t 
II 
11 
M 
II 
II 
M 
91 
II 
91 
91 
11 
II 
91 
•I 
91 
II 
II 
11 
II 
II 
It 
II 
II 
II 
It 

1928 

1927 


II 


l.R. ll.C. 

P 167|o04 
C 39ll511a 
M 59215116 
(; 9331513 
B 357 1 5230 
P 193 5236 
B 362 539 
C 2621543 
B 657 1 545 
S 228 1546 
B 365 547 
L 461 540 
P 285 550 
Ij 388 1 552 
B 367 553 
L 426 554 
O 275 556 
M 576 557 
L 351 558 
O 535 569 . 
.4 774 560 
O 6071561 ' 
L 5011586 
.4 371 587 ' 
.V 693 1 588 , 
P 404 1 592 
L 4921596 , 
p 271 599 I 
B 4121002 ' 
O 2181603 
L 529 005 I 
0 222 1 007 
.4 501 008 , 
R 112 010 , 
M 599 012 
L 522 614 1 
O 5471615 
C 593 616 
.If 9381617 
C 532 618 
.4 8281621 
L 5191622 
A 555 624 
.If 6261626 
A 536 628 
L 549 630 
M 6031631 
C 516(6330 
L 30 6336 
M 612 635 
.4 592 639a 


1927 


II 


II 


« I 


II 


II 


II 


It 


1028 

1927 


II 

11 

II 

II 

II 

II 

It 

II 

II 

t| 

tl 

II 

II 

II 

It 

II 

If 

tl 

II 

♦I 

n 

M 

II 

ft 

tt 

It 


II 

II 

ft 


II 


• 1 


It 


It 


II 


fl 


It 


II 


AA.^ 

B 414 
L 733 
B 430 
C 581 
.1 608 
L 200 
C 529 
2C2 
C 24 
B G54 
C 527 
B 410 
C’ 514 
L 727 
L 745 
.4 831 
L 520 
.4 783 
L 526 
A 767 
L 515 
Jf 478 
.4 609 
L 807 
.V 259 
0 300 
A 005 
PC 159 
.1 616 
P 300 
.4 823 
P 241 
A Oil 
PC 150 
.V 267 
P 208 
L 884 
P 233 
C 495 
M 725 
L 527 
N 253 
A 787 
O 297 
L 909 
O 315 
L 034 
3flll0 
A 599 
iV 264 
L 636 


It 

It 

It 

It 


li.c.i 

6396 
645 
647 ! 

606 I 

659 ' 
C6lrt' 
GGi:. 
002 ' 
663 ^ 

604 , 

605 i 
G70 
673 ; 

679 1 

680 
688 

689 

690 
694 
GOG 
698 

700 

701 
70-2 

705 

706 

707 

708 
710a 
7106 
711 
712a 
7126 
713 

751 

752 

753 

754 

755 
750 
766 

768 

769 

772 

773 

774 

777 

779a 

7796 

780 


A. l.R. 
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A Oil 
C 
ilf 
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B 
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B 


II 
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It 


ft 
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II 

II 
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It 

M 

II 

ft 

It 

II 

II 

II 

M 

II 

II 

fl 

II 

II 

It 

II 

M 

• I 

II 

tl 

It 
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II 

II 

II 
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If 
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It 
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ft 

tl 

II 

II 

It 

If 


496 
717 
422 
722 
399 
534 
431 
M 667 
A 401 
PC 105 


P 

L 

M 

L 

L 

n 

L 

R 

L 


234 

399 

792 

431 

554 

165 

249 

208 

795 


R 

L 

0 

L 


M 687 
L 556 
iV 6S4 
L 543 
204 
536 
542 
846 
ilfUOS 
iV 272 
M 816 
K 374 
733 
793 
311 
544 
883 
773 
426 
621 
313 
740 
757 
325 
674 


M 

L 

P 

L 

L 

L 

A 

A 

P 

L 

A 

P 

L 

A 

L 

P 
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476 

301 
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783 

784 

785 
788 

791 

792 
796 
707 
800 
801 
804 
807 
809 
811 
^14 

821 

827 

829 

630 

832 

885 

886 
838 


843 

844 

845 

870 

871 
677 
878 
684 
885 
887 
688 

889 

890 

891 
893 
895 
897 
899 

903 

907 

909 

911 
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. 1927 

P 

314 

fl 

A 

755 

If 

L 

815 

II 

A 

618 

It 

N 

273 

tt 

L 

562 

tl 

P 

318 

II 

A 
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11 

L 

395 

It 

P 

297 

! n 

B 

197 

If 

L 

577 

i 

A 

631 

\ 

ft 

L 

391 

! •» 

A 

785 

1 

11 

P 

215 

If 

A 

799 

If 

L 

485 

II 

P 

305 

tl 

R 

181 

If 

L 

413 

II 

B 

201 

1922 

PC 
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1927 

JVf 

790 

It 

L 

503 

11 

0 
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1 

1 

L 

768 

11 

M 

762 

It 

L 

540 

II 

.1/1130 

«1 

C 

432 

i 

A 

626 

II 

C 

538 

If 

JV/11G2 

II 

R 

183 

1 ” 

L 

876 

1 

It 

M 

674 

II 

A 

613 

tl 

N 

362 

II 

PC 

110 

It 

L 

766 

It 

A 

619 

It 

h 

757 

H 

P 
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11 

A 

579 

11 

P 

292 

II 

C 

593 

II 

L 

801 

tt 

P 

302 

It 

R 

177 
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A.I.R. 1I.C.1 AXR^ TTcn A.I.R. 


C 465 
N 286 
C 403 
R 192 
0 598 
L 788 
■N 324 
M 448 
P 816 
A 659 
L 841 
P 323 
AfllSO 
N 283 
P 218 


40 

43 

45a 

156 

48 

49 
58 
69 
62 
63a 
635 
65a 
655 
68 
69 
71 


1927 

»» 

•1 

•I 

II 

II 

II 

II 

II 

II 

II 

II 

II 

•I 

•1 


H 161 
A 633 
A 789 
L 666 
.U 819 
L 581 
O 665 


L 

O 

P 

C 


567 
277 
402 
674 
N 289 
C 543 
L 555 
C 534 
N 277 


73 

74 

75 
77 
79 
60 
84 
86 
87 
90a 
906 
93 

96 

97 

99 

100 


1927 

tl 

II 

If 

It 

ft 

11 

It 

It 

tt 

ft 

tt 

II 

It 

If 


L 

M 

P 

A 

R 

L 

A 

L 

A 

L 

M 

C 

JVf 

L 

P 

S 


640 

791 

329 

636 

199 

546 

626 

537 

484 

908 

643 

941 

618 

541 

327 

231 


101 

103 

104 

105 

106 
107a 
10751 
108a 
1085 
109 
H2a 
1125 
IIS 

114 

115 

116 


1927 


It 


tt 


ft 


It 


N 189 
L 546 
A 646 
R 174 
O 264 
Too old 
1927 L 893 
B 657 
A 516 
B 445 
L 780 
L 799 
N 389 
L 566 
N 295 
A 835 


•I 

II 

II 

tf 

II 

II 

II 

H 


It 


119 

120a 

1206 

123 

124a 

1246 

128 

129 

131 

183 

134 

139 

140 

141 

142 

143 


1927 L »3G 

II M 670 

„ C 618 

<1 A 664 

II L 850 

II C 4SS 

»» A 780 

II S 223 

•I N 217 

.1 B 183 

M .:Vf 820 

11 B 161 

H N 288 

« B 175 

tl Zj 656 

II K 386 
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l.C. I 

144 , 

146 ; 

148 ■ 

loO 

158 

160 i 

168 

165 

166- 

167 

170 


173 1 

174 
178 
181 
182 
184 
18C 
189 

192 

193 
195 

197 

198 

199 

200 
201 
202 

203 

204 
206 

207 

208 
209 
213a 
2136 

215 

218 

220 

221 

222 

228 

224 

225 
227 
229 

231 

232 

233 
235d 
2856 
237 
239 
242 

244 

245 
249 

255 

256 

258 

259 
261 
262 
264a 
2646 
266 
268a 
2666 
271 
274a 


A. 

1. R. 1 

J.C. 1 

1927 

R 

171 

2746 

1 } 

M 

i22 

270 

M 

y 

284 

•277 


.V 805 

270 

f) 

Y 

281 

2S0 . 

» 

A 

409 

281 

fl 

R 

200 

285 

99 

A 

734 

286 , 

fl 

y 

382 

287 ; 

1928 

S 

82 

289 ‘ 

>1 

L 

212 

290 i 

1927 

S 

218 

292 ; 

f> 

0 

586 

293 , 

If 

R 

190 

295 

M 

y 

245 

297 

If 

R 

176 

29ea; 


A. 1 

1927 


1928 

1927 


1928 

1927 

1928 
1927 


1928 

1927 


L 214 
R 193 
N 269 
242 
L 562 
L 189 
N 279 
L 191 
0 313 
L 580 
O 257 
L 495' 
A 560 
L 774 
A 571 
L 5U0 
L 561 
N 255 
N 290 
P 332 
N 276 
L 574 
A 795 
N 212 
A 436 


2986 

299 

302 

305 

806 

308 

309 

310 

311 
313 

315 

316 

317 

318 
822 
323 
326 

328 

329 
831 
335 
387 
888 
339 
344 


8941346 

1201347 


L 629 348a 
B 424 3486 
L 812 349 
A 704 351 
N 300 363 
A 522 854 
C 614 360 
L 614 361 
C 623 363 
A 662 366a 
PC 148 8656 
N 296 366 
A 698 367a 
M 627 3676 
B 462 369 
A 689 370 
B 447 
B 189 
N 805 
R 180 
B 455 
A 691 


B 186 
L 607 
A 782 
N 266 
A 369 
L 613 


370 

372a 

3726 

373 

376 

377 
379 
381 
882 

383 

384 

385 

886 


1928 

1927 

•I 

1928 
1927 


» 

1928 

1927 


. R. 
J/ilou 
R 
A 

.Y 308 
L 593 
M 830 
A I'UO 
A 509 
L 854 
.1 713 
Y 302 
L 621 
.4 681 
r 333 
A 7(>2 
L 692 
405 
L S42 
.1/ 636 
.1 641 
-Y 299 
.4 545 
-V 304 
.1 693 
M 842 
P 286 
.4 771 
P 352 
A 591 
M 583 
.4 679 
M 671 
A 559 
L 346 
.4 687 


A 559 454 
L 346 455 
.4 687 456 
M 653 457 
.Y 294 459 
N 821 460 
.4 683 461 
M 664 464 
A 740 466 
A 810 468 
.V1152 470 
A 670 471 
L 63 474 
A 694 476 


ix. 

393 

391 

398 

399 

400 

401 

402 

407 

408 
109 
411a 
4116 
413 

415 

416 

417 

418 

419 
421a 
4216 

424 

425 

426 
430 

434 

435 
437 
440 
444 

448 

449 
452 

454 

455 

456 

457 

459 

460 

461 
464 
466 
468 


I A 

19:>7 


. I. R. I l.C. ! 


474 
476 
N 316 476 
L 58 477 
P 339 479 
A 635 482 
N 314 485 
A 584 486 
L 115 488 
A 799 493 
PC 172 494 
A 517 495 
A 686 496 
L 907 497 
yl 747 498 


A 517 495 
A 686 496 
L 907 497 
yl 747 498 
L 620 499 
A 750 601, 
N 312 602 
A 697 606 
M 641 610 
A 505 611 
M 897 512 
A 658 516 
P 335 518 
.Afll44 622a 
A 766 5225 
PC 165 628 


620 499 
750 601, 
812 502 
697 606 


1928 

1927 


1928 

1927 


1928 

1927 


.1 G9D )•!! 
-V (i20 532 
L 90-i 533 
.4 690 537 
L 037 538 
t> 296 540 
241 542 
C) 312 513 


|A 

19-7 


L 634 
O 326 
J. 047 


312 513 
634 544 
326 545 


.. . 648 '• 

U 259 553 , 

L 617 657 *> 

.Y 333 659 , •» 

O 611 560 1 

.1 287 561 ' •• 

Ji 398 568 

L 77y 592 

.4 092 593 M 

L 026 597 

.4 779 002 

L 622 607 »' 

J 009 609 M 

P 19 015 

.:U1141 016 192S 

P 254 618 ■ 1927 

L 445 62O »' 

S. 225 021 : .. 

L 580 023 ! *> 

P 362 024 i »• 

L 209 025 i •» 

B 420 027 I »« 

L 835 629 j « 

N 310 634ai »* 

P 388 634fc| »» 

A 848 037 H 

P 261 639 ' »» 

268 043 »* 

P 173 044 

P 206 645 j n 

L 815 048 M 

C 928 054 1928 

L 344 05oa 1927 

P 376 0556 '» 

O 603 057 

L 619 659 •• 

O 316 602ai » 

A 703 
L 793 


•I 

1928 


y 166 

P 417 


703 0626 
793 065 j 
262 070 
762 673 
166 674 
417 677 


6 * 202 
L 505 
P 219 
L 766 
O 441 


202 078o 
505 0786 


219 679 
765 1 081 
083 
690 


L 717 090 
M 783 692 
X, 615 695a 
jl/ 728 6956 
L 404 697 
Q 360 698a 
Xj G15 6986 
O 310 700 
L 497 701a 
rc 191 7016 
Zj 616 702 
C 796 703 
M 779 705 


- (( '07lli 


I. R. I 

J. t.Jl 

( TJ 

J 0! •' 

(' re 

j: \''V 
( ».'< ■ I 

/. I '.'3 
r -j ij 
C G^O 
P 370 
C iOb 
li 241 
O 318' 
O 318 
C 481 
R 209 
R 230 
P 433 
R *443 
R 401 
R 231 
(■ 563 
R 375' 
L 117 
.1/1038 
R 369 
C 816 
L 424 
L 039 
C 019 
R 401 
C 026 
A 603 
C 001 
B 499 
C CIO 
K 307 
C 578 
B 514 
C 047 
A 19 
C 004 
R 337 
L 036 
C 089 
O 581 
C 763 
L 642 
M 859 
L 651 
C 74b 
M 776 
L GG-k 
N 377 
P 880 
0 314 
C 059 
N 832 
C 654 
O 804 
C 834 
N 830 
C 847 
L 665 
C 830 
L 847 
N 869 
L 763 
P 379 
C 846 


/) 


I i-c. 1 
'lU!) 
707 
TlU 
711 
1\- 
71 ; 
71 1 
7U 
717 
7-0 
722 

724 a 
7246 

725 
731 
740 1 
742 ■ 
740 
74S ' 
752 
754 
750 
757 
759 , 
762 
703 I 
700 ; 

767 I 

768 I 
709 ! 
771 
775 
790 
792 

797 

798 

799 

800 

801 ! 
802 1 
805 ! 
009 
811 
812 
814 
81G 

818 

819 
821 
823 
825 
827 
829 

831 

832 

833 

834 

835 

836 

837 

838 

839 

840 

841 
843 

845 

846 

847 
849 
851 

858 


A. 

1 R. 

i'j27 

J. 

«'.57 

» 1 

( • 


II 


• • » 

• ’ • f 

1 1 

r 

-'01 

y % 

I 


% 1 


i.u 

1 1 

( * 


y t 

i 


r 

J ' 

177 


, V 

- !0 

fl 

/• 

-'.'6 

1 ) 

J . 

700 

If 

J ■ 


f 1 

(■ 

<■' '0 

II 

R 

■'.9 

n 

C 

052 

M 

L 

373 

II 

0 

335 

If 

C 

082 

1 1 


817 

i> 

c 

029 

II 

y 

328 

II 

0 

572 

II 

J. 

002 

1 1 

0 

325 

II 

L 

631 

• 1 

R 

2O8 

91 

L 

003 

1928 

M 

210 

1927 

L 

590 

91 

C 

098 

91 

L 

010 

9) 

C 

631 

99 

0 

306 

91 

0 

319 

It 

L 

355 

91 

C 

575 

It 

0 

597 

PI 

N 

330 

19 

0 

341 

It 

Ij 

059 

II 

y 

337 

1928 

c 

92 

1927 

y 

327 

PI 

M 

773 

M 


237 

PI 

Y 

325 

91 

R 

2b 9 

II 

M 

935 

II 

C 

925 

II 

M 

813 

IP 

C 

945 

91 

III 

720 

II 

R 

391 

M 

M 

927 

91 

L 

708 

It 

B 

518 

It 

L 

731 

ft 

0 

353 

91 

R 

240 

fl 

L 

658 

If 

R 

254 

19 

P 

385 

II 

S 

232 

It 

L 

654 

PI 

R 

239 

IP 

C 

079 

IP 

L 

650 

fp 

B 

234 

91 

M 

713 

91 

C 

621 


ft 

19 


91 

99 


68 1927 Lahore 
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854 : 

1927 

L 480 

364 

1927 

C 

850 1 

883a; 

1927 

iV 

326 1 

887 1 

1927 

jVllOOl 

897 

1927 

A 504 

.855 


3/ 777 

867 

If 

P 

416 

8836! 

It 

M 798 1 

888 1 

tt 

N 

322 

898 

tt 

B 492 

858 

ft 

L 900 

B69a 

f f 

Ani87 1 

1 

884a 

tt 


3241 

1 

A A 

r 

'448 

905 

tt 

N 213 

860 

tt 

C 692 

8696^ 

If 

P 

392 

8846' 

ft 

P 

388 1 

009 

1 

f 9 

2j 

906 

tt 

• 

B 487 

862 ' 

ft 

M 963 

870 i 

If 

s 

209* 

886 

It 

0 

569* 

890 i 

tt 

c 

704 

911 

1 H 

M 937 
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ixTI 

A. 

l.R. Il.c.l 

A. 1 

. R. 

1 

I.C.l 

A. 1. 

R. 

1 

I.C. 1 

A. 

1. R 

• 

Il.c.l A. 1 

.R. 

1 

1927 

PC 16-2 

213 

1927 

N 

339 

'348 

1927 

B 

280 

464 

1927 

L 

705 

648 

1927 

B 513 

2 

tt 

0 332 

215 

If 

P 

312 

349 

tt 

C 

711 

465 

tt 

A 

629 

650 

tt 

3fl066 

4 

ft 

C G94 

216 : 

It 

S 

245 

352 

ft 

Af 

772 

466 

tt 

C 

904 

653 

tl 

B 540 

8a 

tt 

0 369 

218 

f| 

P 

324 

353a 

tl 

C 

884 

468 

tt 

M 

844 

655 

tt 

C 902 

66 

tt 

B 278 

219 : 

f| 

C 

870 

3586 

tl 

N 

342 

470 

It 

N 

241 

658 

H 

A' 860 

89 

tt 

B 284 

222 

tl 

L 

685 

355 

tt 

Afll63 

472 

It 

M 

801 

659 

tt 

B 517 

62 

It 

PC 208 

223 j 

ft 

M 

732 

357 

tt 

C 

930 

476 

tt 

PC 

164' 

661 

1928 

L 35 

94 

tt 

B 428 

225 j 

tt 

A 

654 

35ea 

tt 

0 

609 

478 

tt 

B 

265 

664 

1927 

0 361 

97 

ft 

P 398 

227 1 

tt 

L 

709 

8566 

It 

N 

345 

484 

tt 

C 

725 

666 

tt 

B 527 

99 

tt 

L 781 

228 

tt 

0 

345 

360 

tl 

C 

887 

498 

tt 

N 

350 

668 

tt 

C 952 

100 

tt 

P 315 

230 

tt 

L 

672 

361 

tt 

B 

284 

494 

tt 

C 

741 

671 

It 

B 330 

101 

It 

B 205 

232 

tt 

A 

660 

364 

1928 

P 

26 

503 

tt 

N 

886 

672 

tl 

P 384 

104 

tt 

P 393 

234 

tt 

L 

594 

865 

1927 

R 

286 

504 

tt 

A 

321 

673 

tt 

B 479 

106 

tt 

L 669 

242 

tt 

O 

321 

366 

tt 

C 

882 

514 

1928 

P 

36 

674 

tl 

Afll26 

108 

tt 

N 202 

245 

tl 

C 

644 

368 

tt 

B 

255 

516 

1927 

B 

274 

676a 

tt 

B 3S4 

109 

It 

L 398 

247 

tt 

L 

682 

369 

tt 

L 

736 

518 

ft 

Jfll07 

6765 

tt 

O 450 

110 

tt 

M 816 

249 

tt 

C 

621* 

370 

tt 

B 

237' 

520a 

If 

B 

27*9 

'681 

tt 

B 537 

111 

tt 

C 628 

252 

tt 

M 

778 

371 

tt 

M 

799 

6205 

It 

B 

660 

688 

If 

B 258 

113 

tt 

PC 173 

253 

1928 

L 

49 

373 

tt 

R 

246 

526 

1928 

P 

24 

684 

tt 

L 837 

115 

tt 

B 663 

254 

1927 

0 

571 

376 

tl 

PC 

204 

627a 

; 1927 

0 

607 

685 

tt 

B 521 

116 

tt 

A 165 

255 

tt 

L 

689 

377 

tt 

1 

B 

247 

5276 

! .. 

» 

C 

889 

691 

tt 

R 298 

118 

tt 

L 883 

256 

tt 

0 

352 

378 

Too old 

545 

1 

If 

L 

449 

692 

tl 

B 519 

119 

tt 

B 256 

257 

tl 

PC 

176 

383 

1928 

R 

95 

547 

\ 

ft 

C 

565 

694 

1 II 

C 776 

120 

It 

M 661 

267 

tl 

P 

328 

384 

1927 

C 

881 

557 

ft 

1 

B 

331 

697 

tt 

A 497 

121 

It 

B 273 

268 j 

tt 

c 

668 

386 

1 

>1 

R 

288 

568 

$ 

If 

N 

376 

700 

tt 

L 819 

123 

tt 

L 378 

281 

1928 

L 

216 

387 

If 

C 

714 

559 

1 If 

C 

605 

702 

It 

L 811 

124 

1926 

P 63 

284 

1927 

C 

868 

391 

tt 

S 

251 

56 r 

1928 

L 

39 

703 

It 

H 848 

125 

1927 

M 850 

287 

It 

0 

323 

394 

ft 

0 

448 

562 : 

1927 

0 

516 

704 

tt 

C 917 

126 

1928 

0 49 

289 

tt 

L 

680 

396 

tt 

Afl095 

568 

tt 

L 

718 

706a 

tt 

R 829 

127 

1927 

L 691 

290a 

1 •• 

L 

721 

397 

tt 

L 

658 

566 

tt 

N 

348 

7055 

1928 

P 69 

129 

It 

C 874 

2906 

» 

M 

826 

398 

tt 

N 

343 

566 

tt 

C 

760 

708a 

1927 

R 261 

133 

tl 

R 258 

291 

tt 

27 

381 

^OOa 

tt 

L 

738 

569 

1928 

N 

87 

7085 

1928 

P 46 

136 

11 

C 920 

292 

tt 

A 

657 

4006 

It 

0 

347 

671 

■ 1927 

C 

935 

711 

1927 

C 801 

187 

tl 

P 396 

294 

tt 

B 

454 

405 

tt 

M 668 

572 

1928 

S 

45 

712 

1928 

P 56 

189a 

tt 

R 257 

295 

ft 

P 

397 

406 

tt 

A 

714 

576 

1927 

c 

794 

714 

1927 

C 820 

1396 

^ tt 

PC 210 

296 

tt 

A 

665 

409 

J 

tt 

AI 817 

577 

tt 

M 

662 

717a 

1 

, ” 

0 316 

144 

tt 

L 715 

299 

It 

0 

278 

410 

ft 

A 

729 

580 

it 

P 

203 

7175 

1 

It 

C 823 

145 

tt 

Afl021 

Sl3 

It 

B 

281 

412 

tt 

S 

248 

584 

1 tt 

N 

351 

719 

1 

It 

3f 797 

146 

tt 

L 679 

315 

It 

0 

560 

414 

A 

tl 

A 

709 

585 

I 1928 

L 

61 

721 

tt 

C 768 

147 

tt 

P 354 

316 

tt 

B 

283 

415 

A 

It 

M 786, 

586a 

tt 

0 

47 

726 1 

ft 

L 785 

148 

tt 

L 681 

818 

tl 

L 

878 

418 

tt 

L 

231 

5866 

tt 

L 

16 

728 

tt 

0 856 

150 

tt 

C 878 

319 

tt 

B 

255 

419 

If 

A 

710! 

587 

: 1927 

0 

265 

729 

It 

C 691 

151 

tt 

C 733 

821 

tt 

1 

R 

302 

420 

tt 

M 

824 

613 

; 1928 

P 

23 

730 

tt 

P 345 

155 

tt 

0 240 

822 

tt 

B 

239 

422 

tt 

C 

642 

614 

i 1927 

M 

885 

738 

tt 

C 855 

173 

tt 

L 823 

823 

It 

A 

759 

424 

fl 

M 

893 

619 

i 

tt 

C 

900 

735 

If 

M 944 

174 

tt 

B 553 

324 

tt 

R 

817 

426 

tt 

O 

363 

621 

! ** 

Afiiie 

736 

1928 

N t 

177 

tt 

M 826 

325 

tl 

L 

723 

431 

tl 

N 

334 

622 

! H 

p 

403 

742 

1927 

C 921 

leo 

tt 

C 762 

826 

ft 

R 

268 

433 

tt 

C 

721 

623 

k 

i> 

c 

880 

744 

ft 

C 846 

185 

tt 

S 253 

327 

tt 

PC 

185 

435 

If 

L 

792 

625 

1 H 

M 

851 

746 

1928 

M 56 

188 

tt 

C 657 

330 

tt 

R 

287 

436 

1928 

P 

159 

626a 

*» 

0 

598 

747 

ft 

P 51 

190 

tl 

P 395 

331 

It 

C 

867 

437 

1927 

L 

702 

6266 

, 1928 

p 

129 

750 

1927 

M 927 

191 

tl 

N 338 

332 

If 

PC 

188 

440 

ii 

M 

789 

630 

^ 1927 

L 

765 

753 

1928 

P 40 

192 


3fll09 

335 

If 

R 

276 

441 

ft 

L 

699 
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Ohedur Rahman and oi/iers— Plaintiffs 
Appellants. 



Darhavi Ijal and others — Defendants”* 
Eespondents. 

First Appeal No. 845 of 1923, Decided 
on 4th March 1926, from the decree of 
the Ist 01. Sub'J., Delhi, D/- 28fch Feb- 
ruary 1923. 

^ (a) Civil P. C,, S. 11 — Appeal filed from the 
first decision , — Abatement of appeal does not 

amount to final decision and secoyid suit is not 
barred. 


Where there has been an appeal 'the matter j 
no longer res judicata but ros sub judice an 
where an appeal is not finally heard and decide 
any matters therein cannot possibly be said t 
be res judicata. ^ [P 1 0 5 

7 - 1^1 and tenant — Attornment — Su! 

Ussee attorning to orlgirial lessee — Subseguer 
attornment to third person is void. 

once lattorned to h 
« 5 vrft 7 * attorn to some obh< 

P y. ouch an attornment as regards a tbii 

wholly null and void : 14 P. 1 

A?!?' Vfi* 38 and A. I. B. 195 

i^ad. 143, List, [P 3 0 : 

l>flHdiorc2 and tenant — Landlord enterit 
nto possession before expiry of tenancy^Tenam 
does not terminate. 


A landlord, who before the tenancy has expired 
enters on his tenant’s property does not ipso 
laoto cause the lease to terminate unless a for- 
feiture of the tenancy has accrued. [P 4 0 1] 

(d) Limitation Act, Art. 116 — Lessee's sul 
for compensation for breach of the term of the 
Uase^Art. 116 applies. 


A suit by lessee for damages by way of com- 
^nsatlon for breach of the term of the lease, 
namely, the implied term for quiet possession, is 
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governed by Art. IIG ; 32 1. C. 245 .and 44 Cc.h 
759 (P. C.), Bel. on. [P 5 C 1] 

Tek Chand and'Gft^i/nw MohyUd-Din 
— for Appellants. 

Moti Sagar, Sardha Ram, Melir Chand 
Mahajan and Jagan Nath Bhandari for 
Respondents. _ 

Dalip Singh, J. — This judgment -will 
dispose of Civil Appeals Nos. 845 and 847 
of 1923. The connected appeals Nos. 
1239 of 1918 and 844 and 846 of 1923 
have already been held to have abated 
and have been dismissed. These appeals 
are all connected and Mr. Moti Sagar has 
raised a preliminary objection that the 
abatement of the other appeals makes the 
decision of the trial Court final in those 
appeals, and as the point at issue, namely, 
■whether a certain lease had expired or 
not, has been decided in those cases 
against the present appellants and as the 
same question is involved in the decision 
of these appeals, the matter is res judi- 
cata between the parties. I am unable 
to accept this contention. It is clear 
that where there has been an appeal the 
matter is no longer res judicata but sub- 
judice and where an appeal is not finally 
heard and decided any matters therein 
cannot possibly bo said to be res judicata. 
I would, therefore, overrule the prelimi- 
nary objection. 

I turn, therefore, to deal with the ap- 
peals on the merits. The relevant docu- 
ments are all printed in the paper-book 
which is marked B for the purposes of 
these appeals and is First Appeal No. 844 
of 1923. References to pages. in the paper- 
book must be taken therefore to bo refer- 
ences to the paper-book B, unless other- 
wise indicated. 
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It saeni^ that seven persons whosa 
noJlgree table is given at page 13 gave a 
lease, or rather aecepted a qabuUat train 
certain persons oE nine shops on the 17th 
April 1909. The shops belonged origi- 
nally to one Karim Ullah. The five per- 
sons mentioned in the pedigree table 
whose names do not figure in the doou- 
ment have, however, been held bound by 
the acts o£ the seven others by the judg- 
ment oE the Chief Court dated the 27th 
March 1912, and it has not been seriously 
contended Iiofore us that as a matter of 
fact those persons were not so bound. It 

may 1)6 taken, therefore, that all the de- 
scendants of Karim Ullah joined in giving 
these nine shops on lease to the persons 
mentioned in the document. The Pjam- 
tiffs-appellants in Appeal No. 815 of 1923 
are the original lessees or their repre- 

sentatives-in-interest. The dfeodants- 

appellants in Appeal No. 817 of 19 --3 are 
the same persons. The respondents m 
both appeals are the original lessors or 
assignees of their interest eitl^r by pur- 
chase or by inheritance. The lessees 
claim that the lease has never come into 
operation because of the clause in the 

lease which states thet the term of the 

lease will be considered to run from the 

day of taking over possession of the en- 

**'^Appeal^Na 845 of 1923 is for ejectment 
of the defendants from Shop No. 7 and 
about one-half of Shop No. 6 and for 
damages by way of mesne profits from 
the 16th December 1915 to the 15th No- 
vember 1918, from Defendants Nos. 1 to 
6 for the wrongful possession of shops 
Nos. 8 and 9. Appeal No. 847 of 1923 is 
from the suit by Rai Bahadur Sultan 
Singh and 20 others, plaintiffs and 

defondants-respondents, for a declaration 
that the lease had expired, and for 
possession of Shop No. 8 by ejectment. 

The main point arising in both appeals 
is really the same, namely, whether the 
lease has or has nob expired, and the 
decision of this issue practically decides 
the main question in dispute between the 
parties. Now, to see whether the lease'* 
has or has not expired we have to turn 
to the lease itself and to construe that 
document. Cl. (1) of that lease makes 
the term of the lease run from the day 
of taking over possession of the entire 
property for a period of five years. The 
counsel for the appellants has contended 
that this means that all the nine shops 
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had to be handed over to the lessees 
either at the same time or at different 
times, but that the lease was nob to com- 
msnee until the day when all the nine 
shops came into possession of the lessees. 
As a matter of fa^t the nine shops were 
at the time in the possession of other 
tenants located by the lessors. They 
were also under mortgage with possession 
to certain mortgagees, but as the right bo 
locate tenants had been reserved to the 
mortgagors, this last fact does nob really 
make any difference in this appeal. 

Now, it is clear from 01. 6 of the lease, 
which is printed at page 32, that the 
parties contemplated that possession of 
the shops would nob bo taken at once be- 
cause certain shops were in the posses- 
sion of tenants-at-will on monthly ten- 
ancy, namely. Shops Nos. 7, 8 and 9, and 
Shops Nos. 1 to 6 were in possession of 
tenants whose prior leases were nob to 
expire till a day which is not very clear 
on the record, bub which, counsel for both 
sides agree may be taken as the 9fch July 
1910. 01. 6 states that the lessees will 
now take possession of such shops of the 
nine shops occupied by the present ten- 
ants, the terms of the leases whereof had 
expired, and will take possession of those, 
the terms of which have nob yet expired, 
after expiration of the term of the previ- 
ous lease. Receipts for possession were 
also to be executed by the lessees. It is 
clear, therefore,, that the parties contem- 
plated that the possession would be given 
piecemeal so to speak. Three shops could 
be taken possession of immediately, and 
six shops could not be taken possession of 
at that time. (His Lordship then ex- 
amined the history •of certain shops in 
order to see what the real question in 
dispute between the parties was and 
proceeded.) On these facts the conten- 
tion of the appellants is that they never 
fib any time had possession of all the nine 
shops and that, therefore, the term of the 
lease, which was only to commence wheu 
all the nine shops were in their posses- 
sion, had never commenced to run at all- 
It is, therefore, necessary to 'examine the 
nature of the possession that was contem- 
plated bo be given by the lease. 

Rrom 01. 6 it is clear that the posses- 
sion of shops whose lease had expired 
was to be taken im nsdiately by the 
lessees and of shops whose lease had not 
expired possession was to bo takon after 
expiration of the term of the previous 
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lease. Froai Cls. 3 and i it is clear that 
the lessees were at liberty to locate ten- 
ants, either the existing ones or others, 
and were liable for the expenses of suits 
brought for the ejectment of the present 
tenants or any other tenants. 

It seems to mo clear from those clauses, 
firstly, that both parties knew that the 
shops were actually in possession of vari- 
ous tenants. Therefore it is clear that 
both parties contemplated that only con- 
structive possession would or indeed 
could be given of the shops. Secondly, it 
is clear that it was the duty of the lessees 
to eject even the existing tenants. There- 
fore if through any tenant asserting an 
adverse right against them they were 
unable to get immediate actual posses- 
sion, it would not follow from that that 
the possession contemplated by the lease 
had not been transferred to them. Fur- 
ther it is clear that the possession of the 
.various shops was evidently intended to 
be given at different times and it seems 
to me that having regard to all these 
facts the proper construction of the 
meaning of the words in Cl. 1 of the 
lease is that the term of the lease would 
run when all the shops had been handed 
over to the appellants. It was nob neces- 
sary that on the date that the last shop 
came to be handed over to the appellants 
the other eight shops should also on that 
date be in their possession. If this con- 
struction is correct then the case of the 
lessees must fail because it was the duty 
of the lessees to talco possession of Shops 
Nos. 7, 8 and 9 immediately and they did 
actually get possession of Shop "No. 7 and 
later on of Shops Nos. 8 and 9. As regards 
Shops Nos, 1 to 6 they could get posses- 
sion only after the 9bh of July 1910, and 
as regards Shop No. 6 they did get posses- 
sion, and as regards Shops Nos. 1 to 5 
they gob rent decrees against the existing 
sub-tenants who had refused to give up 
actual possession. All that the lessor 
could possibly bo exiiectod to do in the 
circumstances of the case was to execute 
the lease deed and to give notice to the 
existing tenants of the execution of the 
lease deed. It is clear from page 83 of 
the paper-book that the lessees admitted 
that the proprietors had informed the 
mortgagees as well as the tenants of Shops 
Nos. 1 to 6 of the lease, and from page 91 
that the lessees did actually sue for the 
rent of Shops Nos. 1 to 6, though they 
unfortunately had allowed certain rent 
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to have b0 30 tuo timo-barrod. They too!; 
the date 9 Ii July 1<JU) to 'bo the date 
from which their right to rccoivo rent 
accrued : see also the statomont of Iltaf- 
ul-Rahman at page 98. In the circum- 
stances, therefore, it scorns to mo that 
the consti*uctiv 0 poisossion wbicli was 
contemplated by the lease I’a-l boon duly 
given to the lessees, and the lease com- 
menced to run at the latest from the 9tli 
July 1910. Prom this it would, there- 
fore, follow that from the 0th July LOU 
the lease had expired. 

But even if this construction is in- 
correct it remains to be considered whe- 
ther as a matter of fact on the crucial 
date, namely, 9th July 1910, the lessees 
were or were not in possession of all tlie 
nine shops. Stress has been laid by 
counsel for the appellants in this con- 
nexion chiefly on Shop No. 7. The conten- 
tion of the appellants is tjiat, though 
possession of Shop No. 7 was acquired by 
the lessees, on the 9th Mai'ch 1910, after 
the purchase by Parmeshri Das of the in- 
terest of certain lessors, and on the 9th 
A^ril 1910 when Agha Jan, the existing 
tenant, attorned to Parmeshri Das, the 
lessees must be considered to have lost 
possession of Shop No. 7. I do nob think 
that this contention can be sustained. 
Agha Jan having once attorned to the 
lessees was not at liberty to attorn tol 
some other party. Such an attornment 
as regards a third party would be wholly 
null and void : Ahdicl Kadir v. Nur-iid- 
Din (1). It is contended, however, for 
the lessees that as Parmeshri Das was an 
assignee of the original lessors, the evic- 
tion by Parmeshri Das was an eviction 
by title paramount and that, therefore, 
the action of Agha Jan was not null and 
void and did dispossess the lessees. 
Ramasioanii Thevan v. Alar/a Pillai (2), 
Amvm Ammal v. Pathiaparamhath Mol- 
din (3) and Bain Chandra Ckatlerjee v. 
Pramanatha Nath CJiatlerjee* {‘i), have 
been cited in support of these proposi- 
tions, bub those cases only lay down the 
principle that, where a tenant has leased 
a liortion of the whole of his tenancy to 
a sub-tenant anil subsequently the ori- 
ginal landlord by entry on the land, 
causes a cesser of the tenant's title, then 
the sub-tenant is not bound to pay any 

(1) [1898] li P.R. 1898. 

(2) A.I.R. 1925 Mad. 143. 

(3) 11918] M.W.N. 38: -13 I.C. G77. 

(1) [1921] 63 I.O. 754. 
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further rent to his own landlord bccauso 
of the eviction by title paramount. Bub 
in thoro ca^es it was the defeasible 
nature of the tenancy which enabled the 
landlord to put an end to tho tenancy l)y 
entry on the land. A landlord who be- 
fore tho tenancy has expired enters on 
his tenant’s property does not ip^o facto 
jeauso tho lease to terminate unless a for- 
Ifeituro of the tenancy has accrued. In 
the circumstances of ihis case Parmeshri 
Das had no right to terminate the hvo 
years’ lease granted by his predecessor-in- 
intore-t, and therefore an entry by him 
was the same as an entry by a trespasser, 
and, though it might suspend the rent 
duo from the tenant, it could not suspend 
the currency of the lease or alter the 
nature of tho possession already obtained 
by the lessees. 

As regards Shops Nos. 8 and 9, the 
lessees admittedly filed suits for eject- 
ment and for rent on the 19th July 1909 
and gob decrees and therefore must be 
taken to have got constructive possession 
of these shops from the 9th July 1910. It 
is significant that in their suits for rents 
and ejectment they did not make the 
original proprietors parties to tho suits. 

I would, therefore, hold that on tho 9th 
July 1910 the lessees were in possession 
of all the nine shops and that, therefore, 
even if the construction put upon the 
words of tho lease by tho lessees be ac- 
cepted, the lease commenced to run from 
tho 9th July 1910, and therefore expired 
on the 9th July 1915. 

In this connexion, however, stress has 
also been laid on the judgment of the 
Chief Court printed at page 41, in which 
it was held on an admission by either 
Parmeshri Das or Sultan Singh that the 
lessees had nob had possession of tho 
whole of tho property leased, and that 
the lease had, therefore, nob expired on 
the 1st of August 1018. Now, what was 
really being decided in that case was 
whether tho interpretation on the lease 
pub by tho learned Subordinate i Judge 
was correct or not. The learned Sub- 
ordinate Judge had held that the term of 
the lease commenced to run sei)aratoiy 
whenever possession of any one shop was 
given to the lessees. It has been conceded 
before us by counsel for the respondents 
that this was an incorrect interpretation 
of the lease. It was, however, necessary 
to decide the point about the expiry of 
the lease, because the learned Subordi- 
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nate Judge had made that a ground for 
nob giving possession to the lessees. The 
Chief Court only decided that question, 
on the admission of the respondents in 
that case that the lease had nob begun to 
run because the lessees had nob obtained 
possession of the whole of the property. 
The Chief Court did nob decide what tho 
construction of the lease was, except that 
the construction of the learned Subordi- 
nate Judge was incorrect. It is admitted 
that that judgment is nob res judicata 
within the moaning of S. 11 of tho 
Civil P. C., because the Court trying 
that suit was not competent to try this 
suit, but it is urged that the general 
principles of I'es judicata should apply 
and the respondents are therefore bound 
by the decision in that case. I do not 
see that the general principles of res 
judicata apply to the case, bub, having 
regard to the conduct of the lessors and 
their assignees throughout, I do not con- 
sider that it would bo equitable to allosv 
them to resile from the admission of fact 
which was then made on their behalf. It 
has been contended by counsel for the 
re^^pondents that at any rate that admis- 
sion only binds Parmeshri Das and nob 
Sultan Singh, because Sultan Singh was 
a defendant in that suit ; bub it is clear 
that though Sultan Singh was only a 
defendant his interest so far as this point 
was concerned was exactly the same as 
that of Parmeshri Das, and he had 
throughou& admitted the claim of Par- 
meshri Das. He cannot, therefore, be 
said to have been a pro forma respondent 
in that case. His interest as a defendant 
was contrary to the interest of his co- 
defendants, the lessees, and it is clear 
that he did actually move in the matter 
of the petition of review of this judgment 
against the admission of fact. In other 
words he denied that he had made any 
suc’q admission of fact, but the learned 
Judges hold that ho had made the admis- 
sion and rejected the review petition. No 
distinction, therefore, can be drawn bet- 
ween Parmeshri Das and Sultan Singh, 
and I consider that he should be held 
equally bound like Parmeshri Das by that- 
admission. 

It follows, therefore, that qua the pres- 
ent parties, namely, Sultan Singh and 
Patmashri Das, it must be held that the 
lease had admittedly not expired on the 
1st of August 1918. Therefore the ques- 
tion arises to what mesne profits are the 
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lessees entitled in this suit qua Shops 
Nos. 8 and 9. The lessees have sued for 
mesne profits from the 16th December 
1915 to the 15th of November 1918, i. e., 
for profits for three years less one month. 
The accounts of Parmeshri Das, which 
are not printed, but of which a certified 
copy has been shown to us. show that 
Bs. 5,770 were received by him as rents 
from these shops during that period. I 
consider, therefore, that the lessees are 
entitled to estimate their damages at this 
sum. 

The only point then left to be decided 
is, whether the suit is barred by limita” 
tion, or rather what article is applicable 
to the suit for damages. The learned 
Subordinate Judge has held that Art. 109 
applies. It is clear, however, from a 
perusal of the plaint as a whole that the 
lessees’ suit was for damages by way of 
compensation for breach of the term of 
the lease, namely, the implied term for 
quiet possession. In these circumstances 
it seems to me that Art. 116 would apply 
to the case ; see Kodialhail Hymond v. 
Kodialhail Devu (5) and T^'icomdas Coo- 
verji Bhoja v. Gopiiiath Jiu Tkahir (6) 
and the commentary of Mr. Rustomji at 
page 452. It is admitted by counsel for 
the respondents that if Art. 116 applies 
the lessees would be entitled to damages 
for the whole of the period claimed. 

I would, therefore, accept the Appeal 
No. 845 of 1923 so far as to give the 
lessees a decree for Rs. 5,770 for damages 
by way of mesne- prefits for Shops Nos. 8 
and 9 and would dismiss the 'appeal qua 
the ejectment of defendants from Shop 
No. 7 and about one-half of Shop No. 6. 

It follows that the cross-objections of 
the respondents would also be dismissed 
with costs. Appeal No. 847 of 1923 
would bo dismissed. In the circumstances 
of the case I would leave the parties to 
boar their own costs throughout, 

Martiheau, J. — I concur. 

Appeal No. 845 partly allowed-. 

Appeal No, 847 dismissed. 


(5) [19151321.0.245. 

<G) [1916] 44 Oal. 759=38 I.O. 156=44 I.A. 
05 (P.C.). 
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Broadway and Zapar Ali. JJ. 

N. D. Badha Kish, in and Sons — Peti- 
tioners. 

V. 

Commissioner of Income-tax, Punjab 
— Respondent. 

Misc, Civil Case No. 242 of 1926, De- 
cided on 8th October 1926, against the 
decision of the Assistant Coiuraissionor, 
Rawalpindi, on 30th May 1925, in In- 
come-tax Appeal No. 230 of 1925. 

Income-tax Act, S. 22 (4) — Cl. 4 gives very 
wide pou'crs, 

Sub-Clause (4) is very 'wide aud gives the 
lucome-tax Ofiicer very wide pewers. Whore 
profits were received at Rawalpindi from business 
in K.ashmir (Native State) : 

Held : it w.as competent for Income-tax Officer 
at Rawalpindi to ask the assessee to produce 
account book relating to Kashmir business. 

[P C, C 2] 

(5) Income-tax Act, S. 23 (4) — A2^peal — .Issist- 
ant Commissioner must satisfy himself that the 
Income-tax officer's action under S. 23 (4) was 
in order. 

It is the duty of the Assistant Commissioner 
to satisfy himself that the proceedings of the 
Income-tax Officer were in order and the mere 
fact that be professes to act under S. 23 (4) 
would not be enough, to prevent the Assistant 
Commissioner from satisfying himself that the 
Income-tax Officer’s claim was correct. 

[P C, C 2] 

Deo liaj Saivhncy — for Petitioners. 

lagan Nath Aggarwal — for Respon- 
dent. 

Order.- -This is an application under 
S. 66 (3) of tho Income-tax Act a'^king 
for a mandamus to issue to tho Commis- 
sioner of Income-tax directing him to 
refer certain questions to this Court for 
opinion. 

It appears that the applicant carried 
on business in Rawalpindi and Kashmir. 
The Income-tax Officer, Rawalpindi, act- 
ing under S. 22 (2) of tho Income-tax 
Act called upon the applicant to furnish 
a I’oturn of his income. A notice under 
S. 22 (4) was also issued to tho applicant 
requiring him to produce, or cause to be 
produced his accounts. Tho applicant 
furnished the return of his income and 
produced the account books relating to 
his business at Rawalpindi but did not 
produce the account books relating to 
the business at Sri Nagar in Kashmir. 
The Income-tax Officer thereupon speci- 
fically called upon him to produce 
those account* books, but tho applicant 
through his agent refused to do so. 


Radha Kishan & Sons v. I. T. Oommu., Punjar 
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G Lahore Begam Jan 

Tho Incomo-taN Officer then passed an 
order assessing the applicant at a ceitau 
tigiire This assessment, v.-as honeiei. 
Stated in the order to be a Pvov.^onal 
one subject to reconsideration should the 
applicant comply ^vlth the notice and 
.Imw that the provisional assessment 
;vas ^rong. As the applicant took no 
PteDS to do so the provisional assessment 
was confiimed and made a regular assess- 
rnent. The Income-tax Officer avowedly 
assessed the income of the applicant act- 
5 nnder S. 23 (4). 

Against this assessment the applicant 

preferred an appeal to the Assistant 

Commissioner of Income-tax who on the 

:^,0th May 1925 dismissed the appeal 

holding that , ^ 

it W. 1 S clear from the file that the Income- 

lax Ofiicer had pa«sed his order under S. 23 (4) 
sxnd that he had applied his mind at that time 
to the fact that he was doing so. 

At the conclusion of his order the 
Assistant Commissioner pointed out 
that the correct remedy was for the ap- 
plicant to take action under S. 27 of the 
income-tax Act. It appears that an 
application under S. 27 had been made 

and that in that application the appli- 
cant stated that he was prepared to pro- 
duce the account books in question, 
namely, those relating to the business 
at Srinagar in Kashmir. Tliis applica- 
tion apparently was dismissed and it 
was not pressed again. 

^ The applicant then moved the Com- 
missioner of Income-tax asking him lo 
(a) review the orders passed by his sub- 
ordinates, and (b) refer the question to 
this Court under S. 66 (2). The Cora- 
raissioner held that the orders ])assed by 
his subordinates were legal and reason- 
able. He declined to refer the question 
to this Court. 

The question which w’ere asked to 
he refeiTed are : (l) whether under S. 22 
(4) the Income-tax Officer had power to 
call upon the applicant to produce his 
account books relating to the business in 
Srinagar in I^ashmir ; and (2) whether 
the Assistant Commissioner ought to 
have examined the proceedings in order 
to satisfy himself that the action of the 
Income-tax Officer was correct and that 
his order had been properly passed under 
S. 23 (4). 

"With regard to the first question 
S. 22 (4) runs as follows; 

The Income-tax Officer may serve on the 
principal officer of any company or on any pet- 


V. Ja:;kat Bibi 
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sou upon whom a notice has been served under 
sub-S. (2) a notice requiring him, on a date to 
be therein specified, to produce, or cause to be 
produced, such accounts or documents as the 
Income-tax Officer may require. 

There is a proviso to this sub-clause 
with which we are not at present con- 
cerned. 

In my judgment this sub-Cl. (4) is a 
very wide one and gives the Income-tax 
Officer very wide powers. We are not 
concerned w'ith the advisability or other- 
wise of giving the Income-tax Officer 
such wide powers. Wo have only to 
interpret the section and in my judgment 
the interpretation involves a finding 
that in the present case the Income- 
tax Officer had the power to call upon 
the applicant to produce all his account 
books, including the account books 
relating to the Sringar business, for ad- 
mittedly profits were received _ from the 
Srinagar business at Rawalpindi. This 
being so in my judgment the Oommis* 
sioner of Income-tax rightly refused to 
refer this question to this Court. 

With regard to the second question 
I think that having regard to my opinion 
relating to the first question the Income- 
tax Commissioner was obviously right 
in not moving this Court. I think that 
ordinarily it would be the duty of the 
Assistant Commissioner to satisfy him- 
self that the proceedings of the Income- 
tax Officer were in order and the mere 
fact that he professes to act under S. 23 
(4) would not be enough to prevent the 
Assistant Commissioner from satisfying 
himself that the Income-tax Officers 
claim was correct. In the present case, 
however, it appears that the Assistant 
Commissioner w’as satisfied that the In- 
come-tax Officer had, as a matter of fact, 
acted within his powers in this con- 
nexion. I would, therefore, dismiss this 
application with costs. 

A ppUcation d ism issed. 
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Harrison and Jai Lal, JJ. 

Bcgam Jan — Defendant — Appellant. 


V. 


Jannai Bihi and others — Plaintiffs 
Respondents. 

First Appeal No. 1171 of 1921, Decided 
on lOth March 1926, from the decree of 
the Senior Sub-J.. Rawalpindi, D/- Bth 
March 1921. 
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iii Civil P. C., 0. 22, P. 4— “ Legal representa- 
tive ” does not mean all legal representatives — If 
all representatives knoton after duo diligeyice are 
impleaded 2?. 4 sufficiently complied with. 

( The words “ legal representative ” in O. 22, 
R. 4 do not mean all legal representatives. A 
sufficient compliance has been made with the 
directions there laid down if the applicant makes 
a bona fide application to bring on the record 
all the legal representatives kuown to him so 
far as he could ascertain them after the exercise 
of due care and industry : 30 All. 117, not Foil. ; 
23 Mad, 125, A. I. R. 1925 Patna 551 and 
A. I. R. 1925 Paf»ja 123, ro».* ' 

[P. 7. C. 2, P. 8, C. 1] 

Aziz Ahmad and Mohsin Shah — for 
Appellant. 

Ghulam Rasul and Ghulam Mohi‘ud- 
din, and Anant Ram and Diu Dayal 
Kapur for Ghulam Hussain — for Respon- 
dents. 

Judgment. — In this appeal a prelimi- 
nary objection is taken that the appeal 
has abated as all the legal representa- 
tives of the deceased plaintiff-respondent 
were not brought on the record within 
time. The facts are that the appellant 
applied to have the mother of this res- 
pondent, Mt. Jannat Bibi, substituted 
for him, and this was done “ subject to 
all just exceptions.” One Begam Jan 
then appeared on the scene and claimed 
to be the widow of the deceased respon- 
dent and she was also impleaded and 
brought upon the record. At the hear- 
ing of the appeal one Ghulam Hussain 
presented an application that he was the 
paternal great-uncle of the deceased 
respondent and as such entitled to be 
brought on the record. The appellant 
and »both the respondents, who had 
already been impleaded, denied all know- 
ledge of this man and it was, therefore, 
necessary to order an enquiry to be held 
by the trial Court as to whether he 
really was what he represented himself 
to be. After hearing evidence the trial 
Court held that he was in fact the 
paternal great-uncle of Haji Muhammad, 
the later plaintiff, and after the question 
had been argued before us we agreed 
with the trial Court. The question then 
arose whether at that late stage he could 
be impleaded and whether the failure to 
implead him at an earlier stage neces- 
sitated the abatement of the appeal. On 
this question there is a very distinct 
conflict of authority, it having been held 
in Haidar Husain v. Abdul Ahad (1) 
that the wor ds ' legal representative ’ 

(1) [19083 80 All. 117=5~A.X. J. 62=(1908) 
A. W. N. 41. 


as used in 0. 22, R. 4 moan all tho le^al 
representatives, and that if anyone ho 
omitted the jiiovisions of tliis rule havo 
not been complied with and the natural 
consequence follows that tho appeal 
abates. On tho other hand it has been 
held in Musala Rcddi v. liaviayya (2) 
and this vioNv has l)con accepted in 
Lilo Sonar v. Jhagru Hahn (3) and 
Shih Dutta Singh Ivarini Bahhsh (1) 
that the requirements of tho law are 
sufijciently complied with if all tho 
representatives known to tho applicano 
at the time of making his application 
be brought upon the record and tlio 
application be bona tide. Abdul Rahman 
V. Shahahudditi (5) has some bearing on 
the question though the facts are not 
precisely the same. It appeared to us 
at first sight that the words ‘ legal re- 
presentative ’ mean all the legal repre- 
sentatives who, taken together, represent 
the estate of the deceased, but, after 
studying tho reasoning contained in 
Musala Reddi v. Ramayya (2) we are 
satisfied that it is impossible to carry 
out the directions contained in O. 22 
R. 4, that is to say, cases must arise in 
which it is impossible, in the words of 
the rule, to cause the legal represen- 
tative of the deceased defendant to be 
made a party. Tho words are not ‘ to 
be impleaded ’ but ' to be made a party ’ 
and to make some of the representatives 
appellants and some respondents is nob 
strictly speaking, to make the represen- 
tatives “ a party." This is recognized 
in Haidar Husain v, Ahdal Ahad (1). 
The view there taken appears to be that 
all that can be done must be done and 
where it is an impossibility to make all 
the representatives a party because 
all are not willing to bo impleaded on 
the same side the best alternative pos- 
sible must be adopted and they must 
all be impleaded on one side or the 
other. As explained at page 132 of the 
Madras ruling since the rule cannot 
always be literally followed and it is 
necessary in practice to relax the terms, 
it is not unduly straining the words of 
the rule to hold that a sufficient com- 
pliance has been made with the direc- 
tions there laid down if the applicant 
makes a bona fide application t^ bring 
on t he record all the legal r epr esenta - 

“7^ [1900] 23 Mad. 125=9 M. L. J. 313. 

(3) A. I. R. 1925 Pat. 123=3 Pat. 853. 

(4) A. I. R. 1925 Pat. 551=4 Pat. 320. 

(5) [1920] 1 Eah. 481=55 I. C. 883. 


S Lahore 

,h-„, tn.,. 1" >v” "i*. :,ti 

ascertain them aUer _ therefore. 

'■r.^rU”. .pp.- a- 

m this c - rvinlam Hussain, the 
abate because Ghulam ^ 

mo. We find 
the 

that the appellant cannot l>o held ros- 
ponsible for the omission to enter Gbulam 
Q^c-ain in her application. V^e order 
that his name he now brought on the 
record. (The judgment then dealt with the 
case on merits and dismissed the appeal.) 

Appeal dismissed. 
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the land sought to be attached was 
leased for a term of eight years for the 
satisfaction of ll/lSths of the debt. It 


;;T;;nnl-great-nncl. -as not 

upon the record -ithin ti 
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Broad^vay and Bforde, JJ. 

Joint Hindu family Chaman Ram and 
anothc) — Appellants. 


T. 


31G3 
1926, 
Dei a 


before 
a dis* 
Hajani, 
which 
on the 


Sahal and anothe) — Respondents. 

' Miscellaneous First Appeal No. 
of 1925, Decided on 16th April 
from the order of the Dist. J., 

Ghazi Khan, D/- 13th August 1925. 

Custom {Punjab)— Debti by father— Father's 
properly in daughter's hand is liable. 

. Where a male proprietor governed by custo- 
mary rules has contracted a just debt and dies 
leaving ancestral property, such property is not 
liable in the bands ol the uext bolder m respect 
of such debt unless the debt ^^.s bee'i expressly 
charged on the property. 4 P. P. 1913 and 1 < P. 

B 1919, Bel. on. But a daughter is not an ag- 
nate and does not derive her title from a common 
ancestor. She, therefor, represents her father, 
and his estate in her hands is liablo for his 
debts : 12 P. R. lOlS. Foll.\ 39 P. B. 1015, Appr. 

[P. 8, C. 2, P. 9, C. 1] 

Fakir Chand — for Appellants. 

Broadway, J. — One Fazal died leav' 
ing him surviving his mother ^It. Hajani, 
a widow Mt. Sabal and a daughter 
Mt. Gullan, but no male collaterals. 
After his death, on the 21s6 August 1923, 
Chaman Ram and Lai Ram, etc., obtained 
a simple money decree for Rs. 2,800 and 
Rs. 334: costs against the said mother, 
widow and Mt. Gullan, the money being 
payable out of FazaTs estate in their 
hands. On the 21sb May 1924 the 
decree-holders asked in execution of 
their decree for the attachment and sale. 
of certain ancestral land which had 
belonged to Fazal. The matter was 
referred to the Collector and ll-18ths of 


appears that some time 
the property was attached 
pute had arisen l^etween Mt. 

Mb. Sabal and Mb. Gullan 
had ended iu a compromise 
7th December 1923 according to which 
Mt. Hajani took ll/lSths of Fazal’s estate 
and Mt. Gullan, the daughter, the re- 
maining T/lSth-i, Mt, babal getting 
nothing. The lands referred to above, as 
having been leased by order of the 
Collector, were those which had fallen 
to Hajani and represented her ll/lSths 
share in Fazal’s estate. When it was 
sought to attach the remaining 7/18th3 
which had fallen to Mt. Gullan s share 
objection was taken, on 13th May 1925, 
to the attachment of this land on the 
ground that it was ancestral and was not 
liable for the debt having regard to the 
decision in Bawa Jagdip Singh v. Bawa 
Narain Singh (1). This objection was 
given effect to by an order dated the 
13th August 1925 and the property was 
released. Against this order the decree- 
holders have preferred this appeal 
through Mr. Fakir Chand. The respon- 
dents, although served, are neither 
present nor represented. 

The question for decision is whether 
the present case falls within the princi- 
ples laid down in Jagdip Singh v. Bawa 
Narain Singh (l) which were accepted 
as correct in Mt.Mikor v. Chhaju Ram (2). 
The principles enunciated in those two 
rulings were that where a male pro- 
prietor governed by customary rules 
has contracted a just debt and dies 
leaving ancestral property, such property 
is not liable in the hands of the next^ 
holder in respect of such debt, unless thej 
debt has been expressly charged on the 
property. The question therefore is, 
whether a daughter can be regarded as 
a ‘next holder’ within the meaning of 
these two cases. In Aft. Bliambul Devi v. 
Narain Singh (3) it was held by a Divj" 
sion Bench of this Court that a widows 
estate was the continuation of her de- 
ceased husband’s and that therefore his 
property, so long as it remains in he^ 


in 

(r) U912J 4 P. R. 1913=^173 P. L. R. 1912^ 
15 I. 0. 8G6=ieO P. W. R. 1912. 

(2) 11919J 17 P. R. 1919=49 I. C. 281=6 P. 

lY. R. 1919 (F. B.). “ 

(3) [1915] 39 P. R. 1915=103 P. W. R. 1915 
=29 I. 0. 572=3 P. L. R. 1916. 
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hands, is liable to satisfy his dobts. In 
the same way it was held by ^LeRossig- 
nol, J.i \n Kishan Singh v. Mt. Rahmat 
Bibi (4) that the daughter was not an 
agnate and derived her title from her 
father and not from the common ances* 
tor, and, therefore, represented him (her 
father), and his estate in her hands was 
liable for his debts. This case is practi- 
cally on all fours with the one now 
befc^*e us. Fazal has died and the pro- 
perty sought to be brought to sale in 
execution of a decree for a debt incurred 
by him is in the hands of his daughter. 
In my judgment the view takefl by 
the Court below is wrong and Kishan 
Singh y. Mt, Rahmat Bibi (4) is appli- 
cable. A daughter is not an agnate and 
does not derive her title from a common 
ancestor. She, therefore, represents her 
father and his estate in her hands is 
liable for his debts. I would, therefore, 
accept this appeal with costs and remand 
the case to the Court below for such 
further action as may be necessary. 

Appeal accepted. 

, (4) [1918] U P. R. 1918=44 I. 0. 561. 
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Harrison and Jai Lad, JJ. 

Radha Kishan and others — Defend 
ants — Appellants. 

V. 

Radha Kisha7i and another Plain 
tiffs — ^Respondents. 

Second Appeal No. 291 of 1922’ 
Decided on lat March 1926, from the 
decree of the Dist. J., Shahpur, D/- 29th 
August 1921. 

s{< civil P. C., 0. 84, R. 8 — BidempUon suit — 
Decree passed — Provisions of the Code not 
observed — Second redemption suit is competent 
and mortgagee cannot sue for declaration and 
possessio)i. 

Whea a decree on a redemption suit has been 
given, and the provisions of the Code have not 
been observed, and an application under B. 8 
has not been made, a second suit for redemption 
is oompetont and the title docs not pass automati* 
oally to the mortgagee, and therefore a suit by 
mortgagee for declaration of title and possession 
is not competent: A. I, R. 1925 Z,a7t. 31 and 
A. I. B. 1923 Lah. 680, Foil. [P. 9, 0. 2] 

Jagan Nath Aggarwal — for Appellants. 

Ram Chand Manchanda and Jagan 
Nath Bhandari — for Respondents. 


Hnrnson, J. — The relevant facts 
necessary for tho docision of this ap})oal 
are that on tlm 2‘U\1 Octohor I91d Devi 
Ditta, decoa-e.l, the mortgagor of tho 
property, instilutod a suit for rodemp- 
tion against tho inorl.;;ageo and a decree 
was given on appeal diiO'jtin;^ rodempLion 
on payment of Rs. l,6l>() this sum to bo 
paid within five months from Kovember 
1916. The money was not paid and no 
application was made under 0. '1, R* 6. 
Execution for costs was taken and a part 
of the mortgaged property was attached. 
An objection regarding this property was 
made by the widow of the mortgagor 
and allowed, and a suit was then insti- 
tuted, which abated on payment of the 
costs awarded. Tho mortgagee then filed 
the present suit for a declaration of title 
and for possession of that portion of the 
mortgaged property which had not been 
transferred to him. His suit has been 
decreed by the District Judge of Shahpur 
and on second appeal counsel urges that 
the view taken by the learned District 
Judge regarding the finality of the decree 
in the redemption suit is not correct. He 
relies on Sunka y.Jaru {A.I-R> 

Lah. 680) and Artira v. Bur Singh (1), 
both being judgments of this Court. 

The question before us is the same 
question with a slight variation as arose 
in both those cases, namely, whether 
when a decree on a redemption suit has 
been given, and the provisions of the Code 
have nob boen observed, and an appli- 
cation under 0. 31. R- 8 has not been 
made, a second suit for redemption is 
competent or whether title passes auto- 
matically to the mortgagee. For the 
reasons given in Arura v. Bur Siugh (1), 
it is clear that, as the provisions of the 
Law have nob been complied with, the 
preliminary decree has nob become a final 
decree and it is still open to the mort- 
gagor to bring a suit for redemption. 
Tlie only possible distinction between 
this case and those reported in the above 
two rulings is that hero a period was 
fixed for payment of tho money and the 
spirit, if not the letter, of O. o4. R. V was 
complied with by the original trial Court. 
Even so, before the mortgage can come to 
an end, it is necessary for the 
to take the final step under 0. 34, K- o, 
and this final step is the most important 
of all. As he has not seen fib to take the 

(1) A. I. R. 1025 La.b. 31=5 Lah. 371. 
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prescribed action the natural consequence 
follows that the mortgage still survives. 

\Ve accept the appeal and dismiss the 
plaintiffs' suit with costs throughout and 
leave the parties to take any further 
action which they may think advisable. 

Appeal accepted. 
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Shadi Lal, C. d., A^D Jai Lal, J. 
Kattu — Accused — Appellant. 

V. 

Enipero ) — Opposite party. 

Criminal Appeal Ko. 59 of 1926, Deci- 
ded on Svd .June 1926, from the order 
of the S. J., Ludhiana, D/- 19th December 
1925. 

Evidence Act, S. 133 — Approver's testimony 
must connect the prisoner with the offence. 

It is not sufficient that the approver’s testi* 
mony is confirmed as to the circumstances of 
the felony, but it must bo proved that the 
testimony* is corroborated in some material 
circumstances, such circumstance connecting 
and idcntifyinc the prisoner with the offence. 

[PIO, Cl} 

M. M. Tofail — for Appellant. 

Carden Noad — for the Crown. 

Judgment. — The appellant Kattu of 
the village Chaoki in the district of 
Ludhiana has been convicted of the 
murder of one Phuman, and has been 
sentenced, under S. 302, Indian Penal 
Code, to the penalty of death. 

There is amj)le evidence on the record, 
and indeed it is not disputed by the 
learned counsel for the appellant, that 
the deceased Phuman left his village on 
the morning of the 14th September 1925, 
and went with his camel to Rampur 
Mandi. It is also beyond dispute that 
he sold the camel for Rs. 48 to one 
Chetu, and that he was done to death on 
the night between the 14th and 15th 
September, while he was returning to his 
village with the money. 

The story for the prosecution is that 
the murder was committed by four per- 
sons who were actuated by a desire to 
rob the deceased of the money which he 
was carrying on his person. One of 
these four persons, namely, Kabbi, has 
turned King’s evidence and deposes that 
the crime was committed by him along 
with the prisoner Kattu, and two other 
persons, Bachna and Mohna, who have 
been acquitted by the learned Sessions 
Judge. Now, it may be that the ap- 


prover participated in the assault which 
resulted in the death of Phuman, but the 
question for determination is whether 
his testimony has received confirmation 
in some fact w*hich goes to prove the 
guilt of the prisoner. It is not sufficient 
that the approver’s testimony is con- 
firmed as to the circumstances of the 
felony which would only show that he 
was present at the commission of the 
ofl'ence, but it must be proved that ^the 
testijuony is corroborated in some ma- 
terial circumstance, such circumstance 
connecting and identifying the prisoner 
witW the offence. 

We have examined the record in order 
to see whether there is any independent 
evidence connecting the prisoner with 
the commission of the murder, and we 
have reached the conclusion that the cir- 
cumstances relied ui)ou by the learned 
Sessions Judge do nob satisfy the test 
laid down above. It is true that on the 
0th October 1925, the appellant dug out 
Rs. 13 from a place in the compound of 
his house, and this was the exact amount 
which, according to the approver, was 
given to him as bis share of the booty* 
The money, however, is not earmarked, 
and there is no evidence on the record 
beyond the testimony of the approver 
that the rupees recovered from the com- 
pound of the prisoner formed part of the 
price which the deceased had received 
for his camel. Nor can we attach any 
great value to the recovery of the blade 
of a takwa from the witness Dalu in con- 
sequence of the information supplied by 
the prisoner. The blade does not bear 
any mark of blood and hero again there 
is no evidence outside the deposition of 
the approver which would show that 
this was the weapon with which injuries 
were caused to Phuman. 

These are t)ie only two circumstances 
relied upon by the Sessions Judge in cor- 
roboration of the testimony of the ap- 
prover, and neither of them connects the 
prisoner with the commission of the 
murder. There may be a strong suspicion 
against him, but suspicion, however grave, 
can never be regarded as a substitute for 
proof. We accordingly hold that the 
guilt of the appellant has not been 
established, and accepting his appeal, and 
setting aside the conviction and the sen- 
tence, we direct that be be released 
forthwith. 


Appeal allowed. 
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Shadi Lal, C, J„ and Coldstueam. J. 

Labh Singh and others — Plaintiffs — 
Appellants. 

V. 

Ahmad Shah and others — Defendants 
Respondents. 

First Appeal No. 26 of 1922, Decided 
on 4th June 1926, from a decree of the 
Senior Sub-J., Gurdaspur, D/- 29th 
August 1921, 

(a) Civil P. C., O. 41, B. 27 — Discovery of 
fresh evidence is no ground for admission of it. 

The legitimate occasion for the application for 
the rule allowing tbe production of additional 
evidence is when, on examining the evidence as 
it stands, some inherent lacuna or defect becomes 
apparent, not where a discovery is made, outside 
the Court, of fresh evidence and the application 
is made to import it : 31 Bom. 381, Foil, 

[P12C11 

(6) Custom — Punjab — Ala and adna Maliks — 
Ala mallk levying no dues from occupiers of 
land and otiming only a small portion of land 
in the village is not entitled to succeed to adna 
mallk when his line becomes extinct — Mode of 
creation of ala and adna mallks explained. 

There are two ways in which the classes of 
ala maliks and adna maliks are created in a 
village. First, where the ala maliks so called 
are mere taluqdars whose ancestors have been 
farmers of revenue or conquerors who have been 
content to leave all the management, etc., of the 
land to the conquered peasantry and to take 
quit-rents. Secondly, where thoj ala maliks, 
originally, the sole proprietors of the soil of the 
village, have called in outsiders aud settled them 
on some or all of the lands : 175 P. P» 1888, Foil, 

An ala malik belonging to the latter category 
usually levies a customary rent from the person 
who actually occupies the land, and it is only 
in cases of this class that an ala malik is en- 
titled to the right of reversion on the death of 
the adna malik without heirs, and in no other 
case. A taluqdar who levies no dues from the 
persons who actually occupied tbe land and 
whose connexion with the village is confined to 
his ownership of a small holding in respect of 
which he pays no revenue, whether he is called 
a taluqdar or ala malik, does not succeed to the 
land when the line of the adna malik, who was 
in occupation thereof, becomes extinct. 

[P 18 C 1 2] 

(c) Custom — Deceased's line extinct — Being a 
member of deceased's got is not suff.clent for 
inheritance. 

Tbe mere fact of a person belonging to the got 
of the deceased will not sustain his claim to the 
inheritance on failure of deceased’s heirs. 

tP 14 0 1] 

(d) Custom — Punjab — Deceased’s line becoming 
extinct — Community of interests maintained in 
the village — Co-proprietors will succeed as 
against Croum, 

In villages where a complete community of 
interests is maintained, the co-proprietors are 
entitled to get the estate of a deceased proprietor 
as against the Crowo^ [P 14 G 1] 


(e) Ejectment — EnglL'^h prlncl pie — Pos^cf-slim 
is good title ajaiust all but line owner o applied 
in India — Po^^-c^.-'iofi. 

The principle t.f the Engli-^h Law to the efi'oet 
that possession is a gci'd title .against all but the 
true owner and entitles the no^eessor to maintain 
an action for ejectment against any other person 
than such owner who di^po>.'e^^e^ him ha,-, been 
adopted in India. [P H 

Tirath Bam — for Api'clliinl':. 

N iaz iMuhammad, M uhii iHniad Monicr 
and Moot Chand — for I\es| ondenls. 

Judgment. — Tlio property, \vhic1i 
the bone of contention in this appeal, 
well as in Civil Appeal No. 2748 of 1921, 
is situate in the village Mastkot of the 
Gurdaspur District. 'Xhe estate belonged 
to one Hansu, a Jat of the Bhangu got, 
who died in I9l6 without leaving any 
issue or any other relative who could 
ordinarily be regarded as his heir. Three 
sets of persons laid claim to the estate : 

(1) The proprietors of the village 
Mastkot ; 

(2) the Jats of the gob to which tbe 
deceased belonged ; and 

(3) Sayad Muhammad Shab, now re- 
presented by bis son Sayad Ahmad Shah, 
who is described as tbe taluqdar of the 
village. 

The Revenue Authorities, after first 
holding that the estate had escheated 
to the Crown, subsequently ordered 
mutation to be effected in favour of 
iMuhammad Shah, with the result that 
the first two sets of claimants have 
brought two separate actions, each 
claiming the property against the taluq- 
dar. The plaintiffs in each ca^^e deny 
the title of the taluqdar and assert their 
own rights of successuju. Relying upon 
the admitted fact that taluqdar is not in 
possession of the estate they ask for a 
decree declaring them to be the owners 
of the land in their possession. 

The Subordinate Judge has dismissed 
both the suits, bub the correctness of bis 
decision has been impeached before us. 
For the determination of the rights of 
the taluqdar we have been asked _ to 
examine the history of the foundation 
of the village, and our attention has 
been invited by tbe learned counsel for 
the respondent to certain ancient docu- 
ments which are contained 
mentary paper-book printed on the l^tn 

March 1925. Mr. Tirath Ram for tbe 
appellants points out that these docu- 
ments were never produced before the 
trial Judge in either of the^two cases 
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vrith which we aro dealing, and objects 
to the reception of additional evidence 
in the appellate Court. It appears that 
the documents formed part of a file 
prepared by the Bevenue Ofiicors at the 
time of the mutation proceeding in 
respect of the estate, hut wore never 
tendered in evidence at the trial. They 
were printed as a separate paper-book 
during the pendency of the appeal in the 
nigh Court, but the opposite party was 
not given an opportunity to show cause 
against the reception of fresh evidence 
in tlio Court of Appeal. Moreover, it is 
clear that the production of additional 
evidence at this late stage of the case 
would transgress the rule enunciated by 
the Privy Council in Kessowji Issur v. 
Great Indian Peninsula Pailway Com- 
pany (1). As observed by their Lord- 
ships in that case, the legitimate occasion 
for the application of the rule allowing 
the production of additional evidence 
is when, on examining the evidence as it 
stands, some inherent lacuna or defect 
becomes apparent, not where a discovery 
is made, outside the Court, of fresh 
evidence and the application is made to 
import it. These documents, authenti- 
city of which may be open to doubt, 
must, therefore, be excluded from con- 
sideration. 

Confining our attention to the evidence 
properly produced by the parties at the 
trial, wo find from the history of the 
foundation of the village, as recorded at 
the foot of the pedigree-table prepared 
during the Settlement oijerations of 1865, 
that one Kaula, the common ancestor of 
Bhangus (wrongly called Phangus in the 
printed paper-book), founded the village 
and that subsequently the Sayads of 
Kalanaur got it as their jagir and called 
it Pazilpur. This name was, however, 
altered, during the Sikh rule, to Mastkot . 
The Sayads subsequently became poor 
(nadar) and members of other tribes 
obtained possession of the village. After 
reciting these ancient matters the chroni- 
cler gives a narrative of the events which 
took place after annexation of the Pro- 
vince by tiio British Settlement (which 
took place in 1852), the various tribes 
enumerated therein were declared to be 
the proprietors of the land in their pos- 
session ; and that Amir Ali Shah, one of 
the Sayads who claimed to be the owner 

[1907] 31 Bom 381=3i I. A. 115=9 Bom* 

Ij. R. {57i (P. C.). 
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of the whole of the village, was success- 
ful only to the extent of getting three 
ghumaons of land W'hich was given to 
him by way of taluqdari. It appears 
that Amir Ali Shah Was hereafter re- 
corded not only the proprietor of this 
small plot of land, but also the taluqdar, 
of the whole village, and that the land 
revenue assessed on the plot was paid 
not by him, but by all the other persons 
who wore at that time held to be the 
proprietors of the rest of the village. 
The defendant, Ahmad Shah, is not a 
descendant of Amir Ali Shah, but claims 
to be his successor-in-interest by virtue 
of a sale in favour of his father Muham- 
mad Shah by Mt. Tabi, the widow of 
Amir Ali Shah. Now the deed which 
was executed by her in 1880 after the 
death of her husband, and during the 
minority of her son Lai Hussain, pur- 
ported to convey, for a consideration of 
Rs. 100, the plot of the land granted to 
her husband at the time of the Settle- 
ment of 1852, and Mr. Tirath Earn for 
the appellants urges that the instrument, 
which required compulsory registration 
under S. 17 of the Indian Registration 
Act, is inadmissible in evidence to prove 
the contents of the documents. It is 
further urged that the deed of sale pur- 
ported to convey only the land and did 
not affect the rights, if any, possessed by 
Amir Ali Shah in his capacity as the 
taluqdar of the village. There is con- 
siderable force in these contentions, but 
we find that Muhammad Shah was, after 
the transfer, entered in the Revenue 
Records as the owner of the land as well 
as the taluqdar of the village, and it is 
only these entries which have been 
relied upon by the defendant in support 
of the claim. 

The qusstion, however, arises whether 
Muhammad Shah, even if he was rightly 
treated as the taluqdar of the village 
in succession to Amir Ali Shah had 
any interest in the property owned by 
the other proprietors of the village. Now, 
it is admitted by the learned counsel for 
the respondent that neither his client nor 
any of his predacessors-in-interest has 
levied any dues, either in cash or in kind, 
from the other proprietors of the village 
at least since 1852 ; nor has any of them 
exercised any other right in respect of 
the property owned by those proprietors. 
The only matter, which distinguishes the 
respondent and his predecessors-in-inter- 
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esfc from tho remaining proprietors of Iho 
village, is that the former havo enjoyed 
iunity from the payment of the land 


Itlli 


revenue on their holding, which land 
revenue has been distributed among tho 
rest of the proprietors. It is true that 
Amir Ali Shah and his successors havo 
been recorded as taluqdars of the village, 
but whatever meaning may be attached to 
that expression, there can be little doubt 
that it did not in practice connote any 
interest in the land belonging to the 
rest of the proprietary body who enjoyed 
the plenary rights of ownership includ- 
ing the power of alienation. It appears 
that in tho Eevenue Records neither 
Amir Ali Shah nor of his successors was 
described even as ala malik, except that 
in the Settlement Record of 1910 
Muhammad Shah was entered for the 
first time in the column bearing in print 
the heading ala malik, but even there 
the actual designation immediately 
following his name is that of taluqdar. 

Now the expression 'ala malik’, as 
used in this province, gives no clear 
indication of the attributes of the person 
to whom the phrase is applied unless we 
know the origin of the tenure and the 
nature of the rights pnjoyed by a claim- 
ant which' determines his position vis 
a vjis the person who occupies tho land. 
As observed in Hira v. Chalinnu (2) 
there are two ways in which the classes 
ala maliks and adna maliks are created 
pn a village. First, where the ala maliks 
30 called are mere taluqdars whose 
ancestors have been farmers of revenue 
lor conquerors who have been content to 
leave all the management, etc., of the 
land to the conquered peasantry and to 
take quit-rents. Secondly, where the 
ala maliks, originally the sole proprietors 
of tho soil of the village, have called in 
outsiders and settled them on some or 
all of the lands. 

An ala malik belonging to the latter 
jeategory usually levies a customary rent 
from the person who actually occupies 
the land and it is only in cases of this 
class that an ala malik is entitled to the 
right of reversion on the death of the 
adna malik without heirs, and in no 
other case. Now, as stated above, tho 
taluqdar in the present case levied no 
dues from the persons who actually occu- 
pied the land, and his connexion with 

(2) [1912] 129 P.L.R. 1912=16 I. 0. 116= 
99 P. W. R. 1912. 


tho village was confined to his ownci- 
ship of a sm Ul holding in rospoct of 
which ho paid no rovonuo. It has boon 
rei)eat6dly hobl that such a iH3rson, 
whether called a tabuplar or ala nialilc. 
does nob succeed to ilio land when tho 
line of tho adna malik, who was in occu- 
pation thereof bocoinos extinct. Tlio 
caso doalt with in Surji'i v. LaliL (3) 
which has been relied upon I'y tho 
respondent related bo an ala malik of 
the second class described above, while 
the judgments in S(ird<ir Sxrup iSi'Ujk 
V. Sii,n(l ir {\) and Dal Singh v. Pluinidn 
(5) belong to tho category where tho ala 
malik is not entitled to the right of 
reversion on tho death of the adna 
malik. Tho latest caso on tho subject is 
Khurshaid Alayri v. Choudiiri Phanjii (6) 
where a Division Conch of this Court 
held that in the villages, where tho 
adna maliks are the real proprietors, tho 
ala malik being merely a taluqdar receiv- 
ing a certain percentage on the revenue, 
the latter does not succeed to the adna 
malikat when the line of the adna 
maiikhas hacome extinct, in the absence 
of a provision to that effect in the 
wajib-ul-arz or any other evidence in 
proof of such a custom. 

Now, whatever may have been the 
state of affairs prior to the Settlement of 
1852, there can be no doubt that at the 
time of that settlement there was a 
contest botween Amir Ali Sliah on the 
one side and tlio occupiers of the soil on 
the other, and it was definitely decided 
that the former was entitled only to a 
small plot of 3 ghumaons, and that the 
latter wore full proprietors of their 
holding. It is true that Amir Ali Shah 
was not required to pay the land 
revenue assessed on his land which the 
other proprieteta-s agreed to pay on his 
behalf, bub it was a trifling amount and 
can at best bo treated as equivalent to 
a certain percentage on the land revenue 
which is ordinarily received by a taluq- 
dar bub which does not give him the 
right of reversion to the estate of an 
adna malik. 'Nor has the respondent 
attempted to cite any custom or wajib- 
ul'^arz which could sustain the claim set- 

up*by him. , 

The taluqdar has nob succeeded m 
establishing his title to the estate of 

(3) [1888] 175 P. R. 1888. 

(4) [1898] 9 P. R. 1898 (P. B.). 

(5) A. I. R. 1923 Lah. 626. 

(6) A. I. R. 1925 Lab. 31=5 Lah, 382. 
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Hansu, and the same remarks apply to 
the claim oE the members of the got 
residing in the village. Oar attention 
has been invited to three instances from 
this village, in each of which, on the 
death oE an adna malik. his property was 
inherited by the members of his got, vide 
P. C. (along with the intermediate orders 
not printed, which explain the final 
mutation order ), P. E. ( to be read with 
the deposition of Radha Ram, Special 
Kanungo, printed at page 40), and P. 5 
( printed at page 30 of the paper-book) ; 
and it is argued that the taluqdar though 
residing in Kalanaur which is admittedly 
situate at a distance of only three miles 
from the village, offered no opposition to 
the claim of the members of the got in 
these cases. Nor has he produced any 
evidence in rebuttal. We have not, 
however, been referred to any decided 
case, and are awai*e of none, in which 
the mere fact of a person belonging to 
the got of the deceased has sustained his 
claim to the inheritance ; and we do not 
think that these instances, unrebutted 
though they are, are sufficient to establish 
the custom invoked by the plaintiffs. 

The claim of the proprietary body 
stands on a different footing. There is 
authority in support of the proposition 
that in villages, where a complete com- 
munity of interests is maintained, the 
co-proprietors are entitled to get the 
estate of a deceased proprietor as against 
the Crown. But this condition is nob 
satisfied in the present case. The pro- 
prietors in this village belong to various 
tribes and are nob united by any com- 
munity oE interest except the obvious 
fact that they all own land in the same 
village and are jointly responsible for 
the payment of the entire land revenue. 
They are unable to cite any instance 
from their own village in support of their 
right of succession but rest their claim 
upon five instances from other villages 
in this district. We have examined the 
documentary evidence on the .subject, 
but are unable to decide upon the in- 
formation placed before us whether the 
property of the deceased Mast Singh 
referred to in Ex. P-4, devolved upon his 
co-sharers or the proprietors of the 
village. The remaining four cases evi- 
denced by Exs. 2 P-3, P-5 and P-6, show 
that the property of a proprietor dying 
without leaving any heirs was declared 
to be the shamilat of the taraf or of the 


villages in which it was situate. The 
record, however, does not show whether 
in those villages the proprietors main- 
tained a complete community of interest, 
and in the absence of any information 
on this important matter we are unable 
to uphold the claim of the proprietary 
body. 

It is also urged ou behalf of the pro- 
prietors of tho village that, as they are 
admittedly in possession of the estate of 
the deceased, they should be given a 
decree recognizing their possessory title. 
The principle of the English Law is 
no doubt to the effect that possession is 
a good title against all but the true 
owner and entitled the possessor to 
maintain an action for ejectment against 
any other person than such owner who 
dispossesses him. The principle has been 
adopted by several High Courts in India 
and also by the Chief Court of the 
Punjab. No such claim was, however, 
set up in the plaint, and we cannot 
adjudicate upon a matter which formed 
neither the ground of attack in the plaint 
nor the subject of an issue for trial. 

The result is that none of the claim- 
ants are entitled to the estate of the 
deceased, and that both the appeals 
must be dismissed with costs. 

Appeals dismissed* 
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Jai Lal, J. 

Oil Co.t Ltd. — Defendants — ■ 

Petitioners, 

V. 

K, B. Adamji Mambonji and SonSt 
Rawalpindi — Plaintiffs — Respondents. 

Civil Revision No. 247 of 1926, Decided 
on 25th June 1926, for transfer of the 
case from 1st Class Sub-J,, Rawalpindi, to 
Karachi. 

(а) Government of India Act, S. 107 — Powers 
are to be exercised rarely. 

The powers vested in High Court under S. 107 
should be exercised very rarely and in exceptional 
circumstances to prevent real hardship or in- 
j^istice. (P. 15, C. 2] 

( б ) Civil P. C., S$. 22 and 20— Plainti Jf is to 
elioose Court — Transfer. 

Ordmarily it is for the plaintiff to choose the 
Court in which he should institute the suit and 
an order for transfer should be made only if the 
preponderance of convenience necessitates such a 
course. [P. 15 , 0. 2] 

M. S. Bhagat — for Petitioners. 

Aziz Ahmad — for Respondents. 
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Order. — The plaintitf instituted a suit 
for the recovery of R?. 5,416*9-0 in tiio 
Court of the Subordinate Judge of Rawal- 
pindi against three defendants. A preli- 
minary objection was taken on their 
behalf that the civil Courts at Rawal- 
pindi had no jurisdiction to entertain 
the suit. This objection was decided 
against them by the Subordinate Judge. 
This is an application by the defendants 
under S. 22 of the Civil P. C., praying 
that the case be transferred from the 
Court of the Subordinate Judge at 
Rawalpindi to Karachi, or in the alter- 
native that the order of the Subordinate 
Judge holding that he had jurisdiction 
to hear the suit be set aside under S. 107 
of the Government of India Act and the 
plaint be returned for presentation to the 
proper Court. On bohalf of the respon- 
dents a preliminary objection is taken 
that an application under S. 22 of the 
Civil P. C. does not lie, because that 
section applies to cases where the Court 
in which the suit sought to be transferred 
is pending has jurisdiction to entertain 
the suit. As the petitioners denied the 
jurisdiction of that Court it is conteuded 
that an application for transfer under 
S. 22 of the Civil P. 0., does not lie. 
Reliance is placed in support of this con- 
tention on Ijedg^rd v. Btcll (1) : R'lm 
Kumar Shco Chand Rai v. Firm Tala 
Ram-N athu Ram (2) ; Asharam Bald v. 
Bhola Nath (3), and National Engineering 
Co., Karachi v. Rattan Engineering Co., 
Bahore (4). Another objeotion raised on 
behalf of the respondents is that no 
revision against the decision of the 
Subordinate Judge of the defendants’ 
objection as to jurisdiction lies to this 
Court. Firm Lxl Chamt-Manffxl Sen v. 
Firm Behari Bal-Mehr Chand (5) is cited 
as authority in support of this objection. 
The Counsel for the petitioner cites 
Sioaprosad Ram v. Tricomdas Coverje 
Bhoja (6) and Bishan Mohan Sahay v. 
Narayan Prasad Asthana (7) in support 
of his contention that this Court can 
interfere under S. 107 of tho Government 
of India Act. ♦ 

(!) [1887] 9 All. 191=13 I. A. 131=1 Sar. 711 
(P.O.). 

(2) [1920] 1 P. L. T. 277=50 I. 0. 920=(1920) 

P. H. C. 0. 235. 

(3) [1918] 21 0. 0. 217=48 I. 0. 105. 

(4) A. I. R. 1923 Lah. 288. 

(5) A. I. R. 1024 Lah. 425=5 Lah. 283 (P.B.). 

(6) [1915] 42 Cal. 020=27 I. 0. 017. 

(7) A. I. R. 1921 Patua 131. 


V. Emperou Lahore Lj 

I have carofully considered tho rospoc- 
tive argumonts of the loarnod counsel 
and am of opinion that I should not 
interfere at this stage with tho order of 
the Subordinate Judge holding that lie 
has jurisdiction to entertain tho suit oven 
if I have power to do so under S. 107 of 
tha Government of Iinlia .\ct. It i^* 
quite clear that tho luwors voUed in 
this Court under S. 107 should I)e exor- 
cised very rarely and in exceptional 
circumstances to prevent real hardship 
or injustice. I am not satisfied that 
those conditions exist in this case. 

Similarly as regards the application for 
transfer of the case, I am of opinion that 
no good case has bean made out for such 
transfer. Ordinarily it is for the plaintiff 
to choose the Court in which he should 
institute the suit and an order for transfer 
should be made only if the preponderance 
of convonionce necessitates such a course. 
An examination of the affidavits filed by 
both tha parties show that this condition 
has not been fulfilled in this case. Tho 
consequence is that this petition is dis- 
missed with costs. 

Petition dismissed. 
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Shadi L\l, C. J. 

Mahammid Naim — Accused — Peti- 
tiouer. 

V. 

Empero ) — Opposite Party, 

Criminal Revision No. 023 of 1920, 
Decided on 25bh June 1926, reported by 
tho S. J., Karnal, on 12th April 1926. 

(a) Punjab Police Act, S. 20— Police ojficer 

really ill choosing to be treated by private vrac‘ 
tltloner should not be convicted under 6. 20. 

Thero is nothing in the law to require a police 
Officar to enter a Civil Hospital and not place 
hiniscU under the treatment of a private practi- 
tiouor when he is ill and, therefore, he should not 
ho oonvictod under S. 29 if he chooses to be 
treatod by a private practitioner. [P 1C G 1] 

(fc) Punjab PoUco Act, S. 29 — Police officer 
really ill — Section does not apply. 

Whore a police officer who is really ill and i.s on 
leave fails to report himself for duty on the ex- 
piration of his leave, his failure to report is not 
without reasonable cause. [P 1C G IJ 

Mathra Das-— for Petitioner. 

Facts. — Tho petitioner Muliammad 
Naira is a Police Head Constable of tho 
Karnal Police. He obtained four days’ 
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casnal leave on the 10 th of June and ex* 
tended it for a further period of four 
days by telegraphic application. After 
that ho did not attend till the 7th of 
September. His plea is that he was un- 
able to attend owing to sickness and that 
he had forwarded several applications 
but did not receive any reply. This ex- 
cuse has been accepted by the Magistrate 
who a'lmits in his judgment that the 
Head Constable suffered from piles, liver 
trouble and malaria, but the Magistrate 
has convicted him because ho thinks that 
the accused sholcl have got himself ad- 
mittel into some Civil Hospital and re- 
couive to a private practitioner was not 
justifiable. Muhammad Nairn was, 
therefore, convicted under S. 29 of the 
Police Act and sentenced to pay a fine of 
Rs. 30 or one month’s pay. He has ap- 
plied for revision. 

Grounds. — The evidence of Dr. Ram 
Saran (D. W. No. 8) shows that the ap- 
plicant was unfit for duty from the 15th 
of June to the 30th of August when he 
was under the treatment of the doctor 
and even on the 30fch August the doctor 
was of opinion that the petitioner would 
be fit to attend to duty after a week. As 
I have already stated above, the Magis- 
trate does not disbeliovo the doctor and 
thinks that the Head Constable was pre- 
vented from attending to duty owing to 
his illness. There is nothing in the law 
to require a police officer to enter a Civil 
Hosjutal and not to place himself under 
the treatment of a private practitioner, 
and the Magistrate is wrong in thinking 
that it was the duty of the petitioner to 
present himself at head-quarters and 
enter himself in a Police Hospital or • 
other Civil Hospital. S. 29 lays down 
that a police officer who is on leave, and 
fails without reasonable cause to report 
himself for duty on the expiration of his 
leave, is liable to be penalized rnder that 
section. It is in evidence that the man 
was unfit to resume duty. The section 
does not say that a man, even though 
unfit for duty, should report himself to 
obtain a certificate for leave at head- 
quarters. I am, therefore, of opinion 
that the section is not applicable to the 
petitioner’s case. In Jagadisk Chandra 
Bose V. Emperor (1) a police constable, 
after the expiry of his leave, had apf)lied 
for an extension of his leave on ^vhich he 
was a sked to submit a medical certificate. 

[1021] 25 0. W. N. 408=23 Cr. L. J. 227. 


He represented that he was not ill but 
was detained to settle his affairs in a 
Bank. It was held that in the circum- 
stances of the case the petitioner did not 
fail without reasonable cause to report 
himself to duty on the expiration of his 
leave and that his conviction was not 
sustainable. The present case appears to 
be much stronger. 

It is recommended, therefore, that the 
conviction of the applicant may be set 
aside and the fine, which has been paid, 
be refunded. 

Order. — For the reasons recorded by 
the learned Sessions Judge I set aside the 
conviction and direct that the fine, if re- 
alized, be refunded to the accused. 

Conviction set aside, 
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Shadi Lal, C. J. 

Bari Kishen — Accused — Petitioner. 

Polo Bam — Oomplainant — Respondent. 

Criminal Revision No. 31 of 1921, Deci- 
ded on 25th April 1921, for transfer of 
the case from the Court of Ist Ci. Hony. 
Mag., Kharar. 

Criminal P. C., S. 526 — Proceedings dilatory^- 
Transfer is desirable. 

Where the proceedings of the Magistrate were 
dilatory and issued a warrant against the 
accused’s wife who was a pardanashin lady : 

Held : that a transfer was desirable. [P 16 C 2] 

Sagar Chand — for Petitioner. 

B. C. Soni — for Respondent. 

Order . — The proceedings of the Hon-) 
orary Magistrate have been dilatory, and 
his order for issuing a warrant against 
the accused’s wife, who is a pardanashin 
lady, was wholly improper. 

Both the complainant and the accused 
reside at Rupar, and it is desirable that 
the case should be tried by a stipendiary 
Magistrate at that place. I accordingly 
transfer the case from the Court of the 
Honorary Magistrate at Kharar to that 
of the Sub-Divisional Magistrate at 
Rupar ; but this order is made on the dis- 
tinct understanding that the accused will 
not ask for a trial de novo and that the 
evidence already recorded by the Honor- 
ary Magistrate shall continue to be the 
evidence in the case. 

Appeal accepted. 
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Addison, J. 

Bi$hamhar Das and another — Accused 
— Petitioners. 

V. 

Emperor — Complainant— Oprosit© 
Party. 

Criminal Eevision Ko. 763 of 1926, 
Decided on 15th July 1926, reported by 
the S. J., Hoshiarpur. 

Criminal P. C., S. 6GlA~Pending Civil suit 
Subject matter same in both— Criminal ca^e 

should be stayed— Civil P. C., S. 151— Criminal 

trial. 

Where the subject-matter of both a criminiJ 
case and a civil suit pending in another Court 
IS the same, the criminal case should be stayed. 

[P 18 C 2] 

N and Lai — for Petitioners. 

Fakir C’/ia7jd— for the Crown 

Facta.— The complainant, Sant Ram, 
entered^ into certain transactions with 
the petitioner’s firm Hemraj-Bishambar 
Das of Jullundur and Bishambar Das- 
Bodhraj of Bombay. Both these firms of 
Jullundur and Bombay are said to belong 
to Bishambar Das, the managiag pro- 
prietor at Jullundur, and Mul'Raj, son of 
Bishambar Das, who is managing pro- 
prietor in Bombay. The complainant, 
Sant Ram, instituted a complaint under 
S. 420 of the I. P. C. against both 
Bishambar Das and his son Mul Raj 
alleging that the defendants had no in- 
tention to fulfil those contracts and 
^erefore, had cheated the complainant. 
The contracts on the basis of which 
charge has been laid on Bishambar Das 
s-ud his son Mulraj were not the first 
dealings between the parties but were 
some of the transactions in the course of 

a number of other dealings which are not 
impugned. 

On behalf of the persons accused before 
the Magistrate, objection was raised that 
a civil suit was pending in the Bombay 
High Court on its Original Side with 
regard to all the transactions between the 
parties. The complainant's counsel 
admits before me at the hearing of this 
petition that this is true, although the 
learned Magistrate has remarked in his 
order, now under revision, that copies of 
the pleadings in the Bombay Court had 
not been put in. This objection has been 
disallowed by the Magistrate, who had 
ordered proceedings to take their course, 
and on behalf of the accused persons, the 

present petition for revision has been in- 
stituted. 
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^ Sardar Gurdial Singh Kapur, exor- 
cising the powers of a Magistrate of tlie 
1st Class in the Hoshiarpur District, by 
order dated 4th January 1926, refused to 
stay proceedings in this 'case under Ss. 
420/426, Indian Penal Code. 

Grounds. — It is now admitted lefore 
me that a civil suit is pending in the 
High Court of Bombay, and it include^ 
a consideration of all the transaetion.s, 
which are the subject-matter of the ine— 
ent accusation. That the matter co’ild 
not be very much different is also evi- 
dent from an application, dated the 7tli 
December 1925, by the complainant him- 
self before the Magistrate, in which he 
alleges that he wanted certain documents 
in the possession of the firm of the ac- 
cused persons in Bombay which would in 
all probability be produced before the 
Bombay Court, and the Magistrate has 
been asked in this petition to send for 
those documents from the High Court of 
Bombay, if and when they were produced 
before it. The Magistrate has passed an 
order accordingly and in the order, now 
under revision, it is noted that two 
sealed envelopes containing documents bad 
been received from Bombay and others 
should be sent for from there. Thus there 
seems to be no reason whatsoever to sup- 
pose that the subject-matter of contention 
between the parties is different. As re- 
marked above, before me it is not denied 
by the learned counsel for the-complainant. 
It has been held in Emperor v. Bishen 
Das (1) that it is a very sound general 
principle that parties should not be en- 
conraged to resort to the criminal Courts, in 
a case in which the point at issue is one 
which can more appropriately be decided 
by a civil Court. It was remarked in that 
judgment that there was unfortunately a 
tendency on the part of persons, who 
considered themselves, aggrieved to rush 
to the criminal Courts either for pur- 
pose of obtaining at small cost, to them- 
selves, a decision on matters, which 
ought in the ordinary course of things to 
be adjudicated upon by the civil Courts 
or of prejudicing the course of proceed- 
ings already instituted, or about to be 
instituted in a civil Court by the other 
side. This tendency, the Chief Court 
declared should be checked and criminal 
Courts should be on their guard not to 
lend their aid in cases of this kind. 

^(1) ri9103 83 P. R. 1910 Cr.=8 I. C. 1161=67 
P. L. R. 1911. 
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Thasa reinivks waro raaenfely approved 
bv tho High Oo^-irfc, Lahore, in [ji,dha 
Shah V. .-1;^ (2). The com- 

plainant’^ counsel has urged before me 
that as iho matter now under discussion 
was ontiroly within the discretion of the 
Magistrate who had refused to stay tho 
criminal proceedings, the High Court 
would not on revision interfere with that 
exercise of discretion. Discretion vested 
in the Courts, however, is one which has 
got to be judicially exercised and there 
are reported cases sliowing that the High 
Courts have into- fered on revision when 
interlocutorv orders were passed in cri- 
minal cases, ‘which amounted to abuse of 
tho process of Cotirt. Becently. tho 
Lahore High Court itself has interfered 
with the issue of process by a Magistrate 
of Jhaug in what is known as the Chiniot 
■Rmt Case.’ There can be no manner ot 
douU trat the powers of the High Court 
in preventing abuse of powers by a cri- 
minal Court are very extensive. The 
discussion about tho powers of the High 
Court in Kmpcror v. Bisheii Das U). at 
pa -95 U2 and 113 (of P. R-) of blie report 

fs instructive. Even if there were any 
doubt on the subject under the pioMMOii 
of the Criminal P. C- as they stood betore 

the amendments of it by Aco 18 of 

1923, that doubt is. in my opinion finally 
set at rest by the enactment of b. 5bl A 

which runs as follows : , , , , 

Nothine iu this Code shull ba deemed to 

limit or uffoct the inheroat power o£ the High 
Vil'ike such orders as may be necessary 

to give oHoct to any order under this Code or to 
prevent abuse of the process of any Court or 
otherwise to secure the ends of justica. 

Before the Magistrate the complainant’s 
counsel had referred to Taj-ud-din v. 
Taj Michavimad Nasir (3), in support of 
the contention that the criuiinal pro 
ceedings could continue. That case, 
however, proceeded upon peculiar facts 
of its own, and the learned Judge who 
delivered that judgment, distinctly poin- 
ted out that the decision involved in the 
civil suit could possibly have no effect 
upon the trial of the question that had 
been raised in the oiiminal case, with 
regard to the cases in which civil and 
criminal pi*aceedings were based on one 
and the same document. In the present 
case, the transactions beween the parties 
which are complained against, are evi- 
denced by docume nts, upon the basis of 

(2) A. irR. 19i5 Lah. 289.” 

(3) U921J 23 Cr. L. J. 3=69 I. O. 390. 


which, among others the civil suit in 
Bombay is instituted, and which docu- 
ments indeed the complainanant himself 
has asked t!ie Court to send from that 
Court. 

For reasons stated above, I am of opi- 
nion that tho continuance of the Cri- 
minal proceedings before the Magistrate, 
in the present case, would amount to 
a,buso of the powers of a Magistrate, and 
would considerably hamper the decision 

of the civil suit in Bombay. 

I. thmvfore, submit the records of the 
case to the High Court for the order of 
the Magistrate, refusing to stay the pro- 
ceedings, being set aside, and for stay of 
the proceedings. 

Order. — For reasons given by the 
learned Sessions Judge I direct that the 
criminal proceedings in question will be 
stayed pending the decision of the civil 
suit in Boinhay. 

lievision- allowed. 
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H.vlirisox and Dalip Singh, JJ. 

Abdul Uahmau — Plaintiff — Appellant. 

V. 

Ghulavi Muhavimad and others — De- 
fendants — Respondents. 

Second Appeal No. 1121 of 1922, De- 
cided on lObh May 1926, from the decree 
of tho Addl. Dist. J., Lahore, D/- 2nd 
May 1922. 

Contract Act, S. 23 — Tranafcr to Patwari is 
agai7ist public i>olicy — Punjab Land Revenue 
Act (1887K S, 28 — Rules under. 

A transfer of land to a Patwari in contraven- 
tion of rules framed by the Finaucial Commis- 
sioner under S. 23 of the Punjab Land Revenus 
Act 18 of 1887, is void under S. 23 of tho Contract 
Act, being opposed to public policy : 39 All. 51 
(F. B.), Dissented from. [P 19 C 1] 

Tirath Ram and Asghar Beg — for Ap- 
pellant. 

Tara Singh — for Respondents. / 

Judgment. — The facts of this appeal 
are briefly as follows : The land m 
this suit was originally owned by one 
Khushi Ram jointly with other. He is 
alleged to have sold his share for Rs. 600 
to Muhammad Hussain, the then Pat- 
wari in the village, and his brother 
Hassan Muhammad. The mutation wa^ 
refused by the revenue authorities. 
Subsequently Muhammad Hussain sold 


1927 


A'BDUL EaIIMAN* V. GHULAM MniAMilAD 


Lahore I ) 


his share to the present plainfcirT-appel- 
lant and the revenue authorities sanc- 
tioned this mutation. Thereafter the 
present plaintiff brought this suit for 
possession of the land alleging that the 
defendants had taken forcible possession 
of a portion of the land sold to him. 
The trial Court dismissed the suit hold- 
ing that, under the rules framed by the 
Financial Commissioner under S. of 
the Punjab Land Eevenue Act XVIII of 
1887, a Patwari was debarred from ac- 
quiring land in the village to \^hich he is 
appointed: vide Standing Order No. l.o, 
paragraph 9. It held that this rule 
liad the force of law and tho sale in 
favour of the Patwari was, therefore, for- 
bidden by law, and the sale itself was, 
therefore, void under S. 23 of tho Indian 
Contract Act. 

The trial Court further held that 
there was no consideration for the sale 
to the Patwari and that it had been 
effected with the object of winning the 
Patwari’s favour. It relied on two rul- 
ings, Shiam Lai v. Chhaki Lai (1) and 
Sheo Naraiii v. Mata Prasad (2). 

The lower appellate Court dismissed 
the appeal holding that tho rules had 
the force of law and that, even if they 
bad not the force of law, the contract 
was opposed to public policy under S. 23 
of the Indian Coutracb Act. The lower 
appellate Court also relied on the Alla- 
ha^d rulings quoted above. No other 
point was decided. In second appeal 
the appellant has contended that the 
two Allahabad rulings have been over- 
ruled by a Full Bench decision of the 
same High Court reported in Bhagwan 
Devi v. Murari Lai (3). He has also 
referred to Kamala Devi v. Gurdayal (4) 
another Full Bench decision, to Dhirea- 
dra Kumnr v. Chandrkanta (5) a 
Calcutta ruling, and Balkisken y. Debt^ 
Singh (6), a ruling of the Nagpur Judi- 
cial Commissioner. The respondent has 
relied on Kerakoose v. Serle (7) and on 
various other rulings which, however, 
need nob be mentioned as the facts in 
those rulings wore quite different. 

(1) [1900] 22 All. 220={1900) A. W. N. 80. 

(2) [1905] 27 All. 73—1 A. L. J. 412. 

(3) [1917] 39 All. 61=36 I. C. 259=14 A. L. 3. 
962 (F. B.). 

(4) [1917] 39 All. 68=86 I.C. 319=14 A.O.OGO, 

(5) A. I. R. 1923 Cal. 154. 

(6 [1019] 16 N. L. R. 25=52 I. C.163. 

(7) [1841-4GJ 8 M, I, A. 829=4 Moo. P. C. 459 
=1 Bar. 280 {P. C.). 


It is unnecessary for us io decide 
whether tho rules framed undur 8. 'dS 
are ultra vires or inlra vires of tiie 
Financial Commissioner or wliolhor they 
have the force of law or not as wo con- 
sider that the appeal can he dis]iO'Cil of 
on the ground that the contract is op- 
posed to public policy. Jt is obvious 
that it would be most dotrinuudal lo^ 
the duo performance of I ho dulics of -J 
Patwari if he were allowed to I'tu.ome' 
a landlord in tlio cii-clo in whicdi ho i- 
serving. The Patwari is concerned wiiii 
maintaining a true and accurate record! 
of right of agricultural land in t.hat eii cle 
and also in maintaining an accurate 
record of tho fact of possession of 
agricultural land. It follows, Miercfore. 
that if lie himself is an owner of land iu 
that circle it is likely that his interest 
may conflict with his duties. 

With all respect to tho Full Bencli 
decision in Bhngwaa Devi v. Marari L il 
(3) we are unable to agree with the 
reasoning thereof. Mr. Justice Walsh in 
that ruling points out that there is a 
di.stinction between the subject-matter 
of the contract and the conduct of tlio 
party entering into the contract and tliab 
it is only the former question whicii 
should be considered in applying S. 23 
of the Indian Contract Act. In Kara' 
/foose V. SeWe (7) the Privy Council hehl 
that it was contrary to public jiolicy to 
appoint the Registrar of the High Court 
to present bills on behalf of infants for 
account of their estates on the sole 
ground that such an appointment was 
likely to conflict with the duties of the 
Registrar because the Registrar derived 
a benefit from all money paid into Court. 
Counsel for the appellant contends that 
this ruling can he distinguished because 
tho commission paid to the Registrar 
was a secret one, and he concedes tliat 
unless this is so the ruling is nob dis- 
tinguishable. The commission as a 
matter of fact was paid according to the 
practice of the Supreme Court as pointed 
out in that ruling. There was, there- 
fore, no question of secrecy about it. 

Now, as pointed out by the Privy 
Council in that case, the object of ap- 
pointing the Registrar was a laudable 
one, but it was the fact that the Regis- 
trar was an official of tho Court which 
made the appointment a had one. 
Therefore tho distinction drawn by 
Mr. Justice Walsh in tlie Allaliabad case 
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seems not to have been approved of by 
the Privy Council. In Dhirendra Kumar 

Chindrakanti {6) the question arose 
under the Government Servants Conduct 
Rules. In our opinion that is a totally 
different matter, because a Government 
servant is not absolutely prohibited from 
aquiring land nor does it necessarily 
follow that if he does so acquire land 
his duties will conflict with his interest. 
The case of a Patwari acquiring agri- 
cultural land in his own circle stands, 
it seems to us, on a wholly different 
footing. W'e hold tliat the only object 
of the agreement was the acquisition of 
land by the Patwari and in the nature 
of things this would tend to injure the 
public service. 

We, therefore, dismiss this appeal, but* 
in view of the fact that the appellant 
had some justification in filing his 
second appeal and, as pointed out in the 
Calcutta ruling, the matter has been the 
subject of conflict of authority, we do 
not allow respondent his costs. 

Appeal dismissed. 
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Ffrode akd Campbell, J. 

Khair-ud’Din — Plaintiff — Appellant. 

V. 

Tara Singh and anothei Defendant® 
— Respondents. 

First Appeal No. 1639 of 1924, Decided 
on 18th June 1926, from the decree of 
the 1st Cl. Sub-J., Lahore, D/- 5th May 
1924. 

(a) Tort — Defamation — Libel suit — Ini' 
putation rendering plainti ff liable to criminal 
prosecution — Benefit of doubt as to truth of 
allegations must be given to plainti ff and not to 
defence. 

When a newspaper publishes a defamatory 
statement charging a person with conduct which, 
if true, would render him liable to a criminal 
prosecution, and subsequently attempts to justify 
such a charge, the facts charged must be proved 
with the same degree of precision as would be 
required in a prosecution on foot of such a charge. 
In other words in a libel suit imputing cou' 
duct to the plaiutifi which would render him 
liable to criminal proceedings, the benefit of 
any doubt as to the truth of the allegations 
complained of must be given, not to the defence 
but to the plaintiff. [P 22, 0 1] 

sfr (6) Tort — Defamation — Journalist publish- 
ing defamatory statement is not specially pri- 


vileged — On the contrarij he has greater respon- 
sibility. 

A journalist who publishes a defamatory 
statement, which is not true, about a Govern- 
ment servant is in the eyes of the law precisely 
in the same position as any other person. "Tie is^ 
not specially privileged as to what he must say. 
But on the other hand he has a greater res- 
ponsibility to guard against untruths, for the 
simple reasoa that his utterances have a far 
larger publication thau have the utterances of 
the individual, and they are more likely to be 
believed by the ignorant by reason of their ap- 
pearing in print. fP 23, 0 1} 

^ (c) Tori — Defamation — Plea of justifica- 
tion — Defendant »nus< prove truth — Two persons 
alleged to be beaten — Proof as to beating one only 
is not enough. 

In order to succeed upon the plea of justifica- 
tion the defendants have to prove that the 
whole of the defamatory matter is substantially 
true. It is not enough under the plea of justi- 
fication of all the matters set out in a libellous 
publication to prove that some of them are true. 
When two persons are alleged to have been 
savagely beaten, it is not enough to prove that 
one person was in fact so beaten. [P 23, C 1, 2] 

(d) Damages— Measure of — Libel suit — Tort 
— Defamation. 

In a libel suit no rule can be laid down for 
measuring damages. Each case must depend 
upon its owu particular facts. [P 23, C 2} 

^ ie) Tort — Defamation — Statement defaming 
Oovernment servant, even though published in 
the most contesnptible journal — Plaintiff is en- 
titled to -substantial damages if statement not 
proved to be true. 

A statement defaming a Government servant'’ 
even when published in the most contemptible 
journal will most certainly come to the know- 
ledge of the authorities, aud the position of the 
person defamed must necessarily be imperilled 
unless he can secure either a complete retrac- 
tion of the libel or establish his innocence in an 
action at law, and .the plaintiff is entitled to 
substantial damages, if the libellous matter is- 
Dot proved to be true. [P 23, C 2] 

Carden Noad and Anant Ram Khoslcc 

—for Appellant. 

G. 0. Narang and Mati Singh — for 
Respondents. 

Fforde, J . — This is an appeal against 
the judgment and decree of the triaJ 
Judge dismissing the plaintiff’s suit with 
costs. The plaintiff-appellant is the 
Darogha, or Head Jailor, of the Central 
Jail at Lahore. The respondent Sardar 
Tara Singh was, at the time of the publi- 
cation complained of, the proprietor andf 
editor, and the respondent Cbanchal 
Singh was the printer, of a vernacular 
newspaper known as the Pardesi Khalsa- 
The suit was brought for damages for 
defamatory statement published on the- 
15th of February 1922, in the respon- 
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dents newspaper. The paragraph com- 
plained of U as follows : — 

LawUssness in the Central Jail at Lakere. 

Bhai Magh Siagh Ji of Find Nathoke, dis- 
tnot LahorOi was sdQt6nc0d to seven ye^rs* rigor** 
ous imprisoDmaat in tha casa in oonnesLion with 
the possession of Gurdwara Piple Sahib. He is 
kept in the Central Jail, Lahore, among ordinary 
prisoners. On the evening of the 9 th he uttered 
^outs of Sat Sri Akal ’ after performing his 
Kah Has (evening prayers). Ail the prisoners 
had been confined in their cells, Bhai Megh 
■oiQgh Ji and another Sikh prisoner ware taken 
out of their cells, and were caused to be beaten 
by Fathan Warders ; that they passed stool and 
jrme in their trousers. The Darogha dragged 
them (by catching hold cf their keshas, long 

(keshas) pulled out their hair 

received through a 
underlings of bureaucracy 
or the Bake of rewards practise so much tyranny 

brethren, that one shudders to 
ar of It. The Shromani Gurdwara Com- 
mittee should at the earliest possible date, send 

u news m the form of a communique to the 

publication, and should taka 
uotice of the matter. 

It is obvious thafc*thi3 paragraph is, 
n nob true, of a highly defamatory 

nature, inasmuch as it accuses the appel- 

■mnt of ordering two defenceless pri- 
soners bo be savagely beaten merely be- 
cause one of them shouted out a religious 
phrase in the performance of his cus- 

jomary devotions. The charge is mani- 

lesfcly one of the gravest character, irn- 

appellant as it does, conduct 
which forms the subject of criminal pro- 
ceedings, and which would certainly, if 
rue, warrant his dismissal from the 
*^overnm3nt service. 

orily defence to the suit is that 
0 words complained of are true in sub- 
; ance and in fact. That was the sole 
S3ue which was tried, and upon that issue 
0 trial Judge found in favour of the 
^03pond9nt3, holding that the story of the 

of Megh Singh, as published, was 
ubstantially true. The onus of proving 
his issue was quite correctly placed on 

she respondents. 

The only questions which arise, there 
ore, for determination in this appeal 
^rstly, whether the finding of the 
rial Judge is warranted by the evi- 
0nce on the record, and secondly if not 
warranted to what damages is the ap- 
P0llant entitled. The only direct evi- 
' once in the case is that of Megh Singh, 
oe of the persons referred to in 
^ne paragraph compUined of. (Tb«n 
*t 0 r stating the material part of 


Megh Singh’s evidence as given in 
his examination-in-chief his Lordship 
proceeded.) Before dealing with the evi- 
dence of the other witnesses it is necas- 
saiy in order to make tlioir statements 
intelligible to refer to certain incidents 
which admittedly took place in the Jail 
between the 9th of February and the end 
of that month. There is no doubt that 
at the end of February a hungoi-strike 
of political prisoners took place in this 
Jail. According to the plaintiffs tUB 
strike started on the evening of the 2ith 
of February and continued till noon of 
the 26th. This strike was due to two 
causes. One was owing to the belief 
amongst the prisoners that Megh Singh 
had been given gunny clothing and a 
prison cap to wear. The other reason 
was that the political Sikh prisoners 
demanded that certain military prisoners, 
who had just been brought to the Jail, 
should be confined with them as political 
prisoners and given black turbans to 
wear instead of the ordinary Jail cloth- 
ing and cap. 

The date of the strike is also fixed by 
Abdul Ghani,a Deputy Jailor, who like- 
wise says that it commenced on the 
evening of the 24th and terminated at 
noon of the 26th February. Autar Singh, 
a Bar-at-Law of Gnjranwala, who was 
examined for the defence, fixed the 
hunger-strike as having taken place 
either towa’-ds the end of February or 
the beginning of March, which is in ac- 
cordance with the dates given by the 
two Jailors. In point of fact the time 
at which this hunger-strike took place 
does not appear to have been disputed in 
the Court below ; but the significance of 
these dates becomes apparent when one 
tests the evidence of Megh Singh with 
that of the other defence witnesses. 
The trial Judge states in • his judgment 
that the dates are quite immaterial in 
the case, but why he makes this state- 
ment I find it hard to understand. The 
witnesses attempt to fix the time of the 
alleged assault by reference to the time 
of the strike. One can quite understand 
their not knowing the actual dates of 
these events, but they are bpimd to know 
whether the strike took place before, 
immediately after, or at some lapse of 
time after the cruelty alleged to have 
been perpetrated on Megh Singh, more 
especially as this strike is alleged by the 
defence to have been organized as a 
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protect against the ill't-i'catment o: 
'^inah. Taken in thi'=' sense the 


Me-h 

times 


'vhen the vavions ina^^ters took place 
a.o o' tlie highest impo‘.*bance, (Tncn his 
Loi'-Nhip after examining tlie whole 
of the evidence held that no jury conld 
reasonably come to the conclnsion that the 
statement publislied in the respondent’s 
inewspaper has been proved to l)e true.) 
It is to be observed that when a newspaper 
'publishes a defamatory statement charg* 
'ing a person with conduct which, if true, 
^would render him liable to a criminal 
pro^ec ition, and subsequently attempts 
to justify such a charge, the facts charged 
must be proved with the same degree of 
precision as would be I'equired in a pro' 
sedition oa foot of such a charge. In 
other words, in a libel suit such as this, 
imputing conduct to the plaintiff which 
would render him liable to criminal pro* 
iceedings, the benefit of any doubt as to 
Ithe truth of the allegations complained 
of must be given not to the defence but 
"0 the plaintiff. The trial Judge has 
i-aken the exact opposite course. Having 
admitted every kind of hearsay evidence 
to prove the cause of the strike in the 
jail, he concludes that the reason alleged 
to have been given by the strikers for 
the strike is sufficient co establish the fact 
that Megh Singh had been beaten for 

shouting Sat Sri Akal. 

He has given no weight whatsoever to 
the glaring inconsistencies in the 
statements of the different witnesses. 
The fact that the witness Tara Singh 
admitted in cross-examination that before 
the strike the daroglia raised no objec- 
tion to such shouts, is entirely overlooked 
by the trial Judge. It is unnecessary to 
compare the many discrepancies in the 
stories told by the different defence 
witnesses. But it seems to me a very 
strange thing that the Judge wlio heai*d 
the witnesses does not appear to have 
allowed such discrepancies to affect bis 
conclusion. He comments 'on the -fact 
that the appellant and bis witness Abdul 
Ghani did not produce any documentary 
evidence in corroboration of the evidence 
as to the date when the strike took place. 
But surely the Judge must know that 
when the onus of establishing the truth 
of certain facts is put upon the defence 
it is for them to call for documents in 
support of their story. Had the defence 
required the production of any documents 
from the ‘jail they could easily have 


obtained them by an ordor from the 
Court. 

Ill point of fact, as I have already 
said, the date of the strike does not 
appear to have lieen disputed. If any 
facts can bo said to bo clearly established 
by the evidence in this case they are 
these: The publication complained of 
took place on tbe loth of February. In. 
that publication it was alleged that 
Megh Singh was cruelly treated ^ on tbe 
9th February. The strike which took 
place in tlie jail occurred not earlier than 
the 2Uh of February. These facts the 
trial Judge seems to have wilfully 
ignored, or, rather, when they come in 
conflict with the evidence of the defence 
witnesses he prefers the statements of 
those witnesses though they are in 
absolute contradiction to these three 
salient facts. 

The frame of mind of the trial Judge is 
best shown by some observations which 
appear towards the^lose of his judgment. 
The plaintiff, he says, could have pro- 
duced do3unienta'’y evidence to discredit 
the defence story. He also say.s that the- 
plaintiff could liavo jiroduced evidence to- 
show when Gurdit Singh was transferred 
from Lahore jail during the strike. 
fintlier states tliat the plaintiff could 
easily have produced evidence as to the 
admission of certain prisoners to the jail 
during the strike. All these matters of 
evidence would have established when 
the strike took place. That no doubt is- 
perfectly true, but the Judge entirely 
forgets that it was for the defence to 
prove their case, and in view of the fact 
that neither the plaintiff nor the Deputy 
Jailor Abdul Ghani were asked one word' 
in cross-examination suggesting any doubt 
as to the accuracy of the date fixed by 
them for the strike, 1 fail to understand 
why tbe Judge seems to think it neces- 
sary that -they should have produced a- 
whole heap more evidence to establish 
this uncontradicted fact. Following this 
criticism the trial Judge continues: 
“Non-production of best evidence in- 
possession of the plaintiff raises presump' 
tion against him.” and then he goes on to 
say that 

the dates are quite immaterial in the case*- 
Thi story of the baatiug of tbe prisoner is sub- 
stantially true. 

To this I need only say that the plain- 
tiff has produced not only the best but 
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the only lu'oper evidenco in the oa>e, 
namely, his own oval statement onoaMi 
in Court and the oval statomont^ of his 
witnesses upon oath in Co n t. If tin le 
were any documents availahlo lo con- 
tradict this evidence it \Yas for tl>e 
defence to demand tliem. But why a 
witness whose own 'testimony upon a 
particular point has not even been 
challenged should be required to produce 
documents to corroborate that piece of 
testimony, I quite fail to understand. The 
trial Judge concludes his judgment with 
these words ; 

The defendants published what nows they got. 
It is the duty of a journalist to bring to the 
notice of the Government such complaints 
against their ^rvants. I have not referred to 
the statement of M.^lik Lai Khan to the tfiect 
that plaiutiS hesitated to bring this suit. I need 
not say anything about it. To publish true 
facts^ against a person in the interests of the 
public and of Government is not defamation. 

With regard to these observations I 
may say that it is the duty of a journalist 
only to publish complaints which he is 
satisfied are true. If he publishes com- 
plaints of a defamatory nature which ave 
not true he must suffer the consequences. 
A journalist who pr.blishes a statement 
about an individual is in the eyes of law 
precisely in tho same position as any 
other person. Ho is not specially 
privileged as to what iie may say. But 
on the other hand he undoubtedly has a 
greater responsibility to guard against 
untruths; for the simple reason that lus 
utterances have a far larger publication 
than have the utterances of the indivi' 
dual and they are more likely to be 
believed by the ignorant by reason of 
their appearing in print. 

Having heard tho entire evidence 
fflinutely dissected by counsel on both 
sides it is perfectly clear to my mind 
that th.5 respondents have signally failed 
to prove that the defamatory words a\’o 
true and accordingly tho plea of justifi- 
cation has failed. And in this regard I 
may point out that even if it has been 
established that tho plaintiff bad caused 
the prisoner Megh Singh to be beaten in 
the manner alleged by Megh Singh him- 
self, this would not establish the plea of 
justification and entitle the respondents 
to a verdict. In order to succeed upon 
the plea of justification the defendants 
have to prove that the whole of the 
defamatory matter is substantially tme. 
It is not enough under tJie pita of justl- 


licaMou ii. !i liic luiiiloi's 'c! 'n • 

lil)e!lo’ p hhc'.il.on f ) ' 

of them When two I'cr-oiU; 

are aile.^ci^ (•» i-avc been savagely Ijcaici), 
it is not ono' gh p'ovc tiuit one pei'son 
was in fact so lieatvn. Aud accordingly, 
if in tho pre^Oiit ca-vc i; l>:id in fact been 
proved that Alogli Singh liad been ill- 
treated in the luaniicr alleged in 
the oflending ncwsiiapcr paragraph 
that would not he sufficient to O'^tahlisli 
the plea of justification, and tho appel- 
laut wo\ild even on that finding bo en- 
titled to a verdict. Such a verdict, 
however, w-ould hardly entitle him to 
more than contemptuous damages. But 
in the present case, in my opinion, the 
respondents have wholly failed to prove 
that any of the libellous matter is true, 
and accordingly the appellant is entitled 
to substantial damages. 

No rule can ho laid down for nieasui- 
ing these damages. Dr. Narang ha'^ 
cited a number of cases in some of winch 
only a small sum was awarded for gross 
libels, but such cases arc not of the 
slightest use as a guide. The cases in 
question were only reported beca’'se of 
some principle of law which they were 
supjiosed to establisli. There have been 
countless trials for libel in which sub- 
stantial Slims have been awarded to the 
l.laintifT, which have never been reported 
in the law reports. Obviously each case 
must depend upon its own jiarticnlar 
facts. In tlie present case tlie libel 
complaiiied of is a savage, gross and vin- 
dictive one and, hasheoii persisted in up 
to the present moment. Although the 
i-espondents deliberately pleaded the 
dangerous jilca of justification, they 
never attempted to go into the witness 
box and support that plea under oath. 

It may be true, as Dr. Isarang de- 
clares, that the respondents newspaper 
is an insignificant journal of no conse- 
quence. That may be so. but neverthe- 
less a statement defaming a Government 
servant, oven when puhlislied in the most 
contemptible journal will most certainly 
come to tho knowledge of tho a ithorifcies, 
and the position of the person defamed 
must necessarily be imperilled unless he 
can secure either a complete retraction 
of the libel or establish his innocence in 

an action at Jaw. 

I am of opinion that the smallest sum 
which should be awarded to the appel- 
lanfe damages a ol Ks- 
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judgment and decree of the trial Judge 
and enter judgment for the appellant for 
the sum of Rs. 2,000 with costs through- 
out. 

Campbell, J. — I agree. So far from 
the dates being “quite immaterial” as 
declared by the trial Judge they are the 
most important feature of the case. The 
assault upon Megh Singh is stated in the 
offending article to have occurred upon 
the 9bh. The article was published 
on the loth. The liunger-strike 
commenced on the 2tth. Megh Singh 
was produced by the defence to prove 
that he was beaten and another prisoner, 
Tara Singh, was produced bo corroborate 
him by describing an interview which 
took place between them on the morning 
after the beating. Read together, and if 
believed the two statements would prove 
nothing more than a beating, which took 
place after the 24th, the date of 
the commencement of the hunger-strike, 
and which if it did take place, is quite 
irrelevant to the present proceedings. 

The trial Judge appears to have 
believed the story of certain witnesses 
that a rumour of Megh Singh having 
been beaten was prevalent at the com- 
mencement of the strike, and to have 
regarded the existence of the rumour as 
corroborative evidence of Megh Singh’s 
sba‘:em 0 nb. In any case the existence of 
a rumour can never be any proof what- 
soever of its correctness, and in the 
present instance the trial Judge has dis- 
regarded the fact that the publication 
of the defendants’ article on the 15bh 
would be quite enough to account for 
the curreney of the rumour on the 
2ith. 

The only thing on the record from 
which the defence can claim any support 
is Megh Singh’s statement with all re- 
ferences to an interview with Tara Singh 
eliminated from it, and this is quite 
inadequate to establish their case. I 
concur in holding that the plaintiff 
should have a decree for Rs. 2,000 with 
costs on this amount throughout. 

Appeal accepted. 


Broadway and Zipar Ali, JJ. 

Firm Bhola Ram-Harbans Lai and 
another — Appellants. 

V. 

Bhagat Ram and others — Plaintiffs — 
Respondents. 

First Appeal No. 966 of 1922, Decided 
on 2nd November 1926, from the decree 
of the Senior Sub-J., Rawalpindi, D/- 
14th January 1922. 

(a) Contract Acty S. 25 — Minor's agreement 
is void and cannot be a valid consideration for 
subsequent contract. 

It is settled law that a minor’s agreement is 
void, and what is void is obviously a nullity 
and has no existence in the eye of the law. 

[P. 25. C. 1 & 2} 

A void contract which is a dead letter en- 
tails no liability, cannot be revived and cannot 
constitute a valid consideration for a subsequent 
contract : 11 C. W. N. 135 ; 2 Lah. 263 and 
31 P. R. 1911, Diss. from ; 37 Mad. 38 ; 46 I. C. 
765 ; and 16 M. L. J. 422, Rel. on. [P 26, C 1] 

(6) Minor — Contract by — Contract iri favour of 
minor for valuable consideration can be enforced 
by him. 

A minor can enforce a contract made in his 
favour for a valuable consideration, as while no 
liability can be incurred by a minor he is not 
debarred from acquiring a title to anything 
valuable : 30 Cal. 539 (P. C.), Rel. on ; 33 All. 

657: 38 All. 62; ZS All. 154; 30 All. Q3 ; 37 
Mad. 390 and 4 Pat. L, J, 682, Ref. [P 27, C 1] 

Sheo Narain and Badri Dass — for 
Appellants. 

Shamair Chand and Dev Raj Sawkney 
— for Respondents. 

Zafar All, J. — This first appeal 
arises out of an action to recover 
Rs. 9,324-12-9. The plaintiffs who 
figure as respondents in this Court are 
tlie two brothers Bhagat Ram and Jagat 
Ram of whom the latter is a minor. 
Their father Mast Ram, who kept a shop 
and carried on business in Rawalpindi in 
th3 name and style of Mast Ram Bhagat 
Ram, died in December 1914, and after 
his death Bhagat Ram, the elder of his 
two sons who too was then a minor, 
stepped into his shoes and conti- 
nued his business under the old 
name and style. His dealings 
with the defendants who are also 
shopkeepers of Rawalpindi commenced 
in about June 1916, and his case was 
that the moneys paid and the value of 
goods supplied by him to the defendants 
aggregated Rs, 20,022-11-3, that the 
defendants repaid Rs. 11,024-5-3 and that 
they owed him the balance Rs. 8,818-6-0 
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plus Rs. 506-6'9 infcuresfc, Rs. 9,324-12-9 

in all. The defendant's reply was that 
on the account sued on they owed to the 
plaintiefs Rs. 8,179 0-9 but that the 
plaintiffs had four other separate ac- 
counts with them and owed them there- 
on Rs. 10,155-14-3. Deducting from this 
amount the sum due by them on the first 
account they made a counter-claim 
for the balance Rs. l,728-'7-0 plus 
Rs. 37-13*0 interest and paid the neces- 
sary Court-fee thereon. 

Bhagat Ram pleaded minority with 
regard to the said four accounts and on 
that ground -denied his liability in res- 
pect thereof. He further asserted that 
one Sant Ram, who was once a servant 
of his father but had after his death 
taken up service with the defendants, had 
inveigled him to deal with them and 
that it was Sant Ram who had induced 
him to shift his place of business to a 
shop near that of the defendants in 
order to bo within easy reach of them. 
This however was not established ; and 
as regards his plea of minority the defen- 
dants’ answer was that he was of age 
from the very commencement of his 
dealings with them and that even if ho 
was not, he was estopped from setting up 
ttinoriby because he had led them to 
believe that he was a major. The Court 
below came to the conclusioa : 

(1) That Bhagat Ram, plaintiff, was 
horn on the 13th October 1899 and was 
consequently a minor when he began to 
deal with the defendants and opened 
hree out of the four subsequent 
accounts, but that he said or did nothing 
0 make the defendants believe that he 

was a major ; (2) that on the original 
account sued on the defendants owed to 
Jhe plaintiff Rs. 8.179-0-9 (which was 
^ounb that had been acknowledged 
y the former as due by them on that 
account) •, (3) that Bhagat Ram, plaintiff, 
had attained majority before the com- 
?®hcemenb of the last account and that 
3. 106-5-0 was due to the defendants 
hereon ; and (4) that Bhagat Ram was 
a minor when the rest of the four 
accounts were opened, and so could not 
be held liable^thereon. 

Id accordance with the above findings 
a decree for Es. 8,072-11-9 was granted 
° Plaintiffs against the defendants. 

The defendants have appealed 
gainst this decree and also against the 
raer disallowing their counter-claim. 


Their learned counsel frankly confessed 
that he could not successfully contest the 
finding of the Court below that Bhagat 
Ram was born on the 13th October 1899. 
That finding is l)ased on documentary 
evidence which could not he impeached. 
But the learned counsel contended that 
the said plaintifi' had alter attaining 
majority ratified all the earlier transac- 
tions and was responsible therefor ; (2) 
that he was estopped by his conduct 
from pleading minority; and (3) that if 
the dealings between the parties wore 
void because of the minority of the 
plaintiffs, no liability in respect thereof 
could fall on the defendants and the plain- 
tiffs were therefore nob entitled to re- 
cover anything from them even on the 
account on which the suit was based. 

"We will consider these contentions 
one by one, but it may he stated here 
that there is no direct evidence on the 
record in support of the picas of ratifica- 
tion and estoppel and that ratification 
\vas nob oven alleged in the Court below. 

With regard to the question whether 
ratification or estoppel can be success- 
fully pleaded against a quondam minor 
there is a hopeless confiict of judicial 
opinion in India, but the rulings relied 
upon by the appellants’ counsel redated 
to cases where the quondam minor had 
given a bond or a promisssory note for 
the debts contracted during his minor- 
ity. Jn the present case there is no 
evidence, documentary or oral, to estab- 
lish either ratification or estoppel, and 
this being so^it does not seem necessary 
to discuss here at great length the appli- 
cability of the principle of ratification 
and estoppel to quondam minors. It is 
now settled law that a minor’s agreement 
is void, and what is void is obviously a 
nullity and has no existence in the eye 
of the law. It would therefore be a con- 
tradiction in terms to say that a void 
contract can be ratified. But in the 
Calcutta case Kundan Bibi v. Sree 
Naraj/a>i (1) 

a boad was executed by S after attaining 
majority promising to pay within a year 
Rs. 7.000 being the price of piecegoods sold to 
him during hi.s minority and also to repay Rs. 76 
advanced to him for uecassarieo. Tho obligee 
sued S on the bond and it was held by Mr. Jus- 
tice Hiirington who tried tho case on the origi- 
nal side thit 8 was liable. 

This ruling was considered by a Divi- 
sion Bench of the Calcutta Hig h Court in 

(1) [1900] 11 0. W. N. 135. 
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^'ariiidra Lai KJi'tn v. Hrishi 
Kesh Muhcrjcc (-) and was dissented 
Tlie learned Judges cited with 
following comment of Pol- 
lock and ^Muila on Mv. Justice Harring- 
ton’s decision : 

V.’e fail to see bow either the forbearance to 
fue or the advance for necessaries could be 
regarded as a new consideration and we are of 
opinion that the decree, so far as it awarded to 
the plaintiff the price of the goods sold, was 
erroneous in law. 

But move recently in Ram Rattan 
V. Basant Rai (3), Kundan Bibi 
V. Sree Narayan was followed by a 
Division Bench of our own High Court 
{Abdul Raoof and Moti Sagar, JJ)., and' 
they also cited with approval the ruling 
of the Punjab Chief Court in Kavani 
Chand v. Mt. Basant Kaur (4), 
where it was held that S. 25 (2) of the 
Indian Contract Act was intended to 
give effect to minors’ agreements which 
would otherwise be void as being with- 
out consideration. But the comment of 
Pollock and Mulla on Karam Chand v. 
Basant Kaur (4) is that it is not sound 
law- Narindra Lai v. Hrishi Kesh (2) 
was not brought to the notice of the 
Judges responsible for Bam Rattan v. 
Basant Rai (3) and the comment of 
Pollock and Mulla on Karam Chand v. 
Basant Kaur (4), was also not referred 
to. Further Jndran Ramaswami v. 
Anthappa Cheitiar (5) and Arumugan 
V. Duraisinga (G) wore not referred to. 
In the former it was held that 

a promissory note given by a petsoo on attain- 
ing majority in settlement of an earlier one 
signed by him, while a minor in oonsideration of 
money then received from the obligee cannot be 
enforced in law and that such a note is void for 
want of consideration. 

Similarly in Arumugan v. Duraisinga 

(6) it was held that 

there can be no ratification of transaction 
which is void owing to the promisor possessing 
no contractual capacity at the time nor can a 
void deed form a good transaction for a fresh 
contract made by the minor on attaining 
majority. 

These xnilings appear to us to be in 
accord with the general principle that a 
void contract which is a dead letter and 
entails no liability cannot bo revived and 
cannot constitute a valid consideration 

(2) [l‘J18] 46 I. G. 7G5. 

(8) [192L1 2 Lah. 263. 

(4) [19113 31 P. E. 1911=192 P. L, R. 1911= 
11 I. C. 321=236 P. W. R. 1911. 

(5) [19063 16 M. L. J. 422. 

(6; [19143 37 Mad. 88=21 M. L. J. 1077=12 
1. C. 508=(1911) 2 M. \Y. N. 461. 


Ehagat Ram (Zafar AH, J.) ' 

for a subsequent contract, therefore, 
are of opinion that the plaintiffs in the 
present ca'^e incurred no liabilities in 
respect of the transactions entered into 
with them, during their minority, and 
that those transactions could not be 
ratified. 

The conflicting rulings on the questio^^ 
of estoppel are referred to in Wasind^ 
Ram V. Sita Ram (7) where it was hel» 
after review thereof that S. 115 of th© 
Evidence Act was applicable to minors 
also. VCe need not consider these 
authorities here because there is no 
evidence on the record in support of the 
plea of estoppel. 

The third contention of the appellants 
learned counsel is also untenable. There 
is no conflict of opinion with regard to 
the competency ef a minor to enforce a 
contract made in his favour for a valu- 
able consideration and it has been held 
that 

though a sale or mortgage of his property by a 
minor is void, Mohiri Bibi v. Dhninodns (8), a 
duly executed transfer by way of sale or raort- 
gage in favour of a minor who has paid the 
consideration mcney is not void and it i.s 
enforceable bv him or bv anv other person on bis 
behalf : ' 

Ulfat Rai v. Gauri Shankar (9) ; 
Munni Kunwar v. Madan Gopal (10) ; 
and Narain Das v, Mt. Dhania (11) : 
Meghan Duhe v. Bran Singh (12) ; Munia 
Konan v. Peruvial Konan (13) ; Raghava 
V. Srinivasa (14) : and Madhah Koeri y. 
Baikuntha (15). It is a matter of com- 
mon knowledge that a minor can make 
purchases in the bazar and no trader after 
receiving money from him can refuse to 
deliver the goods purchased or to return 
the money. In Raghava v. Sri7iivasa (6) 
a Full Bench of the High Court held 
that a mortgage executed in favour of a 

(7) [1920] 1 Lab. 369=59 I. C. 393=51 P. W. 
R. 1920. 

(8) [1903] 30 Cal. 539=30 I. A. 114=7 C. W. 
N. 441 (P. C.). 

(9) [1911] 33 All. 657=11 I. C. 20=8 A. L. J. 
670. 

(10) [1916] 38 All. 62=31 I. C. 792=13 A. P. 
J. 1084. 

(11) [1916] 38 All. 154=35 I. C. 23=14 A. L. J- 
65. 

(12) [1906] 30 All. 63=5 A. L. J. 14=(1908) 
A. W. N. 10. 

(13) [1914] 37 l^rad. 390=26 I. C. 195. 

(14) [1917] 40 Mad. 808=20 M. L. J. 575=36 
I. C. 921=(1916) 2 M. W. N. 363. 

(15) [1919] 4 -Pat. L. J. 682=52 I. C. 838= 
(1919) P. H. C. C. 343. 
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minor who ha? advanced the 
money is onfoiroeable by liiin o; by any 
fofchor person on his bohali*. It has aUo 
been held that a promissory note exe- 
cuted in favour of a minor is not void 
^and can bo sued upon by him : vide 
\Ran(jarazu v. Mad lira Bas i ppi (IG). 

The principle underlying is that while 
no liability can be incurred by a minor, 
be is not debarred from acquiring a title 
to anything valuable. In the 'present 
case therefore the defendants are liable 
to repay on account for the moneys and 
goods that they received from Bhagat 
Ham. plaintiff. According to their own 
showing they owe to plaintiffs 
Es. 8,179-0-9 in respect of advances 
received from them. As regards the 
other accounts which were started when 
Bhagat Ham was a minor, he did not 
incur any liability for any of the dealings 
which took place before he had attained 
majority ; but he is decidedly liable to he 
called to account for all the transactions 
that he entered into afterwards. The 
ai'gument of the plaintiffs’ counsel that 
all the 'different transactions of any one 
of the accounts should be taken as a 
whole as one transaction is obviously 

unsound. 

The result is that we accept the 
appeal and remand the case to the 
Court below for deciding what amount if 
any is payable by the plaintiffs in respect 
of the transactions of the three accounts 
(a, b and d) during the periods from the 
13th October 1917 onwards for which 
they were continued. The amount, if any 
®o found, should be dedxicted from the 
sum that has ah*eady been found dvm to 
them by the defendants and a decree 
should be passed in their favour for the 
balance. Parties will bear their own 
costs in this Court. In the Court below 
tbe plaintiffs shall get costs in proportion 
to the amount tliat will he decreed to 
them. 

Appeal accepted. 


(Iti) 24 M. ii-J. ]. 0. 90b-- 

(1913) M. W. N. 415. 
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O WAV Slxgh, j. 

GaKCshi Ij i ' — riaintitT — .Api^ellant. 

V. 

D’Oarka Ham — Dofondaufc — llo-pcn- 
dent. 

Appeal No. Si of r.)^5, Dc^uleil on 2Sch 
October 192G. from tho do«u-oo of the 
Dist. Judge, Karnal, D/- 2nd November 
1925. 

(d) Provincial Insolvency Act (1920), .S. U) — 
Failure to keep account books is not a disqualiji- 
cation. 

It caouofc b3 held that the failure to keen ac- 
count books must ipso facto disqualify a m.'vii 
from being declared au insolvent. [P 27 C 2] 

(6) Provincial Insolvency Act (1920), S. 25 — 
Adjudication ~ Prlrna fade case need only bo 
made out. 

A person has only to make out a pricna facie 
case in order to bo declared insolvent and if there 
b 3 any fraudulent concealatent of assets tbe 
matter can be gone into bv the Iisolvency Coiift 
later on. [P 27 C 2] 

S'lamiir OVi/i/~fjr Appellaut. 

Pirka-i i Chandvi — for Hespoudent:. 

Judgment. — These are two connected 
appeals by petitioners asking to he de- 
clared insolvent from au order of the 
learned District Judge dismissing their 
applications. The petitioners alleged in 
one case that their de))ts amounted to 
Rj. 95.024 and assets to Rs. G0:j-8-0. Tn the 
other case the liabilities were asserted to 
be Rs. G,2G9 and the assets were worth 
Rs. 5G6-8-0. The liabilities were not con- 
tested but the creditors asserted that the 
petitioners liad assets. The evidence on 
l->oth sides is very meagre, hut the main 
fact on which the learned District eTudgo 
relies is the non-production of account 
books by the applicants. 

Now, it appears that the applicants 
father and grandfather respectively and 
the applicants themselves carried on busi- 
ness of some kind and the applicant in 
one case has sworn that his father had no 
account books. There is no rebuttal of 
this testimony and thorofore no great 
importance can be attached to the absence 
of these account books. It cannot be 
held that tho failure to keep account 
books must ipso facto disqualify a man 
from being declared an insolvent. I con- 
sider that the applicants have made out; 
a prima facie case and if there has been 
any fraudulent concealment of assets hej 
matter can be gone into by the Insol- 
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vency Court later on. I, therefore, ac- 
cept the appeals, declare the applicants 
insolvent and return the record to the 
learned District Judge to proceed with 
the applicants according to law. 

Appeal accepted. 
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Z.\FAR Ali and Addision, JJ. 

Kala Singh and another — Defendants 
— Appellants. 

V. 

Havil and others — Plaintiffs — Defen- 
dants — Respondents. 

Second Appeal No. 1455 of 1922, De- 
cided on 28th April 1926, from a decree 
of the Dist. J., Sialkot, D/- 28th March 
1922. 

Civil P. C., 0. 22, P. 0 — Partial or complete 
alatement depends upon consequence following 
abatement against deceased. 

Whether an appeal has abated in whole or only 
in p.irt, depends upon the nature of the conse- 
^juences that follow the abatement as against the 
deceased party. 

Where some respondents in an appeal from 
a declaratory decree die, and their representatives 
are not brought oa record, the appeal abates in 
toto. [P28C2] 

Ghulam Rasicl — for Appellants. 

Chand — for Respondents. 

Judgment. — The subject-matter of 
this litigation is agricultural land which 
once belonged to two brothers Arjan and 
Surjan of village Kot Dhodu in the Sial- 
kot District. They gifted it to their 
sister’s son Diala and the latter’s line be- 
came extinct on the death of his son and 
the successer Jiwan. Some of the rever- 
sioners of the donors were already in 
possession of this land as mortgagees, and 
they as well as all others with the ex- 
ception of three who figure as Defendants 
Nos, 11 13 sued for a declaration that 

they were entitled to succeed to the 
land in preference to Defendants Nos. 1— 
10, the collaterals of Jiwan. The suit 
was dismissed by the trial Court, but on 
appeal by the plaintiffs the lower appel- 
late Court decreed their claim. Two out 
of the said ten defendants appeared in 
this Court with this second appeal which 
was admitted. But they failed to apply 
within time to bring on the record the 
legal ^presentatives of three of the 
plaintiffs-respondents who died after the 
appeal Lad beea filed. Each deceased 
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plaintiff has left a son and in the appli- 
cation now made to make the sons parties 
it is stated that their fathers died 18 
months ago. 

It is conceded that the appeal as against 
the deceased plaintiffs abated on the ex- 
piration of 90 days from the date of their 
death and that the application for setting 
aside the abatement also is time-barred, 
but it is urged that this is a fit case for 
extending the time under S. 5 of the 
Limitation Act because the defendants- 
appellants had migrated to a distant 
village in the Lyallpur District and so 
did not become aware earlier of the death 
of the said three plaintiffs. But we are 
not prepared to believe that the defen- 
dants-appellants never paid a visit to 
their homes during these 18 months. It 
is matter of common knowledge that peo- 
ple who acquire lands in the new colo- 
nies keep v siting their original villages, 
and it is significant that the defendants 
appellants in their memorandum of ap- 
peal as well as in their subsequent appli- 
cation dated the 10th November 1924 
gave their original village as the place of 
their residence. Moreover the plaintiffs- 
respondents have filed a counter-affidavit 
to the effect that the appellants had been 
living in their original village. We, there- 
fore, find no justification for extending the 
time. 

The next question is whether the ap-i 
peal has abated in whole or only in part. 
The answer depends upon the nature of 
the consequences that follow the abate- 
ment as against the deceased plaintiffs. 
Though the sons and successors of those 
plaintiffs will succeed to their own shares 
in the land which at present have not 
been specified they will be entitled by 
virtue of the decree in their fav’our to 
succeed to the share of any of the re- 
cnaining plaintiffs also whose line may 
die out in future. They will evidently 
lose that future right of succession if the 
defendants should succeed in their ap- 
peal. Furthermore the right to the de- 
claration sought for cannot be split up so 
as to recognize it in the case of some of 
the plaintiffs and to refuse it to the rest. 
Wo are, therefore, of opinion that the 
whole appeal has abated, and we find 
accordingly. 

The appellants to pay respondents' 
costs in this Court. 

Order accordingly. 
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Addison, J. 

Ahdul Majid Khan and others — Plain* 
tiffs — Appellants. 

V. 

Mt, Sahib Jan and others — Defendants 
— Respondents. 

Second Appeal No. 1373 of 1925, De- 
cided on 8th December 1925, from the 
decree of the Dist. J., Jullundhur, D/-. 
16th February 1925. 

Custom {Pujijab) — Dower — Property trafis- 
ferred in lieu of dower without objections by 
collaterals is absolute property of widow. 

Where property is tranferred in lieu of dower 
without objection by the husband’s collaterals, 
it bcomes the self- acquired property of the 
widow and any sale effected by the widow can- 
not be challenged by the collaterals : 154 P. It'’. 
1912, Appr. [P. 29. C. 2] 

Badri Das and Sagar Chand — for 
Appellants. 

^ Fakir Chand — for Respondents. 

Addison, J. — In 1890 one Ghulam 
Murtzamade over certain land and houses 
to his wife, Mt. Sahib Jan, as her dower. 
Some time after this he left and finally 
died in Java. It is alleged that Ghulam 
Murtza’s son, Hamid Ullah, made over 
in lieu of dower four-fifths of his pro- 
perty and some houses to his wife 
Mt. Nabi Begam in 1915 and that when 
lie died about the beginning of 1918 
We wife inherited the remaining one- 
fifth in that year. Then on the Slst 
January 1921 the widows sold, certain 
specific field numbers which were in 
their possession, out of the joint holding 
to Defendants 3 and 4 for Rs. 1,600. 
Abdul Majid, brother of Ghulam Murtza, 
and the minor sons of another brother 
brought a suit for a declaration that this 
Bale should not affect their reversionary 
rights and in the alternative they 
claimed possession by pre-emption. The 
trial Court dismissed the suit, holding: 
U) that the plaintiffs had not established 
that any part of the land was included 
ID the portion or share inherited by 
Mt. Nabi Begam, when Hamid Ullah 
died ; (2) that the alienations to the 
^ives were in lieu of dower and were 
absolute, the property becoming self- 
acquired property in the hands of the 
wives : (3) that Abdul Majid, the major 
plaintiff, attested as a witness the trans- 
fer to Mt. Nabi Begam and also signed 
the mortgage-deed forming the bulk of 


the consideration for the sale in dispute 
and that it \Yas for this reason tliat he 
bad joined his minor nephew with him 
in jihe suit : and (1) that the plaintiffs 
were not entitled to pro-ompt the sale. 
On appeal the learned District Judqo 
held, following Sohaiiru v. Mt. Sihib 
(1) that if the land had boon tran-ferrod 
in lieu of dower without ohjo-ition hy 
the husband’s collaterals, it b-came the 
seif-acquired property of the widows and 
the sale in dispute could not he chal 
ienged. He held further that the trans 
fers were made without objection 
the collaterals and that they were 
validly made in lieu of dower which was 
not excessive. He, therefore, dismissed 
the suit for a declaration, but, disagree- 
ing with the trial Court on the alter- 
native claim, granted plaintiffs a decree 
for pre-emption on payment of Rs. 1,000. 
Against this decision the plaintiffs filed 
a furthe» appeal in this Court, where- 
upon the defendants filed cross-objections 
attacking the pre-emption decree given 
to the plaintiffs by the learned District 
Judge. 

Before me the next friend of the 
minor plaintiffs-appellants applied for 
permission to withdraw from the appeal 
so far as they were concerned as he had 
been advised that the appeal could not 
succeed and he did not wish to be 
burdened with costs. This was not ob- 
jected to by the major appellant or the 
respondents and was allowed by me, 
because if the appeal were accepted the 
minors were bound to benefit as it would 
have to be accepted as a whole. 

It was argued by appellants’ counsel 
that the learned District Judge was 
wrong in stating that there could not be 
a benami transaction unless there was a 
purchase. This may be conceded, but 
that does not appear to have influenced 
the District Judge in coming to his find- 
ing of fact that the transfers were in 
lieu of dower. His remarks were by way 
of introduction to his finding on this 
question. This finding is in clear and 
unmistakable terms and cannot be 
challenged in second appeal. Besides, it 
negatives the contention of the plaintiffs 
that these transfers were family arrange- 
ments in order to prevent the father and 
Bon from alienating their property, and 
nlaintiffs cannot get this question recon- 

(1) [1911] 164 P. W. R 1912=11 1. 0. 613= 
225 P. L. R. 1911. 
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'^idcrcd moroly because the District 
■Tud;o misdirected himself as to what a 
lionami transaction was ; for his un- 
doubted finding that tho transfers were 
in lieu of dower (which was not intlu- 
onced by tho remarks complained of) 
negatives the family arrangements put 
forward by the plaintiffs. It was con- 
cede! that the transfers would bo valid 
and would pass an absolute estate if 
they were in lieu of dower. 

The only other point argue.l was that 
some of tlio fields aliena*cd hy the 
wid)'.'.'-: wore put of the one-lifth in- 
herited bv Mt. Kabi Bogam from her 
ir.-band. 'ifamid Bllah. It was found 
bv the trial Court that this had not been 
established. It was not mentioned by 
th.c District Judge for the reason that 
before him tho main point argued was 
the question as to what tho transfers to 
the ^Yivc^^ \vcvo. Tho learned counsel 
for the appellants was unable to show 
me what portion was inherited, fur- 
ther, tlio holding is jointly held by the 
widows and the plaintiffs and the 
widows alienated certain field numbers 
in their possession and 'they wore en- 
titled to do so.^ There IS thus no foice 
in this contention. 

The cross-objections were not pressed 
when it was pointed out that the hold- 
ing of the widows and the plaintiffs is 

^ In the result I dismiss both the appeal 
and the cross-objections, leaving parties 

to bear their own costs here. 

Anveal dismissed. 
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Broadway, J. 

Gulah Khan, deceased, thronfjh Karavi 
Khan — Petitioner. 

V. 

Ghulam Nxihammad Khan and others 
— Respondents. 

Criminal Revision No. 774 of 1926, 
Decided on l7th October 1926, from the 
order of the S. J., Attock, D.- ^Oth 
November 1925. 

(a) Crivilnal P. C., S. 202— Maglit rale is 
empowered to hiQwfre into a complaint to ascer- 
tain its Irnth. 

A Magistrate is empowered to hold au enquiry 
into a complqkit of an. oSenca in order to ascer- 
tain whether there U <iufitcieut foundation for 
it to issue process against the person or person.^ 
complained against under S. 202. [P. 31, C. 2] 


(6) Criminal P. C., S. Hi— Proceedings under, 
should be kept distinct from those on complaiyit. 

The proceedings under S. 174 should be kept 
quite distinct from the proceedings taken on the 
complaint regarding tho same death. [P. 31. C. 2] 

B. B. Puri—ioc Petitioner. 

Abdul Bash id for the Crown and 
Shaniair Chand and Din Dayal for 
Respondents. 

Broadway, J. — On the 4th of August 
J.925 three persons were murdered in the 
village of Dandi in the district of Atfcock. 
These murders were of a daring charac- 
ter and it is said that the persons 
responsible for them had intended to 
murder Subedar Ghulam Mohammad 
Khan as well. They had searched -for 
him, but the Subedar succeeded in hiding 
himself in his owm house and thus 
escaped. The murderers were known, 
and among them was one Gulab Khan 
son of Karam Khan. A guard of two 
constables was placed on Subedar Ghu- 
lam Mohammad Khan’s house as Gulab 
Khan and his accomplices had absconded. 
On the 21st of August 1925 it was, 
rumoured that Gulah Khan and Kawab 
Khan, absconders, had returned to the 
village Dandi. Information of this fact 
was sent to the police station Pindigheb 
and steps taken to effect their arrest. 
During the night when it was said that 
Gulah Khan and Nawab Khan were 
sitting in the house of Gulab Khan’s 
father Karam Khan, the police went to 
the house, but did not find Gulab Khau 
or Nawab Khan. On the following day, 
i. e., the 22nd August 1925, search par- 
ties were formed to scour the country- 
side for these two men. These parties 
consisted of three or four persons each 
and the Subedar was accompanied by tho 
two constables who were joined later by 
one Fatta, son of Nur Muhammad. 
Proceeding in their search tho t\YO con- 
stables separated going towards the west 
leaving the Subedar, who was armed 
with a revolver, and Fatta to examine 
a small portion of the Bela. While 
doing this the Subedar and Fatta took 
different i)aths. Fatta happened to 
catch sight of Gulah Khan sitting under 
a group of small shisham trees with a 
hatchet beside him. Fatta promptly re- 
traced his steps and finding the Subedar 
standing at a little distance pointed in 
the direction whence he had come but 
refused to accompany the Subedar in to 
the trees. Thereupon the Subedar star- 
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feed off, in the direction indicated by 
Fatta, by himself. According to bho 
Subedar he had nob proceeded far when 
all of a sudden he saw Gulab Khan 
flourishing a hatchet and coming towards 
him. Gulab Khan is said to have called 
out : “ 0 Subedar I was looking for you 
in heaven and I have found you on 
earth"; now be ready.” The Subedar 
seeing himself thus attacked by Gulal) 
Khan promptly fired at him with his 
revolver and hit him six times. He says 
he only fired live shots, bub according to 
the medical evidence there were six 
bullet wounds. The other people search- 
ing collected on hearing the sound of 
firing and Gulab Khan was picked up 
dead. 

For some reason or other the police 
very negligently failed to report this 
matter in the proper manner to the Sub’ 
Divisional Officer, Pindighob. That 
officer, however, came to know what had 
happened and sent a report of the occur- 
rence bo the District Magistrate which 
reached him on the 1^5th August 1925. 
The District Magistrate upon that sug- 
gested that proceedings under S. 174 of 
the Criminal P. C. should be taken in 
order to ascertain the circumstances in 
which Gulab Khan met his death. ^ The 
Sub-Divisional Officer (.'oliah Nawaz 
Khan) theretipon instituted and carried 
out an inquest under S. 171 of the 
Criminal P. C. He examined the doctor 
and other persons and also examined the 
Subedar. 

On the 1st September 1925 Karam 
Khan had instituted a complaint against 
the Subedar and two other persons charg- 
ing them with the murder of his son Gulah 
Khan. This complaint was sent to the 
Sub-Divisional Officer for disposal. Ac- 
ting under S. 202 of the Criminal P. C . 
he proceeded to examine three witnesses 
tendered by Karam Khan, hut in the 
absence of the Subedar and the other 
persons accused. Having done this, on 
the 27th October 1925 he proceeded to 
record what ho calls a verdict in 
which ho discusses the circumstances 
under which Gulab Khan met his death 
and finds that the Subedar acted in the 
exercise of his right of self-defence when 
ho killed him. -Ho then proceeds to con- 
sider in the same “ verdict " or order the 
case as presented by Karam Klian, dis- 
cusses the evidence of the three wit 


nossos examined by him and then con- 
cludes as follows : 

With thesi3 f:icts I h that Tjulab Khan \va? 
not kflled when h<! w i-. n.sleop. Ou the othor 
liand ho was killed wli ’n ho made a preparation 
to assault and kill the Snhedir. lu other word ^ 
mv verdict is that the Snhedar was jintified in 
killing Ctulab Khan and he h therefore enm- 
mitted uo offence. 


Although wrongly do-uTihod a ‘ ver- 
dict ’ this may bo regarded as an order 
dismissing tho complaint under S. -Ji) 1 
of the Criminal P. C. Treating i‘. .u 
such Karam Khan moved iho Session-; 
Court on the revision side praying that 
the order of discharge ho sot aside and 
the present accused tried before a com- 
petent Court. This application was filed 
on the 25th November 1925 and rejected 
by tho learned Session-^ Judge on the JOth 
November 1925. Karam Khan then, on 
the 6th of May 1926 moved this Court 
under S. 439 of tho Criminal P- C., objec- 
ting to the procedure adopted and pray- 
ing that the order of discharge should l)e 


sob aside. 

Now a Magistrate is empowered to hold 
an enquiry into a complaint of an offence 
in order to ascertain whether there 
is sufficient foundation for it to issue 
process against the person or persons 
complained against. In the present 
case the Magistrate clearly acted in 
the exercise of those powers under 
S. 202, Criminal P. C. He allowed 
the complainant to produce such evi- 
dence in support of his complaint as Ito 
wished to produce, and after a considera- 
tion of that evidence came to tho con- 
clusion that that evidence was so wholly 
worthy of credence as to warrant his 
taking no further action in the matter. 
Where the Magistrate erred was in nob 
keeping the proceedings under S. 174. 
Criminal P. C. more distinct from the 
proceedings taken on the complaint ; and 
had less time elapsed before this Court 
was moved, I might have considered it| 
advisable to direct a fresh enquiry under 
S. 202, Criminal P. C. 

As has been pointed out above, how- 
ever, it will be seen that after the refusal 
of the learned Sessions Judge, on the 
30th November 1925, to interfere with 
the Magistrate’s order, no steps wore 
taken till the 6th May 1926 when this 
petition was presented. No doubt this 
lapse of time alone would not be neces- 
sarily sufficient to refuse to take action, 
but there are certain other considera- 
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tions that cannot be ignored. The story 
set out in the complaint has been con- 
siclereJ and has been disbelieved by the 
Magistrate ; indeed so strong a view was 
taken by the Magistrate that he did not 
consider it necessary to issue process to 
obtain the presence of the persons com- 
plained against in his Court. Tlio story 
itself as set out is most unconvincing and 
it is clear that the deceased did not 
meet his death in the manner alleged by 
the complainant. The fact too that pro- 
ceedings were taken properly under 
S. 174 Criminal P. C., cannot be lost sight 
of. After careful consideration of all 
tlie circumstances, tlierefore, I do not 
aee that any good purpose would be 
served by re-opening of this matter at 
this stage and I therefore decline to 
interfere and dismiss this petition. 

Appeal dismissed. 


A. I. R. 1927 Lahore 32 


Abdul Raoof, J. 


Santa Singh and others — Defendants — - 
Appellants. 

V. 

Narain Singh and others — Plaintiff 
and Defendants — Respondents. 

Second Appeal No. 1032 of 1920, De- 
cided on 22nd October 1924, from a 
decree of the District Judge, Amritsar, 
D/- 2nd February 1920. 

Adverse possession — Suit for ejectment by 
plaintiff alleging defendant to be tenant — Ten- 
ant denying tenancy and pleading adverse pos- 
session— Plaintiff s' title established— Defendant 
must prove his possession for 12 years— Plaintiff 
need not prove his possession within 12 years of 
suit. 


Where in a suit for ejectfnent on the groa 
that the defendant was a tenant, the defends 
denies that he is a tenant and pleads adve 
pos^ssion, but plaintiff’s title is established. i< 
ior the defendant to prove adverse possession 

fcliat. the pla: 

tiff will succeed merely on his prima facie ti 
as laDalord* It is not necessary for him to 
further and prove that he had been in acti 
possession at some period within 12 years 
vious to the commencement of the suit * 41 
669, Foil, 22 

Niaz Muhammad — for Appellants. 

Barcharan Das Bhalla and Ana 
Bam for Mehr Chand — for Respondeu 

Judgment.— Upon the findings 
corded by the lower appellate Court t 
facts stand as follows : That the pla: 


tiff is the owner of the house in dispute, 
that Ghasita did not take possession of 
the house as plaintiff's tenant, and that 
the appellants were not the sub-tenants 
of Ghasita. The result is that the plain- 
tff’s allegation as to the tenancy of 
Ghasita and the sub-tenancy of the appel- 
lants has not been made good. The 
appellants consequently must be treated 
as trespassers. The lower appellate 
Court has returned no finding on the 
third issue. That issue was remitted 
l)ecause I was then of the opinion that 
if the tenancy of Ghasita was not esta- 
blished the plaintiff would have to prove 
possession within 12 years. That view 
appears to be wrong. The Jaw on the 
subject has been laid down in the case of 
Jai Chand v. Girwar Singh (1), in which 
the various rulings bearinf on the point 
have been considered and it has been 
held that, under the circumstances 
similar to those of the present case, if a 
plaintiff has established his title it lies 
upon the defendant who alleges 'adverse 
possession to establish his possession for 
more than 12^ years. Ihe rule is thus 
summed up in the head-note of the 
Allahabad case. 

The plaintiff who was the zemindar, sued to 
eject the defendant from certain land within the 
ambit of the plaintiff’s zemindari, alleging that 
the defendant was in possession merely as a 
liceacee. The defendant denied that he was a 
licensee, and claimed that he had acquired a 
mie to the land in suit by adverse possession. 
Ihe defendant, however, failed to prove that he 

bad been in adverse possession of the land for 
more than 12 years. Held, that the plaintiff 
was entitled to succeed simply on the strength 
of bis prima facie title as a zemindar. It was 
not necessary for him to go further and prove 
that he had been in actual possession at some 
period within 12 years previous to the commence- 
ment of the suit. 

On the question of defendants’ posses- 
sion both the Courts below have con- 
currently held that the defendants had 
iQ the title of the plaintiff in 

1915, and that it was not open to them 
to claim title by adverse possession. 

. . ® result is that the appeal fails and 

13 dismissed with costs. 

Appeal dismissed. 


ID [1919] 41 All. 669=52 I. 0. 360«<T A-L-tf 
814. 
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Broadway and Pfoude. JJ. 
Karman — Defendant — Appellant. 

V. 

Fazal Hussiiii {un\ others — PlaintitYs — 
Respondents. 

Second Appeal No. G90 of 192'2, Deci- 
ded on 23rd March 1926, from a decree of 
the Addl. Dist. J., Jhelum, D,'- 11th 
November 1921. 

Jl//nor — AUcnafton bij fjuariVan — Alienation 
to pay lime-barred debts of minor is not justi /led. 

The pAymeut of the b:irred debts oq behalf of 
minors cannot ba regarded ns being beneficial to 
the minors and will not justify an alienation of 
minors’ property to p.iv off those debts. 

[P. 33. C. 2] 

Niaz l\Iuhani}na^is—ioi' Appellant. 
Naiiak Ghand — ioi' Respondents. 

Judgment. — In April 1914 one Kar- 
man bought one kanal of land. At the 
time of mutation a man of the name of 
Muhammad Khan was present and as- 
sented to the sale on behalf of the 
vendor. 

In 1919 F&/M Hussain, Karamat 
Hussain and their minor brother Sardav 
Khan instituted a suit against the said 
Karman and Muhammad Khan for pos- 
session of that one kanal of land. It was 
averred that Muhammad Khan had pur- 
ported to sell the land which belonged to 
the plaintiffs and that Muhammad Khan 
had no authority to do so. The defen- 
dants pleaded that the sale had been 
effected by Pazal Hussain himself on be- 
half of himself and his two brothers who 
were minors and that owing to Fazal 
Hussain's absence Muhammad Khan had 
Represented him at the time of mutation. 
It was -further pleaded that the sale in 
Question had been effected to pay off 
certain debts duo to the vendee Karman 
himself as he had paid off certain other 
debts due by the estate of the plaintiffs’ 
father and that this sale was, therefore, 
for the benefit of the minora. 

The trial Court found that Pazal 
Hussain had actually sold the land for 
himself and his two minor brothers and 
that the sale was not for the benefit of 
the minors who wore granted a decree 
for possession of their share of the land 
ou payment of Rs. 190. Against this 
decree both parties preferred appeals, 
Karman urging that the sale transaction 
was for the benefit of the minors and 
that, therefore, should be upheld in its 
entirety, and the plaintiffs urging in 
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their appeal that the sale liad really boon 
effected l)y ^[uhammad Khan and not, hy 
them. The lower a]>pcllate Coiirt. found 
against the ]ilaintills and in agieomont 
with the trial Conrt ludd that tin; sale 
hail been effected hy I'a/.al Jt 

was hold, howe ver, that ' ho salo was not 
for tho benefit of the minors and that, 
therefore, they weia; entitled to po'^.;©?- 
sion of their respective slia'e>; without 
any payment whatever. A docroo in 
those terms was granted to them. 
Against this decree both sides have again 
appealed. In tho appeal hy the plaintiffs 
Mr. Nanak Chand has frankly and pfo- 
pcrly admitted that tho question is purely 
one of fact and it is, thoroforo, dismissed. 

In the appeal hy Ka’-man it has been 
contended hy Mr. Niaz iMuhammad that 
the learned District -fndge has taken an 
erroneous viow as to the admissibility of 
a certain mortgage. It appears that in 
1906 about lo kanals of land, incl 'ding 
the land now in question, had been mort- 
gaged with possession to Kannan and the 
money advanced by Karman had been 
utilized to pay off certain debts due by 
the father of the plaintiffs. The learned 
District dudge has found that inasmuch 
as this mortgage had not been duly re- 
gistered it was inadmissible for any pur- 
pose whatsoever and could nob be ad- 
mitted as creating any charge on the pro- 
perty. This view is clearly correct. The 
document in question not having been 
registered could not create aPy charge on 
the land which it purported to mortgage. 
Mr. Niaz Muhammad, however, contended 
that it could bo used in order to prove 
the existence of a debt and that, there- 
foi’e, tho sale should have been held for 
the benefit of the minors as the money 
raised by the salo was used for the pay- 
ment of this mortgage debt. Now. inas- 
much as the mortgage could nob be proved 
as a mortgage it is perfectly clear to my 
mi mi that at tho date of tho sale there 
was no debt due by the estate of the 
plaintiffs’ father which could be enforced 
against the minors. In my opinion the 
payment of the barred debt on behalf of 
minors cannot be regarded as being bene- 
ficial to the minors and, therefore, agree- 
ing with tho view taken by the learned. 
Diitricb Judge, I would dismiss this ap- 
peal. In the circumstances I would 
eave the parties to bear their own costs 
in this Court. 

Appeal dismissed. 
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Shadi Lal, C. J. 

Emperor 

V. 

Tej Earn — Accused— Re^iiondent. 

Criminal Reference No. 1G73 of 1025. 
Decided on 23rd December 1925. made 
by the Dist. Mag., Gurgaon, on 8th 
October 1925. 

Criminal P,C.^ a< anicn>U‘il t?/ dr/, IS o/ 192.3, 
S. 439, ^i(b-S. {*',)—}!, 'qh Court /.s' converted 
into Court of appeal aqoin^t tonvicHon. 

The cfiect of th'^ oiiactment of this sub- 
section is th;it the High Court, when adjudicat- 
ing upou ;m applicatioi for enhaucement of 
sentence, is converted into a Court of appeal • 
against conviction. [P 34, C 2J 

C. H. Carden Noad — for tlic Crown. 
Shq^nair Cliand — for Respondent. 

Shadi Lal, C. J. — On the 15th August 
1924, two boxes containing various arti- 
cles of merchandise were consigned from 
Delhi to Rewari, and, when the consign- 
ment arrived at Rewari. the consignee 
Tej Ram represented to the station- 
master that one of the boxes had been 
tampered with. Thereupon, the latter 
asked Tej Ram to produce the original 
beejak (invoice) to enable him to give an 
' open delivery” of the consignment. The 
invoice Ex. P. C.. was accordingly pro- 
duced by Tej Ram, and the goods were 
delivered to him. A list of the articles 
alleged to have been lost was prepared 
by the stationmaster, and on the 
strength of that list the consignee made 
a claim for the recovery of their value- 
The railway authorities, however, con- 
sidered the claim to be false, with the 
result that Tej Rara was prosecuted for 
an attempt to cheat the Railway Com- 
pany and also for using as genuine a 
forged document. The trial Magistrate 
has acquitted the accused of an attempt 
to cheat, but has convicted him under 
S. 471 read with S. 4G8, Indian Penal 
Code, and sentenced him to imprisonment 
till the rising of the Court and a fine 
of Rs. 150. 

The District Magistrate has made a 
belated reference to this Court recom- 
mending that the sentence be enhanced, 
and Mr. Shamair Chand who has ap- 
peared- for the accused to show cause 
against enhancement, urges that bis 
client has been w'rongly convicted and 
that the conviction should be set aside. 

Now, 8ub-S. (6) which has been added 


to S. 439, Criminal Procedure Code, by 
the Criminal Procedure Code Amendment 
Act 18 of 1923, provides that 

notwithstanding anything contained in this 
section, any convicted person, to w’hom an op- 
portunity has been given under sub-S. (2) of 
showing cause why his sentence should not be 
enhanced, shall, in showing cause, be entitled 
also to show cause against his conviction, 

The effect of the enactment of this: 
sulrsoction is that the High Court, wheni 
adjudicating upon an application for^ 
enhancement of sentence is conyertedj 
into a Court of appeal against conviction. 
I must, however, administer the law as 
I find it. 

In view of this express provision of the 
law, I have heard arguments on the 
merits and reached the conclusion that 
there is no satisfactory evidence to show 
that Ex. P. C., the genuineness of which 
has been impeached, is a forged document. 
It is to he observed that this document 
v.'hich is written in Urdu purports to be 
a list of the articles purchased l>y tlie 
accused at Delhi and hears the signature 
of Sheikh Karam liahi-Rahm Ilahi, Now 
I^ai'am Ilahi, who was also prosecuted in 
this case l)Ut was subsequently dis- 
charged, has appeared as a witness for 
the prosecution, and ho admits that ho 
has a shop hearing the aforesaid name. 
Another witness for the prosecution, 
namely Suh-Inspcctor Gian Chanel, who 
investigated the case, deposes that he 
was told 1)V Kai'am Ilahi that the in- 
voice Ex. P. C., was written by his ser- 
vant Ram Chand. This witness, when 
answering a question put by the Court at 
tlie end of his examination tried to 
modify the efi'ect of his admission by 
stating that Karam Ilahi subsequently 
denied that Ram Chand had written the 
document. Karam Ilahi himself as a 
witness for the prosecution disclaims the 
responsibility of Ins firm for prepar- 
ing it, hut considering that he was him- 
self prosecuted as an offender and ap" 
peared as a witness after his discharge 
(a somewhat unusual and objectionable 
procedure) I am not prepared to attach 
any value to his evidence. 

It may, therefore, be taken as proved 
' that Ex. P.C., was written by Ram Chand 
on behalf of Karam Ilahi-Rahm Ilahi and 
the evidence also shows that this docu- 
ment consolidates several invoices rep^ 
senting goods purchased by the accused 
from various shops at Delhi. Karam 
Ilahi himself admits that Ex. P* M- 1* 
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the list of the goods purchased from his 
•own shop, and this list is eraboAic.l in 
Es. P. 0. Now, Ex. P. M., contains all 
the articles which were alleged to have 
'bean lost while tho boxes were in the 
custody of tho railway,, and it cannot, 
therefore, be seriously contended that tho 
asoused was claiming cartain goods which 
he had never purchased. 

The evidence for the proseoution shows 
that the articles in dispute wore pur- 
chased by the accused from Karam Ilahi 
-and were correctly entered in Ex. P. C., 
which was written by Karam Ilahi’s 
servant Kam Chand. These articles have 
•appirently disappeared but tho ijuostion 
of the responsibility for their disap- 
paarance is a debatable one. One thing, 
however, is reasonably clear that the 
•document, upon which the charge under 
S. 471 is founded, has not been proved to 
1)0 a forged document. 

The result of this finding is that tho 
conviction cannot he sustained. Accord- 
ingly I set aside the conviction and tho 
sentence and acquit the accused. The 
■fine, if realized, shall be refunded to him. 

Conviction set aside. 
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Coldstream. J. 

Uari Shanhar and anothe) — Plaintiff^ 
— Petitioners. 

V. 

Nazif Khan and others — Defendants 
Hespondents. 

Civil Reference No. 18 of 1920, Decided 
•on 4th October 1926, made by the Senior 
Sub*J., Rohtakt D/- 19th and 20th May 
1926. 

^ (a) Punjab Tenancy Act. 8s. 4 (5) and 50 — 
* Tenant" in 8. 50 means tenant who having been 
tenant, has been dispossessed. 

Whatever ba the meaning of “ tenant ” else- 
where ia tho Act the word “tenant” in S. 50 
nienus a person who having been a tenant has 
bsen dispossessed. 35, 0. 2] 

, (6) Punjab Tenancy Act, 8. 77 (3), Pro.-Jurls- 
dicilon. 

Where one of the claims in the suit can be 
^termined only by the revenue Court the suit 
as a whole should be heard by a revenue Court. 

[P. 36, C, 1] 

Shamair Chand — for Petitioners. 
'OHulam Rasul — for Respondents. 


Order. — Tho plaintill's in this suit 
from which this reforenco avisos wore 
tenants of soiiio land under the defen- 
dants and wore ejected on 19tli May 
1924, after service of notice under 8. \ ) 
of the Punjab Tenancy Act oU'ectod iu 
1923, no suit having boon brought by 
them to contest their liability toejeji- 
inent. On 29fch May 1921 tliey insti- 
tuted a suit for possession of tlie laud on 
the grounds, (l) that they were perma- 
nent lessees and (2) that they were 
owners. The suit was tried by tho Snh- 
ordinate Judge, Third Class. Rohtak, 
and dismissed on the merits. The plahi- 
tiffs appealed to tlie Senior Subordina:o 
Judge who took up the question of juris- 
diction and hold that the suit was tri- 
able by a revenue Court under S. 77 (3), 
second group (g), so far as it was based on 
the plea of tenancy, and was also so tri- 
able (for reasons not clearly or convin- 
cingly stated) so far as the claim was 
bassed on the plea of ownership. He has 
accordingly submitted tho case to this 
Court under S. 100 of the Punjab Ten- 
ancy Act. 

In this Court 'Mv. Shamair Chand has 
opposed tho registration of the civil 
Court’s decree in a revenue court. Ha 
relies on the Pull Bench ruling in 
Parman v. Dhassn (1) and contends that 
a person who has been dispossessed can- 
not ho said to “ hold land” as a person 
must do in order to he a tenant within 
the meaning of the definition in S. 4 (o) 
of the Tenancy Act. The full circum- 
stances of the case dealt with in the 
ruling cited are not stated in the judg- 
ment, hut it would appear tliat the suit 
in that case was not one which could 
have been brought under S. 50 of the 
Tenancy Act. As regards the arguments 
based on the definition of tenant in 
the Act it is clear from the opening words 
of S. 4 that the definition in Cl. (5) of tho 
section is not applicable where there is 
something repugnant in the context. 
Whatever be the moaning of ’* tenant 
elsewhere in the Act there is no doubt in 
my mind that “ tenant ” in S. 50 means 
a person who having been a tenant has, 
been dispossessed, etc. The suit in thisi 
case was brought within a year from tho 
date of dispossession and whether it was 
expressly stated to he under S. 50 or 
not, was clearly such a suit as "was 
flxel uded from the jurisdiction of the oiy U 
r(V) [1919] 49 P. R. 1919=51 I. C. 443. 
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Convt bv S, 77 (3) {p). I bavo examined 
niimeron?^ other rulings to which learned 
counsel on both sides have referred deal- 
ing with the question M jurisdiction 
under the provisions of &• < u but none of 
these appears to me to deal with a case 
like the iiresent which falls, as explained 
above, clearly within the express scope of 

S. 50. 

So much for the claim l)ased on tenancy. 
As regards the plea of ownership the 
proviso in S. 77 (3) appears to be clear to 
the effect that a^, in view of the provi- 
sions of S. 77 (3) (g). one of the claims in 
the suit could be determined only by the 
revenue Court, the suit as a whole, had 
the question of jurisdiction been consi- 
dered and dealt with properly, should 
have been heard by a revenue Court. 

A perusal of the recqrd shows that 
there has been no prejudice by the mis- 
take as to jurisdiction nor does Mr. 
Shamair Chand object to the registration 
of the decree in a revenue Court on the 
ground of prejudice. The suit was 
obviously determined in good faith. I 
order, accordingly, that the submitted 
decree dated 2nd January 1926, be regis- 
tered in the Court of an Assistant 
Collector, First Grade, and the memo- 
randum of appeal be returned to the 
appellants for presentation to the proper 

Court. 

Order accordinqbj. 
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Campbell, J. 

Lal Din and o^/iej-s—Defendants — Ap- 
pellants. 

V. 

Abdul Ghani and anothe) — Plaintiffs — 
Bespondeuts. 

Second Appeal No. 1393 of 1926, Deci- 
ded on 8th October 1926, from the decree 
of the Dist. J., Eawalpindi, D/- 5bh 
March 1926. 

Practice — Pleadings — Rellef—Plalntl ff claim- 
ing right oa an easement — Court cannot make 
otit a new case and give relief on the ground of 
easement of 7ieeesslty. 

It is not open to a Court to make a new case 
for a plaintiC whicli does not arise in the plead* 
Inge and give him relief on the basis of an ease- 
ment of necessity when ho fails to establish his 
claim as to a right on an easement. [P 3G, 0 2} 

Nand Lal — for Appellants. 

Aziz Ahmed — for Bespondents. 


Judgment. — The suit was by Hayat 
for a permanent injunction against Lat 
Din and Gaman requiring them to demo- 
lish a wall built in front of the plaintiff’s 
door and to allow the plaintiff his former 
facilities for entrance by the door. The- 
allegation of the plaint was that the 
plaintiff for 30 years had used the way 
marked C D on the plan Ex. X to enter 
his house marked M by the door marked 
A, and that the defendant had closed this 
means of entry by erecting a wall im- 
mediately in front of the door A. 

The trial Court found that the land on 
which the wall was ronstimcted belonged 
to the defendants, and that the plaintiff 
had proved no right of easement in res- 
pect of the ground over which he alleged 
his right of passage. The Court held 
that the plaintiff was not entitled to the 
injunction asked for in the plaint, but on 
the strength of a statement made by on© 
of the witnesses Sultan, that formerly 
the plaintiff had a door at tho point 
marked P on the plan X and had closed 
it up eight or nine years before the suit 
on opening the door at A, the Court held 
that the plaintiff should be allowed to 
open a fresh door at P as an easement of 
necessity. The plaintiff was given a 
decree for an injunction that the defen- 
dants should not prohibit the plaintiff, 
going to his house along C D to the 
width of five feet up to the point P, and 
should not interfere with the opening of 
a new door at the point P, and it was 
ordered further that tho plaintiff should 
close his present door at A. 

This decree was upheld on appeal by 
the District Court. On second appeal it 
is objected that the Court should not 
have entered into the question of another 
door for the plaintiff, and should merely 
have dismissed the suit, when he failed 
to establish the claim which he made. » 

This contention has force. The ques- 
tion of another door opening on to the 
defendant’s land did not arise out of the 
pleadings, and no decree should be passed 
in respect of it. The plaintiff should be 
left to take what steps he may desire to 
take bo provide himself with anotheq 
entrance, and if a question relating to a 
new entrance should come before a Court 
hereafter, it will be decided on its own 
peculiar merits. The plaintiff asked for 
nothing in his plaint except an injunction 
regai'ding the wall and the door at A, 
and when he failed in respect of these 
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anatfcers, the suit should have been dis- 
missed without any further order being 
passed. 

I accept the appeal and dismiss the 
suit with costs throughout. 

Appeal accepted. 


A. I. R. 1927 Lahore 37 

Broadway and Zafar Ali, JJ. 

Narain Singh and others — Judgment- 
debtors — Appellants, 

V. 

Backaii Singh and others — Decree- 
holders — Respondents. 

Second Appeal No. 891 of 192G, Deci- 
ded on 26th October 1926, from the order 
of the Addl. Dist. J., Ferozepur, D/- 21st 
December 1925. 

Civil P, C., S, 144 — Decree-holder obtaining 
possession otherivise than executing the decree hut 
under colour thereof — Decree reversed on ap- 
peal^S. 144 applies. 

Y/here a decree-Uolder uudei a decree gets 
possession of the property decreed to him other- 
wise than bv executing the decree but under 
colour thereof, and that decree is set aside on 
appeal, the opposite part}’ is clearly entitled to 
be replaced in possession ; 42 All. 56S, Foil. ; 
•4* I. R. 1924 Cal. 709, Dlst. [P 3S, C 1 J 

Abdul Aziz for Iff and Lai — for Appel- 
lants. 

Jagan Nath Bhandari — for Respon- 
dents. 

Broadway, J.— One Mt. Narain Kaur 
instituted a suit against Bachan Singh 
and Mt, Harnam Kaur for possession of 
2^2 kanals, 11 marlas of land. While 
the suit waspending Mt. Narain Kaur 
died, On the 25th August 1920, and 
A^arain Singh and others were brought on 
to the record as her legal representatives. 
A decree for possession was granted to 
I'he plaintiffs whei’eupon Bachan Singh 
ftnd Mt. Harnam Kaur preferred an 
appeal subsequent to the passing of the 
decree and while the appeal was pending, 
the plaintiffs obtained possession of the 
jjjnd in suit from Bachan Singh and 
Mt. Harnam Kaur but not through the 
intervention of the Court by way of 
fi^cution of the decree in their favour. 
On the Ist June 1922 the appeal referred 
to above was compromised, Narain Singh, 
oto., decree-holders were given a decree 
for possession of half the land in suit and 


Bachan Singh and Mt. Harnam Kant 
were to be given the other half. 

The appellate docroo was drawn up 
accordingly in the terms of ihc comino- 
mise. On the 9th .lanuary 1925 Bachan 
Singh and Mt. Harnam Kaur moved tlio 
Court under S. 144 of the Civil Procedure 
Code and asked that they should he 
replaced in possession of that half of the 
land in question to which they wove 
entitled and possession of which had Ijccji 
takon from them by Narain Singh and 
his co-decree-holders. Objection was 
taken to the applicability of S. 144 of the 
Civil Procedure Code, it being urged that 
inasmuch as possession of tho land had 
not been taken from Bachan Singh and 
Mt. Harnam Kaur through the interven- 
tion of tho Court, the Court had no power 
to grant restitution of possession. This 
contention was given effect toby the first 
Court, 'but an appeal by Bachan Singh 
and Mt. Harnam Kaur was successful in 
the Court of the Additional District 
Judge. Narain Singh etc., have now come 
up in second appeal to this Court and on 
their behalf wo have heard Mr. Abdul 
Aziz. It has been urged that on a iiroper 
interpretation of S. 144 tho view of the 
Court of first instance is correct. S. 144 
of the Civil Procedure Code runs as 
follows : 

Where and iu so far as a decree is varied or 
reversed, the Court of first instance shall, on the 
application of any party culitled to any benefit 
by way of restitution or otherwise cause such 
restitution to be made as will, so far as may be, 
place the parties iu the position to which they 
would have occupied, but for such decree or sue » 
part thereof as has been varied or reversed ; ana 
for this purpose ... 

In my judgment tho interpretation 
placed on this section by the learned 
Additional District Judge is coiTCct. Un 
the facts as stated above it would appear 
that Bachan Singh and Mt. Harnam Kaur 
surrendered possession of the land in suit 
because of the decree which had been 
passed against them. That decree being 
in existence they apparently thought it 
unnecessary to oppose any demand made 
by the decree- holders for possession m 
accordance with the decree. There can 
1)0 no doubt that but for tho decree 
Bachan Singh and Mt. Harnam Kaur 
would not have surrendoied possession 
for which they had been so strenuously 
fighting. This being the case it seems to 
m*o that the Court had power to grant 
restitution in the present case. In this 
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view 1 am ^upportcil intei* alia by Surya 
Dat V. Jnmn.i iKitt (1). The loarnca 
Judyc^ wlv) (Iccii-lod that case say a-i 
follows*: 

The Court l-elow h.i-' di^nllowefl tho 
tiou on tlu‘ sole ground th;)t a- J.inina iCit did 
not take nossc-'ii'n in oxccutic-n of llm decree 
throii;?h the Court, the onp:-ito party is not 
entitled to re^tilntiou under S. lU, Civil Pre- 
■cedure Code. It i^ obvious tl.at under the terms 
lof S. 141. where a decree-holder under a decree 
gets possession of the property deereed to him 
otherwise than b'. executing the decree but 
'Under colour thereof, and that decree is set aside 
on appeal the oppo'ite party is clearly entitled 
to be replaced in pcs'j';>io... 

This is precisely the position in Iho 
present case iiniX Baikii.ttlia Nath Chatto" 
raj V, Prosaauaynayi Dcbl (*2) referred to 
hy Mr. Abdul Aziz is not in point. There 
certain articles in the possession of X 
were taken into the custody of a commis- 
eioner appointed by a Court and were 
later delivered Viack to X under orders of 
the Court. Later, the judgment of the 
High Court having been reversed by His 
Majesty’s Privy Council one Y who was 
not in possession of the articles before 
the Commissioner took charge of them 
applied for rcstitiil ion of the properly to 
him. It was there held that the proper- 
ties not being taken out of T’s possession 
under any decree or order of Court, Y 
was not entitled to claim rcstitutipn. 

Next it was urged that as a matter of 
fact the plaintifFs-appellants had been in 
posssession of the land in suit oven before 
the decree had been passed in then- 
favour. If this indeed were the case it 
is obvious tliat the position would bo 
quite different. This a'^pect of the case, 
however, does not appear to have been 
placed before the Courts below or pres- 
ent in their minds and prima facie, it 
would appear untenable as there appears 
to be no reason to doubt that Bachan 
Singh and Mt. Harnam Kaur were in 
possession of the entire land in suit dur- 
ing the lifetime of Mt. Narain Kaur ; for, 
as the plaint in the suit clearly shows, 
Mt. Narain Kaur averred this to be a fact 
and claimed a decree for possession and 
this was the suit that was carried on 
after Mt. Narain Kaur’s death by the 
present plaintiffs-appellants. I would 
therefore, dismiss this appeal with costs. 

Appeal dismissed. 


(1) [1920] 42 All. 568=57 I. C. 148=18 A.L.J- 
729. 

(2) A. I. B. 1924 Cal. 769=51 Cal. 324. 
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Jai L al, J . 

Dit Maf— Applicant— Appellant. 

V. 

Saudagar Mal and others — -Defendants- 
• — Respondents. 

Misc. First Appeal No. 1601 of 1926^ 
Decideti on 1st November 1926, from, 
the ortler of the Dist. J., Gujranwala, 
D - 2lst May 1926. 

g'. rrovlndal Insolvency Jet (1920), S. 10 
Subscqucjit arrest will not give right to continue 
an application made ivhen nut uuder ariest. 

Subsequent arrest of the petitiocer does not 
give him a right to continue an application 
which did not lie when it was presented, the 
petitioner not being under .'irrest at that date. 

[P# 33, C* 2J. 

Parkash Chandra — for Appellant. 
Aniar Nath Chopra — for Respondents, 
Judgment. — Dit Mal, appellant, ap- 
plied to be adjudicated an insolvent on 
the ground that his debts amounted to 
more than Rs. 500 and that he was 
unable to pay them. The learned Dis- 
trict Judge has dismissed his apidica- 
tion holding that the debts of the peti- 
tioner did not amount to Es. 500 or 
more and that he had not satisfied the 
learned Judge that he was unable to pay 
them. 

This order of the District Judge is 
attacked on two grounds ; (1) that on the 
evidence produced before him the 
learned Judge should have held that 
tl'.e debts amounted to more than Rs. 500 
and tiiat the applicant was iinable to- 
pay them, and (2) that in any case there 
was an additional ground in support of 
the petitioner’s application at the time 
when it was dismissed, e. g'., that he bad 
been arrested by a civil Court in execu- 
tion of a decree. It is admitted tbafc 
on the date of the application the peti- 
tioner was not under arrest. His sub- 
sequent arrest does not give him a right 
to continue an application which did! 
not lie when it was presented. 

As regards the first objection, the 
learned Judge held that two of the seven, 
liabilities mentioned in the schedule 
attached to the application for adjudici^ 
tion were fictitious, a matter on 
I express no opinion. Ho gave no den 
nito finding as to the debts alleged to be 
duo to Kalu Mal, Girdhari Lai ana 
Bhag Mal. The petitioner stated tha 
these debts were due, but was not fnr- 
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bher questioned in detail about them. 
If these debts are added to the debts 
admittedly due to Saudagav ^lal, t\\Q 
total comes to more than Ks. 500. The 
fact, even if held to bo proved, that the 
petitioner earns Rs. 4 or Rs. 5 a day, does 
not debar him from being adjudicated an 
insolvent, as there is no evidence as to 
his expenses. I hold that a priiua facie 
caso has been made out by the petitioner 
for being adjudicated an insolvent. 

I accept the appeal, set aside the order 
of the District Judge and adjudicate Dit 
Mai an insolvent. The District Judge 
will proceed with the further insolvency 
proceedings in accordance with law. No 
order as to costs. 

Appeal allowed. 
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Dalip Singh, J. 


Sohela and others — Plaintiffs — Appel- 
lants. 



Baggie Singh — Defendant Respon* 

dent. 


Second Appeal No. 1100 of 192G, Deci" 
ded on 12th October 1920, from a decree 
of the Addl. Dist., J., Ferozepur, D/- 19th 
January 1926. 

BuTijab Courts Act, S. 41— -Error in law. 


Ldduoing adverse possession from tlie ^ mere 
. factum of physical possession unaccompanied by 
any proof of a claim to hold as of right as pro- 
prietor is an error in law, fP* 39, C, 2] 


G. S. Salariya — for Appellants. 

Balioant Bai for Badri Das for 
Respondent. 

Judgment. — In this appeal the plain- 
tiffs sued for possession of a certain 
land, claiming that this land had been 
held in occupancy tenancy by one Fateh 
Singh, the brother of the defendant. 
Fateh Singh died some 14 years back. 
His widow has recently re-married and, 
therefore, lost her rights, and the revenue 
authorities had wrongly mutated the 
land in the name of the present defen- 
dant. The defendant pleaded that the 
suit was barred by time, because Mt. 
Sobbi had got herself married some 
fffteen years back. The defendant admit- 
ted that he was not an heir to Fateh 
Singh. He asserted, however, adverse 
possession as a proprietor for more than 


twelve years. Now it lias boon found 
that Mt. Soblii re-married in 1911. Her 
own statement at tho time of the muta- 
tion in favour of tho defendant shows 
that she alleged that sho had no con- 
nexion whatsoever with tho land after 
her re-marriage. Tlio revenue authori- 
ties showed tho defendant as a tenant 
under Mt. Sobhi in 1911-12. 

In 1921 the defendant applied to tho 
revenue authorities, asking for a muta- 
tion in his favour as occupancy tenant 
as Mt. Sobhi had not been heard of for 
fifteen years and he himself was in 
possession and bad been paying the land 
revenue. The application was rejected 
by the revenue authorities. In 1924 
the defendant again applied to be muta- 
ted as an occupancy tenant asserting the 
re-marriago of Mt. Sobhi. This applica- 
tion was granted and hence the suit. 
The learned District Judge decided 
alternatively that either Mt. Sobhi had 
acquired ownership by adverse possession 
against tho proprietors because when sho 
re-married her right as occupancy tenant 
ceased to exist and, therefore, her posses- 
sion must be deemed to be adverse to the 
proprietors after that date. In view of 
Mt. Sobhi’s own statement that she bad 
had no connexion whatsoever with the 
land after 1911, I fail to see how this 
alternative can possibly be said to arise. 
Secondly, the learned Judge held that if 
Mt. Sobhi could be held to have 
abandoned the land since 1911 then the 

entries in tho revenno papers 
the defendant as her tenant up till 19-4 
wete fictitious and, therefore, the defen- 
dant had himself acquired adverse posses- 


lion as a proprietor. 

It seems to me that the learned Dis- 
krict Judge has erred m law m deducing 
idverse possession from the mere factum 
jf physical possession unaccompanied by 

inv proof of a claim to hold as of right| 

IS ^proprietor. The entries and the; 
loplications taken together show at the 
most that tho defendant, if he asserted 
anything at all, asserted only a claim 
feo be an occupancy tenant. 
application, -viz., that of 
that this claim was made for the fit 
time in 1921. No doubt, m that apph- 

cation the defendant asserted that ho 
had all along been holding as aji occu- 
pancy tenant, but there is nothing to 
show that this assertion was correct, and 
I consider that it is insufficient to rebut 
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the ‘presumption of truth attaching to 
the Revenue Records. As for as I can 
make out it seems that all trace of 
Mt. Solihi was lost some time after her 
re-marria-je or shortly before it, and the 
defendant continued for some time to 
hold a'! a tenant under lier, and there- 
after, when a certain period of time had 
elapsed, he thought tliat he could claim 
as an occupancy tenant because, as liis 
application of 1024 sliows, he ascertained 
that he and Fatjli Singh had jointly 
acquired the land. This claim has, 
however, been given up in the present 
suit. In view of tliis 1 am unable to 
hold that the defendant had acquired 
title of adverse possession whether as 
proprietor or as an occupancy tenant. 

I, therefore, accept the appeal, set 
aside the order of the learned District 
Judge and restore the decree of the first 
Court. The plaintiffs have been some- 
what remiss in bringing this action and 
I, therefore, direct that the parties shall 
bear their own costs throughout. 

Appeal accepted. 
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Coldstream, J. 

Amin Chand — Judgment-debtor — Ap* 
pellant. 

V, 

Karam Chand and another — Decree- 
holders — Respondents. 

Miscellaneous Second Appeal No. 2074 
of 1923, Decided on Gth October 1925, 
from an order of the Dist. J., Lyallpur, 
D/- 5th June 1925. 

3{< CivH P. C., 0. 9. J?. 9 — La(c arrival of 
train is a supicient cause. 

% 

Late arrival of a train, ■which prevented a 
party from appearing in Court, which in ordinary 
circumstances would have arrived iu time, is a 
siifiBcient cause withiu R. 9. [P 41 C 1] 

Jai Gopal Sethi — for Appellant. 

Joti Samp — for Respondents. 

Judgment. — In execution of a decree 
obtained by Karam Chand some land be* 
longing to Amin Chand was pub to sale. 
The sale was confirmed by the Senior 
Sub-Judge, Sheikhupura, on the 12bh 
November 1924. Amin Chand filed an 
appeal in the District Judge’s Court at 
Dyallpur against this order of confirma- 


tion. He did not appear on the date 
fixed, and the appeal was 'dismissed in 
default on 16th March 1924. Amin 
Chand on the next day presented an ap- 
plication for restoration of the appeal 
stating that the train which he took on 
the afternoon of the loth March from 
Pattoki to Lahore in order to catch the 
train leaving Lahore for Lyallpur on the 
same evening was late, and missed con- 
nexion with the Lyallpur train at Lahore. 
The hearing of this application was ad- 
journed from time to time but took place 
on 5th June 1925, when without record- 
ing any statement of parties or calling 
any evidence, the District Judge rejected 
the petition with costs. 

Amin Chand has filed an appeal in this 
Court which has been argued by Mr. J. 
G. Sethi and opposed by Mr. Joti Sarup. 
The memorandum of appeal is accom- 
panied by an affidavit made by Amin 
Chand affirming that the Pattoki train 
which he took missed the Lahore-Lyall- 
pur train at Lahore. The next train for 
Lyallpur left at 9*30 on the morning of 
the IGth. The train was due at Lyall- 
pur at 13-55, but according to the memo- 
randum of appeal this did not reach 
Lyallpur until 3 p. m. The affidavit de- 
clares that Amin Chand sent a telegram 
from Lahore to the District Judge on the 
15th asking for his case to be placed late 
on the list. 

The learned District Judge rejected 
the application on tl)e ground that Amin 
Chand’s pleader should have appeared, 
that the plea that the appellant missed 
the connexion has not been made out, 
that even if he did miss the train, he 
could have appeared in Court and that he 
should not have chosen the last train on 
the 15th from Pattoki. Now it was a 
perfectly reasonable proceeding for Amin 
Chand to rely on the 5-59 train from 
Pattoki on 15th. This train should have 
arrived in Lahore at 8-5 and given him 
time until 10-5 to catch Lyallpur train. 
As regai*ds evidence, apparently no date 
was fixed for proof, and if the Lahore- 
Lyallfur train was hours late at 

Lyallpur on the 16th, it was probable 
enough that Amin Chand could not 
arrive at the Courts much before 3 p. m. 

As regards appearance by the pleader 
it is stated in. the affidavit that the 
pleader engaged by Amin Chand was 
engaged only to write the appeal and to 
conduct the case at Sheikhupura, where 


1927 Sardar Alam V. Md. Alam (Dalip Singh, J.) Lahore il 


if; might have been heard and not to ap- 
pear at Lyallpiu*. 

In the circumstances I think it will be 
right to allow Amin Ghand an opportu- 
nity to prove the truth of his allegations 
that owing to (l) the lateness of the 
Pattoki-Lahore train causing him to 
miss the Lahore- Ly allpur train, and (2) 
the lateness of the Lahore-Lyallpur 
train’s arrival at Lyallpur, he was pre- 
vented from JLppearing in Court before 
his appeal had been dismissed and that 
he had engaged no pleader at Lyallpur. 
The respondent will, of course, have an 
opportunity to rebut this evidence. 

I think that in the circumstances the 
respondent should get some costs, if the 
District Judge’s order is set aside and in 
accepting this appeal, I accordingly make 
the following order : If the appellant 
pays into the District Judge’s Court at 
Lyallpur, for payment to Karam Chand, 
fifty rupees within fifteen days ‘of the 
•date on which the appellant receives 
notice from the District Judge that the 
record has been received by the District 
Judge, then the order appealed against 
will be considered set aside and the Dis- 
trict Judge will hear such evidence as 
tnay be produced in support of and 
against the appellant’s application for 
restoration and pass such order as may be 
proper and according to law. 

The District Judge is directed to in- 
form parties without delay of the date 
on which he receives this order and the 
record. 

Order accordingJ]/’ 
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Dalip Sengh, j. 

t 

Sardar Alam and others — Defendants — 
Appellants. 

V. 

Muhammad Alam and others — Plain- 
ti ff 8 — Responden ts . 

Second Appeal No. 385 of 1926, Decided 
on 8th October 1926, from the decree of 
1»he Dist. J., Jhelum, D/- 3rd November 

1926, 

Cu8tom{Punjah)-^Qlfl to nephew for services 
rendered to the exclusion of other nephew-— 
Donee brotight up by donor from inf ancy^Ol ft 
was upheld. 

A Gujar of Tahsil Kharian, District Gujrat, is 
entitled to make a gift of his property in favour 


of ono nephew to the exclusion of the other 
nephew when the donee has boon brought up by 
him from his infancy, and the gift is in lieu of 
services : 33 P. 11. 1005, Pel. on. [P. 11, C. 2] 

M. L. Puri — for A]>polIants. 

N. C. Melira for Devi Dial — for Ros- 
pondents. 

Dalip Singh, J . — The question to 
be decided in tins appeal is wliethor a 
Gujar of Tahsil Kharian, District Gujrat, 
is by custom entitled to make a gilt of 
his property in favour of one nephew to 
the exclusion of the other nephew when] 
the donee has been brought up by him* 
from his infancy, and the gift is in lieu 
of services. The trial Court dismissed 
the suit of the plaintiff asking for a 
declaration that the alienation would not 
affect his reversionary rights. The learned 
District Judge reversed the decision with- 
out giving any distinct finding as to 
whether the donee had been brought up 
by the donor from his infancy, and 
whether the gift was in lieu of services 
or not. I have been through the evidence 
in the case. It is clear that the donee 
was brought up -from his infancy by the 
donor who had married his mother, and 
the donor being lame it is clear that the 
donee has been rendering him services as 
deposed to by the witnesses for the 
defendants. The learned District Judge 
granted a certificate. 

It is true that the onus to justify a 
gift lies on the donee, but in Rattigan’s 
Customary Law, para 59, Kxcoption 3, it is 
stg-ted tliat where the donee is an agnate 
with a special association with the donor, 
and the gift is in lieu of services, the 
custom of allowing such a gift is fre- 
quently recognized. In the present case 
the defendants produced two instances 
of such gifts, which bad remained unchal- 
lenged, and in SuJeha v. Amira (l) it is 
laid down that “ even in the case of a gift 
to donee of the class above mentioned tlie 
assent of the heirs is necessary to a valid 
gift. The principle has less strength, 
that is to say, is more likely to be 
rebutted in the case of donees of these 
classes, but it is not the loss an existing 
principle because it is liable to be 
rebutted.” In this case bearing in mind 
the general custom and the four instances 
and Nur Sasan v. AH Sher (2) and 
Exhibit D I, which is a case in which 
the onus being put on the donee’s con- 

(1) [1893] 81 P. R. 1893. 

(2) [1905] 33 P. R. 1905. 
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tending revevsiouev', it was held that 
they had faile<l to discharge this onus, 
1 think it is sutUcionlly lu’oved that such 
a :citt is valid hy custom. I therefore 
accept the appeal, set aside the decree of 
the learned District Judge and restore 
the decree of the trial Court di'^missing 
the plaintitf's siiii. There ^YiU be no 
o.'der as to costs throughout. 

.il>i>eal accei'tcil. 
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Addison, J. 

Narain Das — Defendant — Appellant. 

V. 

« 

Narain Das and others — Plaintiffs 

Respondents. 

Second Appeal Ko. 0G2 of 102G, Deci- 
ded on 12th Octotev 192G, from an order 
of the Addl. J., Lahore. D,- 4th December 
1925. 

Civil P.C., 0. U. R. 2^— Issues fravied by 
trial Court covering all plcadings^Appcllalc 
Court should not set up a ncic case on remand. 

Where the issu?s framed by the trial Court 
covered all the pleadings and there is no alter- 
uative relief praj'ed. it is not competent for the 
appellate Court to make a new case for the 
parties and remand the case. [P. 43, C.‘2] 

Melir Ciiand — for Appellant. 

Tirath Bam — for Respondents. 
Judgment. — The three plaintiiTs sued 
Karain Das of ^Yan Radha Ram for 
Rs. 1,100 due on book accounts. It was 
alleged that the plaintiffs carried on a 
firm at Sher-Garh under the name of 
Dogar Mal-Lachhman Das. That firm 
had dissolved and the plaintiffs who 
were the partners thereof, therefore, 
brought the present suit as individuals. 
It was stated that the defendant had 
dealt with the above firm for a long 
period and had been striking balances in 
its favour. The last balance was for 
Rs. 467, which the defendant struck at 
Sher*Garh on the 24th September 1916. 
That sum with interest, amounted to 
Rs. 1,100 for which they sued. The 
plaintiffs further alleged that they had 
lost all the bahis, containing the previous 
accounts of the defendant, and had re- 
ported to that effect at thQ iiolice sta- 
tion. The bahi they produced contained 
the last balance for Rs. 467 only. 

The defendant, Nai‘ain Das, stated that 
be had no knowledge of the existence of 
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any firm called Dogar Mal-Lachhman 
Das nor did he know whether the plain- 
tiffs were once the partners of the firm. 
He never dealt with any such firm nor 
struck any balance in their favour. Ho 
had had dealings with Jagu Ram, the- 
son-in-law of Jowala Singh. He pleaded 
that he had struck the balance in dispute 
for Rs. 467 not at Sher-Garh as alleged 
but at Wan Radha Ram in favour of 
Jagu Ram. 

One of the plaintiffs stated before 
issues were framed that Jowala Singh 
the father-in-lasv of Jagu Ram, was his 
uncle and partner in the firm of Dogar 
Mal-Lachhman Das, and that they were 
his heirs. He still asserted that the first 
entry against the defendant for Rs. 300 
in 1911 was made in his favour by the 
defendant but he admitted that this wa3 
done at Wan Radha Ram and not at 
Sher-Garh as alleged in the plaint. 

The two principal issues struck were : 

.(1) Whether the defendant took upon 
himself to pay Rs. 300 to the firm Dogar 
Mal-Lachhmaii Das on behalf of Kasir- 
ud-Din and made an entry to that otTect 
in their bahi and has the defendant after 
that boon striking off and on balances 
within time in plaintiffs’ bahis ? 

(2) Whether the plaintiffs have lost 
their bahis ? If so, what is its effect on 
the present suit ? 

The Subordinate Judge found as re^ 
gards the second issue that the plaintiffs 
came into Court with a deliberately false 
story as regards the loss of the bahis. 
They never had possession of bahis in 
which the previous accounts were entered 
and they were produced in Court by 
Nanak Cliand, son of Jagu Ram. In the 
bahi produced by the plaintiffs it was 
stated that the account was carried for- 
ward from page 24 of the previous bahi 
and that the previous bahi was produced 
by Nanak Chand. There was thus never 
any loss of the previous bahis by the 
plaintiffs, and their case, as brought to 
this extent, as also the report at the 
police station, were false. The plaintiffs 
were the nephews of Jowala Singh and 
managed to get possession of one bahi in 
some way or othei*, and then concocted 
the tale about losing the other. This 
was also held to be the case by the 
learned District Judge on appeal. 

As regards the first issue, the Subor- 
dinate Judge held that the first entry for 
Rs. £00 was made in favour of Jowala 
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SiDgh who used to carry on business at 
Wan Badha Bam and not at Sber'Garh. 
Subsequently, the balances wore struck 
in 1970 and 1971 and the scribes ol those 
balances deposed that they were in 
favour of Jagu Bam or ^5ath, the son-in- 
law of Jowala Singh. Similarly tho 
scribe of the balance for Bs. 467, in the 
bahi produced by the plaintiffs, stated, 
and this balance was also struck by the 
defendant in favour of Jagu Bam or Kath., 
The trial Judge further held that Jowala 
Singh and Jagu Bam or Nath, his son-in- 
law, worked jointly and that Jowala 
Singh had nothing to do with the firm 
of Dogar Mal-Lachbman Das. No out- 
side witness stated that any such firm 
ever existed. The plaintiffs’ own first 
witness, Muhammad Shafi, gave evidence 
that the sum of Bs. £00, which the defen- 
dant took upon himself to ijay on behalf 
of Nasir-ud-Din was dire to Jowala Singh 
and that the transaction was entered 
into at Wan Badba Bam. It may be 
noted that the defendant has paid oft’ tho 
amount in question to Jagu Ram. On 
these findings the trial Judge dismissed 
the suit with costs. 

On appeal the District Judge agreed 

with the trial Court as regards the loss 

of the bahis not having taken place. ^He 

further held that the amount of Hs. SOO, 

which Narain Das, defendant, took upon 

himself to pay on behalf ol Nasir-ud-Din 

was due to Jowala Singh and not to the 

firm Dogar Mal-Lachhman Das. Ho 

then went on to state : 

It was in evidooce that Jowala Singh had been 
living separately from the plaintiffs for a long 
time, but possibly he might have joined them 
in the business of tho firm. The amount of 
Rs. 467 in question was due to him. Though iuf 
the plaint the plaintiffs alleged that they were 
the partners of the firm Dogar Mal-Laohhmau 
Das, in his statement before the issues Narain 
Das alleged that Jowala Singh was also a part- 
ner. The question that remains to be deter- 
mined is whether the plaintiffs were joint in 
business with Jowala Singh when the liability 
of this item of Rs. 300 was takou upon himself 
by the defendant or whether they were separate 
and whether the plaintiffs were entitled to 
it in presence of Nanak Chand, Jdwala Singh’s 
daughter’s son, if they were separate. Con- 
sequently, I accept the appeal, and sotting aside 
the lower Oourt’s decree remand the suit for 
deoision on the merits. 

The following issues were determined 
by the lower Court : 

(l) Whether Jowala Singh was a partner 
with I the plaintifia when the liability of the 
amount of Bs. 800 was taken by the defendant 
upon himself on behalf of Nasir-ud-Din. 


(2) If not are plaintiffs still entitled to the 
amount claimed 

(3) If Issue No. 1 goes in plaintiffs' favour 
defendant absolved it ho paid the debt to Jagau 
Nath ? 

Against this decision the defendant has 
appealed on the ground that the issues 
raised in tho pleadings had boon decided 
and that a remand under O. 41, K. -3, 
Civil. P. C., was nob legal. Another 
ground taken w'as that the District Judge 
set up a new case for tho plaintitls, wliich 
is quite distinct from the one given in tho 
plaint. 

It is quite clear that on the pleadings 
no remand was possible. The issues 
framed by the trial Court covered all the 
pleadings. There was no alternative 
relief prayed for on the ground that the 
debt was due to Jowala Singh and that 
the plaintiffs were his heirs. The plain- 
tiffs came into Court on the allegations 
that the money was due to the firm 
Dogar Mal-Lachhman Das. They failed 
to establish on issues properly framed 
that this was the case and in fact tliey 
came into Court on a false allegation as 
regards the loss of the bahis. It has now 

been held that the first liability of the 
defendant \vas in favour of Jowala Singh 
and there is no evidence to establish 
that ho has anything to do with tho alle- 
ged firm. That disjmsed of the case. ^ Ii 
therefore, accept the appeal and setting 
aside the order of the learned District 
Judge, dismiss the suit with costs 

throughout. 

Appeal a Honed. 
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DAiiip Singh, J. 

Jagan iVai/i— Petitioner. 

V. 

Munna Lai and others — Respondents. 

Civil Revision No. 193 of 1926, Deoi- 
led on 2l8b October 1926, from a decree 
,f the Disb. J.. Delhi, D/- 16th December 

ia) Llmllatio7iAct,S. 5-Ttvo remedies al- 
owed by law-Prosecution of one is good ground 
^or exten$i07i 0 / time (Obllcr). 

Whoa ahe Code gives two remedies to a 

person, his prosecution of the one wou d a 
?ery good ground for cxteud.ug t.me tooths 

Dtlicr* 
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(6) CU-n P. C.. S'. ir>— Refusal to extend 
time In a jit ca<e fx>r extension — No revision Uei 
— J.-mitation 5. 


Ko revisioa lies ag.iiust an order refusing 
e^itensiou of time under S. 5 where it ought to 
be extended as at the bjst it aniouits to an error 
of law ; -Ji I. C. 872. Foil. [P. 11. C, 2] 

Savdha i?am— for Petitioner. 

Shamair'Chand—iox Respondents. 


Judgment. — In tliis case the peti- 
tioner obtanied a decree on a inortga;^e. 

Thereafter a declaratory suit was 
brought by the rc'i’ondcnt alleging that 
he was the loal owner of tlie mortgaged 
property. Tlie suit was decreed ex parte 
and thereafter tlie present petitioner 
applied for tlie setting aside of the ex-parte 
decree. On the 10th August 1925 this 
application was dismissed in default 
under O. 9, R. B of the Civil P. 0. The 
plaintiff applied to restore the suit on 
the same day and put in an affidavit 
stating that he liad* been present when 
the case was called, that he obtained the 
permission of the Court to call his plea- 
der. that witliin a few minutes the 
pleader came, hut it was found that in 
the inten'al the application had been 
dismissed in default. The Court dismis- 
sed this application in a short order 
dated tlie 4fch November 1925, holding 
that ho liad waited till the last moment 
for the applicant and his counsel. 

The order shows that it was past 
3 p. m. when the application was dis- 
missed in default. It was not past 4 p.m. 
It is not vei'y clear to me what the 
Court meant by saying that lie had 
waited till the last moment. The order 
had also not dealt with tlie specific facts 
alleged in the affidavit. Thereafter, the 
plaintiff appealed on tlie 4th December 
1925, to tlie Court of the District Judge. 
The lea’-ned Judge held that no appeal 
lay against the order of 4th November 
1925, refusing to restore the case. He 
held that the appealable order, if any, 
was that of lOth August 1925. But he 
further held that as the appeal was 
instituted on 4tli December 1925, it was 
therefore, clearly time*barred. He re- 
fused to apply Art. 5 of the Limitation 
Act on the ground that the appellant 
bad two remedies open to him ; i. e., 
either to appeal or move the lower Court 
for review of judgment.” The petitioner 
had chosen the latter course and failed, 
aud therefore, there was no good reason 
for extension. 


Kow it seems to me that the learned 
District Judge was quite wrong in his 
view of the law on the point. I should 
have thought that, ordinarily speaking, 
when the Code gives two remedies to a 
person his prosecution of the one would 
he a very good ground for extending time 
for the other. But the respondent in 
the case has raised a preliminary objec- 
tion that no revision lies because at best, 
this is only an error of law. Various' 
rulings have been cited by counsel on 
both sides, hut the case that comes 
nearest to the present is Thandayutha'^ 
pani Sethuram v. Chinnathal (1). Fol- 
lowing this ruling it seems to me that 
the preliminary objection must prevail 
and that I must reluctantly dismiss this 
application. I make no order as to costs. 

Application dismissed. 
nT)”ITyl4 J 24 J. C. 872. "" ~ ■ 
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Martinj:au, J. 

Hard tea ri Mal — Plaintiff — Petitioner. 

V. 

Manna Lal and anotJiC) — Defendants — 
Respondents. 

Civil Revision Petition No. 564 of 
1925, Decided on 22nd April 1926, from a 
decree of the Senior Sub-J., Gurgaon, 
D/- IStli May 1925. 

Civil P. C., S. ll'j— Misconstruction of plead' 
ingsi is ground for revision. 

Where a Court proceeds on nnsunderstandiug 
of the pleadings, revision lies. [P. 45. C. 1] 

Shamaiy Chand — for Petitioner. 

Judgment.— The plaintiff in this case 
sued to recover a sum of money which 
had been advanced by the firm of which 
he had been a memboi', to the first defen- 
dant Munna Lal. Tiie other member of 
the firm had died and the plaintiff inr 
plcaded liis legal representative Durga. 
Parshad as a defendant. The suit was 
dismissed by the trial Court whose deci- 
sion was upheld by the Senior Subordinate 
Judge on appeal. The plaintiff has applied 
to this Court for revision. 

The learned Senior Subordinate Judge 
has based his decision on the ground that 
the plaintiff is seeking to recover the 
money from the representative of hie 
deceased partner, and that be is not 
entitled to do this before a rendition of 
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accounts has taken pluco. The learned 
Judge, however, appears to be mistakon 
in thinking that the plaintiff is claiming 
the money from Durga Parshad, for in 
the plaint it was stated that Durga 
Parshad was impleaded only as a defen- 
dant pro forma. It is really Miuina Lai 
from whom the plaintiff is seeking to 
recover the money, and the lower appel- 
late Court’s decision proceeds on a mis- 
understanding of the claim. 

I accordingly accept this application, 
set aside the decree of the lower appel- 
late Court, and remand the case to that 
Court for a fresh decision. Costs in this 
Court will be costs in the case. 

allowed. 
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Addison, T. 

Kishna — Plaintiff — Appellant. 

V. 

Waryaman and others — Defendants — 

Respondents. 

Second Appeal No. 484 of 1926, De- 
cided on 2l3t October 1926, from the 
decree of the Dist.-J., Ludhiana, D/- 7th 
November 1925. 

Civil P. C., O. 41. P. Document put in, 
**i^h(inically exhibited without reason in trial 
Court — Objection to admissibility in second 
cpp«al — Appellate Court ordered re’trial. 

Where a copy of a registered sale deed was put 
la by the defendants in the suit, with a list, and 
H was never afterwards referred to in the trial 
Oourt which exhibited the document mechani- 
oally and without any reason and objection was 
taken to its admissibility in second appeal. 

Seld : that the appeal should be accepted and 
in the interests of justice the whole case sent back 
for re-trial de novo under R. 23, fP 45 0 2] 

Nand Lai — for appellant. 
d. G. Sethi^tov Respondent. 

Addison, J. — The plaintiff and defen- 
dants are collaterals of oneNaraina who 
died while the latter have taken posses- 
sion of his land. The plaintiff has sued 
for a one-third share of this land. The 
defendants denied that fhe land was 
ancestral and further contended that the 
Will was valid as they had rendered 
service to the deceased. The issues 
framed were : 

(1) Was the Will declared to be valid and 
binding and is the point res judicata against the 
plaintiff ? (2) Did Naraina make the Will in 
^voni of the defendants and is it valid ? (8) 
la the property In suit ancestral ? 


The Suh-Jndge (omul the properly to 
be ancestral and held tliat the inovious 
cases did nob jnakc tlie question of exe- 
cution of the Will res judicata. lie 
further held that llioro was absolutely 
no proof that tlie dcfondanls rendered 
any service to the testator. For this 
reason he could nob will away Ids an- 
cestral land. Tlie suit was accordingly 
decreed. 

On appeal a copy of a doemnent 
Ex. D. 2 was brought to the noMcc of 
the learned District Judge. It showed 
that some 8 highas pukhta of land had 
been purchased by Naraina. Relying on 
this document the District Judge held 
that all the land could nob have been 
ancestral and, therefore, it must be taken 
that it was all non-anccstral. He then 
went on further to find that there was 
no evidence on the record as regards 
services rendered by the defendants to 
bho deceased yet the fact that this was 
mentioned in tlie (sic) itself coupled with 
the circumstances of the case was suffi- 
cient to establish that service had been 
rendered. For both reasons he accepted 
the appeal and dismissed the suit. 

On second appeal it was argued be- 
fore me that Ex. D. 2 was nob admissible 
• in evidence. This would have been a 
good objection to take before the District 
Judge who has nob stated that the ap- 
pellant did so before him. What seems 
to have happened was that a copy of a 
registered sale deed was put in by the 
defendants in the suit, with a list and 
that it was never afterwards referred to 
in the trial Court which exhibited the 
document mechanically and witiiout any 
reason. In the circumstances described 
both counsel agree that the course would 
be that this appeal 'should be accepted 
and in the interests of justice the whole 
case sent back for retrial do novo under 

O. 41i R- 23, Civil P. C. I also agree 
because it may he quite possible for the 
plaintiff to establish exactly the limits 
of these eight bighas and ho may bo even 
able to establish that they are not in- 
cluded in the suit. 

At the same time the second part of 
Issue No. 2 should be amended as at pre- 
sent it is very vague and does nob men- 
tion either custom or the allegation that 
the Will was valid under custom by 
reason of services having been rendered 
by the defendants. This appeal is ac- 
cordingly accepted and the whole case- 
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.1^ nnvo in the li^ht established- It accoi’dingly dismissed 
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sent back for re-trial de novo m the light 
of the above remarks. The Court- fee in 
this Court will he refunded- Parties ^Mll 
h>ar their other costs in this Uourt. 

Other costs in the cause will abide the 

-event- 

sent h.irJ:. 


established- It accordingly dismissed 
the claim. 

On appeal the learned District Judge 
in an exhaustive judgment has held that 
no collusion had been established and 
that necessity had also not been made 
out for any of the items except the first 


attacked by tbo plaintiffs as they were 
not in existence when it was incurred. 
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AnDtsoN, J. 

Ji nn .^Inijh and ■nvj’hey Dofeu" 
dants — A ppellants. 

V. 

Jiiifir Singh and others — Plaintiffs and 
Defendants — Respondents. 


lie accordingly granted the plaintiffs 
tlie declaration prayed for, subject to the 
condition that they would not be entitled 
to get possession when the succession 
opened out except on payment of Rupoes 
3,000. Against the decision the vendee 
has instituted tliis second appeal. 

The first point argued was that it 
should have been held that the suit was 


Second Appeal No. 2680 of 1025, De- 
cided on 19th October 1926, from the 
decree of the Dist. J.. Ferozepur, D/- 9th 
Juno 1925. 

(( 7 ) Jfhulu T,aw—Jo'nf fmmlU'^Al’Cnafrnn hji 

father— Son’s ^)i>t chnllcnqing aUenoiton is not 
coUuiivc unless father is the real financ'er for 


ru't. _ 

Son’s .suit chillenging aa alienation by father 

cannot be said tt> ba collusive ^^l®” ^ 

■that the father is financuig J!)®, ^ ? 

is the real plaintiff ; A. I. li. 1026 

(6) Hindu Law— Joint famn!l---U^cnufion— 
Alienor, a no^oremts spendthrift— AUenee cs not 
protected bif mere recital of necessity. 

Where the borrower is a notorious spend- 
thrift a creditor would not be protected merely 
hv the fact that the money advanced by him 
was said to be reTuired to pay oft antecedent 
debts especially when the vendee must have 
Unown the character of 'the vendor : 70 P. R. 
1917, Foil. fP 17 C Ij 


Tck C/mnd— for Appellants. 
Sheo Niiraiti — for Respondents. 


Judgment. — Jogind Singh, Defendant 
No. 1. sold 53 bighas 7 biswas of land 
situate at village Bhagwanpura Tarkban- 
wala for Rs. 8,700, to Hira Singh, the 
father of Defendants Nos. 2 and 3. The 


collusive. There is a clear finding of the 
District Judge that it was not collusive 
and it was given on the evidence on the 
record. The only fact which goes to 
support this contention is that the vendor 
is still residing with his sons and liis 
wife. It is contended, however, that the 
District Judge did not notice that the 
vendor had gifted to his minor sons 26 
bighas and 12 biswas of land. This is 
mentioned by the District Judge in his 
judgment, and it must liave been before 
his mind when he came to his conclusion, 
though ho has not repeated this fact 
when discussing the question of collusion. 
In any case this gift only shows that the 
vendor has given liis sons the balance of 
the land which lie has not sold or raoi't- 
gagod, so that he cannot alienate that 
area. There is no proof that the fatherj 
is financing the litigation and this isj 
what was held in Dad v. Lai (1). The[ 
sons are entitled to sue, and in the; 
absence of clear proof that the father is; 
the real plaintiff it cannot he held thati 
that the suit is collusive. The decision} 
of the learned District Judge on this 


plaintiffs are the minor sons of the point is, therefore, correct, 
vendor and they instituted this suit It was pointed out by tlio lower appel' 
through their mother for the usual late Court that the vendor raised some 
declaration that the sale being without Rs. 4,000 from 1903 to 1903 and Rupees 
consideration and necessity should nob 10,000 from 1908 to 1915, when the sale 
affect their reversionary rights after the in dispute was entered into. The father 
death of their father. It was also alleged of the vendor died in 1885 leaving three 
that the vendor was a man of bad sons. At that time the vendor was three 
character and \vas possessed of a very or four years old. One of his brothers 
large estate sufficient for his ordinary died and the share of the vendor 
requirements. The trial Court held that then 138 bighas 14 biswas, that is, abou 
the suit was collusive, and that both 550 kanals, in village Bhagwanpura ^ 
consideration and necessity had been (i) A. I. R. 1925 Lab. 24=5 Lah* 389. 
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57 kanals and 14 marlas in Thandewala, 
smother village. The land in Thando- 
wala, however, was mortgaged by all the 
proprietors including the vendor in 1898 
when the vendor was still a minor. 
The vendor did not marry till June 1903, 
when the first mortgage for Rs. 3,000, 
which has been allowed by the District 
Judge, was entered into. His first son 
was born in 1909. Subsequently two 
•other sons were born while he has also 
A minor daughter. The first mortgage 
by the vendor took place in June 1908, 
^nd it was only a year after when the 
vendor’s first son was born. The fact 
that the reversioners, therefore, did not 
sue to set aside the first mortgage is not 
•surprising especially as they themselves 
were for the most part the vendor’s 
-creditors. Hira Singh, the vendee, was 
liimself a distant reversioner of the 
vendor. No adverse conclusion can, 
■therefore, be drawn from the fact that 
the reversioners did not sue. 

Further, the District Judge has clearly 
held, on the oral evidence combined with 
the fact that the vendor borrowed some- 
thing approaching Rs. 14,000 in 12 years, 

. that it has been established that the 
vendor was a reckless spendthrift. Ho 
pointed out that prior to the advances 
made, which have been disallowed by 
the District Judge, only 50 bighas out of 
138 bighas 14 biswas were under mort- 
gage, so that he still had a considerable 
area of his land unencumbered. He, 
therefore, held that as the borrower was 
a notorious spendthrift, a creditor would 
not be protected merely by the fact that 
the money advanced by him was said to 
be required to pay off antecedent debts, 
especially, as in the pi-esent case, the 
vendee must have known the character 
of the vendor. In this respect he fol- 
lowed Ram Kishen v. Hassi (2), and was 
justified in doing so. It was for the 
vendee to prove actual necessity, not only 
in respect of debts due to himself, but also 
for those which were due to others. 
Items Nos. 4, 5 and C were paid to third 
persons, but no attempt was made to 
prove actual necessity, and that was 
necessary in the present case. I have no 
hesitation in agreeing with the findings 
•of the District Judge as regards those 
items. 

Most of the other items were advanced 

*(2) [1917J 67 P. W. R. 1917=39 I. 0. 191=76 
3?. B. 1917. 


by the vendee himself- He too cer- 
tainly know tliat those debts were con* 
tractei in reckless extravagance, and he 
cannot be proteclel merely because ho 
was told that the money was require! 
for payment of Govermnont revenue and 
purchase of bullocks, etc. This leaves 
Item No. 7 which was jiaid to one Prein 
Singh, the mortgagee of the vendor’s 
brother’s land. Clearly this was not a 
necessary purpose as tlie vendor only 
obtained a mortgage of the land, and 
later on had to sell his own land to pay 
off the sum borrowed to enter into the 
mortgage. 

After a careful consideration of the 
whole case, I agree with the findings of 
the learned District Judge anl dismiss 
the appeal with costs. 

Appeal dismisscil. 
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Harrison and Fforde, JJ. 

Shih Lal and aaotker — • Plaintiffs 

Appellants. 

V. 

Huhem C/ta/uZ— Defendant — Respotv 
dent. 

Second Appeal No. 2590 of 1922. De- 
cided on 12th October 1926, from the de- 
cree of the Dist. J., Hissar, *D/- 14th 
August 1922. 

Cuslovt (PtiuJal)—.'^itccc<i-ilon to self -aerj^o red 

nroperty of fathei Airjanvals.of Hissar D:a- 

trlct— Daughter is not excluded by collaterals. 

Among the Aggarwal B.inias of Hissar distri:3t, 
there is uo custom excluding a daughter from 
succession to the self-acquired property of her 
father in the presence of his p 43 q 4] 

TclcChand and Anant Ram Khoshi 

for Appellants. 

Badri Das— for Respondent. 

Harrison, J. — The plaintiffs l> 0 iug 
the collaterals of Mangat Rai, deceased, 
brought this suit claiming possession of a 
shop and a house, which had been sold by 
his widow Mb. Chalbi. They wore met 
by the plea that they had no locus standi 
in the presence of the two daughters of 
Mangat Rai. To this they pleaded a very 
special custom to the effect that amongst; 
the Aggarwal Banias of the Hissar dis-- 
trict daughters do nob succeed to the; 
self-acquired property of their fathers.! 
(The finding of both the lower Courts is* 
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that the property in suit is self'acquired). 
B.-.th Courts held that the plaintiffs had 
wholly failed to prove the custom. ^ A 
certificate has been given by the District 
Judge and on this certificate a second 
appeal has been presentel to us. The 
grounds agitate the question whether 
the property is ancestral or not, but 
counsel has not addressed us upon it. 
The question cannot he raised as there 
is a clear finding of fact liy the District 
Judge. 

The only point, therefore, for decision 
is whether the plaintitTs liavo succeeded 
in estal)li^hing 'this custom. On this 
point I liave nothing to add to the clear 
and well-reasoned judgment of the learned 
District Judge. T adopt the reasomng 
contained in that judgrnenb throughout 
and agree with him and the trial Court 
iin finding that the plaintiffs have failed 
Jamentably to establish this peculiar cus- 
tom. I have only to add that in the 
circumstances of tlie case there was no 
sufficient reason for granting a certifi- 
cate. The evidence was not conflicting 
or uncertain and there was no substan- 
tial doubt regarding the existence of the 
custom pleaded as is shown by the 
judgment itself, and, under the circum- 
stances the certificate should not have 
been gi-anted. 

I dismiss the appeal with costs. 
Fforde, J . — I agree. 

Appeal dismissed. 
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Addison, J. 

Mt. Indi — Defendent — Appellant. 

V. 

Jaimal Singh and anothc ) — Plaintiffs 
— Respondents. 

Second Appeal No. 794 of 1926, Deci- 
ded on 6th October 1926, from the de- 
cree of the Addl. Dist. J., Ferozepore, D/- 
28th January 1926. 

Evidence Act, S. 114 — Long cohabitation — Pr«- 
stimpiion of marriage arises but it does not arise 
when connexion begins in concubinage — Woman 
unmarried at certain date continues to be so 
until contrary is proved. 

A presumption of marriage may arise from long 
cohabitation, but if it is known that the conuex- 
fcion started in mere concubinage this presump- 
tion oannot arise. Relations or conditions of 
persons Qi things once shown to exist are pre* 


i92r 

sumed to continue until the contrary is proved. 
If it is proved that \ certain woman was un- 
married at a certain date the presumption is 
that she continues so until proved to have mar- 
ried and therefore when there is no proof of any 
marriage but there is a judicial decision that 
she w.is not married but was living as a con- 
cubine there can be no presumption of marriage. 

CP48 C 2, P 49 C 1] 

Nand Lai — for Appellant. 

J. N. Bhandari — for Respondents. 

Addison, J. — One Gurdiala died in 

1912 and was succeeded by his widow 
Mt. Indi, defendant. At the end of 

1913 th3 brothers of Gurdiala institu- 
ted a suit for possession of the laud left 
by him on the ground that Mb. Indi had 
contracted illict intimacy with Hari 
Singh, their cousin, and later had 
married him in the Karewa form and 
given birth to a daughter by him. That 
suit was decided in 1914 when it was 
held that Mt. Indi had contracted an 
intimacy with Hari Singh, but that it 
was not proved that she had married him. 
It was further held that mere unchas- 
tity was insufficient to cause forfeiture 
of her estate and that, even if the Karewa 
marriage was held established, that also 
would no5 cause a forfeiture, as the 
alleged husband was a cousin of her first 
husband. 

It was thus judicially held that there 
was no marriage up to 1914. Mt. Indi» 
however, continued with Hari Singh and 
a son was born to them. Hari Singh 
then died on the 11th August 1918 and 
his land was mutated in favour of one 
Bachittar Singh and of the son born to 
Hari Singh and Mt. Indi. One brother 
of Mt. Indi’s deceased husband and his 
nephew have now instituted another suit 
on the ground that Mt. Indi contracted 
a marriage with Hari Singh in December 

1914 after the first suit had been dis- 
missed. The Court held tha. no Karewa 
had been proved and tliat the suit was 
birred by time as well as by the princi- 
ples of res judicata. On appeal the 
learned District Judge held that there 
was no proof of a subsequent Karewa, 
but that marriage could be presumed on 
the basis of long cohabitation. He also 
found that the suit was not barred by 
time or by the principle of res judicata. 
He accordingly decreed the claim. 

It is true that a presumption of mar- 
riage may arise from long cohabitation, 
but if it is known that the connexion 
started in mere concubinage this presump' 
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tion cannot arise. Helations or condi- 
itons of persons or things once shown to 
exist are presumed to continue until the 
contrary is proved: see the Commentary 
in Woodroflte and Ameer Ali’s Law of 
Evidence at the top of page 778 and 
footnote No. (4) on the same page which 
is to the e^ect that if it is proved that 
E was an unmarried woman at a certain 
date the presumption is that she con* 
tinues so until proved to have married. 
In the present case admittedly there is 
no proof of any marriage, and there is a 
judicial decision, between the same par- 
ties or their representatives that she 
was not married in 1914, but was living 
as a concubine of Hari Singh then. 
There can, therefore, be no presumption 
of marriage. 

The fact that the son of He. Indi was 
allowed to succeed along with another 
son of Haci Singh does not advance the 
case in any way and this state- of affairs 
may still be challenged. 

It is clear, therefore, that it must be 
held that there was no remarriage of Ht. 
Indi. That being the case the previous 
litigation is a bar to any relief. I ac- 
cordingly accept the appeal and dis- 
miss the suit with costs throughout. 

Appeal accepted. 
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Broadway and Fporde, XT. 

tJur Din — Plaintiff — Appellant;. 

V. 

Secretary of St%te — Defendant — Res- 
pondent. 

Eirst Appeal No. 2797 of 1922, Deci- 
ded on 14th July 1926, from the decree 
of the Dist. J., Lahore, D/- 11th August 
1922. 

Civil P. C., O. 41, R. 1 — Appeal from award 
under Land Acqul^lUon Act-^ouri cannot dis' 
pense with copy of award. 

It is within the powere of the appcUat3 Court 
to dispense with a copy of the judgment, but not 
with a copy of the deoroe. 

Where seyeral referenoes under the Laad- Ac- 
quisition Act are-disposed 'of in an award in one 
reference and reference is made to that award in 
other references and the memorandum ‘of appeal 
is not accompanied with the copy of the princi- 
^ pal award. 

1 Held: that the fai lure . is fatal to the appeal, 
t A.I.N. 1926 Lah. 4UU ; C,A. 2006 and 118 of 1923, 
Foil. [P 49 C 2. P 50 C 11 


Balli and Gopat Ckaiiu — foi* Appel- 
lant. 

Govt. Adoocat-i and Mehr Chand Maha‘ 
jan — for Respondent. 

Broadway, J. — The learned Govern- 
ment Advocate has raised a preliminary 
objection to the effect that as the memo- 
randum of appeal is nob accompanied by 
a copy of the award the provisions of 
R. 1 of O. 41 of the Civil P. C. liave not 
been complied with and the appeal must 
fail. 

Briefly, the facts are these. Certain 
land was acquired by the Government 
and the Land Acquisition Collector made 
an award. To this award there were 23 
separate objections, each of which was 
referred to the District Judge in duo 
course. By the consent of all concerned 
the evidence recorded in one reference 
was to be considered as evidence in all 
and the learned District Judge made his 
award. 

On each of the separate references he 
noted as follows : 

AppUcatiou dismissed. See my judgment in 
Land Acqviisitiou Case No. 1C of 1920, decided 
today. 

The present appeal is in one of the 
references where the above appears and 
a copy of this note alone was filed with 
the m imorandum of appeal. 

Order 41, R. 1, requires that : 

Every appeal shall bo preferred in the form of 
a memorandum signed by the appellant or bis 
pleader and presented to the Court. The raemo- 
rauduin shall be accompanied by a copy of the 
decree appealed from, and (unless the appellate 
Court dispense therewith) of the judgment on 
which it is founded. 

Section 26 of the Land Acquisition 
Act provides that the award of a District 
Judge shall be " deemed to be a decree ” 
and the reasons for the award to be a 
“ judgment ” within the meaning of the 
Civil P*C. It is clear that the learned Dis- 
trict Judge made one award dealing with 
all the references. This award was at- 
tached to the record of Land Acquisition 
Case No. 16 of 1920 and a reference to it 
made, as set out above, in each of the 

others. « 

It is only this award that can be 
deemed to be the decree and a copy of! 
that was nob (and has not yet been) 
attached to the memorandum of appeal. 
As was held in Mubarak AH Shah v. 
Secretary of State (1) such a defect is 
fatal bo the appeal. See also Uttam. 

I. R. 1926 uGh. Lah. 21^ 
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Cha-ul ftr.v. Srcretinj of State {G. A. 

of decided on 9-3*19-h and 

Mu<htiq Ahmad V. Secretary of State, 
C. A. No. Ud of 1923, decided on 30-3-20. 
It ^vas urged that by the use of the 
words" application dismissed ’\_the Dis- 
trict Judge’s note became an " award.' 

1 am afraid I am unable to accept this 
rontentionas it seems to me clear that 
the only award was the one to which re- 
ference was made in this note. All that 
the learned District Judge intended to and 
did, do was to draw, attention to tlie 
ffaot that by an award to be found on the 
record of Land Acquisition Case No. Id 
of 1920 the objection had boon disposed 
of i. e., had be?n dismissed. It was this 
award alone that could be be deemed to 
be the decree and a copy of it should 

have accompanied the memorandum of 

appeal- ^ ^ 

It is within the powers oi tire app l- 

lat 3 Court to dispense with a copy of the 

'indgment, 1)'U not with a c°i;V »£ ‘'''j 

idecree. This therefore fails and 

Js dismissed. 

' Fforde. J.— I agree. 

Appeal disinifi'ied. 
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DaUV StNGK, J. 

Finn Sheikh Ahmad-Mohavimod Amin 
and ^not/icr— Plaintitfs— Appellants. 

V. 


Finn Bachu 6<-i/and Gajandhar Lai— 

Defendants— Beq)ondonls. 

Second Appeal No. 729 of 1920. Decided 
on 21sb October 1926. from a decree of 
tho Dist. J.. Jlielum, D - 3vd December 

1925. 

Contract Act, .S. C— 0/er by letter leill be 
deemed to have reached addressee ivhen letter <s 
delivered ai his residence. 

OGer bv letter must b: clee'ued to hive reiched 
the addressee Nvbo.n the letter is delivered at the 
addressee’s residoiioo. Anv delav in addressee 
actually receiving' ,it in his hands caused owing 
to his failure to make proper arrangements to 
i receive eoinrnutjications by him will not be 
I considered. [P* 50, C. 2] 

Muhammad Alam — for Appellants. 

I Sundar Das — for Respondents. 

’ Judgment. — The plaintiffs in this 

case sued for damages for breach of con' 
tract for non-supply of 528 canisters of 
Mahua oil by the defendants. The 


defendants are commission agents and 
they offered to buy oil for the plaintiff's, 
at the same time informing them of the 
rate. The plaintiffs then after some 
negotiations finally on the 8th March 
1921, accepted an offer of the defendants 
dated 26th February 1921, to supply 528 
canisters at the rate of Rs. 16 per maund. 
Both the Courts lielow dismissed the 
plaintiffs' suit on various grounds. The 
appellate Court held that it was a condi- 
tion precedent to tho contract that the 
plaintiffs should pay the money to the 
defendants and as the iilaintiffs had 
failed to pay the money the defendants 
were not bound to supply the oil. 

Dr. Muhammad Aiam for the appellants 
before me has raised two contentions. 
He firstly urges that the contract was 
completed on the 25th February 1921, be- 
cause on that date tlie plaintiff's accepted 
an off er of tiic defendants dated the 24tli 
Februarv 1921, and, therefore, all things 
that liappened thereafter are irrelevant 
to the consideration of the terms of the 
contract. I do not consider in tlie cir- 
cumstances of tills case that tlie wire of 
tlie defendants dated tho 2-t:bh February 
1921, was an offer at all and the iilain- 
tiffs' own pleadings show clearly that 
the plaintiffs tlieinselves only considered 
tlie offer of the 26th February 1921, to 
he the offer which was accepted. lu 
view of this I do not consider it necessary 
to discuss this point further. 

The second point raised by Dr. Muham" 
mad Alam has more force in it. But 
reading Kxs. P-6 and P-o together it 
seems to me that the defendants din 
really intend that the money should be 
paid before the plaintiffs could call upon 
them to supply Mahua oil ; and, secondly, 
that the defendants were entitled to 
consider their offer on the 26bh February, 
revoked when the plaintiffs did not rep y 
within 24 hours as desired by the defen 
dants. Dr. Muhammad Alam urges tha 
the 24 hours must be held to run from 
the date of the actual receipt of the 
defendant s letter. It appears that on 
the 1st March 1921, the defendants sent 
this registered letter, i. e.. Ex. P-5 
duly reached the plaintiff’s residence 
the 4th March 1921. Owing, howeve*-. 
to the absence of the plaintiffs u 

was not delivered till tho 8th 
1921. The delay was due obviously 

the plaintiffs not making proper arran^^ 
ments to receive communications 
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'dressed to them and, tlieroforo, I con'^ider 
jthat tiho defendants wove ontitlod to 
tclo3‘3 the offer 2-i hours after tlu> letter 
;had reached the plaintiffs’ roddono;'. In 
the ciroumstancos, therefore, 1 dismiss 
this appeal with costs. 

Appe'il 
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Foude am> Amnsox, dJ. 

Abdul G/ta Ju— 'Accused — A)>pellant. 

V. 

Enipero) — Opposite Party. 

Criminal Appeal No. SL7 of 1921), Deci" 
•ded on Ith November 1926, from the 
order of the S. J., Karnal, D - lOth July 
1926. 

Penal Code, S. 302 — AcfuseJ convicted for 
viurdei — Evidence consisting only of statements 
cf witnesses as to peculiar demeanour of accused 
“Conviction was set aside. 

Where the evidence on which the accused has 
been convicted consists mainly of statements 
made by witnesses, suggesting that his demean- 
our was somewhat too calm when attention 
was drawn to the fact that his hut of grass was 
burning which had bsen set on fire and in which 
the deceased was found lying dead and a gun 
lying between his legs. 

Held : that his conviction is not sustainable 
and must be set aside. fl’ ^ -J 

Skamair Chand — for Appellant. 

B. C. Soni — for the Crown. 

Fforde, J. — Shakur, Bullan, and Mah- 
bub, and the appellant Abdul Ghani, 
have been tried together for the murder 
of one Mubin. Shakur, Bullan and 
- ]\Iahhuh have been acquitted and Abdul 
Ohani has been convicted, the asso3sors 
disagreeing with the learned trial Judge. 

The facts are that on the 11th April 
1925, Mubin was Jound between 7 and 
H p. ra. lying dead in a hut of grass which 
had been set on fire. A gun was lying 
between his leg^. The medical evidence 
is that ha probably died from a gunshot 
.wound hred close to the left side of the 
neck in front, the shot emerging at the 
left parietal region. There is some 
di.scropancy between the Crown witnesses 
as to whether this particular gun had 
actually been fired or not even whether 
it was capable of being fired at all. The 
Sub- Inspector of Police who made the 
investigation was of opinion that the 
gun could have been fired whereas the 


medical witnes-^ who wa-^ not an export 
qualified (o give an opinion with rc:;anl 
to this, voluntoorod that, judging from 
tho condition iu wliich Ijo saw it li<“ wti- 
of ofiinion that it could not have 
been fired. It mn'^t ho homo in mind, 
however, in considoing this (n'idonco 
that this gun had boon lying in a hut 
which had been burnt by fire and which 
also had water thrown over i(. It «cnms 
hardly possible to state what was tluj 
condition of that weapon before it wa- 
exposed to both fire and water. 

The evidence on which the ai))'o!lant| 
has been convicted consists mainly oi 
statements made by witnesses, suggesting 
that his demeanour was somewhat too 
calm when attention was drawn to the 
fact that liis luit of grass was l)urning.| 
One of these witnesses had not made hisi 
statement to the ]>oIice until ten days 
after the event. In any event it seems 
to me tliat quite a disproportinate 
weight has been given to this class of 
evidence. After all, if a man sees liis 
hut of grass move or less in full posses- 
sion of Hames it is liavd to understand, 
when it is obvious that he could do 
nothing to put the flames out why he 
siiould not have remained calm. It| 
depends a good deal upon the tempera- 
ment of the man hub it is largely upon 
his demeanour as testified to by these 
witnesses that the learned Judge hasi 
based his conviction. 

The motive alleged is tliat the deceas- 
ed who was a servant of tho appellant 
had perverted intercourse with a hoy 
Saddiq and that after some time the boy 
contracted the same type of intimacy 
with the appellant, and that thereupon 
tho deceased retaliated by committing an 
unnatural offence with Akbar, the 
nephew of the appellant. Owing to 
these circumstances it is suggested that 
tho appellant murdered Jlnbin. Tlie 
learned trial Judge has founcT and after 
carefully examining the entire evidence 
we consider ho has found rightly that 
this motive has not been established. 
Mr. Shamair Chand for the aiipellant has 
suggested that the nature of tlie wounds 
upon tho dead man, and the fact that he 
is proved to have quarrelled with hi:> 
wife and not visited his house for several 
months coupled with the fact that on 
tho morniiig of the Id celebrations he 
was seen going about bare-headed would 
suggest that he had committed suicide. 
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Wheth' V ht} was nrivdored ov whether 
he coiDinittcd s’licide, we are satisfied 
ipon the evidence in tliis case that his 
.leatli has not been legally brought home 
to tlie appellant. The learned trial 
Judge in sentencing the appellant to 
transportation for life instead of to the 
death penalty gives his reasons for so 

doing ir\ the following terms : 

A=, however, the circum>ta‘icos under which the 
murder was committed are not very clear and 
are somewliat ruysteriou>, I do not think the case 
is one in which the sentence of death should be 
passed. 

In other words the learned trial Judge 
seems to have come to the conclusion 
that as the charge of pnurder had not 
been clearly brought home to the ap* 
pellant it would be safer to sentence him 
to transportation for life than to 
jsentence him to be hanged. The convic" 
tion is clearly not sustainable and must 
IbQ sQt g,side. 

I would accordingly accept the appeal, 
set aside the conviction and sentence 
and direct that the appellant be set at 

liberty. There is also a revision applica- 
tion for enhancing the sentence. No 
body appeared to support this application 
and in view of the above conclusion this 
application must be rejected. 

Addison, J. — I concur. 

Appeal accepted. 
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Haurisox and Dalip Singh, JJ. 

Mani Accused— Appellant. 

V. 

Empero ) — Opposite Party. 

Criminal Appeal No. 840 of 1920, Deci- 
ded on 2nd November 1926, from an 
order of the S. J., Karnal, D'- Obh July 
1926. 

Penal Code, S. SI — Unsoundness of mind — In- 
sanity to amount to unsoundness of mind within 
S. 8i must he such that the person Is incapable 
of understanding the nature of the act. 

The mere presence of five circumstances, viz. : 
(l) the absence of any motive, (2) the absjnce of 
secrecy, (3) Multiple murders, (4) want of pre* 
arrangement, and (5) want of accomplices, does 
not fulfil the requirements of S. 84. A man may 
be suffering from insanity in the sense in which 
the words would be used by an alienist, but may 
not be suffering from unsoundness of mind as 
defin^ in S. 84. The law recognizes nothing 
but incapacity to realize the nature of the act, 
and presumes that where a man’s mind or his 


faculties of ratiociuation are sufficiently clear to 
apprehend what he is doing he must always be 
presumed to intend the consequences of the ac- 
tion he Lakes. ^4 


Shamair Chand—iov Appellant. 
Ram Lai — for the Crown. 


Judgment.— The facts of this case are 
absolutely clear and counsel does not 
question the correctness of the evidence 
by which they are proved. 

One Mani Ram, a man of 50 years of 
age, murdered four persons with a gandasa 
in rapid succession. These were his two 
nephews aged 4 and 12, Mt. Balam Kaui, 
the wife of his neighbour, aged 30, and 
her boy Fatta, aged 4. One Ram Sarup 
was passing the house of Kirpa, the 
neighbour, and on hearing cries went in 
and saw Mani Ram striking Mt. Balam . 
Kuar with a gandasa. He said : “ O but- 
cher, what are you doing ?” On this 
Mani Ram dropped the gandasa and ran 
away, and was caught with the assist- 
ance of Sheo Datt and Hardat Singh. 
On going into the room where the corpse 
of Mt. Balam Kaur was lying Fatta. her 
child, was found murdered, and Ram 
Kishan, the younger nephew of Mani Ram, 
was lying seriously wounded. This boy 
was taken to hospital where he died and 
stated before his death that bis uncle bad 
killed him. When they were ready to 
start for the thana a remark was made 
that Sarupa, the elder son of the brother 
Sri Ram, was also missing, and the ac- 
cused volunteered the information that 
he had murdered him and thrown him 
into Nathiuvali Johri, where he was 
found. 

Such are the facts and the only point 
agitated before us is that the very nature- 
of the acts committed establishes that 
Mani Bam must have been suffering 
from “ unsoiindness of mind,” in the .sense- 
in which the words are used in S- 
the Indian Penal Code. Four witnesses 
were produced for his defence, but their 
evidence is of no value, and counsel 
urges that the conduct of Mani Ram 
coupled with the presence of the five cir- 
cumstances detailed both in Lyons Juris 
prudence and Modi’s Jurisprudence, leads 
to the irresistible conclusion that he was 
suffering not only from paralysis of the 
will, but also from paralysis of the mind 
in the sense that he w^as incaparble o 
knowing the nature of the act or that he 
was doing what was either wrong or con 
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trary fco law. Those live cirouni^anccs 
five : 

(1) . The abseuoe of auy motive. 

(2) . The abience of seoveoy. 

(3) . Multiple murders. 

(4) . Want of pre-avrangement. 

'(5). Want of aocomplices. 

These five circumstances all do exist 
jin this case, but counsel has been unable 
to satisfy us that the more presence of 
these five circumstances fulfil the re- 
quirements of S. 81 of the Indian Penal 
Code. The words there used are very 
clear, and it is a commonplace that a 
man may be suffering from insanity in 
the sense in which the words would be 
used by an alienist, but may not be 
suffering from unsoundness of mind as 
defined in S. 84. The law recognizes 
nothing but incapacity to realize the 
nature of the act, and presumes that 
where a man’s mind or his faculities of 
ratiocination are sufficiently clear to ap- 
prehend what he is doing he must always 
be presumed to intend the consequences 
'of the action he takas. It is perfectly 
‘Clear in this case from the conduct of the 
accused, from the fact that he dropped the 
gandasa, from the fact that he began to 
irun away, and from the fact that he 
'Volunteered the information that he had 
(murdered the elder nephew, that he knew 
what he was doing and that what be was 
<loing was wrong, We have no option in 
■the matter, but to find that the accused 
has wholly failed to establish unsound- 
ness of mind. We, therefore, dismiss his 
appeal and confirm the sentence of death. 

Appeal dismissed. 


A. 1. R. 1927 Lahore 53 

Shadi Lal, C. J., AND Agha Haidar, J’ 

iChet Singh — Defendant — Appellant. 

V. 

Tarlochdn and others Plaintiffs an 
'Defendants — Respondents. 

Second Appeal No. 2865 of 1922, De- 
cided on 18th November 1926, from the 
'decree of the Dist. J., Gurdaspur, D/- 
'SBth June 1922. 

(a) Custom ( Punjab — Alienation — Legal 
^%ec$sslty^ 

P^ymeab oi Antecadenl debt oon8litut3s valid 
meceBsitv. [P. 3,C. 2 ] 


Lahore 5:1 

( 6 ) Ctiifom (Punja'i) — APendUon cJiaUcinjciJ 
for Irani of legal neces’iiti/ — Tno iit<irlijnijc >; — • 
claratort/ suit in 7-e'<pcct of one onhi — Lcrrcc in 
respect of other viortgnge he given. 

In a suit for a declaratory aecroe in respect of 
only one mortgage, eh ilicnging it on the ground 
of want of legal necessity, the plaintiff cannot in 
the saoiQ suit obtain a declaratory decree with 
respect to an earlier -.nortgage. [P. b'd, C. Jj 

H. D. Kamai — for Appellant. 
Muhammad Amiu — for Respondents. 

Judgment. — On tlie 14fch March 1916 
one Desu, a Rajput of the Gurdaspur 
district, mortgaged the land in dispute 
to Dharm Singh for Rs. 1,400. The 
plaintiffs who are the reversioners of the 
mortgagor, have brought the present 
action for the usual declaration that the 
alienation shall not effect their rever- 
sionary rights of successsiou after his 
death 

The question for consideration is whe- 
ther necessity for the alienation lias been 
established. Now. the Courts below 
have concurred in holding that Rs. 650 
were due to the plaintiffs themselves on 
the basis of two prior mortgages, and to 
that extent the alienation has been up- 
held. 

The mortgagor also owed Rs. 6C0 to 
Kirpa Ram in whose favour he had execu- 
ted a mortgage deed on the 18th May 
1918. Prima facie the debt due to Kirpa 
Ram should be regai’ded as an antece- 
dent debt, and the payment of the an- 
tecedent debt constitutes a valid neces- 
sity. It is to be observed that this suit was 
brought for a declaratory decree in res- 
pect of only the mortgage in favour of 
Dharm Singh ; and though the plaint is 
badly drafted, there can be no doubt that 
the plaintiffs could not in the same suit 
obtain a declaratory decree with respect 
to the earlier mortgage. Indeed, Mr. 
Muhammad Amin for the plaintiff ad- 
mits that the suit must be treated as 
one brought for a declaratory decree in 
respect of the mortgage in favour of 
Dharm Singh, and it is therefore clear 
that the debt due to Kirpa Kara was an 
antecedent debt. The learneci counsel 
for the plaintiffs is unable to invite our 
attention to any evidence which would 
show that Kirpa Raoi was ideotifiea with 
Dharm Singh and could not be regarded 

as an antecedent creditor. 

The result of the above discussion is 
that nob only Rs. 650 due to the plaintiffs 
but also Rs. 600 duo to Kirpa Ram, must 
be held to constitute a valid necessity for 
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making the alienation in question. As 
to the l)alance of consideration for the 
inorteae^, \ve tin^ that Rs. 26 were the 
l O-jt o. re-i<tiation. and Rs. 121 were 
paid or pL‘oiuise.1 to he jiiid to the mort- 
L.agor. It true tha*" no nocc3';ity for 
Rs. 121 lias been established, but the 
amount is less 'than one-tenth of the 
1 otal consideration and we do not think 
that we should interfere with the trans- 
action simply hecaiso necessity lor a 
small item has not he ui proved. 

For the aforesaid i-casons we accept 
Mie aiqieal and dismiss the plaintitls suit 
with costs throughout. 

.1 ppc<it arrepted. 
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Jai LATi, J. 

Fitzliohne^ — Accused — Appellant. 

V. 

The CroHUi— Opposite Party. 

Criminal Appeal No. -lod of 192o, De- 
cided on 3rcl November 1925, from the 
order of the S. J*. Ambala, D - 14th June 

1924. 

ii'.CrnulnalP.C.. S. ilO^B-Appeal a.jacnsl 
order directing complaint to be made Tune be- 
gins from the date of filing the complaint and 

not from the date of order. 

For an appeal against an order directing a 
complaint to be made under S. 47G-B. time be- 
gins to run from tbe date of tbe making of the 
complaint and not from tbe date of the t rder 
directing that a complaint be drawn up. 

rr54.C2; P .7.5. Cl] 

Badri Das and Bishen. Narain — for 

Appellant. 

D. R. Sawhii!/ — for the Crown. 
Judgment. — This is an appeal under 
S. 476-B of tlio Criminal Procedure Cole 
against the action of the District Judge, 
Ambala, making a complaint under 
Ss. 193, 4G.J and 192 of tbe I. P. C., against 
tbe appellant. The learned Public pro- 
secutor, who appeared on -behalf of the 
Crown, raised a preliminary objection 
that the appeal was barred by time. On 
the 14th June 1924 the District Judge 
directed that a complaint be drawn up 
by the Public Prosecutor and filed 
against the appellant in the Court of a 
Magistrate, Isb Class, having jurisdiction 
and took bail for the appearance of the 
appellant in Rs. 2,000 with two sureties. 
In pursuance of this order a complaint 


was filed by tbe Public Prosecutor in 
the Court of the District Magistrate, 
Aml>ala, in the beginning of April l92o. 
The District Alagistrate sent the case to 
the Additional District Magistrate on the 
8th April on the same day this appeal was 
presented in this Court. It is admitted by 
the counsel on both sides that the ordinary 
period of ajipeals to tliis Court in such 
cases is two months, hut they difter as 
to the date from which the limitation 
should liegin to run. The learned Public 
Prosecutor contends tliat time should run 
from the 14th June 1924 when the Dis- 
trict Judge directed that a complaint be 
filed against the appellant. The learned 
counsel for the appellant on the other 
hand contends that time should run from 
the date of the making of the complaint 
and in support of his contention relies 
upon the provisions of S. 476-B which 
are as follows : 

Auy persou • • * against whom such a com- 
plaint has been made may appeal to the Court 
to which such Court is subordinate ' • " and 
the superior Court may thereupon * ‘ “ direct 
the withdrawal of the complaint. 

In my opinion the contention of the 
counsel for the appellant is correct and 
the appeal is within time. S. 476-B 
gives a right to appeal to a person against 
whom a complaint has been made and 
if such person succeeds on appeal the 
appellate Court's proper order should be 
to direct the withdrawal of the com- 
plaint. This clearly contemplates that 
an appeal is to be filed after a com- 
plaint has actually been made and not 
before. The law does not contemplate 
that any great interval should elapse 
between the passing of a formal order 
directing a complaint to be made and 
the actual making of the same, and, there- 
fore, an appeal is allowed nob from the 
finding of the Court that a complaint 
should be made but froui the complaint 
itself. This view is further supported 
by the wording of S. 476 which pro- 
vides that the Court after siich prelimi* 
nary enquiry, if any. as it thinks 
necessary may record a finding to the 
effect that it is expedient in the inter- 
ests of justice that enquiry should he 
made into any offence referred to in. 
S. 195-(1) (b) and (c) and make a com- 
plaint thereof in writing. The person 
against whom such a finding is recorded is- 
affected by it only when a complaint m 
pursuance thereof has been made. In my 
opinion time begins to run from the da^® 
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ou which the couiplainfe is maclo. I, 
therefore, oversale the proliniiimry olr 
jeotion. 

On the merits, I am of opinion that this 
is not a case in which it was expedient 
in the interests of justice to order that 
an enquiry should bo made. I have 
carefully g3ne though the record of the 
civil suits out of which those proceedings 
have arisen and do not consider that 
the case is sufficiently strong to warrant 
a conviction. The prosecution will Ixave 
to depend a good deal on the statement 
of Waryam Singh at whose instance 
these proceedings were started. Having 
regard to the previous relations of this 
pei'son and the appellant it will not bo 
an easy matter to decide'which of them 
has told the real truth. There are docu* 
ments on the record and circumstances 
which to a certain extent lend support 
to the allegations of the appellant. 
Such material may not have been found 
sufficient by the civil Courts to enable 
them to hold that the appellant had dis- 
charged the burden of proof which was 
on him so far as the civil suits wer*e con- 
^ cerned, but in the criminal case the pro- 
! sedition will have to prove affirmatively, 

► the falsity of his assertions. I do not 
I think, on the material before me, that 
they are likely to succeed in this. More- 
over in view of the conduct of both the 
parties it is undesirable that either 
should, in the present case, bo allowed 
to take advantage over the other by the 
use of S. 476 of the Criminal P. C. 

I might note that in the complaint 
filed by the Public Prosecutor a number 
of heads of charges are included which 
were not mentioned by the District 
Judge in his order. 

I, therefore, set aside the order of the 
learned District ‘Judge and direct the 
withdrawal of the complaint filed against 
the appellant. 

Order set aside. 
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Addison, J. 

The firm Rup Chand’Prithi Chand 
Plaintiffs — Petitioners. 

J V. 

i Hardayal Mai — Defendant — Respond- 
ent. 

* Civil Revision No. 754 of 1925, De- 
cided on 6th May 1926, from the order 
of the 4th Cl. Sub-J., Rawalpindi, D/- 
UOth October 1925. 


ayaTj Mal (Addison, J.) Lahore 

cirii p. c.. o. u, R. 

Revision should not bo allowed a^aiu'l .lu 
order setting aside ox-parto doereo when ili.- 
applicant in revision has acquiesced in the cnaler. 
25 i*. R. lull and Lnhon" C. R. IGO of 
Fan. [[‘5.5, C 2, I’ 5G. (' 1.. 

Dill Daijal — for Petitioner. 

Nand Lai — for Respondent. 

Addison, J. — A Rawalpindi lirin, 
through its owner and Manager Tola 
Ram. sued Havdial Mal, iiroprietor of a 
firm in Kashmir, for recovery of Rii])oes 
S.jfi-ll-O, and obtained an ex-paito 
dricvos for Rs. 8o()-5-9 on the 12th ilarch 
1925. This decree was transferred for 
execution to Kashmir by order dated tlie 
27th March 1925. On the 12th May 
1925, the defendant filed an application 
to set aside the ex-parte decree againsti 
him. This was ordered to he done on 
the 30th October 1925, on payment of 
costs. Against this order this revision 
has been filed. 

The Subordinate Judge, 4th Class, 
found that a summons had been sent to 
the defendant by registered post and 
that he received it. He further held 
that this was not due service under 
O- 5, R. 10. as amended by the Rules 
Committee of this Court. He then 
went on to find that the defendant knew 
that the suit had been instituted 
bub that he did not know that a dccrco 
had been passed against him bill the 2nd 
May 1925. For that reason he found 
that the application was within time.. 
As, however, tliG defendant was residing - 

in Kashmir it would seem that 0. 5, R.2;), 
Code of Civil Prosedure. \sou\d apidy 
and that service by post was sufficient. 

It was argued on behalf of the resj 
pondent that the 16th November 1925 
was fixed by the Subordinate Judge. 4th 
Class, on the 30th October 19-25. for. 
payment of the costs and the filing of 
defendant’s pleas. On that date counsel 
for the parties were certainly present, 
costs were paid and accepted by plain- 
tiff’s counsel, pleas were filed, issues 
were framed and the 17fcb February 
1926 fixed for evidence. It was not till 
after all this had been done that this 
revision was filed here on the 23rd 

November 1925. In similar circnm-stances 
a Division Bench of this Court bold 
in Ptinnd Lai v. Cowasji (l) that even it 
revision lay it w'as incompetent in view 
of the petitioner’s acquiescence in the 

'(l) [1914J 157 P. L. R. 1914=23 1. C. 919= 
25 P. R. 1914. 
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jOixler )ui(lei‘ revision by acts similar to 
itho '0 enumerated above. Again in Civil 
Revidon ^'o. 100 of 1020 in conditions 
somewhat similar to the present the 
-Tndue declined to interfere. I agree that 
a revision, where interference is dis- 
cretionary. should not be allowed when 
the order has been accepted as it has 
been in the present case. I, therefore, 
dismiss the petition but leave the partie 
to hear their own-costs. 

Petition dismissed. 
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Jai LiVii, J. 

Nt. lialco — -Applicant — Petitioner. 

V. 

Sohna — Respondent. 

Civil Revision No. 131 of 1926, Decided 
on 20th October 1926. from the order of 
the 1st 01. Sab-J., Sialkot, D/- 8th De- 
cember 1925. 

{a) Civil P. C. S. 

< 2 $ pauper — Bevhiou Uc$ — Civil P. C., O. S6, if. 1. 

Revision lies against an order refusing leave to 
sue as a pauper. [P. oO. C. ij 

(6) Civil P. C.. 0. 37, R. 5 {d)Suit for viain- 
Una^ice by wife on ground of her being turned 
cut by husband— There is cause of action. 

The allegation that the petitioner was turned 
out by her husband gives her cause of action to 
sue for maintenance and residence according to 
her allegat ODS. CP«»GG, C. 2J 

Diini Chand — for Petitioner. 

Mehr Chand — for Respondent. 

Judgment. — The petitioner applied 
for permission to sne as a pauper under 

O. 33, R. 1. of the Civil P. G. The Sub- 

ordinabe'Judge, First Class, after recording 
her statement rejected the application 
on the ground that it had nob been 
proved to his satisfaction that the peti- 
tioner was a pauper as her former hus- 
band had loft a house. Another ground 
for the rejection of the application was 
that as she Imd been ‘ turned out ’ by 
her second husband, the defendant, her 
suit for maintenance allowance and resi- 
dence could nob succeed. 

A preliminary objection is taken on 
behalf of the -respondent that ‘an ap- 
plication for revision does not lie to this 
Court as the learned Subordinate Judge 
did nob decide “a case”. It is contended 
that the result of the rejection of the ap- 
plication is that the suit continues on the 


payment by the plaiutil’t of the requisite 
Court* fee stamp. Mcihadco Sahai v. Secy, 
of State (1) and Shanker Ban v. Ba7ndeo, 
A. I. B. 1026 All. 416, are cited in sup- 
port of this contention. The learned 
counsel conceded that thero is an autho- 
rity of the Allahabad High Court that 
a petition foi* revision lies against an 
order granting an application for leave 
to sue as a pauper. In ptinciplo I am 
unable to see any difference between 
the two cases. I have already had oc^as- 
sion to record my reasons for hoiking 
that a petition for revision lies in a case 
like the present and do nob therefore 
wish to repeat them here. I overrule 
the preliminary objection. 

On the merits the order of the learned 
Subordinate Judge cannot be supported. 
The suit was for maintenance allowance 
and residence against the defendant 
-who, the plaintiff alleged, is her 
husband and has turned her out. It 
is based on the basis of an agreement in 
writing. It is true that the former hus- 
band of the plaintiff' left a house but he 
left two sons who now own it. Pre- 
sumably the plaintiff lost the rights, if 
any thatslie had in her former husband’s 
estate by her remarriage. The factum of 
remarriage, I understand, is denied by 
the defendant. This will bo a point for 
determination when the suit ])rocesds to 
trial on merits. The fact that the plain- 
tiff was turned out by the defendant 
gives her cause of action to sue for 
maintenance and residence according to 
her allegations. I do not therefore 
follow the view of the Subordinate Judge 
that the suit cannot succeed on that 
account. The plaintiff filed an applica- 
tion under S. 488 of the Criminal P. p- 
for grant of maintenance. This was dis- 
missed by the learned Chief Justice on 
the ground that the question of the 
factum of marriage was in issue and that 
such a question must in tlie present case 
he left to be decided by the civil Court 
and consequently the present application 
was made by the petitioner. 

Another objection raised by the res- 
pondent before me was that the applica- 
tion is not accompanied by the necessary 
documents required by law. This 
has not been determined by the Sub* 
ordinate Judge and I express no opinio^ 
about it. 


(1) A. I. R 1922 All. 1=41 All. 248. 
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lajoepfcfchis pebition, sob asitle the 
order of bho Subordinabo Judge and 
rotnaud the case to him with directions 
to proceed with it in accordance with 
the law as in my opinion he has 
nob made proper enquiries into the 
allegations of both sides. No order as to 
costs. 

Petition accepted. 
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Dalip Sikgh, J. 

Mohammad Ayuh — Plaintiff — App 
'iant. 


V. 

Mt. Fatima Saltan and others — Defen 
dan ts — Respondents. 

Second Appeal No. 1023 of 1926, De- 
cided on 3rd November 1926, from the 
decree of the Senior Sub-J., Rohtak, 
D'- Ist February 1926. 

Mortgage — Redemption — for — Redemptor 
"tnust prove mortgage transaction. 

In .a suit for redemption the mortgage traus* 
action bas got to be proved by the redemptor. 1^ 
may be that the onus of showing the extent of 
the charge in a particular case may lie on the 
mortgagee where it is a matter for accounts. But 
a mortgagor must prove the transaction and the 
essentials of the transaction are the sura for 
which the mortgage was made and the terms, if 
nny, as to interest and duration. [P 58 C 1] 

Mehr Chand Mahajan (or Teh Chand 
— for Appellant. 

Shamair Chand — for Respondents. 

Dalip Singh. J. — The plaintiff in 
this suit asked for possession in respect 
of a house by way of redemption on pay 
tuont of Rs. 130-13-4. The defendants 
denied the factum of the mortgage and 
denied the receipt of any iwrtion of the 
mortgage money. They also pleaded 
that the mortgage deed or its duplicate 
(musanna) was inadmissible in evidence 
for want of registration. They also 
pleaded adverse possession. The trial 
Court decreed the suit on payment of 
Rs. 410-13-4. The learned Senior Sub- 
dudge held that neither a mortgage nor a 
■subsisting right of redemption had been 
proved and dismissed the suit. 
The learned Senior Sub- Judge also 
held that the counterpart was in- 
admissible in evidence to prove either 
the factum of the mortgage or the date of 
tbe mortgage because the date of mort- 


gage was nob a collateral purpose. Tli;- 
doounicnt lias throughout been callcil a 
counterpart. It is conceded lieloro mo 
that it is not a counterpart but a dupli- 
cate or a coi>y. Counsel for tlie l espoir 
dents has objected lliat tliore is no proof 
that this is true copy of the uiortgaL,o. 
l^ut this jioint was never laiscd in the 
Court below and even if it can be raised 
I consider that in the circumstances of 
this case, there is sutlicient ground to 
base an inference that it was a correct 
copy. 

Counsel for the ap))ellant has urged 
that the counterpart of the mortgage 
deed can be looked at to prove the nature 
of the mortgagee s possession. He cites 
Varada Padlai v. Jeevaratnammal (l) a 
Privy Council ruling, Qadir Bakhsh v. 
Mangha (2). Ata Muhaviad v. Shankar 
Das (3). He has also cited Chhota Lai 
V. Bai Mahakore (4) and Bishen Das v. 
Ham Singh (5). He also raised a further 
point that if the nature of the possession 
can be proved by these means and the 
factum and date of the mortgage can be 
proved aliunde then if he has proved the 
factum of the mortgage, its date and its 
continuance ho has proved that there is a 
subsisting mortgage. The right of 
redemption is incidental to a mortgage 
and therefore according to him his suit 
for redemption must be decreed. He ad- 
mits that on this argument a mortgagor 
would he able to redeem a mortgage with 
jmying anything or at any rate without 
paying anything but a nominal sum be- 
cause the mortgagee in such a case would 
be unablo to prove tlic amount of the 
charge and therefore as the onus would 
lie on the mortgagee to prove the 
charge, redemption could bo liad at the 
will of the mortgagor and on such terms 

as lie chose to admit. 

Counsel for the respondents urges on 
the other hand that the onus of proving 
the amount of the cl)arge lies on the 
mortgagor and that if he fails in this he 
cannot sue to redeem. He further urges 
that the charge being a term of contract 
cannot be proved iis the deed is inadmis- 
sible in evidence. His second argument 
is that there is a distinction between the 
■ (1) [1920] 43 Mad. 244=^3 I.C. 901— 4G I.A, 

285 (P.C.). 

(2) A.I.R. 1923 Lah. 495=4 Lah. 249. 

(3) A.I.R. 1925 Lah. 491=G Lah. 319. 

(4) [1917] 41 Bora. 406=40 I.C. 83=19 Bom. 

L.R. 822. 

1920] Cl I.C. 399. 
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cases mentioned in Varada Padlai v. 

(1), (,>iidir Tiakhsh v. 
Mnufjha ('J) and At i Muhcmcd v. Shau- 
Das l->) and -a mortgage deed. lie 
admits that the nature of the posses^^ion 
of the mortgagee might lie proved by the 
counterpart liut he contends that this is 
not snhicient. In a suit for redemption 
thi- mortgage has to he proved as a trans- 
action and the nature of the possession 
alone does not confer any riglit on the 
mortgagor. As the mortgage cannot be 
Iproved as a transaction the suit for 
jredemption must fail. The point is by 
no means free from ditliculty. 

On the whole, however, 1 am of opinion 
that the ap])ellant must fail, Vvere the 
position of the appellant conceded or 
held to 1)0 correct, it would follow that 
wherever a mortgage deed which required 
registration was not registered the plain- 
tiff could have ^redemption on payment 
of nothing at all. I do not think 

such a position was ever contemplated by 
the law and it would be stultifying the 
Registration Act if such were held by 
the Court. Be that as it may, I consider 
that in a suit for redemption the mort- 
gage transaction has got to be proved by 
the redemptor. It may be that the onus 
of showing the extent of the charge in a 
particular case may lie on the mortgagee 
where it is a matter for accounts. But 
it seems to me that a mortgagor must 
prove the transaction arid the essentials 
of the transaction are the sum for which 
the mortgage was made and the terms, if 
any, as to interest and duration; None 
of these can ho proved by the mortgagor 
in a case like the present and therefore 
it follows that he is nnahlo to prove the 
transaction on w'hich ho bases his suit 
and therefore he must fail. I therefore 
dismiss the appeal but as the point is 
difficult and the -appellant had some 
justification for his suit 1 leave the par- 
ties to bear their own costs through- 
out. 


Appeal dismissed. 
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:Martij;eau and Campbell, JJ. 

Miciiifi pal Committee, Paiiipai Peti- 
tioner. 


v. 

Jasrat Mai and oi/icr.s*— Respondents. 

Criminal Revision No. 265 of 1926, 
Decided on lull October 1926, reported 
by the Dist. Alag., Karnal, D/- 6th Peh- 
ruary 1926. 

Puujab Muiuclpal Act (1911). Ss, 105an(l 525 
— Demolition of building ordered under S. 105 
Magistrate cannot prohiixt the devioUUon 
Remedy of person aggrieved by notice ts nnder 

S. 225. 

The Municipal Committee has power under 
S. 195 to issue a notice requiring the building to 
be demolished and the Magistrate is not com- 
petent to direct that the building should shind, 
the remedy of the persons aggrieved by the noiicd 
beiuK to appeal to the Commisssionor under 
S. 225. [P 58 C 2. P 59 Cl] 

GhiUam Mohi-ud-Din— (or Petitioner- 

Shamair Chand — for Respondents. 

Facts. — The accused in conti avt nl ion 
of the terms of the sanction granted to 
them under S. 19S of the Punjab Muni- 
cipal Act by the Panijat Municipal Com* 
mittee erected certain projections in a 
shop built by them. The Cemmittee I > due' 
notice required the i)rojections to he- 
demolished. The accused disregarded the 
notice and were accoulingly prosecuted 
by the Municipal Committee under 
Ss. 195/199 of the Punjab Municipal Act. 

The accused on conviction by Pandit- 
Kalyan Datt, Naih-Tahsildar, Panipat, 
exercising the powers of a Magistrate of 
the 8rd Class in the district, ■were sen- 
tenced by order, dated D.th February 
1925, under Ss. 195 199 of Act 3 of. 
1911 to a fine of Rs. 16 each, in default 
to undergo one week’s simple imprison* 
ment each. The fine has been recovered. 

Grounds. — In the Magistrate’s final 
order the following words occur : 

Makan Mukamal ho chuka hni. Is ke b.ii ua 
se koi khas rukawat jalus waghaira men 7iahii> 
hoti, is liyo isko girae jnue ka hukam uamuuasib 
hoga iuakan badastur rabega. 

The words are ultra vires and are an 
unjustifiable limitation of the Commit- 
tee’s rights. I recommend that they be; 
expunged from the judgment. 

Martineau, J. — We agree with the- 
District Magistrate that the trial Magis- 
trate was not competent to direct tha^ 
the building should remain, as the Munij 
cipal Committee had power under S. 19a- 
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of the Municipal Act to issue a notice 
requiring the building to he demolished, 
the remedy of the persons aggrieved by 
the notice being to appeal to the Com- 
missioner under S. 225. We direct that 
the words referred to by the District 
Magistrate be expunged. 

Reference accepted. 


Lahore ' ) 


A. I. R. 1927 Lahore 59 

Dalip Singh, J. 

B. B. & C. 7. By. Covipany — Defen- 
dant — Appellant. 

V. 

Firm Bam Sarup-Mahni Mai — Plain- 
tiff — Respondent. 

First Appeal No. 113G of 192G, Decided 
on 7th October 1926, from adeci*ee of the 
Dist. J., Hissar, D/- 4th April 1926. 

(a) Limitation Act, Ss. 5 and 12 — Delay hi 
attending to obtain copies not sufficiently explain- 
ed — Eo:lension cannot he alloived. 

The decree of the trinl Court wns passed on 
29th August 1924. On 22nd October 1924 the 
appeal was filed. Application for copies was 
mode on 17th September 1924. The application 
Was returned for correction of particulars on 2nd 
October 1924. It was re-filed on 3rd October 1924. 
The copies were ready for delivery on 9th Octo- 
ber 1924. Actual delivery was taken on 11th 
October 1924. There was no affidavit exphiining 
the delay, or the facts as to what happened bet- 
ween the 8rd and 11th. 

Held ; that no ground was shown for exten- 


Actual delivery was tahen on llth 
ber 1924. 

Lala Jagan Nath for ap)K‘ll:u.t lias 
contended : lirstly, that time did lu/' inu 
from the 29th of Axigust, 1924, the 
parties were not present in Courr on 
that date. The record shows, howt ver, 
that arguments were heard on tlio 2()th 
and counsel for the parties were informed 
that judgment would he ]n*onouru;ed 
on the 28th. On the 2rfth August 1924. 
counsel were present and were inl'ormeil 
tliat judgment would be jironounceu on 
the 2yth. On the 29th it would appear 
that counsel were not present, but judg- 
ment was duly pronounced in open 
Court, in the circumstances I do not see 
why time should nob run from the 29th 
of August 1924, when the dale ior . deli- 
very of judgment had been duly com- 
municated to counsel for the parties. 
There is, therefore, no force in this con- 
tention. 

Mr. Jagan Nath next contends that in 
any event, as copies were not ready for 
delivery on the third day, and were not 
ready for delivery three days* after, the- 
office did not comply with the rules of 
the High Court : see Vol. 9, page 36, 
E. 22 (i) and (ii), and he cites in sui>port 
of his contention Mohan Ham v. Mnham- 
mad Khuda Bad Khan (1) ; Sarkharn v. 
Nawab {'2) Madan Hinyh l/iiran 
Singh (3). All these are single Bench 
decisions of this Court and the facts of 
the case are quite ditlevent from the facts 


aiou of time under S. 5. [P 59 C 2.P GO C 1] , ,, other Inind ^Ir. Shamaii 


(t) Practice — Appeal — Limitation — Coun'^el 
l^^foTmed of date for delivery of judgment — No 
appearance when judgment delivered — Time u'ill 
run from such date. 

Where pHrties' Couusol have been duly com- 
inunioated the d.ite fixed for delivery of judgment 
limititiou for appeal will run from such date in 
Bpite of the fact th\t neither the parties nor the 
Counsel were present. [P 59 G 2] 

Jagan Nath Aggarwal — for Appellant. 

Shamair Chaiid — for Respondent. 

Judgment. — The learned District 
Judge in this case di.smissed the appeal as 
barred by time. The facts are as fol- 
lows : 

On 29fch August 1924 the decree of the 
trial Court was passed. On 22nd Octo- 
ber 1924, tha appeal was filed. Applica- 
■tion for copies was made on 17th 
|S©pbember 1924. The application was 
returned for correction of particulars on 
2nd October '1924. It was re-filed on 
3rd October 1924. The copies were 
ready for delivery on 9th October 1924. 


Chand for the respondent contends l,hab 
the appellant is only entitled to deduc- 
tion of the days from 3rd October H*'24 to 
9th October 1924, because it was ,liis envn 
fault that the first application of D th 
September 192#, had to be returned for 
correction of particulars. He cites 
Pramatha Nath Boy v. Lee {A} iUid 
Kamruddin Ryder \. M. N. Mitter (o) 
He also contends that there is no aOuhivit' 
explaining the sul)sequent delay, or tboi 
facts as to what happened between the! 
;h-d and llth. After considering the 
authorities cited, I ain of opinion Miat 
the decision of the learned District Judge 
is correct, and I do not consider that the 
appellant has accounted f or bbe delay in 
0911] 79 P. Ly"R7lull=9 1. 0.007-7 1 


( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 


P. W. R. 1911. ^ 

[19121 11 P. W. R. 1912=13 I. C. HjO. 
A. I. R. 192(M>;ih. 84. ^ ' 

A. I. R. 1922 P. C. 352=40 Cal. 909. 
A. I. R. 1925 Cal. 735=52 Cal. 342. 
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presentlrg the appeal, nor do I consider 

.that be can rely on tbe 
jcopies were not ready on 6th Octobei 
when he himself does not assert 
that he presented himself to receive those 
copies on the 6th or on subsequent dates. 

.There is DO ftood ground for the applica- 

Ition of S. 6 o( the Limitation Act. 

I therefore, dismiss the appeal with 

.costs. 

A T) iifini il iam 
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BitOADWAT AND ZAFAK AlI, JJ. 

Rail i a Bam — Defendant — Appellant. 

V. 

Balmokand and others Plaintilfs 
Respondents. 

First Appeal No. 2801 of 1922, Decided 
■on .':ird ‘November 192G, from the decree 
of tbe Senior Sub-J., Amritsar. D/- 18th 
-July 1922. 

Hindu Law—Debts^Pions obligation of sojis— 
Father becoming liable-far money tahen— Taking 
.constituting criminal offence — Sons are not 
liable. 

Where a Hindu father becomes liable for 
money taken bj him and misappropriated under 
-circumstances which constitute the taking' it- 
self a criminal offence, his sous cannot bo bold, 
under the rule of Hindu I.aw as to the pious 
• duty of a son, liable to pay his father’s debt, but 
it must be shown that the debts were incurred 
as a result of the criminal activities of the 

father or grandfather : 24 Caf. C72 and 27 Mad. 

■l\,nel.on. CPCl, CIJ 

Faqir Chand and V as Bev Kumaria — 
for Appellant. 

Badri Dass and Jagan Nath Agganval 
— for Respondents. 

Broadway, J. — On the^uth May 1919, 
^ tleed of sale was executed by Jaitu Mai, 
his son Daulat Ram and Mt. Ratan Dovi, 
wife of Dauiat Ram, under which a cer- 
.lain house was conveyed to Lala Eailia 
Ram for a sum of Rs. 5,S00, The con- 
sideration was paid by wiping out 
two former mortgages to the extent of 
Rs. 2,600. Rs. 700 were paid to Mt. 
Ratan Deyi in cash, Rs. 400 to Mansa 
Ram a relative of Lala Rallia Ram and 
Rs. 800 were to be paid to Vasdeo son-in- 
law of Jaitu Ram by Rallia Ram in set- 
tlement of a decree of Rs. 800 and the 
valance of Rs. 800 was to be paid by the 
sendee to certain creditors who were 
specified in the deed. 


Soon after the execution of this deed 
of sale Mt. Ratan Devi commenced crimi- 
nal proceedings against Lala Rallia 
Ram as a result of whicli she was 
paid by Rallia Ram Es. 864 which 
it ■ was said she had paid olf to 
all tbe creditors named in tbe deed 
of sale and which bad to be paid 
by tbe vendee. On the 5th January 
1920, Mt. Ratan Devi gave birth to a 
male child whose name is Balmokand. 
On tbe 5th October 1920, this male child 
Balmokand instituted a suit through his 
grandmother’s sister Mt. Bochi in which 
be sought a declaration to the effect that 
his rights in this property would not be 
affected in any way by the sale after tbe 
death of his father and grandfather. Both 
these two gentlemen were said to be 
whoremongers, gamblers and persons ad- 
dicted to all sorts of vices. Rallia Ram 
pleaded that the transaction was per- 
fectly honest and straightforward as far 
as he was concerned, and also challenged 
the plaintiff’s rights to sue on the ground 
that he was an after-born child, that is 
to say, a child born after the alienation 
had been effected. 

The trial Court held that inasmuch as 
the child was in liis mother’s womb on 
the date of the alienation, under the 
Mitakshava Law which governs the 
family, the plaintiff had a right to sue. 
It was further held that so far as the 
previous mortgages were concerned, they 
having been executed before the plaintiff 
was horn, he was not in a position to 
challenge their correctness. A decree 
was accordingly passed in favour of the 
plaintiff declaring that his rights would 
not be in any way afi’ected by this alie- 
nation on the death of his father and 
grandfather except in so far as the sum 
of Rs. 2,600 was concerned i. e., he would 
have to pay the amount of the mort- 
gages. Against this decree the vendee 
Rallia Ram has come up to this Court 
on appeal through Mr. Faqir Chand and 
the minor has tiled cross-objections qua 
the mortgage money through Mr. Jagan 
Nath. 

At the beai'ing Mr. Jagan Nath stated 
that having regard to the recent autho- 
rity of Brij Narain v. Mangal Prasad 
(l) the cross-objectious could not be 
pressed. He urges that his client should 
not be mulcted in costs qua this point- 

We note that the cross-objections were 

(l) A. I. R. 1924 P. C. 50=46 All. 95. 
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filed on the 23rd February 1025. On 
behalf of fehe appellant Mr. Faiiir Chand 
urges that the evidence on the record 
clearly shows that the view taken by the 
learned Subordinate Judge is untenable. 
He has taken us laboriously through the 
evidence and a careful examination of it 
clearly shows that there is no real evi- 
dence to show that either Jaithu Mai or 
his son Daulat Ram, was the unmiti- 
gated blackguard that the plaintiff 
woulff have us believe. There is no real 
evidence to show that they were drun- 
kards or gamblers although it is true 
that these two persons have been 
charged with, convicted of and punished 
for misappropriating gold in their pos- 
session as zargars for the purpose of mak- 
ing ornaments. There can be no doubt 
that the family including Mt. Ratan 
Devi is by no means what might be 
regarded a respectable one, but that is a 
different thing from saying that the 
family property has been sold as a result 
of debauchery and immorality. 

No doubt as has been pointed out in 
Pareman Das v. Bhattu Mahtoti (2) and 
Me Doioell V. Bafjava Chetti (3) cited by 
Mr. Jagan Nath that : 

where a Hiudu father becomes liable for 
mouey takea by him and misappropriated under 
circumstances which constitute the taking itself 
a criminal offence his minor sons cannot bo 
bold under the rule of Hindu Law as to the 
pious duty of a son liable to pay his father’s debt, . 

In the present case, however, there is 
nothing on the record to show that the 
debts for which this alienation took place 
were incurred as a result of the criminal 
activities of the two male defendants. 
It ia true that the son-in-law Vasdeo, 
who held a decree against his father-in- 
law Bays when produced as a witness by 
the defendants (see page 30) that his 
father-in-law squandered the sums of 
monys borrowed from creditors in vices, 
but he knows nothing about his gamb- 
ling. He further says that he lent Jaithu 
Mai money to repay sums misappro- 
priated by him but there can bo no doubt 
that the son-in-law's evidence on this 
point cannot be relied upon. It is obvi- 
ous that the family have combined in 
order to cheat or deprive Lala Rallia 
Bam of the benefit derived by him under 
this alienation, taking advantage of the 
fact that Balmokand was born so soon 
a^ber the alienation was effected. 

(2) ri897] 24 Oal. 67^ 

(^) [1900 27 Mad. 71. 


Turning to the ifcom-i ibem'^olvo-. 
Vasdeo has admitted the receipt of 
Rs. 731 odd duo to him under thodcciee. 
The mere fact that this decree wu-^ ir. 
existence no doubt put the vendee ou 
enquiry, but this enquiry would not in 
my judgment lead him to suspect that 
the debt had been incurred for or spent 
on immoral purposes. 

As to the sum of Rs. 700 which was 
paid to Mb. Ratan Devi at the time of 
registration Mr. Jagan Nath has con- 
tended that no necessity has been shown, 
there being no antecedent debts. It ap- 
pears that Vasdeo, the son in-law in 
execution of his decree sought to bring 
this very property to sale. Mt. Ratan 
Devi claimed that she had spent a sum 
of Rs. 700 on building a chaubutara and 
that the chaubutara should not be sold in- 
execubion of the decree inasmuch as it 
was hers. The property as a matter of 
fact was nob sold but the appellant was 
approached with a suggestion that he 
should purchase the property as he was 
one of the previous mortgagees. In 
order to safeguard his interests he in- 
sisted that Mt. Ratan<Devi should be co- 
vendor qua her property the chaubutart^ 
and as already stated. Mt. Ratan Devi 
did join in execution of this deed. As a 
matter of fact she stated that the 
chaubutara had been built by her at her 
own cost, and there is nothing on the 
record to show tliat she is entitled to it. 
I do not think that the plaintiff is en- 
titled to anv credit for this amount. 

There remains the sum of Rs. 400 paid 
to Mansa Ram, son-in-law of Rallia Ram, 
It appears that the negotiations for the 
sale had first commenced between the 
vendors and Mansa Ram and that Mansa. 
Ram had jiaid the sum of Rs. 400 as 
earnest money. The arrangement with 
Mansa Ram was taken over by Rallia 
Ram with the consent of all concerned 
and Mansa Ram was repaid this sum of 
Rs. 400 by his father-in-law. I consider 
that this was a valid charge- 

With regard to the payment made to 
the creditors named in the deed of sale- 
it has been urged that inasmuch as these 
creditors were not paid off by the vendee 
after the sale had been effected and that 
Mb. Ratan Devi had paid them off 
herself the debts due to those creditors 
cannot be deemed to be antecedent debts 
and in support of this contention 
Mr. Jagan Nath refers to a case reportedi 


(i_; Lahore Kl'u SiXGti 

in J.nruh,n- Sin<ih V. Udai Prahtsh (4). 
Tlio facts j^ivcn In that case by their 
Loi\Uhips of the Judicial Committee 
deadly shoa* that that decision has no 
hearin.L; on the present suit. There a sale 
for a consideration which was made up 
partly of previovis mortgages was pre- 
empted by B who brought suit to enforce 
his claim for pre-emption and it was 
i'.eld that B’s right and title in the pro- 
perty commenced from the date of bis 
decree and conserjnently that the mort- 
gagee which had formed the considera- 
dion of the sale and which were paid oft 
durinc the pendency of the suit before 
the decree liad been passed, could not i>e 
regarded as antecedent debt tpia B. Tlii'> 
case does not assist us in the present 
instance. The debts here were undoubt- 
edly antecedent to the sale. The meie 
fact that Mt. llatan Devi succeeded in 
paying them otT probably for a lesser sum 
than was entered in the de^d of sale and 
thus got the whole of the amount en- 
tered^’in the deed of sale from Rallia 
Earn liy bringing criminal proceedings 
does not render those debts any the less 
antecedent to the sale itself. In _ these 
circumstances in my judgment it is per- 

fectly clear that the present suit has 
been brought in bad faith and I would 
therefore accept this appeal and dismiss 
the plaintiff’s suit with costs. 

The cross-olijections will also be dis- 
missed with costs. 

Zufar AH. J.— I agree. 

App(*al accepted. 

' (4) 30 CT W. N. GOB. 
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Haurison, J. 

/t'lr Singh — Accused — Petitioner. 

V. 

Empero) — Opposite Party. 

G'’iminal Revision No. 1387 of 1920, 
Decided on 39th October 192G, reported 
by the S. J., Karnal, on 7th August 
1936. 

gi (a) \'/ orktnan' s Breach of Contract AtZ 
(1859). S. '1— Order for imprhonincnt viu<it be 
Meparate from that for repayment. 

The Magistrate cannot order the workman to 
he imprisoned by the same order by which he 
directs Uim to make a payment. The order 
about iraprisomneut should be a separate order 
ixassed after the workman has failed to comply 
with the order about repayment. [P. 62, C. 2] 


V. Empeuou 1927 

(i) Criminal trial—Senlence of imprisonment 
for several priods by same order is illegal. 

It is not competent for a Magistrate to aw.ird 
by an order imprisonment for several periods 
with interval between each period. [P. G2, C. 2j 

Facts. — Saliib Singh made a complaint 
that he had advanced Rs. 50, Rs. 82 and 
Rs. 34-4-0 to accused Rui’ Singh in order 
to perform certain work, but Rur Singli 
bad done work worth only Rs. 25 and 
refused to do the rest. 

The defence was that tlie accused had 
done work worth R>. 02-8-0 and repaid 
more than the balance amount to com- 
plainant. It was found by the Magistrate 
that the accused had performed work of 
the value of Rs. 62*8-0 but bad not repaid 
the balance. The Magistrate ordered Rur 
Singh to repay Rs. 45 in nine monthly 
instalments of Rs. 5 each or in default 
to undergo 15 days’ imprisonment for 
default of e.ich instalment the total 
period of imprisonment being limited to 
two months. 

Grounds. — So far as tiie facts of the 
case are concerned I think that the find- 
ing of the Magistrate is right. Applicant 
has failed to prove that any sums of 
Rs. 10 and Rs. 12 were paid to Sahib 
Singh. As to the six sums of Rs. 36 
realiiied by tlie complainant from other 
workmen he lias filed a receipt (P-D) 
which shows that these repayments 
were by other workmen for advances re- 
ceived by them. 

Tlie tinal order of tlie Magistrate 
about imprisonment in default does not, 
however, seem to be right. In the first 
place the language of S. 3 shows that the 
Magistrate cannot order the workman to 
be imprisoned by the ^ame order which 
he directs him to make a payment. The 

words of the section are : 

If such artificer, workman or laboure/ shall 
fail to comply with said order, the Magistrate 
may sentence him to be imprisoned, etc. 

i think it is clear from this that the 
order about imprisonment should be a 
separate order passed after the workman 
has failed to comply witli the order about 
repayment, etc. In the second plac®, 
the order of 15 days’ imprisonment for 
default of each instalment also does not 
seem to be right for it implies that by 
one order the accused has been sentenced 
to several periods of imprisonment witn 
free intervals between. I do not think 
our criminal law contemplates sue 
sentences. For instance a man can u 
sentenced for theft for three years, bu a 
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Magisbrafce cauQob sontenco a thief to 
iiwo separate term? of one year oaeh with 
an intdiwal of six months hebwoen. 

The proceedings aro, therefore, suh- 
mibted to the High Oourb for revision of 
the sentence with a recommondabion 
that the sentence of imprisonment may 
ha set aside leaving the Magistrate to 
pass a sentence after default has been 
made by the applicant in making the 
payments ordered by the Magistrate. 

Order . — The order of the Magistrate 
regarding imprisonment is clearly illegal. 
For the reasons given by the learned 
Sessions Judge, I set it aside and leave 
the Magistrate to pass a sentence in 
accordance with the law if default is 
made. 

Order set aside 

« 

■ ^ I 
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Bahadur i and others — Accused — Ap- 
pellants. 

V. 

Enipero ) — Opposite Party. 

Criminal Appeal No. 577 of 1926, 
Decided on 26th October 1926, from an 
order of the S. J., Shahpur, D - 8th 
April 1926. 

(a) Pen-xl Co le, S. 30J — Violent bloio^ on head 
naming fracture of bones and consequent death — 
Intention to cause injury likely to cause death 
sv’.U be presumed, 

A psFsoa who striked another on the'head such 
violent blows as to cause the- fracture of tarn* 
poral and parietal bones and c^nssqujat death, 
must ordinarily accept the onus of proving* that 
his intention was not to cause such bodily in- 
jury as would in all probsbiliby cause death or 
that he did not know thvt the injury inflicted 
by him would in all probability cause death 

[P 64 0 2} 

{b} Crlmlnlnal trial — Pint information — 
OiulssJoa to mention accused's name in first in- 
formation — Informant not an eye-witness — Omis- 
sion is no circumstance In accused's favour. 

The fact that the name of a particular accused 
was not mentionol in the first laformation 
report is not a oircu n-itinca in favour of the 
accused where the informant was not an eye- 
witness of the occurrence. (P 65 0 1] 

B, 0. Soni for M. Sleem — for Appel- 
lants. 

Mackey for the Gooernmeut Advo' 
Cate — for the Crown. 

Judgment.— Taja, Bahaduri, Sahna, 
son of Bhahabal. Mahla and Sahna, son of 

y 

V* ^ 
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Small are live poison-' who wore tried 
jointly by ilie Sessions .hul.i^o, Sargodlui. 
on charges under Ss. d02, 117, and 
Indian Penal Code. Taja was ac- 
quitted, Bahaduri was convictoil of an 
otlonee under S. 325. Salma, son of Sliaha- 
bal. was convicted under S. 323. Mahia 
was convicted under 326 and Sahna, son of 
Smaii has not appoalod. Balia luri. Sahna, 
son of Shahabal, andlMabla have appealed 
jointly against Wieir convictions (Appeal 
No 577 of 1926) and auothor apjioal has 
bean Hied (Appeal No. 699 of 1926) by 
the Crown praying that all tlie live 
parsons who were tried should be con- 
victed under S. 302 read with S. 119, 
Indian Penal Code. 

The affair oat of which the case has 
arisen took place on the 12tli October 
1925. Tlie prosocutdon story was as fol- 
lows : 

Oue (rhiila u r[u>s\i.» S'avh of Shahpur Citv 
lost a baUo:k la Sjptjubar and requested his 
rel.itious to assist him ia findiug it. These rola- 
tioas got inform itio i that the aninivl w.is iu the 
house of B ihi lari, appellant, aud six of them 
accordiugly proceoled o le evening to that place. 
Thjy ware Hidayat Sh ih, Raji Shvh, Wilayut 
SUih, Jjwau Shah, Hii?sabi Shah aud Muham- 
mad Shah. They found the bullock among 
Bahaduri’s cattle and seized it. Sone argument 
followed, and Bahaduri oveituillv permitted 
them to take aw.vy the auiiuul o i thnr promis- 
ing not t> report the mitcer to the police. When 
they hid left the village about 200 k.irams they 
siw a pirty of people pursuing them. Raja 
Shill r.m aw.iy with tho bullock. The other five 
of whom three were elderly men, were overtaken 
and attaclcjd by 11 porsous iucluding the five 
accused aud were severely beaten. Hidayat 
Shah was killed. Wilayat Sliih ‘and Mubaia- 
mad Shah were very seriously injured and wore 
tvkei by tho assailants to Baliaduri’.s house. 
Hussain Shah and liwan Shih were also injured, 
but they managed to oso.apc. 

The defence version was that the oc- 
currence took place later in the evening 
than is stated by the prosecution witness- 
es, in fact at bed time. Hidayat Shah. 
dejet'Cl. and his live companions wont 
to Babaduri’s house to steal a bullock. 
Hi raised an alarm and a large crowd 
collecbed. Two of the thieves, Walayat 
Shah and Muhammad Shah, wore secu- 
red. The other ran away with the bul- 
lock. The accused professed themselves 
unable to state how Hidayat Shah was 
killed, but left it to he inferred that this 
happened during the pursuit at the 
hands of some unknown msmbers of the 
large crowd which had collected from 
the village to recover the bullock. 
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The learned Sessions Judge held that; 
the prosecution had failed to prove defi- 
nitely that the bullock in question belong- 
ed to Ghulam Huasain Shah, but ho also 
held that Hidayat and his party genuine- 
ly believed it to be Ghulam Hussain 
Shah’s animal, and that they went to 
Bahaduri’s house for the purpose not of 
committing theft, but of getting back the 
bullock. The defence story the learned 
J\idge considered to be altogether impro- 
bable. He was satislied that the occur- 
rence took place in the early evening at 
digarwela as stated by the prosecution. 
He did not believe that the Imllock was 
taken away with the consent of Baha- 
duri, bub he thought that the complain- 
ant party quietly removed it. He found 
that the accused party pursued in order 
to recover the bullock, that there was a 
fight, that the accused had no common 
object to kill or even to cause any grie- 
vous hurt and that each man, according- 
ly, was liable only for the acts proved to 
have 1)0011 committed by him. 

It was held that the fatal injury to 
Hidayat Shah was caused by Bahaduri, 
who had no further intention than to in- 
flict grievous hurt that Sahna, son of 
Shababal, had only caused simple hurt to 
Wilayat Shah and hence was only 
guilty under S. 323 and similarly Sahna, 
son of Smail, had only caused simple 
injury to Hussain Shah. Mahla was 
held to have caused grievous hurt to 
Wilayat Shah with a hatchet and so was 
convicted under S. 326. 

The finding of the learned Sessions 
Judge that the three appellants, Baha- 
duri, Sahna, and Mahla, were concerned 
in the affair is not seriously contested. 
Their learned counsel has asked us to 
accept the defence version of theft at 
Bahaduri’s house pinning his faith prin- 
cipally to the fact that the police found 
the injured persons Wilayat Shah and 
Muhammad Shah at that place. In our 
opinion this story wa*? rightly disbelieved 
by the learned Sessions Judge. W^e are 
satisfied that the occurrence took place 
outside the village at some distance from 
Bahaduri’s house, and that Wilayat Shah 
and Muhammad Shah, after being injured, 
were removed from there, possibly from 
motives of humanity, but more probably 

in order to support a story of justifica- 
tion. 

We are also satisfied that all the three 
appellants attacked and struck members 


of Hidayat Shah’s party. No grounds 
have been made out for acquitting any 
of them. 

We come now to the Crown appeal, 
and in this connexion we find some 
difficulty in subscribing to the learned 

Sessions Judge’s observation : 

A mere injury on the head does uot show that 
the iuteution was to kill Hidayat Shah or even 
to cause him such bodily injury as would iu all 
probability cause death, or even that the assail- 
ant knew that the injury he yvas inflicting would 
in all probability cause death. 

The head injury of Hidayat Shah in; 
the present case, or rather the injurieS| 
since there were two, had the effect of 
fracturing both the right temporal and 
the right parietal bones and were evi* 
dently caused by violent blows of a blunt: 
weapon. 

A person who struck another on the 
head such blows must ordinarily accept 
the onus of proving that his intention 
was not to cause such bodily injury as 
would in all probability cause death or| 
that he did not know that the injury in-i 
dieted by him would in all prohal)iliby' 
cause death. 

The learned Sessions Judge considered 
that the common object of the assembly 
of which the accused were members was 
to seize the bullock and was not to cause 
grievous hurt or even hurt to any com- 
plainant party. This finding is scarcely 
in ha^rmony with the medical evidence- 
(Tho judgment then proceeded to examine 
the evidence and continued.) There can 
be no doubt whatsoever from the medical 
evidence that the persons who beat 
Hidayat Shah intended to cause such 
bodily injury as they knew was likely to 
cause his death : in other words, those 
persons committed the offence of murder- 
Was this an off ence which the other 
members of the assembly knew to be 
likely to be committed in prosecution ot 
their object to inflict bodily injury upon 
Hidayat Shah and his companions ? 


In our opinion it was ; and this is 
proved by the fact that those who at- 
tacked persons of the complainants’ party 
other than Hidayat Shah struck them re- 
peatedly on the head. The present appel" 
lants have failed to prove any circum- 
stances bringing their action within any of 
the exceptions to S. 300, Indian Penal 
Code, or within the sections dealing with 
the right of private defence. It is proved 
that their action was taken, not with a 
view to recovering property which som© 
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of them, may have believed to have boon 
stolen or to prevent the escape of persons 
believed to be thieves, but purely in the 
spirit of retaliation and revenge. Each 
of them, under the provisions of S. 119 
is guilty of the offence of murder under 
S. 302, Indian Penal Code. 

There remains the Grown appeal against 
Taja. This man was found with injuries on 
his person, as already stated, and the pro- 
secution evidence against him is precisely 
the same as against the other accused 
persons. 

He has been acquitted merely because 
his name does nob occur in the First In- 
formation Report. This, in our view, is 
no adequate reason. The First Informa- 
tion Report was made by Raja Shah, 
who did nob profess, and is not shown, to 
have been eyewitness of the assault. In 
that report he named eight parsons, in- 
cluding the three convicted by the 
learned Sessions Judge, whose names he 
said had been given to him by Hussain 
Shah, and he further reported that 
Hussain Shah had said that there were 
eight or nine other men whose names he 
did not remember but could be given by 
the other wounded persons. Both Raja 
Shah and Hussain Shah were witnesses 
in the case. Raja Shah was never asked 
whether Hussain Shah had or had not 
mentioned Taja to him by name. Hus- 
sain Shah was not asked this question 
either, nor was ho asked whether ho 
knew Taja’s name at the time. The First 
Information Report by Raja Shah was no 
contradiction of the evidence given in 
Court by Hussain Shah and the other 
eyewitnesses. 

We dismiss the appeal of Bahaduri, 
Sahna, son of Shahabal, and Mahla. Wo 
accept the Government appeal, convict 
all five respondents, Taja, Bahaduri, 
Sahna, son of Shababal, Mahla, and 
Sahna, son of Smail, of an offence under 
S. 302 read with S. 149, and sentence 
each of these persons to transportation 
for life. 

G. B. J. Appeal hy accused dismissed ; 

Appeal hy Crown accepted. 


MakJian Sha'i anil nnothc ) — Defen- 
dants — Appel I ant-;. 

V. 

Mt. Halim>i- and nthcrs Plaiutitl-^ — 
Respondents. 

Misc. First Appeal No. of 1925, 
Decided on 1st February 1929. from the 
order of the Senior Sub-J., Liulbiana, 1)'- 
18th May 1925. 

(a) Civil r. C., 0. 40, li. 1 — Appellate CokiC 
sltouhl not intet'ferc ivith lower Court's discretion, 
to appoint lieveiccr. 

Awpellate Court should not interfere with tho 
discretion exercised by the lower Court in 
appointi'JC a Receiver without sullicieiit reasons. 

fP Go C 23 

(&) Civil P. C., O. 40, R. 1—Iiecciver. 

A Receiver can be appointed in a declaratory 
suit : A. /. n. 1922 Lah. 444 Foil. [P 05 C 2] 

Niaz Muhammad — for Appellants. 
Shamair Chaud — for Respondents. 

Dalip Singh, J . — The sole question 
in this appeal is whether the Receiver 
appointed by the Court has been rightly 
or wrongly appointed in the exercise of 
the Court’s discretion under O. 40, R. 1. 
Counsel for the appellants has relied on 
the following facts : 1. That the plain- 

tiffs are not in possession, hut the learned 
District Judge has found that the dis- 
turbance of possession is very recent and 
I do not think that in the circumstances 
of this caso it is necessai'y to interfere 
with the order on that ground. 2. Counsel 
contends that the income of the property 
is too small to justify the appointment 
of a Receiver. This is a matter which 
can be dealt with when the Receiver, if 
any, is actually appointed and his emolu- 
ments are fixed. 3. Counsel contends 
that O. 40, R. 1 (2) applies to the circum- 
stances of this case, and as the suit is 
declaratory no Receiver can be appointed. 
Amur Nath v. Mt. Tehal Kaur (1) is 
against this proposition and I see no 
reason therefore to interfere with the 
discretion exercised by the lower Court, 
see Naji Kadir Bakhsh v. Ghnlam 
Mohammad (2) which was upheld in 
Letters Patent appeal and Mt. Ishri v. 
Shih Bam (3). I accordingly dismiss the 
appeal with costs. 

R. D. Appeal dismissed. 


(l) A. I. R. 1922 Lah. 444. 
(2 [1920] 6.5 I. C. 50. 

(3) A. I. R. 1923 Lah. 239. 
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Broadway, J. 

Mohan — Plaintiff. 

V. 

Khan Mohanwiad and others — Accused 

Critninal Revision No. ob3 of 1926, 
Decided on 28th September 1926, on 
report by the Disfc. Mag. Gurgaon. 

Criminal P. C., S. 130— De/a.v in disposal not 
due to complainant— Proceedin<js should not be 
quashed. 

Where the del;iy in disposal of a criminal case 
is not due to the complainant, proceedings should 
not be quashed o.i that grou id, as, to quash the 
proceedings would be to deny the complainant 
justice which would be as much a scandal as to 
allow their continuance. [P 6G, C 1] 

Bro \dway, J. — This is a reference by 
the learned District Magistrate of Gur- 
gaon recommending that certain proceed- 
ings should be quashed. His reason for 
the recommendation is that the proceed- 
ings were initiated on the 6th of August 
1921 and that so far as 16 of the persons 
accused are concerned, they are still pen- 
ding at this date. He considers tbis is a 
scandal and suggests that the proceedings 
should be quashed. The learned District 
Magistrate has very rightly and correctly 
described the situation as being a scandal. 
At the same time he has also pointed out 
that the delay in disposal of the case is 
not due to the complainant, io quash 
the proceedings now would be to deny 

the complainant justice 
mind, would also be a scandal, ihe 
learned District Magistrate bas very 
rightly pointed out that the Magistrates 
of the District to a great extent are res- 
ponsible for the delay. I am not prepared 
to accept the recommendation and to 
deny the complainant justice by quashing 
the proceedings. 1 think that the best 
course for the District Magistrate is to 
take up the case himself and to proceed 
■with it from day to day until it is dis- 
posed of. 

If the District Magistrate is occupied 
with other and more important work he 
is authorized to make over the case to 
one of his subordinate Magistrates with 
the distinct instructions that the case is 
to be proceeded with from day to day 
until it is concluded. No other work 
should bo allowed to interfere with the 
disposal of this case. With these remarks 
the case is returned to the learned 
District Magistrate. 

R. D. Order accordingly. 
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Jai Lal, J. 

Rallia Ram — Decree-holder — Appel- 
lant. 


v. 

Mt. Hayat Dihi and others — Judgment- 
debtors — Respondents. 

Second Appeal No. 1111 of 1926, De- 
cided oil 20fch October 1926, from the 
order of the Senior Sub'J., Gujranwala, 
D/-9bh December 1925. 

Civil P. C., S. 60 (S)— House occupied by 
agriculturist as such only is exempted. 

lu order to establish an exemption under 8. 60 
(3) it must be found that the house is owned by 
an agriculturist and that it is occupied by him 

as such. In other words, that th3 bouse is used 
by the judgment-debtor forpurpos s which are 
uecessary for the cultivation of his land. 

[P 66, 0 2] 

Bodk Raj Sawliney — for Appellant. 

Judgment. — In execution of a money 
decree the house of one Khnda Dad the 
jndgmant-debtor, was attached. An ob- 
jection was taken to tbe attachment and 
sale of the house on the ground that 
Khuda Dad being an agriculturist it was 
exempt from attachment and sale under 
S. 60 (3) of the Civil Procedure Code. 
The executing Court rejected this objec- 
tion and ordered the house to be sold. 
On appeal the Senior Subordinate Judge 
set aside this order. 

No evidence was given by either side 
as to the purpose for which the house is 
used. The only statement on which the 
lower Courts have acted is by the judg- 
ment-debtor that he lives in the house 
but gets bis land cultivated by 
asamis. It is not ei^plained whether 
these asamis are his servants or whether 
they are his tenants. There is authority 
that in order to establish an exemption 
under S. 60 (3) it must be found that the 
house is owned by an agriculturist and 
that it is occupied by him as such. In 
other words, that tbe house is used by 
tbe judgment-debtor for purposes which 
are necessary for the cultivation of his 
land. 

As there has not been a proper enquiry 
in tbe matter, I accept the appeal and 
remand the case under O. 41, B. 25 of 
the Civil Procedure Code to the Senior 
Subordinate Judge*- with directions to 
record the evidence that may be pro- 
duced by both parties as to the nature of 
the occupation of the house by the judg' 
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ment'debtor and to make tho usual re- 
turn to this Court within three months. 
Ten days will be given to the parties 
for filing objections. The Senior Subor- 
dinate Judge may record the evidence 
himself or get it recorded by the execut- 
ing Court. 

G. B. J. Case remanded. 


A. L R. 1927 Lahore 67 

Broadway akd Fforde, JJ. 
Fakir and another — Plaintiffs — Appel- 


Ramzan — Defendant — Respondent. 

Second Appeal No. 1097 of 1922, Deci- 
ded on 3 1st March 1926, from the decree 
of the Disb. J., Sialkot, D/- 27th March 
1922. 

Custom (Punjab) — Succession to gifted 2>^o- 
perty — Reversion to donor's collaterals docs not 
take place until donee's line becomes extinct. 

Whore the intention of the donor is to banetit 
the donee and her line, it is only when tho 
donee’s line has become extinct that tho rever- 
sion of the donated property in favour of tho 
collaterals of the donor can take place : 82 P. R. 
1918 ; 63 P. R. 1911 ; 84 P. R. 1900 ; 12 P. R. 
1892 ; 13 P. R. 1914, Rel. on ; 4 P. P. 1910. not 
Foil. [P- C. 2J 

Parkash Chandar — for Appellants. 
Khiirshid Ztman — for Respondent. 
Broadway, J. — One Hazur Bakhsh 
gifted certain property to his daughter 
Mb. Karim Bibi, wife of Fakir. On 
Karim Bibi’s death tbrs donated property 
devolved on her son Bata, her daughter 
Begam Bibi not succeeding to anything. 
Buta died childless and this property 
was mutated in the name of Mt. Resham 
Bibi, -his widow. Mt. Resham Bibi, re- 
married and the property in question 
was mutated in the name of Ramzan 
who is a collateral of Hazur Bakhsh. 
Fakir, husband of Mt. Karim Bibi and 
their daughter Mt. Begam Bibi instituted 
a suit asking for a declaration that the 
mutation in favour of Ramzan was in- 
correct and that they were entitled to 
hold the property, on the ground that 
the collaterals of the donor could not 
succeed to the donated property until 
the donee’s line had become totally ex- 
tinot. Their suit was dismissed and an 
appeal preferred by them failed. 

They have come up to this Court 
in second appeal and it has been urged 


(Broadwiy, J.) 

on tlieir bolialf that tlio view takon hy 
the Courts helow is opposed to tlio estab- 
lished priiu-iplo liuifc donated property 
does nob rovort (o i he doner’s collaterals 
so long as there iir*5 any doscondants, 
male or female, of the donee, or, in otlior 
words, so long as llio donee's line is in 
e.xistence. Tho most recent reported 
authority on this (itie',lion \< Taiii v. 
Tara Chand (1), where it was held that 
thero is no reversion to the donor's 
collaterals so long as the doscenuanfs of 
the donee, whether in tlio male or female 
line, are existing. 

In that case reforonco was made to 
Gardit Singh v. Mt. Prem Kaur (2) and 
Lachman v. Bhagn'an Sahai (3), which 
lay down tho same principle. In 67m- 
hanchi Khan v. Mt. Begam Jan (4) a 
similat rule was laid down, and it was 
there held that the rule regulating suc- 
cession to property gifted to a son in-law 
is that there must he failure of all female 
as well as male heirs in the donte’s line 
before the collaterals of the donoi; can 
come in to claim the inheritance. This 
view is in consonance with the priucijiles 
under which this departure from the 
ordinary customary law of succession is 
based. As was pointed out in Sitr^Ram 
V. Rnja Ram (5) where gifts to, or adop- 
tions of, such relations as daughter's 
sons or sister’s sons were allowed, this 
was done from a tender feeling to benefit 
the direct descendants of the old stock 
and not in order to benefit the family in 
which tho daughter of a trilie happens 
to ho married. 

Applying this i)rinclpIo to the case 
before us it seems clear that the inten- 
tion of Haz ir Bakhsh was to benefit 
Mt. Karim Bibi and her line, and it is 
only when Karim Bibi’s line, has become 
extinct that tho reversion of the donated 
property in favour of tho collaterals oIi 
Hazur Bakhsh can take ])lace. The^ 
only authority that has been brought 
to our notice which is in conflict with 
the cases already referred to is that of 
Mt. Jgnn nt y, Abdulla (6). In that ca*«e , 

“(i) [1918] 82 P. R.~1918=109 P. L. R. 1918= 
47 I. 0. 373=160 P. W. R 1918. 

(2) [1909] 84 P. R. 1909=76 P. L. R. 1909= 
3 I. 0. 604=118 P. W. R 1909. 

(3) [1911] 68 P. R. 1911=160 P. L. R. 1911= 
10 I. Oi 277=208 P. W. R. 1911. 

(4) [1914] 13 P. R. 1914=286 P. L. R. 1913= 
20 I. 0. 451=191 P. W. R. 1913, 

(5) [1892] 12 P. R. 1892 (P. B.). 

(6) [1916] 4 P. R. 1916=32 I. C. 817=25 
P. W. R. 1916. 
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as the lieal-note shows, it was hold that 
the presence of sisters of the last lioldei* 
of donated property does nob prevent its 
reversion to the donors family, notwitli 
standing that they are daughters of the 
original donee A reference to the judg- 
ment itself, however, shows that this 
question was not necessary to decide for 
the decision of the case itself. The 
learned Judges, after expressing then- 
opinion in the manner set out in the 
head'note go on to say that 

in view, however, of our finding that the 
fatniiv of the parties has in the past observed 
custom and not Muhainmadau Law, this point 
is not of groat importance. 

\3 this is nothing more than an obiter 
diotura I do not feel bound to follow it in 
face of the large number of authorities 
which have taken a different view, more 
especially as one of the Judges responsi- 
ble for that obiter expressed a totally 
different view in Kaman v. Samand 
Khan (7). where it was held that gifted 
m-opertydoes not revert to the colla- 
terals of the donor so long as there are 
any descendants, male or female, of the 
doneeuin existence. 

took a similar view in uda y. Gopala (8), 

I would therefore, accept this appeal 
and grant the plaintiffs a decree for a 
declaration as prayed for with co,t^ 
throughout. 


Fforde, J,— I agree. 


App^'il accepted. 


R. D. 

ri9i2l 228 P. 'V. R. 1912 — 15 1. C. 99. 

8 r i9l2l 135 P. W. R. 1912=15 I. C. 2GG= 
235 P. L, R. 1912. 
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Addison, J. 

Bata Ram — Plaintiff — Appellant. 

Y. 

Sundar Das and others — Defendants — 
Respondents. 

Mise. Birst Appeal No. 1330 of 1926, 
Decided on 22Qd October 1926, from the 
orders of the Sc. Sub-J., Ferozepnr, D,'- 
3rd February and 18th March 1926. 

^ Civil P. C„ S. 152 — Amendment of decree — 
Appeal. 

No appeal lies from an order amending a 
decree, IP G8 C 2] 


D. R. Naiirang — for Appellant. 

Mehr Chand ilahajaa for Tek Chand 
— for Respondents. 

Judgment. — Two suits were filed by 
two rival pre-emptors for possession of 
certain land which had been sold. Both 
obtained decrees on payment of a speci- 
fied amount within specified times. The 
present appellant, Buta Ram, had to pay 
the amount fixed within specified time of 
a default made by the other pra-eraptor. 
He did nob do so and his suit, therefore, 
stood dismissed with costs. The vendee 
applied for execution of costs which 
amounted to Rs. 1,370 against Buta Ram-, 
This sum was made up of Rs. 1,200’ 
pleader’s fee, and Rs. 170 other costs. 
Notice issued to Buta Ram. He applied 
for the amendment of the decree on the 
ground that pleader's fee should have 
been fixed on Rs. 2,538-3-6, the value for 
P’lrposes of jurisdiction, and not on 
Rs. 1,20,000, the sum for which pre- 
emption was decreed. The Senior Sul)- 
ordinate Judge held that he was entitled 
to fix the pleader’s fee up to Rs. 1,200, 
but that In had discretion to award loss. 
He accordingly accepted the petition for 
amendment by Buta Ram to this extent 
that he i-educod the pleader’s fee to 
Rs. 1,000 instead of Rs. 1,200 and h& 
ordered the decree to be amended accord- 
ingly. Against the order Buta Ram has 
instituted this appeal on the ground that 
the pleader’s fee should have been fixed! 
on Rs. 2,538-3-6 only, It was definitely 
stated before me that the first four 
grounds were given up. 

A preliminary objection was taken that 
no appeal lay from the order of amend" 
ment. It is admitted that the appeal 
was brought only from that order. It 
has been held by the High Coilrts of 
Calcutta, Allahabad and Bombay that an* 
appeal does not lie from such an order 
though it may be the subject of revision 
under S 115 of the Civil P. C. The High 
Court of Madras, however, has held that 
an appeal lies from the decree as am' 
ended, though not from the order, vid^ 
page 362 of the Civil P. G. by Mulla. The- 
appellant, however, has taken neither 
course. He has not appealed from tho 
decree nor has he presented a revision 
petition from the order. Further, in bi* 
grounds of appeal, he has given no^ 
grounds for revision within the meaning 

of S. 115, Civil P.C. It is. therefore, im' 
possible for me to treat the appeal as ^ 
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revision. The appeal accordingly fails 
and is dismissed. I also dismiss the 
cross-objections which were not seriously 
pressed. Parties can beat their own 
•costs here. 

G. B, J. Appeal dismissed. 


A. I. R. 1927 Lahore 69 (1) 

9 

Maktineau and Campbell, J-T. 

Kiag Emperor — Appellant. 

V. 

Jasrat Mai and others — Accused — 
^Respondents. 

Criminal Appeal No. 2G3 of 19 IG, 
Decided on 11th October 192G, from 
the order of the 3rd Cl. Mag., Panipat, 
D/- 30th November 1925. 

Punjab Municipal Act (1911), Ss. 195 aifcfZ 
•226 — DemoUtion of building ordered by Munici~ 
palitp under S. 195 — Magistrate cannot prohibit 
•demolition — Remedy of aggrieved accused ii 
■binder S. 225. 

Tho Municipal Committee lias power under 
“S. 195 to require a building to be demolished, 
and a ^Ingistrate cannot interfere with the 
exercise of the power and is not competent to 
prohibit the demolition of the building, the 
Temedy of tho accused, if he is aggrieved by the 
notice, being to appeal to the Commissioner 
under S. 225. [P G9, C 2} 

C. H. Carden Noad — for Appellant. 
Shamair Chand — for Respondents. 

Martineau, J. — This is an api>eal by 
the Crown against an tider of a Magis- 
trate acquitting the respondents of an 
•offence under S. 195-219 of the Muni- 
cipal Act. The Municiial Committee of 
Panipat had given permission to the 
respondents to erect a building, but in 
•erecting it they made certain projections 
which were in contravention of the sanc- 
tion given. The Committee issued a 
notice to thorn under S. 195 of the 
Municipal Act to demolish the building, 
4ind as the notice was' disregarded they 
were prosecuted and were fined Rs. 10 
each by the Magistrate by his order of 
the 13th February 1925. 

; The Committee again issued a notice 
for the demolition of tho building, and 
■as that notice also was not complied with 
the respondents were prosecuted a socond 
time, but the Magistrate has acquitted 
them on the ground that in bis judgment 
in tho first case he had passed an order 
that the house should remain standing 
A9 tho projections caused no incon- 


venience, wliicli order, not having been 
set aside by an appeal, ho holds .to bo 
binding on tlio inirtios to tho case. It 
is, however, char that (he ^lagistrato in 
giving his jiulginonl in (ho first caso was 
nob competent to ju'uhihit t!io demoli- 
tion of tho Iniilding. Tho Municipalj 
Committee had power under S. .195 ofj 
tho Municipal Act to rocpiiro (lie build- 
ing to be domolislied, and tho l\lagistrate 
could not interfere with tho cx{Mciso of 
tho power, the remedy of the accused, if 
they wore aggrieved by the notice, boing 
to appeal to the Commissioner under 
S. 225. The Magistrate’s order in the 
first case directing that the building 
should stand was therefore ultra vires 
and has, in fact, been expunged by us on 
the motion of tho District Magistrate. 
The respondents not having complied 
with the second notice issued to them by 
the Municipal Committee have again 
incurred a penalty under S. 219 of 
the Act. 

We accordingly accept the appeal and 
convict them of an offence under that 
section. As they may have been misled 
by the order in the first case, we think 
it is sufficient in this case also to impose 
on each respondent a fine of Rs. 10, in 
default of payment of which he will 
undergo two weeks' simple imprisonment. 

n. D. Appeal accepted. 


A. I. R. 1927 Lahore 69 (2) 

Dalip Singh, J. 

Phulltt and others — Plaintiffs— Apiiel- 
lant. 

V. 

Glitilaw Nahi and others — Defen- 
dants — Respondents. 

Second Appeal No. 1036 of 192G, Deci- 
ded on 6th October 1926, from a decree 
of the Sr. Sub-J., Rohtak, D/- 156h Peb- 
rt.ary 1926. 

Practice — Evidence — Record sent for by Court. 

The mere sending for u record does not make 
the record evidence in tho case. [P 70 C 1) 

Shamair Chand — for Appellants. 

S. G. Salariya — for Respondents. 

Judgment. — The point raised in this 
appeal is that certain doonmonts have 
been relied on by the appellate Court 
which are not evidence in the case. It 
seems that the plaintiff himself put in 
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an applicaMon to send for the Revenue 
Record in connection wit.h the disputed 
land. The Court granted the applica- 
tion and the whole of the revenue hie 
in connexion with the dispute in 
the revenue case was sent for. Kothing 
further appears to have been done, hut 
the jamabandis which were on the 
tile of the Revenue Record appear to 
have been used by the appellate Coui-t. 
It has been frequently i^ointed out by 
this Court that the mere sending for a 
record does not make tUo record evidence 
in the case. At the same time as there 
has l)e(;n misapprehension in the minds 
of the leavnerl Judges who decided the 
case on this point I am not prepared to 
accede to Mr. Shamair Cband’s conten- 
tion that the suit should be decreed m 
the absence of any proof by the defen- 
dant of adverse possession. 

I, therefore, accept tho appeal and re- 
mand the case giving the parties an op- 
portunity to produce all their document- 
ary and oral evidence in a proper man- 
ner before the Courts below. The costs 
of this appeal will be paid by the res- 
pondent to the appellant. Othei costs 
will abide the event. I set aside the 
decree of both the Courts and remand 
the case to the trial Court for a fresh 

decision. 

^ T, T Case remanded. 
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Harrison and Fforde, JJ. 

Mt. Naivaz Bai Ardishar Coojyer and 
others — Plaintiffs — Appellants. 

V. 

Ghulam Mohi^ud’Din — Defendant — 
Respondent. 

First Appeal No. 2559 of 1922, Decided 
on 6th October 1926, from a decree of 
the 1st Cl. Siib-J., Lahore, D/- 15th 
August 1922. 

Limitation Act, Art. 144 — Suit for ejectment — 
Question as to possession and dispossession not 
Involved— Suit is governed by Art. 114. 

Where the question of possession and dis- 
possession is not raised and does nut form the 
basis of a suit for ejectment, the suit is governed 
by Art. 144. [P 70, C 2] 


Judgment. — In the year 1921 Mt. 

Nawaz Bai Ardishar Cooper instituted 
a suit against Ghulam Mohi-ud-Din to 
ejeiit him from a small hoiue situated 
at the corner of her compound on the 
Lower Mall. She established her title 
without any difficulty and this title nas 
not subsequently been questioned. ^ The 
trial Court, however, holding almost as a 
matter of course that Art. 142 governed 
the ca^e found that she had not proved 
her subsisting title in the sense that she 
had failed to establish her possession and 
dispossession within twelve years of suit. 

From this decision the executors and 
trustees of her Will have appealed and 
the first point to be decided is whether 
the finding is correct. As to the question 
of possession and dispossession, or rather 
of possession’ to which it narrows down. 
I find on the evidence of Qalandar 
Bakhsh, P. W. ho. 1, Kishan Chand, 
P. W. No. 8, and plan P. 5 that in the 
year 1913 Mr. Cooper re-built a block of 
servants’ quarters including the portion 
of the premises now in suit; tliat be 
applied to the Municipality for permls^ 
sion to do so, presented a properly pre- 
pared plan and did carry out the work in 
accordance with tho plan. This building 
included the main portion of the block 
now occupied by the appellant, tho re- 
mainder not being in existence at the time 
and having been subsequently added, 
The evidence in rebuttal produced by the 
defendant is, in my opinion, wholly 
worthless and I find that the plaintiff* 
successfully established her possession 
within twelve years. It is, therefore, un* 
necessary to go at length into the question 
of whether Art. 142 or Art. 144 appl’o^ 
and I merely add that, in my opinion 
the case is one to which the principle 

laid down in Secretary of State for India 

V. Chelli Kani Rama Rao (1) should have 

been applied. The question of possession 

and dispossession not having been raised 

and not forming the basis of the suit 

Art. 144 governed the ca®e and as the 

defendant failed to establish o,d-verse 

possession for twelve years, the plainti^ 

was entitled to succeed. The appeal is 

accepted with costs throughout in bo 

Courts. , 

R. I). Appeal accepted. 


Tek Chand and Jagan Nath Aggar- 
wal — for Appellants. 

Badri Das and Nawal liishore — for 
Respondent. 


(1) U916] 39 Mad. 617=36 I. C. 902=^431^ 
192 (P. C.). 



1927 • Prem Das v. Gokal 

^ A. I. R. 1927 Lahore 71 (1) 

Addison, J. 

Pirn Piare Lal-Mohdti-Lal — PluintitT 
— Petitioner. 


Chand (Dali]) Singh, J.) Lahore 7l 
A. I R. U27 Lahore 71 (2) 

Da 1. 11* Singh, 

Prem ion- pnrcha'^er — Peti- 

tioner. 


V. 

Haider — Defandant — Kespondent. 

Civil Revision No. 114 of 1926, Deci- 
ded on 5bh October 1926, from the order 
of the 4bh Ch, Sub-J., Gujrat, D/- 15th 
December 1925. 

(rt) Civil P. C., O. 9. R. 4 — AppUcatioti for 
restoration dismissed for default— Second appU- 
cation for restoration of suit is competent. 

Where an application to restore a suit dis* 
missad und^r O. 9, R. 3, is itself dismissed for de- 
fault, a second application to restore the suit is 
competent: 1 Lah. SSJ, Foil. [P 71 C 1] 

(6) Civil P. C., 0. 9, ii. 4 — A ppUcation to res’ 
tore cannot be distnissed summarily. 

An applicati:)n to restore a suit dismissed for 
default cannot be rejected summarily ; 69 P. L. 
R. 1919, Foil. [P 71 c 1] 

Muhanmxd Amin — for Petitioner. 

Addison, J. — The petitioner’s suit 
was dismissed under O. 9, R. 3, Code of 
Civil Procedure, on 15th October 1925, 
On the same day he applied for restora- 
tion. That application was dismissed in 
default on the lUh December 1925. He 
applied on the 11th December 1925 again 
to have it restored. Tha Sub-Judge, 4bh 
Class, has summarily rejected this appli- 
cation, and against this order this revi- 
sion petition has been admitted. 

It has been held in Kirpit Singh v. 
Mula Singh (1) and Abdul Rahman Shah 
v. Shahana (2) that the second applica- 
'tion was competent ; and it has also been 
held in Ram Saran Das v. Natkwa 
(8) that an application to restore an ap- 
peal dismissed for default cannot be re- 
jected summarily, as has been done in 
the present case. 

1, therefore, accept this revision peti- 
tion ex parte and setting aside the order 
of the Sub-Judge, 4th Class, remand the 
proceedings to him to proceed in ac- 
cordance with law. 

There will be no costs here. 

B. J. Revision accepted. 


U) imuj 1 P. L. K. (1919)=50 1. 0. 401=10 
P. W. R. 1919. 

(2) [1920] 1 Lah. 889=59 I. 0. 749. 

(8) U919]80P. -W.R. 1919=52 1. 0.928= 
09 P. L. R. 1919. 


V. 

Gohil Chand and •'‘thcis ~.rudgrnent- 
debtors and Dccroe-holdor-. -llo'^p )udenl3. 

Civil Revision Petition No. 5/5 of 
1925, Decided on 22nd October I'J'JG, 
from an order of the Dist. J., Aiiibala, 
D/- 17th July 1925. 

Civil P. C.y 0. 21, R. 92 — Refusal to con firm 
sale is not appealable bur revision lies if there 
is no application under 0. 21, Rr. 89, 90 or 91 — 
Civil P.C.,S. 115. 

There is uo appeal from the order of the Court 
refusi;ig to coiirtrin the sale but refusal to cou- 
firiu a sale in the absence of an iipplicatiou 
uuder Rr, 89, 90 or 91 is a material irregularity 
and revision will lie. [P 71 C2, P 72 C 1] 

Shamair Chand — for Petitioner. 

Judgment — .Certain property was 
sold in execution of a money-decree on 
the 14th April 1925, On the 29th May 
1925, the.Courb refused to confirm the 
sale because it was not satisfied that 
service on the judgment-debtors had been 
duly effected. I find on the record that 
previo\isly in this very execution appli- 
cation snbstituted service had been 
ordered by the predecessor of the learned 
Subordinate Judge. I find further that 
the decree itself was obtained on the sub- 
stituted service. There is before me to- 
day an affidavit by the process-server 
that one of the respondents has been duly 
served and the other two are concealing 
themselves. Copy of the summonses has 
been affixed on the doors of their houses. 
Mr. Chandu Lai Counsel for the appel- 
lant has also stated before mo that ho 
knows personally that the judgment- 
debtors are evading service. In the cir- 
cumstances 1 see no reason why the case 
should not be proceeded with. The lower 
appellate Court held that there was no 
appeal from the order of the Court refus- 
ing to confirm the sale. I consider that 
this is correct because the Court did not 
purport to act under O. 21, R. 92, and as 
the auction-purchaser was applying for 
confirmation the matter could be held 
to come under S. 47, Civil P. 0., (see also 
N. K. R. R. M. Ghctty Firm v. Suhraya 
Mudaliar (l) on this point. The first 
revision anplication; therefore, fails and 

(l) A. I. R, 1925 Ring. 271^ Rang, 131. 
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;is dismissed but iV. K. K. -K- 3/- C'lettn 
Firm y. St^brf^}|^l M iidaliar (1) lays da\yn 
that such a proceeding on the part oE tiie 
executing Go’U’fc is a material irregu- 
jlarity because O. 21, R. 92 lays down ex* 
ipressly that the Court shall contirm the 
sale in the absence oE any application 
under Rr. 89, 90 or 91. This being so, 
1 accept the second revision application, 
set aside the order of the learned Subor- 
dinate Judge and condrin the sale and 
direct him to proceed with the matter 
in accordance with the law. 

G. Ti. .1. Revision allowed. 


A. 1. R. 1927 Lahore 72 

Shadi Lal.C. J., and Agha Haidar, J. 

Shankar Das and dnothei Defen- 

dants — Appellants. 

V. 

Firnt Dtttoo Ram Idan Plaintiff 
Respondent. 

First Appeal Ko 2232 of 1922; Decided 
on 30th November 1926. from the decree 
of the Sr. Sub-J., Ferozepore, D * 13th 

■July 1922. 

Negotiable Instruments Act (2G of ISSl), S. 7G 
(d) — Hundi draton on himself by drawer— 
Presentation on exact date jor 'payment ts not 
Tuecessary. 

Under the provisions of S. 7G, 01. (d) the pro- 
^ujutation on the exact date of the maturity of 
the hundi is not necessary when the drawer and 
the drawee are one and the same person, ns in 
such a case no question of damage arises on 
account of the non presentation on the due 
date : A. I. B. 1922 All, 279 Foil. [P 73 C 1. 2] 

Nand Lai and Aniolah Ram Kapui — 
for Appellants. 

Fakir Chand and JcKjan Nath Bhan- 
dari — for Respondent. 

Agha Haidar, J. — This appeal arises 
out of a suit brought by the plaintiff- 
tirm against Shankar Das, Defendant 
No. 1, and Fateh Chand, Defendant No. 2, 
father and son, respectively, for a sum of 
Rs. 5.150 due on a hundi which the 
defendant had drawn upon themselves in 
favour of the plaiutiff-firm, the period 
ef payment being 301 days. The date 
of the hundi is Sawan Siidi 1, Sambat 
1977, corresponding to the 16th of July 
1920. The period of payment expired 
on the 8th of June 1921, and two or 
four days after, according to the plaintiff’, 
the hundi was presented for payment to 


tho defendants through Chautb Mai 
Gopi Kisban, hut they did not pay the 
amount under it. The plaintiff served 
a notice upon the defendants, but to no 
purpose. The plaintiff firm claimed 
Rs. 5,000, as the principal amount, plus 
Rs. 150 interest at tho rate of Re. 1 per 
cent, per mensem. 

The defendants contested the suit. 
They admittei that the hnndi was drawn 
hy Shankar Das, Defendant No. 1, bub 

they pleaded that no valid consideration 

passed under it. They alleged that 
Fateh Chand, Defendant No. 2, alone 
with the firm of Shankar Ram'Paija 
Bam, entered into badni transactions 
with the firm known and styled as 
Aidan-Lachhmi Narain and that the 
Xjlaintiff-firm was in fact a mere alias for 
the firm Aidan Lachhmi Narain and the 
hundi was in fact obtained by the plain- 
tiff-firm in their own name in order to 
conceal the badni transactions between 
the defendants and the firm of Aidan- 
Lachhmi Narain. In effect they pleaded 
that the badni transactions being void 
and unenforceable at law tho plaintiff' 
firm could not bring an action ujion tho 
hundi. A plea was also taken that as 
the hundi was not paid exactly on the 
expiry of the period fixed the plaintiff * 
firm could not sue on it, seeing that its 
presentation took place two or four days 
after the date of maturity. The claim of 
the rlaintiff-firm as regards interest is 
also denied. The trial Court decreed the 
plaintiff’s suit for the principal sum, but 
allowed interest only at the rate of 
Re. 0*8*0 per cent per mensem. 

The defendants have come up in 
appeal to this Court and have repeated 
the contentions raised by them in the 
Court below. Tlie main point argued 
by their learned counsel was that no 
actual cash consideration passed under 
the hundi, but that it was merely in lien 
of certain wagering contracts called 
badni transactions. But wo have goj 
definite evidence on the point that actua 
money was paid by the plaintiff-firm m 

lieu of the hundi. A sum of Rs. ^ 
was originally advanced in cash 

two hundis by the* plaintiff'firm to the 

defendants. The defendants made cor 
tain payments towards that amount an ^ 
the present hundi for Rs. 5,000 was sub 
sequenbly drawn by the defendants 
favour of the plaintiff'firm. The ev 
dencQ of Ramji Lai or Ramji DaSi ^ 
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Avas examined on commission on l)ehalf 
of fche defendants themselves, puts the 
matter beyond doubt and clearly jiroves 
that the payments under all those hundis 
-svere made in cash. 

It may be that the plaintilY-firm 
iidvanced the amount due under the 
bundi to the defendants who themselves 
paid it to the firm of Aidan*Lachmi 
!Narain in satisfaction of debts incurred 
by the defendants in badnl transactions, 
but it is clear that in a case like this the 
•defendants cannot turn round and deny 
their liability by pleading that the plain- 
tiff cannot recover because the money 
was utilized for the satisfaction of cer- 
tain debts duo to third parties in con- 
nexion with wagering contracts. The 
Tespondent has printed a supplementary 
record which contains extracts from 
nakal bahi, rokar and khata bahis, and 
the enti’ies therein completely support 
the plaintiff’s case on this point. In 
fact Bamji Das, in his evidence, has 
merely amplified the entries contained 
an the supplementary record so that 
there is no manner of doubt that the 
•defendants, while executing this hnndi 
in favour of the plaintiff-firm were doing 
€0 in lieu of cash consideration and 
not merely in satisfaction of the debts 
incurred in forward contracts, as they 
are called, and under which no cash 
•consideration passes. 

A point was also raised that the plain- 
tiff-firm is only an alias of the firm of 
Aidan-Laohhmi Narain. Beyond the 
■fact that a certain person, namely, Sheo- 
pat Bai, was interested in both the firms 
we have no reason to suppose that the 
two firms were one and the same. They 
must be treated as separate firms in the 
absence of any reliable or definite evi- 
dence to the contrary. 

It was further argued in appeal that, 
as the hundi was not presented on the 
due date, the plaintiff-firm could not 
bring the suit, and reliance was placed 
■upon S. 64 of tho Negotiable Instru- 
.^ents Act (26 of 1881). This point, 
however, is covered by the authority of 
case reported as PachJeauri Lai v. 
-uttZ Ohand (1). This case is very similar 
bo the one now before us, and it was 
held there that under the provisions of 
3. 76, 01. (d), of the Negotiable Instru- 
ro.ents Act the presentation on the exact 

of the hundi was 

(1) A. I. R. 1922 All. 279=44 All. 554. 


not noco'i^ary wliou tlio drawer and thej 
drawee aro one and tho same jior^on. In 
such a case no (|uostion of damage arises 
on account of the non-presentation on 
the due date. Tlioy knew wlien tho 
hundi was oxociUed, and aUo the duo 
date of payment thereunder, atid on the 
expiry of the period I hoy knew that it; 
had not bean paid. 

As to tho plea of interest, thore is no 
reason why the plaintiff should have 
been deprived of the use of tho money 
legally duo to him. He is entitled to bo 
compensated for the loss which may be 
deemed to have been caused to him by 
the defendants withholding the money 
due under the hnndi. The trial Court has 
allowed Be. 0-8-0 per cent, jier mensem 
as interest, and we aro not prepared to 
disturb this finding. 

Tho result is that wo confirm tlie 
decree of the Court below and dismiss 
the appeal with costs. 

R. D. Appeal dismissed. 


A. I. R. 1927 Lahore 73 

Addison, ,T. 

Pohla Plaintiff — Petitioner. 

v. 

Jamal Din — Defendant — Bespondent. 

Civil Revision Petition No. 293 of 
1926, Decided on 2nd October 1926, from 
a decree of the Br. SulrJ., Amritsar, 
D/- 14th December 1925. 

Civil P. C., S. 115 — Setting up new case by 
appellate Court — Revision lies. 

Appellate Gourt setting up a now caso for tUo 
defendant is acting with material irregularity 
and a revision lies from its decision. [P 74 C 1] 

Muhammad Moniet — for Petitioner. 

Kidar Nath Chopra — for Bespondent. 

Judgment. — The plaintiff sued for 
the rccovei’y of Rs. 260 on a promissory 
note. The defendant denied the claim 
and stated that if the thumb mark was 
really his it must have been obtained by 
the plaintiff fraudulently in collusion 
with tho scribe at the time when the 
mortgage-deed which was entered into the 
next day, was being written. He also 
added that the plaintiff owed him 
Rs. 1,000 on three mortgage-deeds, one of 
which was executed the next day, and 
that, therefore, there was no necessity 
for him to borrow money from the plain- 
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tiff. The trial Court foiind that the case 
set up by the defendant as regards fraud 
in obtaining his signature had not been 
raade out, as the scribe who wrote the 
promissory-note was not the same as the 
scnhe who wrote the mortgage-deed the 
following day. The defendant proauced 
two witnesses who sta^^ed that the defen 
dant put his thumb matk not to a 
written paper hut to a blank one on 
which a lease was to be written later, 
whereas the defendants own case '^as 
not that it was a blank paper. Execu- 
tion wa^, thovefo'e, held to be duly 
proved and the trial Court further found 
that the defendant had not established 
that the promissory note was without 
consideration. On appeal the Senior 
Subordinate Judge held that ^he 
sory note was executed but that it was 
done fictitiously in order to include a 
fictitious item in the mortgage deed which 
was executed the nest day_. Against this 
decision this revision petition has been 

clear that the lower appellate 
Pmirt set up a new case for the defend- 
Lt it -as eot hia case that he execu- 
ted the promissory note fictitiously in 

order to include a fictitious ^ 

mortgage-deed which was executed the 
next day. This it should not have done. 
The mortgage-deed of the next day men- 
tions that a sum of Es. £00 or so had 
been previously advanced. The only 
conclusion that can be drawn is that this 
promissory note formed part of what was 
stated to have been previously advanced. 
It was for the defendant to establish that 
it was without consideration and he 
failed to do so. The lower appellate 
Court aettd with material irregularity, 
and accept the petition and restore the 
decree of the trial Court w'ith costs 
throught. 

R. I). Petition accepted. 
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V. 

Eviperoi — Respondent. 

Criminal Appeal Ko. 891 of 1926, 
Decided on erd Fovember 1926, from an 
order of the S. J., Karnal. D/- Ird Ai gust 

192.6. 

Criminal trial-Eriilnice-Motive alone is 
not sufficient to haie convicUon. 

The motive in itself is quite inadequate to 
sustain a conviction unless there are other 
grcuuds upon which it could rightly ^ 

Shaviair CftaneZ— for Appellant. 

E. C. Soni for Govt. Advocate— lot 

Respondent. 

Fforde. J.— The appellant Arjan was 
tried with seven other persons for the 
murder of one Parbbn. The other seven 
persons have been acquitted ard the 
appellant has been convicted and sen- 
tenced to transportation for life. 

It is alleged that Arjan made a karewa 
marriage with a certain Mt. Jiwani who 
is the step-mother of the murdered youth, 
and the motive for the murder is said to 
be the desire of Arjan to get rid of the 
boy in order that Alt. Jiwani should get 
possession of the whole of the land 
thereby giving the appellant an oppor 
tunity to benefit. 

On the morning of the 27th May 1924, 
the body of the deceased was found partly 
burnt and with a hole in the neck in 
which were pieces of metal. On the day 
that the corpse was discovered the appel" 
lant made a statement at the Polio© 
Station, the material part of which is 
these words : 

I, Arjan, with lud R.ij Jjambardar wont to the 
spot and found bim, Parbbu, dead* 1 up to no 
have no suspicion about tbe death, nor am 
able to know how the death has come about. 

It is upon this statement coupled with 

the fact that the appellant was m a 

position to gain by the death^ of 
that the conviction against him has been 
mainly based. The learned Sessions 
Judge interpreted this statement to rea 
as a report that Parbhu had comtpi 
suicide. (The judgment then examineo 
the evidence and finding that it w 
worthless proceeded.) The only t 
which remains is the fact that the app 

lant does stand to gain by the deat 

the murdered boy. But in most ca 
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death somebody stands to gain, and all 
that can be said is that there is some 
motive for Arjan to get rid of the boy. 
The motive in itself is of course quite 
inadequate to sustain a conviction unless 
there are other grounds upon which it 
could rightly be had. 

The other ground relied npon by the 
' trial Judge is the statement at the thana 
to which 1 have already referred. As I 
have said the learned Sessions Judge 
regards it as a highly incriminating 
document owing to the fact that he reads 
that statement as being a report by Arjan 
that the deceased had committed suicide, 
whereas it was perfectly obvious that he 
could not have killed himself in the 
manner in which he was obviouslv killed 
and subsequently burnt his own body. 
Ail that the appellant’s statement, in my 
opinion, amounts to is this : that he had 
found the deceased’s body, and that he 
had no suspicion as to how his death was 
brought about or as to who had caused it. 
It is of course n fact that he did not give 
a description of the condition of the body, 
which circumstance may rightly be com* 
mented upon. But in view of the fact 
that a lamhardar had accompanied him 
to the spot when he discovered it, and in 
view of the fact that the Police them- 
selves would naturally go to the scene 
and see the condition the body was in, it 
was really unnecessary for the appellant 
to give a detailed description of the body 
and the omission to describe its condition 
was in no way important. The approver’s 
evidence has been rejected for very 
sufficient reasons, which are set out in 
the learned Sessions Judge’s judgment. 

There remains no other evidence to 
base a charge of murder upon. I may 
point out that the assessors were unani* 
*bou 8 in coming to the conclusion that 
the case had not been proved against any 
of the persons on trial. For the reasons 
given I am of opinion that the case has 
not been established with that reasonable 
certainty which the law requires, and 
I would accordingly accept the appeal, 
sot aside the conviction and sentence and 
oireot that the appellant be discharged 
from custody. 

Addison, J.— I concur. 

Appeal accepted. 
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CcT-PSTREAM, J. 

Itain Lah'iiiiiid and others — PlainI iffs 
— Appellants. 

V. 

Kartar Si)i(jh and others— \)o(cn&AUl^ 
— Eespondents. 

Second Appeal Ko. K)!) of H lO, Dcci- 
dod on iOlh ^oveuiher (lom tin? 

decree of the Dist. J., Attock, l)h I5tli 
Dec( mber 1925. 

h'orlijoi c — yi—I'idlJi of Hiilara- 
ridar u.or7<.rtj,('r nilhout hein— Mcr/(,a(ie ts not 
cxtivgiu!'hed—}-'(^utfij of Tcdftnplicn tti/* in 
proprielor. 

A njiJtgiipe by a irubnrariclar is not extin- 
guished < ti tie death of the inoitj;.')por without 
h»ir5. The jiopiittcr. hy viitue of reversion, 
beecmes the cwiicr of the land in wh( in the 
equity of redemption vests. [P. '37,0.2] 

Na7id Lai — for Appellants. 

Shamair Chavd — for Respondents. 

Coldstream, J. — The suit out of 
which this appeal arises was instituted 
by two proprietors of two areas of land 
in village Shahbaziuir of Pindigheh 
tebsil measuring 16^ tannals and 3 
marlas respectively for the redemption 
of these areas from mortgage. The 
plaintiffs alleged that one Gaman who 
held the lands as mi karraridar had mort- 
gaged his mukarravidari rights to the 
predecessors • in - interest of the first 
twenty-seven defendants for Rs. 108, and 
that on Gaman ’s dtalh the rights had 
passed to his widow and, after her death, 
there being no nearer heir to succeed to- 
them, bad been recorded in the land 
revenue records as having reverted to 
the plaintiffs, the proprietors of the 
laid. The similar plot had, so it was 
stated by the plaintiffs, been recorded 
at the Sef.tlement of 1880 as in pos- 
session of the defendants' predecespors as 
mukarraridars instead of as mortgagees 
as they really wAi*e. The proprietors 
other than the plaintiffs were joined 
as pro forma defendants (1:8 — 51). The 
suit was contested (in argument at 
any rate) on the grounds, (1) that 
the mortgage having been extin- 
guished by the death of the mort- 
gagor (their being no reversioners 
entitled to succeed under S. 59 of the 
Punjab Tenancy Act) the contesting 
defendants had been holding possession 
for more than twelve years adversely to 
the plaintiffs whose suit, therefore, was 
barred under Art. 144 of the Indian 
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Limitation Act and (2) that the smallei 
-ai'ca was not uncleu mortgage along with 
sonio larger area. 

The tirst Cor.rb 'framed only three 

issues: , 

(1) Is the plaiutifis’ suit withm time . 

(•2) Can a prayer for possession of the ihata 
chah (the smaller areo) be included in this suit . 

(H) What sum should' the plaintiti pay ou re- 

domptiou ? 1 t j 1 

The learned Suh'Judgo held ^that the 

suit was governed by Art. 14S of the 

Limitation Act and was within time, 

and that the mortgage inclnded tho 

smaller area, tho entry of IBBO being 

an error and unauthori/ed. Ho granted 

a lueliminavy decree accordingly. An 

anneal hv the majority of tho contesting 

defendants was dismissed by the learned 

District Judge, and against this dismissa 

the defendants have preferred this second 

appeal. The memorandum of appeal 

nuts forward no less than nineteen 

grounds, but beyond ^'eading them 

through at length Dr. Nand Lai has not 

:aadressea any argument the Comt in 

support of others than the followiD^, 

namely (U t^'^t the suit was barred by 

limitation, (2J; that an issue ought to have 

been struck and decided on the questions 

whether there existed any hen b entitled 

-to succeed to Gaman s rights and 

whether in their presence the plaintifls 

had a locus standi for the suit ; and 

<3) that the plaintiffs were wrongly 

held to bo mukarraridars in succession 

to Gaman, Di'. Nancl Lai now asks me 

to remand the case for a decision upon 

tho issue whether the plaintitYs had a 

locus standi to institute the suit. 

I first dispose of the second of these 
grounds. In their written pleas the 
defendants stated that heirs of Gaman 
were in existence, that his rights did 
not devolve upon the proprietors in 
their presence, and plaintiffs proprietor 
had no right to suci. No distinct issue 
upon this plea'was struck, hut it is 
-clearly apparent that the plea was aban- 
doned at the trial. Tho plaint in its 
final form was presented in March 19:^2, 
and the pleas were tiled on 7th Novem- 
ber of that year. On the 21st November 
1922, certain jiersons applied to he made 
parties alleging that they and several 
others, not named, were heirs of 
Gaman. The Sub-Judge made a re- 
gular enquiry and finding that they 
were not heirs rejected the applica- 
tion. The issues were struck on the 


1st March 1923, there being none 
upon the questions whether there were 
reversioners entitled to sue or whether 
the plaintiffs had a right to sue. The 
defendants from the beginning to the end 
of the proceedings have not named any 
of the alleged heirs and Dr. Nand Lai 
admits that he is unable to name any 
persons other than the plaintiffs entitled , 

to redeem the mortgage. 

Tho mortgage by Gaman has never 
been denied. No witness was asked by 
defendants to name any heir, nor has any 
witness stated that there was an heir 
in existence. The trial lasted for nearly 
eight months after the issues were struct 
and it was open to the defendants to ask 
for an issue. It is obvious that the pom 
was present before the parties, for a long 
period was spent in the inquiry into the 
application of 21st November 1922, and 
the plaintiffs proved the mutation of land 
succeeding to Gaman's rights.^ In their 
written pleas defendants admitted that 
plaintiffs were recorded as raukarari- 
dars, hut stated that they had no know- 
ledge whether they really were. It 
would not in these circumstances have 
been just in my opinion to remand the 
case and I think that the learned District 
Judge was right in refusing to do so. 

The point as to limitation does not 
appear to have been argued before the 
lower appellate Court except in so far 
as it was -contended that the plain" 
tiffs could not sue as mortgagors. A suit 
for redemptiou of the mortgage was 
within time. The land was first mort- 
gaged, no doubt, in 1860, hut there was 
a dispute over the mortgage in 1863. 
The dispute was settled by a compromise 
in Court by which not only was the 
mortgage continued, but apparently o” 
conditions entirely different from those 
of tho original hypothecation. The fi^t 
Court was, I think, right in regarding the 
compromise as superseding the origma 
hypothecation. But even if the suit bo 
regarded as based upon the contract o 
1860, it is clear from the records that 
in 1863 the mortgagees not only admit 
ted the mortgage but undertook to allo^ 
proportionate redemption on part pay 
ment of the debt. There is amp^o 

authority that such an admission exten - 

time under the provisions of S. 13 
the Limitation Act. 

It remains to he decided 
s any force in Dr. Nand LaVs contention 
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that; tho plainfcitfs could nob redeem be- 
cause the morfcga:5e was extinguished on 
the death of Gamin without rover sioners 
other than the proprietors, and, con- 
sequently, the suit could only he one I’or 
possession against trespassers which suit 
was barred by limitation. 

The nature of a mukararidavi right has 
never been completely and clearly de- 
lined. That a mukararidar is not an 
owner but a tenant was decided after 
reference to previous decisions to this 
Court by the judgment reported in 
Kanshi Earn v. Shah Na>oaz (1). But 
though there is little doubt that a 
mukararidar could, if he wished, prove 
that ha had a right of occupancy under 
S. 8 of the Punjab Tenancy Act, his 
tenancy is not, until he has done so, 
governed by the provisions of the Act 
relating to occupancy tenants : Nawab 
Khan V. Seva Dass (2). Thus it has been 
held that the tenancy is alienable (see 
i?. 1879) and succession to it is 
not restricted to a collateral tracing his 
d05c9nt from the common ancestor of the 
last tenant and himself: Maya Das v. 
Aulia Khan{B). A m ikaravidar has been 
described as a tenant with a right of 
occupancy of a peculiarly exalted kind, 
the question of succession being gov- 
erned by custom : Maya Das v, Aiilia 
Khan (3). The ruling last cited was 
on the question whether succession was 
umibed to d3sc0ndants of a common 
ancestor of the last tenant and the col- 
lateral claiming succession. 

Kow Dr. Nand Lai has cited no autho- 
rity for his contention that on the death 
of a mukararidar his mortgagees become 
Owners of the land and the proprietor’s 
^’ight to redeem is forfeited. When the 
^peal first came before the learned 
Bistriot Judge he dismissed it on the 
ground that the appellants had refused 
Jp join as respondents the representa- 
tives of a deceased pro forma defendant. 
An appeal against this dismissal was 
preferred to this Court and Jai Lai, J., 
jri remanding the appeal for decision on 

remarked that the plaintiffs 
in this ease cannot be called the heirs 
of the land by virtue of reversion, 
iney are, therefore, the owners of the 
il eoeased m ukararidar. They became 

/il 192S Lah. 296, 

[1908] 42P.R. 1908=87 P.W.R, 1908=187 
P. L. R. 1903. 

(8) [1890] 10 P. R. 1890 Rav. 


owners of (ho land in whom the 
equity of ivdeinption vests. It was 
laid down hy iho Chief Court in 
79 P, h. l.SiS ihiit oti the deafcli of 
an occupancy tcmaiit without heirs bliu 
interest of a moil^iauoo fiotn tho tenant 
ceased with the intoreut of the mort- 
gagor. But that ruling was hasud on tho 
fact that an occupancy tenancy dot's ?iot 
devolve upon a proprietor undor S. of 
tho Tenancy Act, hut under the exprus^ 
proviso thereto is extinguished. As 
already remarked, that S. 59 is not 
applicable to mukararidavi tenancy and 
the appllicants have not attempted to 
prove under S. 8 that they have occu- 
pancy rights. Now the facts that, since 
1884, the right of redemption has been 
recorded as vested in the i)laintitT.s and 
that the contesting defendants* or thoir 
predecessors have never sought to liave 
tho entry in the records altered supports 
an inference that by custom a mortgage! 
by a mukarraridar is not extinguished 
on tho death of tho mortgagor without 
heirs. If however the rights were ex- 
tinguished it appears to ma that the 
mortgagees became either tenants at will 
or trespassers. It has never been con- 
tended that they were tenants and that 
the suit is triable only l)y a revenue 
Court. If they were mere trespassers, 
the landlords are prima facie entitled to 
a decree for possession free of encum- 
brance, unless ‘their suit is barred hy 
limitation. According to the revenue 
records from 1884 onwards the contes- 
ting defendant’s possession of the larger 
area has been that of mortgagees, and in 
1920 they admitted that they were- 
mortgagees (mutation 555 of 1920) : Dr. 
Nand Lai has not moreover attempted 
in bis argument to support a plea of 
adverse possession. My conclusion is 
that the suit was nob banned by limita- 
tion. Dr. Nand Lai has not advanced 
any clear reason for holding that the 
mutation order of 1884 was incorrect. 

This disposes of all 'the arguments 
addressed to me in this appeal which is 
dismissed with costs. 

R. D. Appeal dismissed. 
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Jai Lal, J . 

Bahic 

V. 

Natku Ram— Defendant— Respondont- 

Civil Revision Petition No. 384 of 
1926, Deeided on 29Gh Oetohor 1926. from 
a decree of the Small Ci'iso Court J., 
Dasuha, D/- 2Uh March 1926. 

OitM Act, S<. 8 and 10 — Parhj^ agreeing to 
abide iy ojni of certain pcnon— Consent sub- 
scQucnthj with lrawn-Court should either ad- 
m'n^s'cr the oa'h and decide on that or proceed 
according to law with appropriate inference 
from partifs refusal. 

Whore a pirty to a suit agrees to abide by the 
naih nf o.krticular perso i but subsequently 

dedi °es to^.bido by it," tb3 Court 
proceed to administer the o.ith and decide the 
Lse in accordance therewith, or should accept 
the plaintifi's alleged refusii to ^ 

oath and drawing such mference ^ha 

refusal as is P3r.nis4ve proceed with the trial 

of the case in accordance with Uw.^^ ^ 

.S'mr/tair Ghand-iov Petitioner 

Anant Ram Khosla for A . G. Pandit 
for Respondent. 

J jdgment.-The petitioner insti^tuted 
a suit for the recovery of Rs. 43-lo-d 
against the defendant, who denied the 
cfaim. The plaintiff thereupon agreed to 
abide by the oath of one Bibu Ram. 
Apparently this was agreed to by the 
aefendant and the Court appointed a 
local Commissioner to administer the 
oath to Baba Rim. The Commissioner, 
however, made a report to the Court that 
before him the plaintiff had declined to 
abide by the oath and consequently that 
he did not administer the oath. There- 
upon the Court dismissed the plaintiff’s 

suit. 

It is contended on behalf of the peti- 
tioner that the Court below was not 
justified in dismissing the suit. Either 
it should have proceeded to administer 
the oath and to decide the case in ac- 
cordance therewith, or should have 
accepted the plaintiS’s alleged refusal to 
abide by the oath drawing such inference 
from the refusal as is permissive and then 
proceeded with the trial of the case in 
accordance with law. 

The counsel for the respondent is un- 
able to show any good reasons against 
the validity of these assertions. In fact 
he practically concedes that there is force 

in them. 
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I may note that the plaintiff denies 
that he refused to abide by the oath and 
states that he is still prepared to abide 

bv it. , 

‘ I accept this petition, sot aside the 

decree of the Judge of the Small Cause 

Court and remand the case to him with 

direction to proceed with the suit m 

accordance with law with due regard to 

the ab eve observations. The costs will 

abide the result. 

Q jj Petition accepted. 
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Pfobde, j. 

Gfianan Accused — Appellant. 

V. 

Kinff-Rfnperor — Opposite Party. 

Criminal Appeal No. 527 of 1926, De- 
cided on I2th November 1926, from the 
order of the Addl. S. J., Lahore, D/* Ist 
April 1926. 

Evidence Act. Ss. 30 and 133— If h unsafe to 
base convection on the uncorroborated statement 
of appro>'er— Production of dang from a field or 
stain< of hwtttin blood on accused is not corrobora- 
tion — Evidence Act S. Ill, ill [b). 

It is not sifo to b,\se a conviction upon the 
evide ica of such an approver who obviously »» 
deeplv i itjrested in putting royponsibility for the 
ofie ice uoon sboul lets othdr thin his own, un- 
less thjre is some iudopendeut evidence to Wf* 
roborate bis story iu inaterinl particulars. The 
mere f.ict that the approver produced a spear and 
a dang from a fi;ld and he stated that the spea' 
was usid by the accused is not corroboration ot 
tbe approver’s story ; so also the fact that the 
accusid was stained with human blood, does no 
corroborate the approver’s story. fP 79 

Nand Lai — for Appellant. 

Des Raj Sawhney — fer the Crown. 

Judgment. — The appellant and one 
Ajaib Singh have been tried under b. 
o02, I. P. C., of having caused the 
death of Sunder and Indar Singh, a 3 
learned Sessions Judge has held that, so 
far as the death of Sundar is conoernea. 
the appellant and Ajaib Singh 
aotin<» in the exercise of the right of sen 
defence, and that they did not exceaa 

that right, and. accordingly, “Ot 

hold guilty of any offence. The lear 
Sosdons Judge, however, held that oa 
nan Singh was legally liable 
death of Indar Singh. I /°“ct 

what difficult to ®rned 

meaning of some portions ot the la 

Session Judge’s judgment. Ho 
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instance in referring to Ind.ir Singh's 
death : 

My fiadi-ig. bUsraforp, is that aUh)u;h Chuau 
Singb hkl th) right of privity difonj*,' exto i li ig 
to the voluatirv omsi ig of daibh. tliu right; wis 
exos<d6i, but that it oaanob 63 alfirni j- 1 th it tho 
excess w IS i iteatioaal. His off 3 100, tli irefore. 
80 far as the devth..of lud ir Singh w is co icer ied 
fell withii thj purview of S. 301, Pirt 1. th.it is 
<3ulpabl6 homioide not amounting to murder. 

Id an earlier portion of his judgment 
he says : 

As Indar Singh w.is trying to snatih the dan" 
from Mangta, aud be hid already wieldoi hU 
saagha twice, an apprehension of grievous hurt 
was, of course, reasonable, but it is clear thit 
Cha^an Singh xi ciushig the i ijurios ii <ju3s* 
tion excaj^ol the right of privitj defe ice. There 
Were now threJagiinst oneaid loannot p^ssiblv 
avoid the ooiclusion thit tbe accused cmld 
defeid himself, also his conpiuiois without 
having recourse to the amonut of violecce which 
he employed. 
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u=5ed a spcir wUioh ca'Hcd tha doith of 
Indar Smdi. In my opinion it will not 
bo safe to baso a cviviction iipm the ovi- 
de-ice of snob a pM-sm as Mangta. who 
obviously is deeply i itn-'stol in jintbim* 
rosponsibility f ,r this otTonco npin 
shonldors other than his own. unless, 
there is soma indopendenl ovideiico to| 

corroborate his story in mitorial iiarti-- 
culars. 

In tliQso circumstances lam driveii to 
accept this appeal, set adda the convic- 
tion and sentence, and direct that the 
appellant ha realeased from custody. 

It follows that tlio revision application 
niust also be disrasssed. 

A p pe i! accepted. 


Then he goes on : 

I am. however, nob prepared to hold that the 
act was maliciously excessive or vindictively ua* 
neojss.iry. It may have been brought about ou 
account of the natural wa it of julgmc it, which 
a person cianot be expoctad to possess at a 
mo dent of greit excite n Mt, or m ly h ive b jen 
brought about bec-iuso of the exaggerated seise 
of dinger or of the right out of all proportions 
to the real require noit of the case. 

It is hard th undarstanl from these 
observatiDns what the learned Ses-ions 
Judge intended to cotiv’oy as to the legal 
position of the appellant or exacUy what 
his intention was when inflicting tho 
injury which is alleged to have caused 
the death of Indar S ngh. 

The case for the Grown rasti entirely 
Upon the uniorroborate 1 evidence of 
Mangta, the approver, who admittedly 
took part in the affray. The learned 
Sessions Judge seams to have been of 
opinion that baciuie the approver 
produced a spear and a dang from a field, 
ftnd because he stated in his evidence 
that the spear was used by Ghanan 
“ingh the pr iduotion of the spear is cor- 
iroboration of the approver’s story. This 
ji9 obviously unsound reasoning— he 
ftlso took into consideration the facts, 
ftnd I presume that he had used it to 
corroborate the approver’s story, that 
Ghanan Singh as also Ajaib Singh, were 
stained with human blood. This, how- 

fl^^nob corroborate the approver’s 
s cry that Ghanan Singh was responsi* 
Die for the death of Indar Singh. It only 
^eans that he undoubtedly book part in 

loan find no oorribiration 

roiighotib the whole of the evidenco of 
®ne approyer’s story that Ghanan Singh 
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Agha Haid.vu, J. 

Yarn Accused — Appellan t. 

V. 

Etnpero } — Opposite Party. 

Criminal Appeal No. «70 of 1926, De- 
cided on 8th November 1926, from an 
order of the S. J., Shahpur, D/- 246h 
June 1926. 

Crim'nal trial Evidence — Document not evi- 
dence does 7 int become so by formal proof— Docu- 
ment prepared by police during investigation h 
not evidence. 

Decu neats prepuul by police during the 
course of invistigatioii are not evidence and they 
do not bo3o-n3 so after they have l)*e’i form illy 
proved bv witiesses. A docu nout which is not 
ovideice do3s nob biooiii so by being form, illy 
proved and exhibited in the case. 

fP. 79;-0. 2, P. 80. C. IJ 

Judgment. — Yaru has been convic- 
ted and sent ^nced to a term of five years' 
rigorous imprisonment including three 
month’s solitary confinement and action 
has also been taken by the learned Ses- 
sions Judge under S. 565, Criminal P. C. 
Ho has appealed from jail. The charge 
against him was under S. 379 read with 
S. 75. Indian Penal Code. He had three 
previous convictions against him, the last 
conviction being dated the 28th August 
1919, under S. 379/75 for three years' 
rigorous imprisonm onb. 

I noticed on going through the record 
that certain documents whicli the police 
— in this case a Head Constable — had 
prepared during tho course of investiga- 
tion have been treated as evidence in 
that the witnesses who have come for- 
ward on behalf of the prosoution have 
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ibeen formally called upon to prove them 

ibv tho ilentitication of the sunatuie, 
which they atV.Ked upon them This 
course was entirely erroneous and illegal 
and tho learned Sessions Judge was mis- 
taken in considering that those docu 
ments were evidence and could l:e looked 
into after they had been formally proved 
by witnesses. A document which is not 
evidence does not become so by being form- 
!ally proved and eKhibited in the case. 
'One of theso dociiraents, Exhibit P. B, is 
'specially referred to in tho order of the 
Sessions Judge. The procedure was. to say 
the least of it, extremely irregular and it 
is to be hoped that it would not be re- 

* ^However, I have gone through the re- 
cord carefully and, m my opinion, after 
eUminating these documents from consi- 
deration the guilt of the accused is proved 
by the prosecution witnesses and all the 
links in the chain of evidence against him 
are complete. Accused is an old man. 

and according to the record, not m 

robiist health; but having regard to his 

previous history it cannot .he ^a ^ that 

the sentence passed upon him is unduly 

severe. The appeal is dismissed, 
severe j.{pneal dismissed. 
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transfer of the case to another district 
has been established. The defendant is 
no doubt, an Honorary Magistrate of the 
First Glass, and appears to be a man of 
influence at Delhi ; but there is no 
reason why the Senior Snbordinato 
Judge, who is an experienced judicial 
officer, should not be able to try the 
casein an impartial manner. 

I dismiss the application for transfer.. 

The trial Judge -hould take special cave 
to ensure that all proceedings taken by 
him are strictly in accordance with law,, 
and he should do nothing which may 
create a reasonable apprehension in the 
mind of either of the parties that he wiH 
not have a fair and impartial trial in ms- 

Court. , 

(j. K. j. Petition dismissed. 
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Shadi Lal. C. J. 

Shiha Mod and anothei Plaintiffs' 


Petitioners. 


V. 


Defendant — Eospon- 


Unj) Narain- 
dent. 

Misc. Petition No. 459 of 1926, Deci- 
ded on 26th October 1926, for transfer of 
the case from the Court of the Sr. Sub'J., 
Delhi. 

Civil P. C.. S. 2i— Defendant having in- 
Jluence in the town is no ground. 

The mere ground that the defendant is a man 
of influence in the town is not sufficient to 

transfer the case to some other place. ^ 

[P. 80. C. 2] 

Tek Chand and Pyare Lai — tor Peti- 
tioners. 

Sardha Earn and Kishan Dyal — for 
Eespondent. 

Order. — I have listened to tho argu- 
ments advanced by the learned counsel 
on both sides, and have reached the con- 
clusion that no adequate ground for the 
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Shadi Lal, C. J. 

Rahm Ghani — Accused— Petitioner. 

v. 

Fazal Efa/u— Complainant — Respon- 
dent. 

Criminal Revision Petition No. 1091 
of 1926, Decided on 29tb October 1926, 
from the order of the Dist. Mag., Gujrat, 
D/- 26th June 1926. 

Criminal P.C., S. o2S~ Transfer without 
notice to opposite party Is not illegal. 

All order of transfer without giving notice to; 
the opposite party, though not desirable, i® 
illegal. ^ [P.80,0.21 

Zaffrullah Khan — for Petitioner. 

M. L. Puri — for Respondent. I 

Judgment. — While I consider that! 
the order of transfer should not hav®^ 
been made without giving notice to the 
opposite party. I am not prepared te 
hold that such an order is illegal, 
have heard the arguments advanced on 
both sides and do not see any 
ground for quashing the order passed > 
the District Magistrate. I, howeveVi 
direct the Magistrate to try the case, no 
in a summary way, bub in accordan 

with the ordinary procedure. 0 
Q J, Petition dismissed. 
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Jai LaLi J., 

Maula Bakhsh and another — Defen- 
dants — Appellants. 

V. 

Imam Din and others — Plainfcififs — 
Respondents. 

Second Appeal No, 364 of 1925, Deci- 
ded on 3rd November 1926, from the 
decree of the Sr. Sub-J., Qurdaspur, D/- 
30th October 1925. 

Mortgage— Mortgagor effecting mortgage and 
dying— Second mortgage by his major son acting 
for minors— Third mortgage by widow acting for 
minor sons— Suit for redemption by second 
mortgagee— Sons supporting his claim— Plea by 
first mortgagee of incapacity of major son e ffect- 
Ing the second mortgage was disallowed. 

A mortgagor effected a mortgage aad died* 
Hie major soq, acting for hirasalf and his minor 
so 13, effeobed a saoood. mortgage and than a third 
mortgage was effected by the widow of the 
mortgagor acting for the mitior sons ; second 
mortgagee brought a suit for redemption of the 
first mortgage, in which objection was taken by 
the first mortgage3 that the sscond mortgage was 
invalid on thi ground as the major son oould 
not validly effect a mortgage for the minors ; 
the sois supported the plaintiff’s claim. 

Held ; that the first mortgagee cannot ques* 
tion the validity of the seooid mortgage in face 
of the s6as’ acceptince of the second mortgage 
in pleadings. [P. 81, C. 2] 

Dei) Rxj Sivhtiey — -for Appellants. 

M, 0. Puri — loc Re^pendanbs. 

Jai Lai, J . — Sultan Bakshsh mort- 
gaged the property in suit to Defendants 
Nos. 1 to 4 about twenty years ago. He 
died and Defendants Nos. 5 to 8, his sons, 
succeeded to his estate. On the 5th of 
January 1922 Taj Din, Defendant No. 5, 
who was of age acting on his own behalf 
and as guardian of his three minor 
brothers, mortgaged the same property 
in favour of the plaintiffs. Then, on the 
4th of May 1922, the mother of Defen- 
dants Nos. 6 to 8, acting as their 
guardian, mortgaged the same property 
to Defendants Nos. 1 to 4. The amounts 
of the mortgages were Rs, 200, Rs, 500 
and Rs. 400 respectively, and it appears 
that the first mortgage was with posses* 
Sion: On the 28th of May 1923 the 
plaintiffs brought a suit for the redemp- 
tion of the first mortgage in their 
capacity as the second mortgagees. They 
impleaded the prior mortgagees and the 
owner of the property as defendants. 
Djfendants Nos. 6 to 8 supported the 
plaintiffs- claim, but the Defendants 
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Nos. 1 to 4, tlio mortgagees, contested the 
suit on the ground that Defendant No. 5 
Taj Din was not the legal guardian of 
Defendants Nos. (J to 8 and, therefore, the 
mortgage of the minors’ share in favour 
of the plaintiffs was invalid and that 
the plaintiffs were not entitled to redeem 
the first mortgage as Defendants Nos. 1 
to 4 were also subsequent mortgag * 0 S of 
the property in relation to the plaintiffs. 
The plaintiffs thereupon raised the plea 
that the mortgage in favour of Defen- 
dants Nos. 1 to 4 was invalid. The trial 
Court granted a decree to the plaintffs 
for redemption of the mortgage. The 
Senior Sub-Judge, on appeal, dismissed 
the appeal. 

On behalf of Defendants Nos. 1 to 4 it 
is contended before mo that the mortgage 
in favour of the plaintiffs, in so far as 
the shares of the minors are concerned 
being invalid, the plaintiffs could be 
deemed to be the mortgagees only of the 
rights of Taj Din and therefore could 
nob redeem the entire mortgage in favour 
of Defendants Nos. 1 to 4. There is no 
force in this contention because in the 
first instance Defendants Nos. 6 to 8 
having accepted the mortgage in their 
pleadings it was net open to Defendants 
No 3 . 1 to 4 to raise the question of the 
validity of that mortgage on the ground 
of the alleged incapacity of Taj Din to 
act as the guardian of the minors.- In 
view of the above opinion it is not neces- 
sary for me to consider the plea raised 
on behalf of the plaintiffs that the 
validity of the mortgage could not be 
attacked in the present suit by Defen- 
dants Nos. 1 to 4, and that a separate 
suit to rescind the mortgage should have 
been instituted by them, though it ap- 
pears to me that this plea is opposed to 
Sajjad Alt v. Muhammad Zulfikar AH 
Khan (1). For the purposes of this suit, 
therefore, the second mortgage in favour 
of the plaintiffs must be deemed to be 
valid. The plaintiffs, therefore, are the 
puisne mortgagees in relation to Defen- 
dants Nos. 1 to 4 of the entire property 
mortgaged and are, therefore, entitled to 
maintain this suit for redemption. Thus 
the contention of the learned counsel 
for the appellants that the integrity of 
the mortgage having been broken the 
plaintiffs are entitled to redeem only 
the share of Taj Din falls to the ground. 

(1) [1916] 83 P. R. 1916=33 I. 0. 943=125 
P. W. R. 1916. 
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would merely ^diately file a 

suits “"'Jattiffe aud DefeDlauts 

suit a^amst the^pl the 

j ^ ptaa«o by virtue of cheu- biing 
of tbo shares of the three 
mortgagees Sultan Bakbsb. this 

”l’'’°fmral 30 is devoid of force because 
tulT^appelltte'^^ have a separate cause of 
action on the alleged mortgage of the 
4 th of May 1922 and it may be open to 
the plaintiffs to question the validity of 
that mortgage. In fact an issue was 
raid'd decided against the appallants 
by the trial Court. -but it has rightly 
bLn held by the Senior Sub- Judge that 
the question does not arise in the present 

I disoiiss this appeal with costs, 
p Ajipeal dismissed. 


Ram Sakan v. Mt. Punjab Kaur 
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Pforde and Cuipbeld, JJ. 

B.„i Sxma-Defendant-Appellant. 

Y. 

Mt. Pu,vahKwa,xia another— Plum- 

infeiffs— Respondants. 

Second Appeal No. loi6 
eided on I9th May 1926. from the dec -ea 
of the out. J., Ludhiana, D, iod May 

, runiab—Jats of Ludhiana district 
— of prldecea^ed grandson is entitled to 

share equally icHh sons. 

Auoigat the Jats of tha Ludhliua District 
tUa wido*v o£ a gr.indsoi of a dacei'od o-v \er of 
prooorty U entitled to share eiually in bis pro- 
perty with his 9013. CP ^ 2] 

Bnl'onnt Hti— tor Appellant. 

Bxdri Dis — for Respondents. 

JllgTieat. — The appellant is a sou of 
Bishen Singh deceased and the respon- 
dent is the widow of Bamnta, one of 
Bishen Singh’s grandsons. Both Ba^anta 
and his father had predeceased Bishen 
Singh. 

On the death of Bishen Singh his 
land was mutated in the name of the ap- 
pellant, and the suit o it o£ which this 
appeal arises was thereafter brought 
by the respondeat claim ng pos- 
session of this land on the ground that 
by a special custom obtaining amongst 


the Jats of Ludhiana district the widows 
of predeceased sons and grandsons of a 
male proprietor are entitled to share 
eiiallyin his property with _ his sons. 
The trial Go irb gave a decree in favour 
of the respondent, finding that this 
custom had b son established, and this 
decree was alfirraod on appeal to the 
District Judge. 

The only q lestion which arises for our 
dete 'mination in this appeal is whether 
amongst the Jabs of the Ludhiana dis- 
trict the widow of a grandson of a de-j 
ceased owner of property is entitled^ta 
share equally in his property with his; 
sons. The principal evidence relied upon 
by the respondent in her suit was the 
Riwaj-i-am of the Ludhiana district, 
compiled by Mr. J. M. D.inuet, dated the 
Cbh of July 1911. On page 69 of this 
vol imo under the heading ; Right of Re* 
pres mtation” appears this question (36) : 
“Where a deceased leaves sons and also 
sons of deceased sons, are the latter enti- 
tled to a share as well as the former ?" 

Ansver: Thera is no question about 
this. The right of succession by repre- 
sentation is established and admitted 
amoigall tribes. It extends to the re- 
cognition of daughters-in-law and grand- 
daughters-in-law in presence of sons. In 
this respect all Muhammadans disregard 
the Shara. The custom is so well estab- 
lished (it has also the sanction of 91 
Punjab Record, 1879) that I na;d not 
quote examples beyond instances where 
grand daughters-in-law succesded. 

Three examples are then given. This 
piece of evidence in favour of bh) res- 
pondent placed the onus ui)on the appel* 
lanb to slinw that the custom as alleged 
in this riwaj-i-am was not followed by 
the pai-bies to this litigation. This onus 
the appellant has wholly failed to dis- 
charge. The instances upon which he 
has rd'ed have obviously no beanng upon 
the q lesbion at issue. On the other hand 
in a recent judgment of a Division ' Bench 
of this Court reported in Jngin Singh y. 
Ut. Snnti (1) it was held that the 
entry in the riwaj-i-am of the Ludhiana 
district being in favour of a sonless 
da ighter-in-law succeeding along with 
son, ’the onus of proving that h« 
was entitled -to succeed to the exclu- 
sion of the daughter-in-law was on liim 
and that he had failed to discharge that 
onn. PhB-ivM-i-am the-e - s^s-reU 


(1) 
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5s tbo above mentionocl riwaj i-am by 
Mr, Dann».fc and it; appeals to me t lat 
that decision ooncl'ides this case. That 
^ilso was a case of Jats o£ L idbiana Dis- 
trict, and the same point was there vais- 
«8d as has been raised in the present suit, 
with this exception, that the claimant in 
that case was the widow of a deceased 
«oa : whereas, in the present case, she is 
the widow of a grandson. 

It was admitt id in both the lower 
Courts that on this question of custom 
there is no difference between the ca^e of 
a daughter-in law and a grand daughter* 
in law, but counsel for the appellant re* 
fuses to accept this admission made by 
It counsel for his client in the lower 
Courts and he urges that there is a dis- 
tinction. In support of his argument, 
however, he has failed to produce any 
■evidence whatsoever, and as the entry in 
the riwaj-i-am in this regard has not 
beep rebutted, the respondent would be 
entitled to succeed in her contention 
even if there were no other evidence on 
the record. In Jagin Smgh v. Mt. 
Santi (1) the judgment states that the 
viwaj-i-am is not supported by instances, 
it having apparently besn overlooked that 
in fact three instances are given under 
Question 36. The riwaj-i*am, therefore, is 
an even stronger and more conclusive 
piece of evidence than it was deemed to 
be in that case. 

As the onus cast on the appellant of 
proving that a grand daughter-in-law is 
excluded by the son has not been dischar- 
ged, the appeal must fail, and I would 
accordingly dismiss it with costs. 

Appeal dismissed. 

A. 1. R. 1927 Lahore 83 
Jai Lal, J. 

Sawan Singh — Plaintiff — Petitioner, 

V, 

Surain Singh and others — Defendants 
“—Respondents. 

Civil Revision Petition No, 242 of 
1926, Decided on 10th November 1926, 
from a decree of the 4bh 01. Snb-J., 
Gnardaspur, D/- 7bh November 1925. 

Civil P. C,,0.7,R, 13 — Plaint in previous 
ewl rejected at not amended within time allowed 
Jor amendment after it was returned — Such 
rejection is no bar to a fresh suit on the same 
'Cause of aotion^ivil P. C., 0. G, R. 18. 

Order 0, R. 18 of the Civil P. 0, only prohibits 


an amenclino'it of the plaint after the expiry of 
the tirao fixed therefor by the Court or tho liuv, 

. . fP Hd, C 2] 

A suit whii'h i-< bad for multifariousNCss 
falls under.R. 11 (a) of O. 7. Civil 1'. C.. and so 
if a plaint is rejected on this ground as not 
amended within the time allowed, tho plaintiff is 
not precluded from bringing a fresh suit .on the 
same cause of action merely on account of such 
rejection. [P83, C2J 

J. N. Bhandari — for Petitioner. 

G. S. Salarga — for Respondents. 

Judgment— The plaint in the pre- 
vious suit brought by the plaintiff on 
the same cause of action was rejected 
on the ground that it was not amended 
within the time fixed by the Court. It 
appears that objection was taken to it 
on the score of multifariousness and, 
therefore, tho plaint was returned for 
amendment. The plaintiff’ then insti- 
tuted the suit out of which these pro- 
ceedings have arisen on the same causo 
of action. The suit has been dismissed 
by the lower Court on the ground that 
a fresh suit does not lie under O. 6, R. 18, 
Civil P. C. I do nob think that this 
rule prohibits a fresh suit being brought 
on tho same cause of action when the 
plaint has nob been amended within the 
time fixed by the Court or the law. A1I| 
that that order prohibits is an amend-' 
menb of the plaint after the expiry of- 
the time. The law applicable to the’ 
present case is 0. 7, R. 13, which pro- 
vides that if a plaint is rejected for any 
ground mentioned in the previous rules 
the plaintiff shall not be precluded from 
presenting a plaint in resp* ct of 

the same cause of action merely ou ac- 
count of such rejection. 0. 7, R. 11 (d) 
authorizes the rejection of a plaint 
where the suit appears from tho state- 
ment in the plaint to be barred by any 
law. The suit which is bad for multi 
fariousness falls under this clause and- 
therefore, tho plaint was rejected under, 
0. 7,R. 11, Civil P. C. 

In my opinion, tho reason given by tho 
Judge, Small Cause Court, for dismissal of 
the suit are not sound and I accept this 
petition, sot aside the decree of the lower 
Court and remand the case to him for 
disposal of the suit in accordance with 
law. Tho petitioner will have his costs 
in this Court. 

J.v. Case remanded. 
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Jai Lal. J- 

Kanhya Lal and 

debtors— Appellants. 

Megh Baj and oife^rs-Decree hoIders 

“iL'IS'S" Nr«Sl .. 1926. 
Da^idedon I2fch November 1926. from 
an order of the Sr. Sub-J., Ferozepore, 

D/- 8th May 1926. 

(a) CH'il P. C., 0. 21. E. GG— Omission to Issue 
notice is material irregularity. 

Omission to issue notice is a materi^ 840^9] 

ment untenable under B. 90 {obiter). 

Omission to issues notice under 0. 2^, R. 
thouch a mUerial irregularity, must result i 

suSntial injury, before a Court sale can be 

n:«t°:ttia;!ne.ecutionsa,e^^^^^^^^^^ 

0. 21, B. 90, the is 

rate object to it on the groun ^ 2 ] 

orally adjusted. n 

Fakir Chand-lor Appellants. 

Jaggar.Nath Bhaadarz-tor Kespon 

^^Judgroent.— Immovable V^opmty be- 
longing to the appellant was sold on the 
7th and 8th April 1926, in eMeution of 
a decree. Objeotions were filed by 
on the 19th Apiil on the ground of mate 
rial irregularity in publishing and con- 
duoting the sale and also on the ground 
of substantial injury suffered by him 
Twentymioth April 1926 was the next 
date fixed by the Executing Court. On 
that data the judgment-debtor and the 
decree-holder both were present and the 
latter filed a written reply to the ob- 
jections of the former. Thereupon the 
Court fixed the 8th May 1926, for con- 
firmation of the sale and the decision on 
the objections. The Court further ordered 
that the officer who conducted the sale 
should be summoned for the date fixed. 
On the 8th May statements of the decree- 
holder, the judgment-debtor and one of 
the purchasers were recorded and then 
the Court passed the order under appeal 
by which it confirmed the sale holding 
that there was no material irregularity 
in publishing and conducting it and that 
the judgment-debtor had not established 
that the had suffered any material 
injury. 


Megh Baj (Jai Lal, J.) 
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The main ground on which the order 
of the Senior Sub-Judge is attacked be- 
fore me is that no opportunity was given- 
to the appellant to substantiate his ob- 
jections in spite of a request for the ad- 
journment of the case for that purpose,- 
I have already stated that on the 29tbi 
April the Sjnior Sub- Judge ^ had ex- 
pressly fixed the next date for ‘ decision 
of the objections ’ by the judgment-debt- 
or and, therefore, the latter had suffi- 
cient notice that the case would be con- 
cluded on the 8th May. pe had sum- 
moned no witness for that day nor is- 
there any note by the Senior Sub-Judge’ 
that he asked for an adjournment on the 
8th May though in the judgment the- 
learned Judge has remarked that he did 

not think it necessary to adjourn the case- 
for enquiry into such a flimsy matter and, 
therefore, disposed of the objections Tvithout. 
further delay against the judgment-debtor. 

In my opinion even if the request was; 
made for the adjournment of the case on' 
the 8th May the learned Judge was fully- 
justified in refusing to accede to it. 

It was then contended by the learned' 
counsel that non-compliance with the^ 
provisions of 0. 21, R. 66, Civil P. C., is 
not a mere irregularity in publishing the' 
sale but is an illegality which makes the^ 
sale void ab initio. No authority was 
cited in support of this proposition which- 
on the face of it has no force. In my 
opinion omission to issue a notice under 
0. 21, R. 66, is an irregularity such as is 
contemplated by 0. 21, R. 90. The judg- 
ment-debtor failed to show that he- 
suffered substantial injury by the 
alleged material irregularities. Under 
tho circumstances it is unnecessary to- 
consider whether there were material 
irregularities in publishing the sal© 
though on that point I am not disposed 
to agree with the conclusions of thO' 
Senior Sub-Judge. 

Another objection raised by the 
ment-debtor was that the decree a 
been adjusted orally by the decree-holder 
by accepting a smaller amount. a® 
unable to see how such &n objection 
could be raised under 0.21, B. 90. In a y 
case there is no proof of such an adjust 
ment and the conclusion of the learn 
Senior Sub-Judge is correct. 

I dismiss this appeal but ‘make n 
order as to costs. 

J Appeal dismissed- 
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Shadi Lal, C. J. 

Emperor 

V. 

Jshar Singh — Accused — Respondent. 

Criminal Case No. 319 o£ 1925, De- 
'oided on 17th February 1925, reported 
Iby the Dist. Mag., Gujrauwala, on 12th 
^'ebruary 1926. 

Criminal P. C., S. ‘Reference by District 
Magistrate against Sessions Judge's order is 
• incompetent. 

A Distriot Magistratd is not empowered to 
'make a reference to the High Court question- 
ing the propriety of a judgment by a Sessions 
.Judge ; 41 Bom. 47 and 23 Cal, 250, Foil. 

CP 85, C 2] 

Referring order. — The order of 
■the learned Sessions Judge as much ast it 
refers to the period of detention in the 
lock-up to be counted in the period of im- 
iprisonment is illegal : vide Bhagel Singh 
"V. Emperor (1) and Emperor v. Asghar 
AH (2) and instructions issued in the 
Register High Court Letter No, 6780-G. 
/dated the 20th December 1921. 

There is sufficient evidence on the 
record to show that Ishar Singh assisted 
:in the management of the Diwan (meet- 
ing) and procession (moving meeting) 
^and, therefore, he was guilty of an of- 
fence described in the first part of 
S. 17 (2). 

The learned Sessions Judge has held 
fthat it has been proved that the ac- 
‘cused was preaching and supporting the 
♦entire propaganda of the Shromani 
Gurdwava Parbandik Committee, Amrit- 
sar. I submit that the word ‘ promo- 
‘ting ’ as interpreted in Bahadur Singh 
"V. Emperor (3) by his Lordship Justice 
Zafar Ali, Judge of the Lahore High 
Court, does not cover the case of 
Ishar Singh. The diaries of Amar 
^ingh (P. W. No. 3) and the statement 
■of Rahmat Din (P. W. No. 4) coupled 
with the further evidence of Sardari 
Mai (P. W. No. 7) and Mul Raj (P. W. 
No. 9) established beyond any shadow of 
'doubt that Ishar Singh was the convener, 
'Organizer and manager of all the Diwans 
and meetings. The diary (Ex. P. L.) 
■of Fazal Ilahi (P. W. No. 10) also proves 
that the procession started from the 

(1) [1907] 9 P. W. R. 1907, Or. 

(2) [1019] 27 P. R. Or. 1919=52 I. 0. 004=20 
Or. L. J. 684. 

4(8) A. I. R. 1928 Lah. 842. 
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Clock-Tower and Ishar Singh accused 
was managing it. Thus it would appear 
that before the crowd assumed the 
formation of a military type or that of 
a procession it was organized by people 
amongst whom Ishar Singh also made a 
conspicuous appearance. Thus from the 
side of facts it has been proved that 
Ishar Singh before the conducting of any 
Diwan or meeting or the formation of 
a procession was one of the organizers, 
conveners and managers and retained 
this position by subsequently managing 
and controlling it throughout the day 
when it paraded in the bazaars. 

The learned Sessions Judge has not 
given any reasons for showing leniency 
to the appellant. The order passed by 
the Additional District Magistrate was 
already lenient enough. 

Under the above circumstances I beg 
to recommend that the conviction of 
Ishar Singh should be altered to one 
*under the first part of S. 17 (2) of the 
Criminal Law Amendment Act and that 
the Sessions Judge’s order as to counting 
of the period of detention in the lock-up 
in the period of imprisonment may be 
declared illegal. I further recommend 
that adequate punishment may he 
awarded in this case because there are 
no good reasons forthcoming for showing 
any leniency to the accused. 

Registrar’s Remarks. — In Emperor 
y. John Francis Loho (4) it was held 
following Queen-Empress v. Karamdi (5 
that a District Magistrate is not em- 
powered to make a reference to the High 
Court questioning the propriety of a 
judgment by a Sessions Judge. 

Decline to entertain this reference and 

return the record. 

Order. 

Shadi Lai, C. J. — I agree. 

g.b. Record returned. 




(4) 11917] 41 Bom. 47=361. C. 577=18 Bom 
L. R. 796. 

b) [1896] 23 Cal. 250. 
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Ffordk and Campbell, JJ. 


Sidhra7ni 

pellants. 


and Plaintiff';— Ap* 



Kharkii and others — Defendants— Kes- 
pondonts. 

Second Appeal No. 1339 of 1922, De- 
cided on 25fch May r>26, from the decree 
of the Dist. J., Hoshiarpiir, D - 20th 
February 1922. 

Custom — Vxivjah — BhojUh of Valampur, Kan- 
jra district, fire not agricidlurists. 

Bhojkis in the P;\lampur tahsil of the Kau* 
gra district are a priestly tribe and they are 
uot go'*er ufj bv Mgricultural custom: 27 P. R., 
1880, ReU on, * [P 86 0 1] 

Ghulam Basul — for Appellants. 

Mchr Ckartd Mahajan—ior Respon- 
dents. 

Judgment. — The suit is by a first 
cousin to contest a gift in favour of the 
donor’s alleged sister’s sons. The suitf 
has been dismissed by both Courts below, 
and the plaintiff has come here on second 
appeal furnished with a certificate under 

S. 41 (3) of the Punjab Courts Act en- 
abling him to agitate the question whethei 
Bhojkis in the Palampur tahsil of the 
Kangra district are governed by agri- 
cultural custom. 

According to the Kangra District 
Gazetteer, page G9, the Pujans of the 
shrines in the Kangra and Simla Hills 
have grown into a distinct caste which 
is said to have originated in a mixture of 
Nais, Brahmans, Rajputs, and Jogis who 
all intermarried. The Pnjaris of the big 
shrines in the Kangra district, such as 
Jawalamukhi and Bhiwau, are called 
Bhojkis. The Bhojkis are the hereditary 
priests of these and other temples, but 
their claim, som itimos made, to bo 
Brahmans has not been established. 

The case for the plaintiff-appellant is 
based upon Middletons Customary Law 
of the Kangra District which presumably 
reproduce accurately the riwaj-i-am, and 
according to the answer to Question 
92 on page 153 a gift’ to a sister’s son 
requires the consent of the male lineal 
descendants or near collaterals, and if 
there are none, requires no consent. 
This book of Customary Law does not 
state the particular tribes to which the 
riwaj-i-am relates; but it has been argued 
before us on the strength of eight 
references to Bhojkis in the book that the 


riwaj-i-am must embody the customs 
observed by the Bhojkis. 

On page 10 an instance is quoted of 
Rs. c'50 being paid for the breach of a. 
Bhojki betrothal. This has no signi- 
ficance. 

On page 56 an instance is quoted where 
succession to a Bhojki of the Kangra- 
Tahsil took place by the Chundwand 
rule. ^luch reliance is placed upon this- 
entry by the learned counsel for tbe^ 
appellant. 

On page 62 it appears that a Bhojki of 
Jawalamukhi tried to exclude one of his- 
six sons unsuccessfully. The son sued 
and got his share. This does not help- 
the appellant. 

On page 65 a Bhojki predeceased son’& 
widow is quoted as succeeding under the^ 
special custom described in the answer 
to Question 43. 

On page 82 the Bhojkis of Kangra. 
tahsil are reported to have declared that' 
widows are entitled to life estates even 
if thoir husbands lived jointly with their 
brothers. This is not necessarily repug- 
nant to Hindu Law, which recognizes- 
the rights of such widow to maintenance. 

On page 121 a Bhojki is sa'd to have- 
lost his rights of succession by keeping a- 
Ghamar woman, an incident which indi^ 
cates adherence not to custom hut to the- 
strict tenets of the Hindu religion. 

On page 143 a husband is reported to* 
have succeeded to bis wife’s special pro- 
p srty b'lt uo other details are given and 
this instance- is inconclusive. 

Finally, on page 158 a decision by the* 
Divisional Judge is mentioned which is- 
stated to have set a-;ide at the instance of 
brothers a gift of ancestral land to a^ 
daughter or a son-in-lasv by a Bhojki of 
Kaogra. This decision was searched for 
unsuccessfully by the trial Court in this- 
case. 

It is contended for the appellant tbafp 
these allusions to Bhojkis in the riwaj-i- 
am give rise to a presumption that they 
were a tribe whose customs are recorded' 
in it and that the answers to Question 92- 
above quoted, although unsupported by 
instances as regards Bhojkis casts upon 
the defendant the onus of proving that- 
it does nob state a rule applicable to all 
Bhojkis of the Kangra district including^ 
the parties. In my view the presnmp" 
tion, if it arises, is rebutted by the 
evidence given in this case by the plain^ 
tiff -himself. That evidence proves thafe 
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fehe Bhojkis are a priestly class and that 
the present parties are attached as Pujaris 
to a temple called Asa Puri or, at any 
ra^: 0 , that the Pujaris of that temple are 
recruited from among the parties’ kinsmen. 
The p>‘iestly character of tho Bhojki tribe 
or community is emphasized in a decision 
by the Chief Court in Bhag Mai v. Sant 
(1). The plaintiff s witnesses have stated 
that the Bhojkis of the locality plough 
with their own hands and “mostly follow 
agriculture,” but not one of those witnes- 
ses has ventured to say that they have 
abandoned Hindu Law and followed 
custom. Tho profession of the plaintiff 
himself is proved by the admission of his 
own witnesses to be shop-keoping, and 
there is no evidence that Bhojkis have 
abandoned their hereditary priestly occu- 
pations and have merged themselves in 
an agricultural community. On the 
other band witnesses for the defendants 
have declared that these Bhojkis follow 
Hindu Law and there must necessarily 
be a strong that a Hindu 

priestly class does so. There is no evi- 
dence about tho extent of the plaintiff’s 
land, if any, or abo it its capacity to 
support him or his family ; and without 
definite instances of Bhojkis following 
the custom set up, of which there are 
none, I am unable to disturb the con- 
current decisions of the Courts below. 

The appeal must fail and is dismissed 
with costs. 

G.B. Appeal disjnissed, 

^(1) cTssbTlaTPTR. iM). 


A. 1. R. 1927 Lahore 87 

Coldstream, J. 

Bhala Singh and another — Plaintiffs — 
Appellants. 

V. 

Udham Singh and others — Defendants 
— Respondents. 

Second Appeal No. 747 of 1926, De- 
cided on 25th November 1926, from the 
decree of the Diet. J., Hoshiarpur, D/- 
15th December 1925, 

Civil P. C., 0, 22. J?. i— Joint relief— Death of 
sofne defendants — Suit obates in toto. 

Where the objeot of the plaintiffs is to get an 
order which will force the revenue authorities to 
partition the shamilat laud in dispute aud the 
authorities refused partition apparently on the 
Sronnd that the land had been set apart for the 


use of tho jasiiiLrs’ "’bo employed it as a camp- 
ing grou d Lie., 

Held : tliat tho rdiof sought for Ciin only bo a 
joint relief ag.iin<t tho contesting defendants 
whose rights in tho land attach to them as a 
body and aro not imli\ idually partible, and tho 
death if some of tho d^ fciid.ints c.uises the abate- 
mo t of tho suit in toto ; 11 V, R, I'.llo a d 07 

P. R. lyi'j. Pel. OH. [P 8«s C IJ 

Shco Narain — for Appellants. 

Ffigir Chand — for Ivo^pondonts. 

Judgment. — In April PiOS a number 
of profU’ieLors of the village Kariana, 
thana Hariana, in tho Hoshiarpur dis- 
trict, instituted a suit against 11 persons 
who claimed to have certain rights as 
jagirdars, joining with them as defen- 
dants pro forma the remaining poprie- 
tors of the village, for a declaration that 
an area of 143 kanals 11 marlas of shami* 
lat land in the village was owned by, 
and in possession of the plaintiffs and the 
pro forma defendants (Nos. 15 ro 40) and 
that the jagirdai’s Defendants (Nos. 1 to 
14) had no right to the land except in so 
far as they were entitled to an area of 6 
kanals, proportionate to the area of 
khewat land which they had purchased 
in the village. To the possession of an 
area of 6 kanals the Defendants Nos. 1 to 
14 were admitted to be entitled as pro- 
prietor of the khewat land they had 
purchased. The suit was dismissed on 
tho 23rd February 1909. The decree was 
confirmed by tho Divisional Judge of 
Hoshiarpur, but the Chief Court on 5th 
November 1913 accepted an application 
for revision and remanded tho case for 
re-decision. On the 10th April 1915, the 
case was postponed by tho trying Court? 
on account of the war. After the official 
end of the war the Court summoned tho 
parties to continue the litigation on 2nd 
June 1922. There were fiu’ther adjourn- 
ments. Meanwhile two of the cont^-sting 
defendants and several of the pro forma 
defendants had died, and an application 
was presented by the plaintiffs on the 
12th Novembor 1923, for bringing their 
representatives on to the record. The 
Sub-Judge, 4th Class, struck an issue in 
the following words : 

Had plaintifis any sufficient cause for nob 
givi g the petitio i within six mouths of the 
deaths of those whoso list is filed hero by plain- 
tiOs ? The suit should not abate. 

He found that the plaintiffs had failed 
to prove a sufficient cause and he dis- 
missed the suit. On appeal the District 
Judge of Hoshiarpur agreed with the 
first Court in holding that there was no 
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ground for extending limitation for bring* 
ing on record the representatives of the 
dead defendants. As regards the statement 
the learned Judge remarked as follows : 
It was not argued before me that the 
whole suit did not abate. The interest 
of all the contesting defendants was iden- 
tical and joint. I am. therefore, of opin- 
ion that the order of the Sub-Judge is 
correct. He dismissed the appeal. 

Against this dismissal the plaintiffs 
have come to this Court on second ap- 
peal through I^andit Sheo Narain who 
states that he is unable to show any 
reason why limitation should have been 
extended so as to allow the representa- 
tives of the deceased to be brought on 
the record and he frankly gives up all 
grounds of appeal mentioned in the me- 
morandum except one, namely, that the 
lower appellate Court was wrong in 
holding that the entire suit had abated. 
He asks that the suit be allowed to con- 
tinue against the remaining defendants. 
Mr. Faqir Chand for the respondents 
points out that this ground was appar- 
ently given up before the lower appellate 
Court and objects to its entertainment 
now. I see by reference to the grounds 
of the appeal to the District Judge that 
the point now urged by Mr. Sheo Narain 
was not even mentioned in the memo- 
randum. In the circumstances I think 
that Mr. Faqir Chand’s objection has 
force and that Mr. Sheo Narain is nob 
entitled to a hearing upon the matter 
now. I have, however, heard what he 
has to say on the merits and am of opin- 
ion that in any case the order of the 
lower appellate Court on the matter of 
abatement was correct. 

It appears from the record of this old 
suit that the object of the plaintiffs is to 
get an order which will force the ravemje 
authorities to partition the shamilab land 
in dispute. These authorities in 1856 
and in 18'^3 and again in 1907 refused 
partition apparently on the ground that 
the land had been set apart for the use 
of the jagirdars who employed it as a 
camping ground etc. It seems to me 
that the relief sought for can only be a 
joint relief against the contesting defen- 
dants whose rights in the land attach to 
them as a body and are nob individually 
partible. A somewhat parallel case was 
dealt with in the ruling Hadu v. Oala (1) 

Tw L1915J 41 P.R. 1915=15 P.L.R. 1914=21 
I.C. 951=16 P.W.R. 1914. 


which was followed in Janina v. Sarjit (2). 
The appeal fails and is dismissed with 
costs. 

R.D. Appeal dismissed, 

(2) [1919] 67 P.R. 1919=52 I.C. 510. 
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Broadway, J. 

Ghulam Muhammad — Accused — Ap- 
pellant. 

V. 

The Cro'on — Opposite Party. 

Criminal Appeal No. 364 of 1926, Deci- 
ded on 1st June 1926, from the order of 
the Dist. Mag., Attock, D/- 20th March 
1926. 

Penal Code, S. 71 — 0 ffences under Ss. 376 and 
366 — Separate sentences can be passed. 

A charge under S. 366 involves different ele- 
ments and different questions of fact from a 
charge under 376, and therefore separate senten* 
ces for offences under Ss. 366 and 376 are not 
against the provisions of S. 71, I. P. C. : 8 Bom. 
L. B. 120, Foil. [P. 89, 0. 1] 

Sleem — for Appellant. 

Rain Lai — for the Crown. 

Broadway, J. — Ghulam, Muhammad, 
son of Subedar Dost Muhammad Khan, 
was tried along with three others on 
charges under Ss. 366 and 376, Indian 
Penal Code for having kidnapped and 
raped Mb. Lai Devi, a married girl of 13 
years of age. Ghulam Muhammad was 
convicted under both the sections, his 
companions being discharged. He was 
sentenced to seven years’ rigorous im- 
prisonment under 366 and four years’ ri- 
gorous imprisonment under S. 376, Indian 
Penal Code, the sentences to run consecu- 
tively. (After discussing the facts the 
judgment proceeded :) It was next 
urged by Mr. Sleem that although the 
District Magistrate was legally entitled 
to convict the appallant under Ss. 366 
and 376, Indian Penal Code, he acted 
illegally, and against the provisions of 
S. 71, Indian Penal Code, in passing 
separate sentences. He also urged that 
the sentences passed were excessive. As 
to the latter point, I am of opinion, that 
the sentences are by no means excessive. 
On the former question Mr. Sleem 
that inasmuch as the offence under S. 36b 
contemplates kidnapping or abduction 
with the intention of subjecting the par- 
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•son abducted to illicit intercourse, the 
'Commission of illicit intercourse must be 
regarded as a part of the same transac- 
tion, and therefore for purposes of punish- 
4iient must be treated as one offence. On 
'the other hand Mr. Bam Lai referred to 
•the case of Labh Singh v. Emperor (1), a 
•decision of Moti Sagar, J., in which it was 
■held that the offences under Ss. 458 and 
-376 were separately punishable. After 
careful consideration it seems to me that 
the offence of kidnapping was complete 

soon as the girl had been carried away. 
That the offences are separate was 
pointed out in the case of Emperor v. 
•Sakharam Ganu (2), where it was held 
that it was not competent to a Judge in 
appeal to alter a charge under S. 376 to 
one under S. 366, Indian Penal Code, be- 
ause a charge under this section involves 
different elements and different ques- 
tions of fact from a charge under S. 376. 
It appears to me that Ghulam Muham- 
mad had brought himself within the pur- 
view of S, 366 the moment he forcibly 
•carried away Mt. Lai Devi with the in- 
tention provided by that section, and he 
has therefore, rightly been convicted and 
'■'Sentenced under S. 366, Indian Penal 
^Gode. 

As to the question of rape it has been 
strenuously urged by Mr. Sleem that the 
-evidence in support of this charge con- 
sists only of the girl’s statement unsup- 
ported by any medical evidence or by 
any other direct testimony. Now, the 
etory told by the girl is a straightfor- 
ward one. She says that she was taken 
from the pond to the house of a barber 
and locked into a room with the appel- 
lant, that ho threatened her with death, 
•closed her mouth, and after the search 
party had been sent away by the barber 
ahe was undressed by the appellant and 
subjected to sexual intercourse. She 
lihen goes on to say that she was taken 
at night to another dhok and placed with 
the appellant in another house, and there 
the appellant again undressed her and 
'himself and on four separate occasions 
aubjeoted her to sexual intercourse. 

Mr. Sleem has urged that on this 
point her evidence^ouldnot be accepted 
inasmuch as she had denied to the In- 
spector that any rape had been committed. 
Her denial in the circumstances is not 
a j^prising. She is a high caste Hindu 

(y A. I. R. 1923 Lah. 291. 

( 2 ) [1906] 8 Bom. L. R. 120 . 


girl, recently married, of good position ; 
and to admit that she had been raped 
would involve lior in very serious con- 
sequences. The statement of the Deputy 
Superintendent of Police is perfectly 
clear and is to the otToct that she did 
definitely state that she had been raped 
when she appeared before him at Basal 
on the 28th October, and ho a'^=cribes her 
later denial of the fact to the circum- 
stance that her relatives expressed their 
unwillingness to press this charge of rape. 
In this aspect of the case the Deputy 
Superintendent of Police has shown him- 
self grossly ignorant of the law and to 
my mind incompetent as a controlling 
investigating officer. How far his action 
was influenced by the position of the ap- 
pellant's father it is impossible to say. 
But after giving careful consideration to 
the evidence of the girl I find it impos- 
sible to take a view different from that 
taken by the learned District Magistrate, 
and must, therefore, hold that Mt. Lai 
Devi’s statement that she was raped by 
the appellant is correct. 

The offence is a very serious on^ and I 
must, therefore, dismiss the appeal. 

D.D. Appeal dismissed. 
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Broadway and Fforde, JJ. 


Ram Jas aud others — Defendants — Ap 
pellants. 



Shahab-ud’din and another — Plaintiffs 
— Respondents. 

Second Appeal No. 977 of 1922, Deci- 
ded on 20th April 1926, from a decree 
of the Dist. J., Hoshiarpur, D/- 22nd 
December 1921, 

(а) Evidence Act, S. 91 — Pro-note inadvtis- 
— Suit cayinot be decreed on tlie basis of 

original consideration if pro-note and debt 
formed one transactioii. 

When ft loan has been granted on the security 
ol a negotiable instrunaeot, there is no cause o 
action iodependent of the negotiable iostrumeut 
itself, and when that negotiable instrument is 
inadmissible in evidence the suit must fail : 63 

p. B. 1917 and A. I. B. 1922 Lah. 307. Foil, 

[P. 90, G. 2] 

(б) Transfer of Property Act, S. 130 — Assign- 
ment. 

A pro-note was endorsed as follows : “Pay to 
S or order as pat copy of accounts attached here- 
with without recourse." 


X 
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Held : that it was an assignment of the 
negotiable in>trumeut only and not an assign- 
ment of the Ueot. 

Badri Das— tor Appellants. 

Udool Chand — for Respondents. 
Broadway, J* — -When' the Doaba Bank 

Limited, Amritsar, went into liquidation 

the firm of Maya Mal-Ram Jas was 
shown in its books as indebted to it. The 
liquida*^or of the Bank purported to sell 
this debt to one Shahab-ud*Din who 
instituted a suit for recovery of the 
amount said to be due by the said firm. 
The amount claimed was Rs. I.b33*12-1. 
This claim has been decreed by the 
Courts below and the defendants have 
come up in second appeal attacking the 
decree so far as it relates to a sum of 
Rs. 600 and interest thereon. 

On behalf of the appellants Mr. Badri 
Das has urged tliat the claim was really 
based on a promi'Sory-note dated the 
19th October 1910, which had been en- 
dorsed over to Shahab'ud'Din by the 
liquidator, and that inasmuch as there 
was a defect in the promissory-note, 
which rendered'it inadmissible, the claim, 
so far as the sum ot Rs. 600 was con- 
cerned, could not be decreed. A refer- 
ence to the endorsement on of 

the promissory-note for Rs^ oOO shows 
that the liquidator, on the loth Septem- 
ber 1914, endorsed thereon as follows : 

PiiY to Sh:ihab-ud-Din or order as per copy 
of accounts attached herewitli without recourse. 

This, according to Mr. Mool Chand for 
the respondents, amounted to an assign- 
ment of the debt, It is, clear, however, 
that it is an assignment of the amount 
due under the promissory-note alone and 
as the document in question is a nego- 
tiable instrument it really is an 
assignment of a negotiable instrument. 
Mr. Mool Chand then urged that the 
plaintiffs in this case could fall back on 
the original consideration. 

This matter has been the subject of a 
number of decisions in all the High Courts 
in this country. The most recent of the 
decisions that have been brought to our 
notice, so far as this Court is concerned, 
are Bhag Bhnri v. Gujar Mai (1) and 
Chandra Hingh v. Amritsar Bonking 
Company (2). In these it has been clearly 
laid down that when the loan has been 
granted on the security of a negotiable 
j pstrMment the*-e is no eg ise of action 

(1) t).s P. R. 19i7=38 I. 0. 623=40 
P. W. R. 1917. 

(2) A. I. R. 1922 Lah. 307. 
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independent of the negotiable instrument 
itself, and when that negotiable instru" 

ment is inadmissible in evidence the suit- 

must fail. It seems to me that these- 
authorities conclude the question. It is 
clear that in the present case the loan 
granted was on the security of this 
promissory-note and as this promissory- 
note has been found to be inadmissible in 
evidence there is no cause of action in- 
dependent of it on which the plaintiff 
fall back. I would, therefore, accept this 
appeal and modify the decree by reducing, 
the amount by a sum of Rs. 713 with> 
costs in proportion. 

Fforde, J. — 1 agree. 

D.D. Appeal accepted. 
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LeRossignol, j. 

Jowala — Plaintiff^Api ellant. 

V. 

Waryaman and anothei — Defendants — 
Respondents. 

Second Appeal Ko. 2160 of 1925, De*" 
cided on 2nd helnary 1925, from a 
decree of the Dist. J., Hobbia^pore^ 
D/- 27th June 1925. 

lieglslraticn Act, S. 49— IT/ic Beglstratlon Ldur 
can be ignored only uhen equities are very 
clear. 

The Registration Law can ho ignored only 
wheu the equities on the other side are very 
clear. An unregistered deed of exchauge affect- 
ing immovable property of more than Rs, lOG 
cannot be admitted in evidence nor can it be 
acted upon : 42 Cal. 801, Dist, I.P. 91, 0. 21 

Fakir Chand — for Appellant. 

Nawal Kishore — for Respondents. 

Judgment. — This second appeal arises^ 
out of an action for recovery of 4| marlas- 
of land being the half of Khasra- 
No. 1058. Admittedly, the field be' 
longed jointly to plaintiff and defend^ 
ants but in 1922 the defendants brought- 
a suit for possession of the 4^ marlas- 
now in suit under S. 9 of the Specific 
Relief Act on the allegation that there* 
had been a private partition ; that the 
area in dispute had||llen to their share r 
and that the present plaintiff bad shortly 
before suit taken possession illegally by 
depositing bis manure upon it. . 

The present defendants succeeded 
that suit and the present suit 
instituted by the present plaintiff o 
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recovery of the land. The defence was 
that the plaintiff had effected an ex* 
change of the land in suit by taking tho 
defendants’ half of another joint pro* 
perty. In support of their contention 
the defendants produced what purported 
to be a deed of exchange, but that docu- 
ment was unregistered and being un- 
registered, was held to be inadmissible 
in evidence by the trial Court which 
decreed for the plaintiff. 

In appeal the learned District Judge 
agreed that the document required regis- 
tration but it could be referred to for 
purposes of title by application of the 
equitable doctrine of part-performance as 
enunciated in Mahomed Musa v. Aghore 
Kumar Gan^di (1), and, holding that the 
document had been acted upon, the 
learned District Judge dismissed the 
plaintiff's suit. The learned Judge says 
that the defendants built a hut on their 
half of the field because they thought 
that the area in dispute would be available 
for their use. The learned Judge presum* 
ably meand that they thought they would 
be able to use the area in dispute as a 
Court yard of their hut. He also finds 
that the plaintiff, in accordance with the 
exchange, had taken possession of the 
defendants’ half of the other joint haveli. 
In my opinion the circumstances of this 
case and of the Calcutta case are vastly 
different. In Mahomed Musa v. Aghore 
Kumar Ganguli (1) it was held that even 
though a document is ineffective to prove 
a contract, an agreement if carried out 
by the acts and conduct of the parties 
will be upheld by the Courts on equit* 
able grounds because such conduct has 
altered tho ciicumstances of the parties 
and estoppel is crea ed. 

In this case it is diflicult to see how 
the circumstances of the parties have 
altered. Great capital is made of the 
circumstances that tho plaintiff is now 
in possession of the defendants’ half of 
another joint property, but sight is lost 
of the circumstance that before the al* 
logod exchange that property also was 
m the joint possession of both the plain- 
tiff and the defendants. Similarly, but 
for the exchange alleged, the field in 
is the joint property of the plain- 
tiff and the defendants. 

In this case there is not a series of acts 

o n the part of the parties extending over 

' ( 1 ) [19l6j 4'i Oal. 801 s=s 28 I. 0. 980 = 42 
I. A. I (P. 0.). 
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a considorahlo tiiiio sucli as would justify 
tht! Courts in hasing their decree, not 
upon tho contract, i)ut \ pon those acts. 
The Registration I .aw can bo ignored 
only when tho equities on tho other side 
are very clear. In this caso tho property 
alleged to bo conveyed h> ilio document 
prod''ced by tho defendants is mor«i than 
Rs. 100 in val"o. Until it is registered 
it cannot affect any property nor he 
received in evidence of any transaction 
affecting immovable property and 1 
hold that the exchange is not proved. 

I, therefore, accept the aj peah and 
setting aside the decree of the Court 
below, i*estore that of tho trial Court 
with costs throughout. 

R.D. Appeal accepted. 
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Broadway, J. 

Changi — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revision Petition No. 869 of 
1926, Decided on SOth September 1926, 
from an order of the S. J., Karnal, D/- 
13th May 1926. 

Penal Code, S. 498 — Abduction. 

When tho woman is an active abettor in her 
own abduction, the sentence should be .alight 
one, [P 91, C 2] 

Shamair Chetnd — for Petitioner. 

Abdul Has'iid — for Opposite Party. 

Judgment. — I do not see any reason 
to interfere with the conviction, but the 
question of sentence needs consideration. 
It appears that the complainant Molia 
had married his deceased brother's widow 
Mt. Surti. In marriages of this sort, as 
pointed out by the learned Sessions 
Judge, tho woman has no say of any 
kind, and the I’esult often is that she 
gladly goes off with a lover. It has 
often been held that when the woman is 
an active abettor in her own abduction 
tho sentence should be a light one. 

In tho present ca^e in all probability 
Mt. Surti was by no means willing to 
marry the complainant and there seems 
every reason to believe that she actively 
abetted her own abduction. In these 
circumstances I think the sentence 
already undergone will meet the required 
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jnents of the law and I reduce the 
sentence of imprisonment accordingly. 
The sentence of fine will stand. 

R.D. Sentence reduced. 
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MaRTINEAU AND Dalep Singh, JJ. 

{Firm) Amha Prosad-Gopi Nath 
Plaintiffs — Appellants. 

Y. 

{Firm) Jawala Dat'Ramkanioar — 

Defendants — Respondents. 

Second Appeal No. 1000 of 1925, Deci- 
ded on 16bh February 1926, from a 
■decree of the Dist. J., Delhi, D/- 23rd 
December 1924, 

(а) Limitation Act, S. Delay in filing first 
•Court’s judgment due to mistake of pleader 
Time was extended. 

Where the delay in filing the copy of the first 
'Court’s judgment was due to the fact that the 
pleader in his reminder for a copy stated by 
mistake that a copy of the decree was wanted 
instsad of m^ntiouing that a copy of the ]udg* 
meat was required, but the original application 
was only for a copy of the judgment, 

Held : there was sufficient cause to ®^cuse 
the delay. 

(б) Limitation Act, Art. 115-Suit for dam- 
ages for non-delivery of the goods— Indivisible 

.contract for several lots— Limitation starts from 

date of delivery of last lot— Contract Act, S. 73. 

Where the contract for the supply of several 
lots of goods is an entire and not an instalment 
.contract, limitation in respect of all lots would 
run from the date when the last lot was due to 
■arrive t 43 Cal. 305, Dlst. [P, 93, C. 1] 

Jagannath Aggarwal — for Appellants. 
Sardha Ram — for Respondents. 

Judgment. — A preliminary objectioEi 
is taken for the respondent that this 
rappeal is time-barred, as, although it 
was filed on the 31st March 1925, it was 
nob accompanied by a copy of the first 
•Court’s judgment, and that copy was not 
put in till the 17th April, after the 
expiry of the pariol of limitation, the 
9th April being the last date on which 
the appeal could have bean filed. The 
.appellants had first applied on the 26th 
February for copies of the lower appel" 
late Court’s judgment and decree, and 
^fiese were completed on the 4th March 
and delivered to the appellants by value 
payable post on the 17th. On the 21st 
March an application was made by the 
:appellant Amba Parshad’s vakil for an 
urgent copy of the first Court's judgment. 


The preparation of the copy was delayed, 
and it appears that on the 31st March 
the appellant’s vakil called attention to 
the matter, but in his reminder spoke of 
a copy of the decree being required, with 
the result that on the 3rd April a copy 
of the decree was supplied to the appel" 
lant’s vakil instead of a copy of the 
judgment. On this coming to the notice 
of the appellant Amba Pershad he wired 
to his vakil to apply again for a copy of 
the first Court’s judgment, and the latter 
made an application on the 8th April, 
obtained the copy on the 14th, and filed 
it in Court on the 17th. 

The appellants had a sufi&cient reason 
for not applying for a copy of the fir9f» 
Court’s judgment until they had obtained 
a copy of the judgment of the lower 
appellate Court, which it was necessary 
for them to see in order to decide 
whether they should file a second appeal. 
Their vakil was no doubt to blame for 
the mistake in saying on the 31st March 
that a copy of the first Court’s decree 
was required, but on the other hand the 
application of the 21st March had been 
for a copy of the first Court’s judgment 
and not for a copy of the decree. When 
ultimately a copy of the judgment was 
obtained on the 14th April, very little 
time was lost in filing it. We think, 
taking all the circumstances into con* 
sideration, that there was sufficient cause 
for the copy of the trial Court's 
judgment not being filed within the pres- 
cribed period of limitation, and the 
appeal may, therefore, be admitted under 
S. 5 of the Limitation Act. 

The suit out of which the appeal has 
arisen was one for damages for non- 
delivery of goods which the defendants 
had contracted to sell to the plaintiff. 
The contract was for the sale of H bales 
of mulls at Rs. 4-15-6 per piece, at 
Karachi, godown, according to the 

Karachi System November (1916) ship' 
ment, 4 lots, 60 days’ grace, at eight 
annas discount, forwarding charges at 
four annas a piece, delivery of goods to 
be taken against payment on arrival of 
railway receipt. The question involved 
in the case is one of limitation. It is uot 
disputed that the words “Novemh^f 
(1916) shipment, four lots” meant tbac 
the goods were to bo shipped in f®^^ 
monthly lots commencing from Novem 
her 1916. Allowing two months gra<^, 
four months for the transit of the goo s 
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from England to Karachi, and one month contract. But it was only the sold note, 
for their conveyance from Karachi to executed by the defendants, which was 
Delhi, the Courts below have found that written on tliat form, the form being the 
the due date for the first lot of goods one used by tho Hindustani Mercantile 
was the end of June 1917, and that the Association, and the printed form was 
suit, which was instituted more than not used for the bougiit note (D*l), which 
three years after that date, namely, on was executed by tlio plaintitTs. Gl. 7 of 
the 15th July 1920, was barred by limita* the printed form of the indent cannot, 
tioD so far as the first lot of goods was therefore, be held to be binding on the 
concerned, but within time as regards plaintiffs. 

the remaining three lots, which were to Counsel for the respondents has relied 
be delivered in July, August and Septem- on Bila^iram Thakarsid'iss v. Fj:<'.kicl 
her respectively. The Subordinate Judge Abraham Giibbay (2), but that ruling 
passed a decree for Rs. 1,057. The Dis* cannot be taken as a guide for the deci- 
triot Judge on appeal enhanced the sion of the present case, for there it was 
amount to Rs. 1,150-12*0 and allowed a consideration of the particular terms of 
interest on that amount from the date the contract and of the conduct of the 
of his decree at 6 per cent, per annum. parties and the circumstances which led 
In this second appeal, which has been the Court to the conclusion that delivery 
filed by Jihe plaintiffs it contended on of the goods in instalments had been 
their behalf : (i) that it has been shown by contemplated. Similarly other rulings 
the evidence of the salesman of the firm cited before us in cases relating to con* 
of Ralli Brothers, the importers of the tracts in which the goods were to be 
goods, that the first lot of goods, i.e. delivered at particular times or in a 
those of the 'November shipment, were particular manner are of no assistance in 
arriving in India up to September 1917, the present case. In the contract in this 
and that the suit in regard to that lot is case it was not mentioned that the goods 
consequently within time ; and (ii) that were to be delivered on any particular 
.even if that has not been shown, still date or dates, and we can see no reason 
jthe whole suit is within time, as the for supposing that the parties intended' 
contract was not an instalment contract, that each lot was to be delivered separ- 
but was an entire contract for the four ately. The defendants have, in our 
lots of goods, so that time in respect of opinion, failed to show that they could 
all four lots would run from the date uot have tendered the goods of the’ 
Iwhen the last lot was due to arrive. November shipment at the time when 

With regard to the first point the evi- the remaining shipments were due and 
dence of tho salesman of Ralli Brothers we hold, therefore, that the whole suit is 
is not very clear, as, although he fias within time. 

said that the goods of the shipments The damages have to be calculated 
from November 1916 to February 1917 with reference to the rate prevailing in 
reached Karachi up to the 8th September September 1917, the last month in which- 
1917, he has not made a statement in the goods could have been delivers, 
regard to the goods of the November That rate was Bs. 6*8-6 o 

shipment in particular. Bat we think damages work out at more than Ks. 

that the second contention is correct, which is the amount claimed by le 
audit is supported by a judgment of a plaintiffs. Nothing has been said m 
Division Bench of this Court reported in argument in regard to the eleventh 
Phul Ohand- Fateh Chand y . Ohhote Lal~ ground of appeal. 

Amba Pershad (1) in which it was held We accept the appeal and alter the 
that a contract for the sale of certain decree to one for Rs. 2,057 with in eres 
goods “November lot 3 grace 60 days” thereon at Rs. 6 per cent, per annum 
was an indivisible one and that the due from the date of the lower appellate 
date did not arrive until the last ship- Court’s decree till realization, ihe res- 
ment under the contract reached Karachi, pondents will pay the appellants costs 
Mr. Sardha Ram for the respondents proportionately in all the Courts, 
points out that it is stated in 01. 7 of G.B. Appeal allowed. 

the printed form of indent that each — ~ 

shipment is to be treated as a separate (- 2 ) (19L6] 4SO«i. •jj5=‘23 C. L, J. 62=33 I. 

(1) A. I. it. 1926 Lah, 618. O' ^=20 G, W. N. 240. 


Lahore Hd. Hassan v. Inayat Hussain 


1927 


A. I. R. 1927 Lahore 94 

Shadi Lal, C. J., and Agha Haidar, J. 


Muhammad Eassan and another 

Djfendants— Appellants. 



' Inayat Biissain and others — Plaintiffs 
and Defendants— Respondents. 

First Appeal No. 561 of 1920. Decided 
on Gth December 1926. from the decree 
of the Sr. Sub-J., Delhi, D'- 23th Novem- 


ber 1919. 

Civil F. C.. 0. 22, Fr. 3 and repre- 

sentative" includes one or several persons. 

The expression ' legal representative" means 
and includes one person .ns well as'several persons 
according as they reoresent the whole interest 
/)f the deceased person : IG All. 211 ; 30 All, 
117 • S A.L. J. 719 ; 7 Mad. L. T. 43 ; and 1 
Z,a/z'. 481, Rel. on. [P.-OS. 0. 1} 

Eiaz Muhammad and Umar Bikhsh — 
for Appellants. 

Oertel and Muhammad Amin — for 

Respondents. 


Judgment. — This app‘^al arises out of 
11 suit brought by a lady Mt. Amir 
Bogam, in which she prayed that a decla- 
ratory decree may be passed in her favour 
against the defendants and she mvy be 
held entitled to 16 siham out of a total 

of 96 siham in the income accruing from 
the Dargah Hai?rat Sayad Hassan Rasul 
Numa situated in Mauza Banskoli in the 
district of Delhi. Tha principal defen- 
dant was one Ahmad Hassan who con- 
tested the suit. There were also other 
defendants among whom we need men- 
tion only Nazir Hussain. Under an order 
dated the Gth March I9l8 Nazir H is ain 
was transposed from the array of the 
defendants and was made a plaintiff in 
the suit. Ahmad Hassan. in his written 
Btabement, traversed-the pleas contained 
in the plaint and further pleaded that 
the plaintiff and her ancestors wei’e nob 
entitled to the income of the Dargah and 
that her suit was barr ‘d under the provi- 
sions of 3. 11 of the Civil P. C. He also 
pleaded that income of the Da'^gah was 
waqf and therefore incapable of enjoy- 
ment in separate shares. Th ire was the 
further plea that the combined offije of 
Sajjula Nashin and M itwalli hal all 
along devolved upon the eldest male des- 
oiudant of the M itwalli and that tbs 
defendant was the M itwalli and Sajjada 
Nashin of the Dargah. A plea as to the 
jurisdiction of the Oeuit was aUo 
taken. A number ot issues were framed 


by the learned Senior Subordinate Judge 
and they were all decided against the 
defendant and the suit of the plaintiffs 
was decreed in the following terms : 

It is ordered and hereby declared that the 
plaiDtiSs have a right to share in the offerings 
of the Dargih Hizrat Sayad Hassan Rasul 
Nu ua. their shares being 'respectively lC/J6ths 
aiidl8|/96th3. 

that is to say, the share of Mt, Amir 
Begam was l6/96th3 and that of Nazir 
Hussain was ISi/QSths. 

It appears that Ahmad Hassan, the 
contesting defendant died, some time after 
the decree of the trial Court was passed. 
An appeal was preferred by his son 
Muhammad Hassan and bis nephew Ali 
Hassan. Ahmad Hassan, however, bad a 
daughter named Sadia Begum, and we 
find that <ahe was not impleaded in the 
appeal. Mb. A^ir Begum, the ^ilaintiff- 
respondent, died during the pendency of 
the appeal, and the appellant's counsel 
says that he put in an application for 
the substitution of the namss of her legal 
representatives on the 23rd October, 
1920. We do not know when this lady 
died, and the application mentioned by 
the appellants’ learned counsel in his 
arguments could not be traced on the file. 
He, however, filed in the office, on the 
25th November 1926, a document which 
purports to be a duplicate copy of the 
said application dated the 23rd October 
1920. Fbis copy is not accompanied by 
any affidavit, and we cannot accept it at 
this stage, several years after the death 
of Mt. Amir Begum. We find, however, 
th8 name of Inayat Hussain, one of the 
legal representatives of Mt. Amir Begum, 
in the title of bho present appeal, bub, as 
stated above, we do not know when and 
under what circumstances the name of 
Inayat Hussain was brought on the 
ncord. Under these circumstances wo 
hold that so far as Mt. Amir Begum was 
concerned the present appeal abates. 
The result is that the decree of the ' 
Court below in favour of Mt. Amir 
Begum in respect of l6/96ths share stands 
and has become final. 

Now remains the question as to 
whether or not the present appeal abates 
against Nazir Hussain, plaintiff-respon- 
dent, having regard to the fact that onlv 
two out of three legal rep»*es0Dtafciv68 of 
Ahmad Hassan. the defendant in the 
Court below, are before the Court as 
appellants We have to look into t^ 
provisions of O. 22, R. 3 of the Civil P- 
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read wifcb B. 11 of the same Order. Now, 
’when a parby dies, then, in order that the 
euib or the appeal may proceed, it is 
necessary that his legal representatives 
■should be brought on the record within 
the prescribed period of limitation. Tho 
<l’iesbion is about the meaning of tho 
expression "legal representative.” Those 
words mean the representation before the 
Court of the plenary interest of tho 
■deceased party. Sometimes that interest 
may be represented by a single individual, 
but it may also be represented by a 
number of persons as the case may be. 
B'lt there should be a complete repre* 
sentafcioQ of the interests of the deceased 
person, whether through a single indi- 
vidual or through a number of persons, 
so that there cannot be a partial repre- 
sentation of that interest. In other 
words, the expression "legal representa- 
tive” moans and includes one pirson as 
well as seve-aPpHsons according as they 
represent the whole interest of the 
deceased person. This view is supported 
by at least three reported cases of 
the Allahabad High Court, namely 
Gharmndi JjaX v. Amir Begum (1) ; 
Sxidar Hussain v. Abdul Ahad (2) ; 
Pazal \fuhammad Khan v. Habibullak 
Khan (3). It may be notid that this 
view is not opposed to the.lavv as laid 
down in tho cases of A^ditl Rahman v. 
Shahah-ud-Din (4) and Mallapragadi v. 
Lingam Viraragava (5). 

In this view of tho case we find that 
the f-ill and complete interest of'Ahmid 
Hassan, deceased was nob represented in 
appeal before the Court in that the name 
of Mb. Saida Begum, his daughter, is 
not includel in bh3 array of appellants. 
If she was unwilling to appear as a party 
appellant it was open to the two legal 
represontabivas, who appear as appel- 
lants, to implead her as a respondent. 
This has nob been done. 


The result is that one of the legal re- 
presmtativds not having been impleaded 
and tho whole interest of Ahmad-Hassan 
nob having been represented by the bwc 
appellants bdoro this Court tho whoh 
appea l abates against Nazir H issaic 
( 1 ) 


(• 2 ) 

f3) 


fHUJ IJ All. 2H=(18J4) A. NV. N 22. 
[WJ31 SO All. 117=5 A. L. J. C2=(1908] 
A. W. N. 41. 


1903 

1920 

[1910 


M. L. T. 18. 


3 A. L. J. 719. 

1 L.fch. 431=55 I. 0. 883. 

20 M. L. J. 303=5 I. C. 514=7 


also. Wo accordingly dismiss tho appeal 
with costs. 

Appeal dismissed. 
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Zafau Ali. J. 

Mul Singh and anotho — Docioo- 
holders — Appellants. 

V. 

Mt. Lahshmi Devi and others — liespon- 
dencs. 

Miscellaneous First Appeal No. 2511 of 
1925, Decided on 16th June 1926, from 
an order of the Dist. J., Jhelum, D/- 13bli 
July 1925. 

Provincial Insolvency Act (1920). Ss.Wiand 
54 — Court cannot pass an order under S. 53 or 
54 unless transferrer Is adjudged insolvent. 

Unless .a person is adjudged insolvent, the 
Insolvency Court has- no jurisdiction to decide 
whether n traosfeT of property made by him 
should bs annulled or was fraudulent and void. 
In other words, no order under S. 53 or S. 64 of 
tho Insolveucy Act can be made unless the 
transferrer has been adjudged insolvent. 

IP. 96, 0. 1} 

Man Singh — for Appellants. 

Gobind Ram Khanna — for Respon- 
dents. 

Judgment. — This is an appeal against 
an order of b le District Judge of Jhelum 
dismissing a petition presented by certain 
creditors of one Ubbam Chand for his 
adjudication as an insolvent. Uttam 
Chand was convicted of murder and was 
executed after the presentation of tho 
petition and the creditors in whose 
favour he had made certain transfers of 
property opposed tho petition on three 
grounds which were embodied by tho 
District Judge in the following issues ; 
(1) Whether in view of the death of 
Uttam Chand, tho applicants have now 
any lochs standi to proceed with tho 
petition for adjudicating Cltbaua Chand 
insolvent ? (2) Whether, if held that 
tho applicants are entitled to p'-oceed, 
the sales by Uttam Chand in favour of 
the other respondents Thakar Das, etc., 
constitute an act of insolvency under 
S. 6? (3) If the said sales are held to 
constitute an act of insolvency whether 
they can now be set aside in view of tho 
fact that Uttam Chand has died ? 

The findings of the learned District 
Judge on the above issues were as fol- 
lows : (1) That the insolvency proceed- 
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ings could be continued as provided by 
S. 17 of the Insolvency Act. (2) That 
the sales of the property took place on 
the lyth of December 1923, and the appli* 
cation for the adjudication of Uttam 
Chand as insolvent was filed on the 6th 
February 1924. The petitioning credi- 
tors had obtained two decrees against 
him prior to the date of the institution 
of the application so that prima facie the 
sales would appear to have constituted 
an act of insolvency under S. 6 (b), there 
being nothing to show that the sales were 
fraudulent. This appears to be self- 
contradictory, but what the District 
Judge meant evidently was that the sales 
fell under 01. (b) of S. 6 and not under 
Cl. (c). (3) That the sales should not 
be set aside as the purchasers acted in 
good faith, etc. 

The issue as stated above was whether 
the sales could be set aside in view of 
the fact that Uttam Chand had died. 

Counsel for the appellants contends 
that having decided the first two issues 
in favour of the petitioners, the learned 
District Judge should have proceeded to 
make an order of adjudication before 
deciding issue (3). This contention is 
correct and must prevail. Unless a per- 
son is adjudged insolvent, the Insolvency 
Court has no jurisdiction to decide whe- 
ther a transfer of property made by him 
should be annulled or was fraudulent and 
void In other words, no order under 
3. 53 or S. 54 of the Insolvency Act can 
be made unless the transferrer has been 
ladjudged insolvent. The order of the 
District Judge in respect of issue (3) is, 
therefore, ultra vires. 

I accept the appeal set aside the order 
of the District Judge and remand the 
case to be dealt with in accordance with 
law. 

K.D. Order set aside. 
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Mahtineau, j. 

Asa Nand — Plaintiff— Appellant. 

v. 

Mahmud and others — Defendants — 
Be^pondents, 

Second Appeal No. 1047 of 1925, De- 
cided on 24th July 1925, from a decree 
of the Dist. J., Dera Ghazi Khan, 
D/- 26th January 1925. 


Practice — New case — Decision on point not^ 
raised by parties is bai. 

Court ought not to decida a case on a pMut' 
not raised by parties. [P 96, C 2J. 

M. L. Puri — for Appellant. 

M. A. Ghani — for Respondents. 

Judgment. — The plaintiff sued for 
possession of a house by right of pre-emp- 
tion on the ground that his house ad- 
joined the house in suit and had a com- 
mon entrance with it from the street. 
The contesting defendant, whose house 
was also contiguous to the house in suit, 
denied that the plaintiff had a superior- 
right and pleaded that he had a right of 
way through the compound of the house- 
in suit. 

The Subordinate Judge gave the plain- 
tiff a decree, finding that his house and 
the house in suit had a common entrance 
from the street and that the plaintiff 
had, therefore, a superior claim under 
the fourth clause of S. 16 of the Pre-emp- 
tion Act, but the District Judge has^ 
revei'sed the decree and dismissed the- 
suit, finding that the defendant’s house- 
as well as the plaintiff’s has a common, 
entrance with the house in suit from 
the street, and that, therefore, the par- 
ties have equal rights. The plaintiff has- 
filed a second appeal. 

The defendant did not plead either in 
the trial Court or in his grounds of ap- 
peal in the lower appellate Court that 
his bouse and the house in suit had a 
common entrance, and the lower appel' 
late Court was wrong in deciding the 
case on a point which had not been 
raised. Moreover the defendant is nob a 
joint owner of the compound in which 
the plaintiff’s house and the house in 
suit are, and the District Judge has 
found as a fact, that he has no right of 
of way over the compound as bis use of 
it has been 'only permissive. There iSr 
therefore, no entrance to the -defendant’s 
house through that compound. 

It is contended for the defendant thafr 
thejjlaintiff ’s house and the house in 
snifhave not got a common entrance, bnfr 
the trial Court’s finding on the point- 
was not contested in ' the lower appel- 
late Court. 

I accept the appeal, reverse the lower 
appellate Court's decree, and restore th& 
decree of the trial Court. The respon' 
dent Mahmud will pay the appelle^^ ^ 
costs throughout. 

G.B. Appeal accepted* 
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Fforde and Campbell, JJ. 

Shakamcid — Dafendanf; — Appellant. 

V. 

Salabat and others — Plaintiffs and 
Defendants — Respondents. 

Second Appeal No, 2535 of 1922, Deci- 
ded on 7th June 1926, from the decree of 

the. Disb, J., Lyallpur, D/- 26bh June 
1922. 

Limitation Act, 5.6 — Extended period can 
only be clainied by one entitled to institute the 
^mt at the time when Umitation begins. 

The extended period under S. 6 can only be 
by a person entitled to institute the suit 
at the time from which the period of limitation 
IS tD be reckoned ; 22 P. R. 1907 ; 108 P. R 1907 
and A.I.R, 1925 P. C. 33, Poll. [P 97, C 2] 

■R’C.Soni for M. Sleem — for Appel- 
lant. 

B. A. Cooper-^tov Respondents. 

Campbell, J. — Two brothers effected 
a sale of ancestral land by registered 
deed, dated the 246h of July 1907. On the 
24th February 1920 a declaratory suit 
was brought by the sons of the alienors 
for a declaration that the sale should not 
affect their reversionary rights. These 
sons were Salabat and Waryam, sons of 
Bultan and Kavam and Beg, sons of Wali 

Dad. 

The question for decision in the second 
appeal which arises out of the suit is 
whether the suit was brought within 
liojitation. The lower appellate Court 
bold that Salabat, who is, admittedly of 
age, was nob under 21 years of age on 
^0 date of the institution of the. suit. 
Inis is a finding of fact and is final so 
far as Salabat is concerned. 

7he^ ages of the other plaintiffs, as 
given in the plaint were : Waryam eight 
years, Karam seven, and Beg four years. 
Ina learned District Judge has held in 
Jagard to them that they were born after 
“he alienation, but that, since there was 
at the time of the alienation in existence 
a naale reversioner, i. e., Salabat, who 
could impugn the sale, therefore the after- 
born sons were competent to do so. The 
question whether the suit of such after- 
born sons was within time seems to have 
been glossed over by the learned District 
, udge, an(j there is no distinct find- 
ing on it. The learned District Judge, 
oowevor, treated the suit as within time 
aud gave the plaintiffs a decree. 
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The first point taken on second apjjoal 
is that the suit of these three minor 
plaintiffs is out of time and this conten- 
tion must i>rov;i.il. The law governing 
the case is contained in the Punjab Act 
I of 1900, and the period of limitation for 
the suit was 12 years from the date of 
attestation of the mutation. There is 
nothing in the judgments of the lower 
Courts to show what this date was. ])ut 
it appears to have been admitted through- 
out the proceedings to be a date more 
than twelve years previous to the institu- 
tion of the suit. Salabat was alive at 
the time of the alienation and also at the 
time of mutation and hence time began 
to run in favour of the vendees from that 
date. 

Under S. 9 of the Limitation Act the 
subsequent births of other sons could not 
stop the running of time. It was stated 
in Umra V. Ghulam {1} that although a 
reversioner born after an alienation has 
been made is under certain conditions 
undoubtedly competent to contest its 
validity, he can only do so if the period 
of limitation has not expired before the 
date of his birth and if his suit is brought 
within the period prescribed by law. 
The same decision was given in Inayat 
Khan v. Shabu (2), and it has recently 
been pointed out by their Lordships of the 
Judicial Committee in Ranodip Singh v. 
Parmeshwar Parshad (3), that the ex- 
tended period under S. 6 of the Limi- 
tation Act can only he claimed by a per- 
son entitled to institute the suit at the 
time from which the period of limitation 
is to be reckoned. These three minor 
plaintiffs, not being in existence at the 
time of the mutation, were not so en- 
titled and they were only pei-mitted to 
sue before the expiry of 12 years from 
the date of the mutation through a next 
friend. 

The appeal is accepted and the suit is 
dismissed with costs throughout as barred 
by time. 

R.D. Appeal accepted. 


(1) [1907] 22 P. R. 1907=89 P. \V. R. 1907= 
27 P. L. R. 1908. 

2) [1907} 108 P. R. 1907. 

3) A. I. R. 1925 P. 0. 33=17 All. 165. 
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Therefore, where an order forbidding amend-- 
ment does not merely decide that a decree-holder’ 


Oaths Act. The learned counsel for the 
appellant before me states that in this 
the learned District Judge was -wrong and 
that the proceedings before the trial 
Court were tantamount to a compromise 
of the suit the plaintiffs having under- 
taken not to produce their evidence and 
to rely upon the statement of Mauji 
alone. He cited H'nnanchal Singh v. 
Jatwar Singh (1) ; Ram Sunder Misra v. 
Jai Karan Singh (2) and Sita Ram v. 
Reave (3); as authorities in his support and 
contended that the burden of proof being 
on the idaintiiYs and Mauji, on \Yho3e evi- 
dence alone the plaintiffs relied, having 
professed ignorance of the correctness or 
otherwise of the plaintiffs failed to prove 
their case. The principle underlying 
this contention of the learned counsel is 
fully borne out by the cases cited above. 
The ])laintiffs having undertaken to es- 
tablish their case by the evidence of 
Mauji who did not support their case 
the suit was rightly dismissed by the 
trial Court. 

Accepting this appeal I set aside the 
decree of the District Judge and restore 
that of the Subordinate Judge. Under 
Ihe peculiar circumstances of the case I 
leave the parties to bear their own costs 
throughout. 

^ 3 ^ Appeal accepted. 

■ ID A. 1. K. All. 570=4*5 AH. 710, 

(2) A. I. R. 1925 All. 271=47 All. 456. 

3) A. I. R. 1925 All. 553=47 All. 921. 
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Coldstream, J. 

Shib Das — Decree-holder — Appellant. 

V. 

BulaJei Mai & Sons and anothet — De- 
cree-holders — Judgment-Debtor — Res- 
pondents. 

Misc. Second Appeal No. 1471 and 
Misc. No. 371 of 1926, Decided on 20th 
October 1926, from the order of the Addl. 
Dist. J., Lahore, D/- 4th March 1926. 

Civil P, C., Ss. 47 end 73 — Order ostensibly 
one under S. TS but as a fact deciding matter 
under S. 47 {\.)—AppeaX lies— Civil P. C.» S. 73. 

No appeal lies against an order passed wholly 
and simply under 8. 73 of the Code. But an 
order which does, as a fact, decide a matter cov- 
ered by S. 47 (1) may, although it ba passed 
ostensibly under S. 73, ba the subject of appeal : 
89 Mad. 570 and 31 M. L. J. 820, Bel. on. 

[P 101 0 2] 


is not entitled to share rateably with other’ 
decree-holders in the assets after attachment,, 
but it dismisses tbe application for execution in. 
toto, such an order is appealable under S. 47 
(1). [P 101 C 2T 

Gobind Ram Khanna — for Appellant. 

Jai Go pal Sethi — for Respondents. 

Judgment. — Shib Das, the appellant,, 
held a decree against Feroz Din, th§- 
second respondent. The first respondent,. 
Bulaki Mai & Sons, also held two de- 
crees against Feroz Din. In execution of 
the decree of Shib Das and certain other 
judgment-creditors the maximum attach- 
able proportion of the Feroz Din's salary 
was attached and was to be rateably dis^ 
fcributed. On 18th February 1924, and 
28th May 1925, Bulaki Mai & Sons- 
put in prescribed printed forms of appli- 
cation for execution of their two decrees- 
The beading of column 10 of this forna 
reproduces in the vernacular Cl. (j) of 

sub-R. (2) of R. 11 of 0. 21 of 'the Civil 
P. 0. (“the mode in which the assistance' 
of the Court is ‘required”). Instead of 
entering in this column the words “by at- 
tachment and rateable distribution of 
pay” the words entered in the first ap- 
plication were “by rateable distribubioD 
with the cases of Ram Das and Shib Das^ 
etc., decree-holders” and in the second ap- 
plication “by rateable distribution of thes 
judgment-debtor’s money which has been* 
raceivei in the Court by attachment.” 

These execution applications were re- 
ceived and registered for hearing along 
with other applications for rateable dis- 
tribution. On the 6bh October 1925^ 
Shib Das objected to the entertainment- 
of these applications on the ground thafj^ 
the provisions of Gi. (j) of 0. 21, R. 11 had: 
not been complied with. Bulaki Mai Ss. 
Sons applied to be allowed to amend 
their execution applications on the 27tb 
November 1925. 

On the 8^th November the Court dis" 
missed the execution application as not- 
being in accordance with the rule and OQ 
the Isb December it dismissed the apph* 
cation for amendment on the authoricy of 
Asgar Ali v. Troilokya Nath Ghose (1/- 
Bnlaki Mai appealed to the Addition^ 
District Judge, Lahore, who on the 4th 
March 1926, accepted the appeal and set- 
ting aside the order of Isb Deceoao®*^ 


(1) [1890) 17 Cal. 631 (F. B.). 
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1925 allowed the rateable distribution 
prayed for. 

Against this order Shib Das has ap- 
f)ealed on the grounds that (l) an order 
under 0. 21, S. 17 was not appealable 
and that the lower appellate Court ought 
to have considered this plea which was 
raised before it as a preliminary objection; 
^2) that there was in fact no appeal ag- 
«iinst the order of the 30th November and 
rateable distribution should not have been 
allowed ; (3) that the order of the Dis- 
’trict Judge is contrary to the provisions of 
■fi. 73 of the Procedure Code ; and (4) that 
"the proposed amendment was merely the 
addition of the word “attachment” which 
would still fail to satisfy the require- 
anents of O. 21, R. 11, sub-R. (2), Cl. (j). 

I find no force in the fourth ground 
above. Had amendment been allowed I 
think the condition of the provisions of 
Cl. (j) of 0. 21, R. 11 would have been 
^sufficiently satisfied ; for it was the salary 
•of Peroz Din which was under attach* 
ment in the cases specified hy Bulaki Mai 
in Column 10. The ground is purely 
technical and immaterial. In this con- 
nexion the remarks by Broadway, J., at 
the end of Kanji Mai v. Eidar Nath 
(2) appear apposite here. 

The first ground mentioned above is 
the one most strongly urged by Mr. 
Gobind Ram who contends that the 
matter decided by the orders of the exe- 
cuting Court was not one arising bet- 
ween the parties in the suit but affected 
the rights inter se of the decree-holders 
only and were not, therefore, appealable 
under S. 47 of the Procedure Code. 

The rulings cited in support of this 
o,rgumont relate to cases in which the 
only question involved was whether after 
attachment assets should or should not 
be shared. Such was the nature of the 
•dispute in Ram Chunder v. Bamiron (3l 
sand Balmer fjawrie & Go. v. Jadti Nath 
Banerjee (4). Mr. Gobind Ram also puts 
forward a Single Bench judgment of this 
Court in Janlci Nath v. Ross (C. A. No, 
'2157 of 1925, decided on 22nd January 
1926). The cironmstanoos dealt with by 
■that judgment are nob stated in the judg- 
ment which, therefore, offers no certain 
?guide in the present case. 

It is authoritatively settled that no 


( 2 ) 

• 8 ) 

U) 


.1910] 32 P. W. R. (L919)=49 I. 0. 982. 
1907 6 0. L. J. 487=11 0. W. N. 438. 
19151 42 Oal. 1=27 I. 0. 644=19 C. W. 
N. 1202. 


appeal lies against an order passed wholly 
and simply Tindor S. 73 of the Code. But 
there is authority for Mr. Sotbi’s conten- 
tion that an order wlucli does, as a fact, 
decide a matter covered by S. 47 (1) of 
the Code may, aUhough it be passed! 
ostensibly under S. 73, ho the subject of 
appeal. Such authority i; furnished by 
the rulings of the Madras High Court in 
Venkatapennnal v. Venkata Redd/ (5) 
and Venkatakrishiia Patter v. Venkata' 
krishna Patter (6). 

Now had the order appealed against 
forbidding am3ndm9nt‘; merely decided 
that Bulaki Mai k Co. were not enti- 
tled to share rateably with other decree- 
holders in the assets after attachment, 
the case would have been different. But 
the order did more than this for it dis- 
missed Bulaki Mai’s application for exe- 
cution in toto. 

Such an order appears to mo clearly to 
be one deciding a matter arising between 
the decree-holder and the judgment-de-j 
bbor, and, therefore, appealable under thej 
provisions of S. 47 (l) of the Code. (After 
dealing with points nob material for our 
report his Lordship allowed the appeal). 

G. B. Appeal accepted. 

”"(5) [1915] 39 Mad. 570=29 M. L. J. 96=29 I. 

C. 231=(1915) M. W. N. 334. 

(G) [1917] 31 M. L. J. 820=37 I. C. 900=5 L. 

W. 354. 
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Shadi Lal, C. j. 

Ghulam Murtaza Khan — Plaintiff — • 
Petitioner. 

V. 

Fazal Ilahi Khan and others — Defen- 
dants — Respondents. 

Civil Revision No. 521 of 1926, Decided 
on 6bh December 1926, from the order of 
the Small Cause Court J., Jullundur, D/- 
8th June 1926. 

Limitation Act, Art. 67— Mortgage of house, 
under attachment — A Suit hy mortgagee to en- 
force personal security— Art. 67 applies — Limi- 
tation Act, Art. 07. 

Where a house was mortgaged while under at- 
tachment, a suit by mortgagee to enforce the per- 
sonal security is governed by Art. 67, the mort- 
gage being void altogether. Act. 97 does not ap- 
ply to such a case. [P 102 G 1] 

Feroze-ud-Din — for Petitioner. 

Muhammad Amin — for Respondents. 
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Judgment.— The house mortgaged by 
Defendant Ko. 1 and his brothers to the 
plaintiff predecessor-in-interest in 1921 
was, at that time, under attachment in 
execution of a decree obtained against 
the mortgagors. It is therefore clear that 
the mortgage was void as against all 
claims enforceable under the attachment, 
vide S. 64 of the Civil P. C. 

The plaintiff now seeks to enforce 
only the pei'sonal liability of the mort- 
gagors, and the suit must bo regarded as 
one brought on a bond, to which article 
107 of the LimitaMon Act applies. It is 
not disputed that under that Article the 
claim was barred by time, bub the learn- 
ed counsel for the petitioner contends 
that Article 97 governs the case. No 
reasons, however, have been shown in 
support of the contention that consider- 
ation existed at the time of the execution 
of the bond and that that consideration 

failed subsequently. 

For the aforesaid reason I see no valid 
ground for interference in revision. The 
application is accordingly dismissed with 
costs. 

Application dismissed. 
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Fforde and Addison, J.T. 

Kin(j-Empero} — Petitioner. 

V. 

B ikhshan — Accu-'ei — Respondent. 
CriminalRevision No. 640 of 1926, Deci- 
ded on 14th .Tuly 1926, reported by the 
Dist.Mag., Multan, on 20th April 1926, 

Criminal P. C., .S. 5G2 — Second CI(i5S MagU' 
(rate can invoke In the Punjab : 5 Lah. 36=:A.I. 

R. 1924 Lah. 454=81 l.C. 948, Overruled. 

Magistrates of the 2ad Class are competeot t<3 
invoke the provisions of S. 5G2 in the Punjab.: 

5 Lah. 36=A. 1. R. 1924 Lah. 454=81 I. C 
948, Overruled. [P. 102, C. 2j 

R. C. Soni for Goot. Advocate — for the 
Crown. 

Fforde, J . — The facts out of which 
this revision has arisen may be stated 
shortly : One Bakhshan was on the 25th 
of February 1926, convicted of theft 
under the provisions of S. o79 of the 
Indian Penal Code by a Magistrate in- 
vested with Second Class powers. The 
Magistrate applying the provisions of 

S. 562 of the Code of Criminal Procedure 
directed that the offender be released on 


1927 

his entering into a bond with surety in 
the sum of Rs. 200, to appear and receive 
sentence when called upon during a 
period of six months, and in the mean 
time to keep the peace and be of good, 
behaviour. 

The District Magistrate has under the" 
provisions of S. 438 of the Code of Crimi- 
nal Procedure reported the matter to 
this Court, with a recommendation that 
the order of the trial Magistrate be set- 
aside, and the case remanded for a fresh 
order to be passed in accordance with law^ 
The learned District Magistrate has 
adopted this course by reason of a- 
judgment of Mobi Sagar, J., in Crown v.- 
Jawali and Sri Ram (l). The learned. 
Judge in that case held that a Second 
Class Magistrate was nob competent to- 
act under the provisions of S. 562, and 
that his proper course would have been to- 
have submitted the case to a First Class. 
Magistrate, or a Sub-Divisional Magis- 
trate, for orders with his report, if he- 
was of the opinion that the case was a At- 
one for the exercise of powers under that 
section ; and he accordinly remanded ther 
case to the trial Magistrate to take the 
proper steps. The learned Judge in- 
coming to this conclusion was not infor- 
med that Magistrates of the Second Class 
have been specially empowered by tbe= 
Local Government to exercise the powers 
conferred by S. 562 of the Code of Crim- 
inal Procedure. This is a matter upon 
which the District Magistrate in that 
case should have satisfied himself befor® 
taking steps under S. 4-38 of the Criminal 
Procedure Code. The notification in 
question is contained in part 1 of th& 
Punjab Government Gazette of April 
22, 1910, at page 30-3. The notification* 
itself which is dated the 18th of April 
1910, and numbered 431 (Home) reads as- 
follows : 

The Lieutea.ant-Governor of the Panj^b 
hereby pleased to invest all Magistrates of tho 
Second Class in the Punjab with the power to- 
exercise all or any of the powers conferred upon 
a Court by the provision of S. 562 of the Code of 
Crimiual Procedure, 1898. 

As it is perfectly clear from this 
fication that Magistrates of the Second 
Class are competent to invoke the provi" 
sions of S. 562 of the Code of’ Gritnio* 
Procedure, it follows that in the present 
case the trial Magistract has acted with i 

(!) A. I. R. 1924 Lah. 454=5 Lab. 36. 
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perfect propriety and in accordance with 
law. His order therefore must stand, 
and the recommendation of the District 
Magistrate be refused. 

Addison, J.— I agree. 

R.D. Recommendation- refused. 
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Shadi Lal. C. J., and Agha Haidar, J 

H. B. Morton — Plaintiff— Appellant. 

V. 

E. Woodfall and others — Defendants — 
Kespondents. 

Pirst Appeal No, 3095 of 1922, Deci- 
ded on 3rd December 1926, from the de- 
cree of the 1st Cl. Sub-J., Delhi, D 30th 
August 1922. 

(a) Contract Act, Ss. 95 and 96 — Mere taking 
personal security by vendor 1$ not tantamount to 
abandonmeyit of lien — It is a question of fact — 
Burden of proof rests on party denying lien — 
Consideration partly cash and partly shares — 
Vendor has no lien for the amount of shares. 

If a vendor has not received the whole or a 
portion of the purchase money, a lieu is created 
in his favour, and he cannot be deemed to have 
abandoned it by a mere personal contract to defer 
payment of a portion of the purchase money or 
to take the purchase money by instalments, or by 
taking a mere personal security for the purchase 
money, e. g. a promissory note, a bill of exchange 
or a bond. Whether the vendor has relinquished 
his lien is in every case a question of intention 
to be gathered from all the circumstances of the 
case, and the onus rests on the person denying 
the right of the vendor to prove a clear and 
manifest intention to relinquish that right. 

Where the oonsideration oonsisted partly of 
money and party of shares and for that portion 
of the consideration which was represented by 
shares the vendor did not intend to rely on the 
security of the estate but on the shares of the 
company. 

Held : that the arrangement .is inconsistent 
with the vendor's lien in so far as the value of 
the shares was concerned, and that he has no 
lien on the estate : Brentwood Brtch and Coal 
Company, (1877) 4 Ch. D. 6G2, Foil. [P 104 0 Ij 

(b) Civil P. C., 0. G, li. 17 — Amendment can 
he allowed at any stage. 

The law ooufers a wide discretion upon the 
Court to allow amendment at any stage of the 
proceedings. [P 104 0 2] 

Moti Sugar, Des Raj Sawhney and 
Bishan Narain — for Appellant. 

Shamair Chand, Jagan Nath Bhan- 
dari and Parkash Chand — for Respon- 
dents. 

Shadi Lal, C. J. — By an indenture 
dated the 22Dd July 1920, the plaintiff, 
Mrs. Morton, conveyed to the defen- 


dants, Mr. E. NYoodfall and the Indian 
Printing and Publishing Company 
Limited, certain premises, a printing 
press and a newspaper called “The Morn- 
ing Post.” The deed contained a cov- 
enant that the vendor liad agreed to 
sell to the aforesaid vendees tlie ^iroperty 
mentioned above “ for the sum of 
Rs. 1,00,000 payable as liereinaCtcr men- 
tioned,” that is to say, Rs. GO.UOO, on or 
before the execution of these prej^ents, 
Rs. 20,000 within three months of the 
date hereof together with interest till 
payment at the rate of 5 percent, per 
annum, and transfer or allotment of two 
thousand fully paid up shares of the 
said Indian Printing and Publishing 
Company Limited before 30th September 
1920. The vendees paid Rs. 60,000 at 
once and Rs. 20,000 in April 1921. The 
dispute is now confined to the remaining 
portion of the consideration for the sale. 
Mrs. Morton seeks to recover Rs. 20,000, 
with interest thereon, and also claims a 
lien upon the estate for the amount due 
to her. 

The claim made by the plaintiff has 
been disallowed by the Subordinate 
Judge, and the main question debated 
before us is whether Rs. 20,000 should be 


held to be an unpaid portion of the pur- 
chase money and should constitute a 
charge on the property. The right of 
the vendor to a lien is founded upon a 
rule of equity. l)ut, as pointed out by 
their Lordships of the Privy Council in 
Wehh V. Maepherson. (1), the vendors 
lien given by the Courts of equity is 
different in its origin and nature from 
the charge which a vendor obtains undor 
S.55. sub-S. (4), Cl. (b) of the Trans- 
fer of Property Act (IV of 1882). Tho 
statute creates a presumption in favour 
of the existence of such charge, and the 
presumption can be displaced only by 
proving a contract express or implied, 
which is inconsistent with the continu- 
ance of the charge. 

The Transfer of Property Act has noc 
been extended to the Punjab, and an un- 
paid vendor in this Province cannot in- 
voke the statutory right given by tho 
aforesaid section, but can rely only upon 
the general principles of equity. A 
perusal of the sale-deud. however, shows 
that consideration for the convey- 
ance was not Rs. 1, 00,000 in cash, bu t 

*"d) [1904] 81 Cal. 67=30 I. A, 238=8 C. W. 

' N.4li:8 Sar.5.54(P.O.;. 
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Rs. 80,000 in cash and 2,000 fully paid up 
shares. Ifc is true that the deed contains 
a recital to the effect that the considera- 
tion was Rs. 1,00.000 but the recital de- 
clares at the same time that the amount 
was to be paid in the manner described 
in the operative clause, and when we 
come to the operative part of the docu- 
ment we find that the price was to be 
paid partly in cash and parMy in shares. 
It is indisputable that the vendor could 
not ask the vendees to give her 
Rs. 20,000, in lieu of shares, and that 
the vendees v.’ould have discharged their 
obligtion if they had given her 2,000 
shares before the prescribed date. Up to 
that date she was entitled only to the 
shares and could not demand any money 
instead of those shares. 

It is true that if a vendor has nob re- 
ceived the whole or a portion of the pur- 
chase money a lien is created in his 
favour, and he cannot be deemed to have 
abandoned it by a mere personal contract 
to defer payment of a portion of the pur- 
chase money or to take the purchase 
money by instalments, or by taking a 
mere personal security for the purchase 
money, e. g., a promissory note, a bill of 
exchange or a bond. Whether the 
vendor has relinquished his lien is in 
every case a question of intention to be 
gathered from all the circumstances of 
the case, and the onus rests upon the per- 
son denying the right of the vendor to 
prove a clear and manifest intention to 
relinquish that right. 

The consideration in the present case 
consisted, as stated above partly of money 
and party of shares; aqd it is obvious 
that for that portion of the consideration 
which was represented by shares the 
vendor did not intend to rely on the 
security of the estate but on the shares of 
the company. This arrangement was, in 
our opinion inconsistent with the vendor’s 
lien in so far as the value of the shares 
was concerned. The facts of the case 
appear to be similar to those of Brent’ 
tcood Brick and Goal Company (2). In 
that case the consideration consisted of 
£8,000 to be paid in the manner therein 
after mentioned namely “the sum of 
£6,000 in cash, and the further sum of 
£2,000 by delivery of 400 shares.” The 
Court of Appeal decided that the nature 
of the contract was such as to exclude 

~~( 2 ) C1877J 4 Ch. D. 562=46 LT J. Ch. 554=30 
L. T. 313=25 W. R. 481. 


the vendor’s lien, and that the latter had 
consequently no lien on the estate. 

We accordingly hold that the plaintiff 
was in pursuance of the covenant in the 
sale deed, entitled only to 2000 shares 
and that she cannot claim Rs. 20,000 as 
a portion of the purchase money. Nor 
can she claim a lien on the property for 
the amount which may be found to be 
due to ber. At the same time it is clear 
that the defendants did not carry out 
their promise to assign oi allot to her be- 
fore the 30th September 1920, 2000 fully 
paid up shares of the company ; and she 
would therefore be entitled to damages 
for the breach of the contract. 

The action brought by the plaintiff 
was for the recovery of a sum of money, 
and. though that sum was described in 
the plaint as an unpaid portion of the 
purchase money, it could be claimed as 
damages for the breach of the contract. 
It is true that a slight amendment of the 
plaint is necessary to adjudicate upon 
that claim, but the law, as enacted in 
O. 6, R. 17 of the Civil Procedure Code, 
confers a wide discretion upon the Court 
to allow amendment at any stage of the 
proceedings. The real question in con- 
troversy between the parties relates to 
the amount which the plaintiff is enti- 
tled to recover from the defendants, and 
this question should be determined final- 
ly in the present suit and a multiplicity 
of proceedings should be avoided. 

A preliminary objection to the hearing 
of the appeal was taken on the ground 
that the memorandum of appeal was not 
accompanied with a copy of the judg*. 
ment disposing of issues Nos. 7 and 8 in 
favour of the plaintiff ; but we consider- 
ed this objection to he untenable. The 
judgment which accompanied the memo- 
randum of appeal is a self-contained 
document and embodies a finding on each 
of the aforesaid issues, though it does not 
contain the reason therefor. We ac- 
cordingly overrule the objection. 

The result of the above discussion is 
that we accept the appeal and remit the 
case to the Subordinate Judge who is 
directed to allow an amendment of the 
plaint and to decide the suit after deter- 
mining the issue as to damages. Tb® 
parties will be allowed to produce evi" 
dence on this issue. The costs of this 
Court shall he costs in the cause. 

R.D. Case remitted. 
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Addison, J. 

W'attah — Defendant — Appellant. 

V. 

Nahi Bakhsh and others — Plaintiffs — 
'Bespondents. 

Second Appeal No. 1779 of 1926, Da- 
-oided on 11th January 1927, from the 
«decre6 of the Dist. J., Campbellpore, D/- 
10th April 1926. 

Punjab Prc’emptlon Act, S. 15 — Mahoviedan 
jcmale vendor holding lands in her oton rtght-^ 
Ber husband's agnates are not necessarily her 
•agnates. 

Where a Mohemedau widow holds lauds i 
ler own right, i, e., as full owner the agnates of 
ler husband are not necessarily her agnates. 

The explanation to S. 15 applies only in the 
case of sale by a female of laud to which she has 
•^succeeded on a life tenure through her husband, 
s^on, brother or father. It follows, that the 
female vendor’s agnates must necessarily be the 
«ame as those of her brother or father, but the 
•agnates of her husband are not her agnates. 

[P 105 0 2] 

Shamah' Chand — for Appellant. 

Nanah Chand — for Respondents 

Addison, J. — -The following pedigree 
"table will help to explain this appeal : 

Nur Mohamed 

Tir J I I 

:Muhammad. Murid. . S heikh Mohd. 

Ghulam Mohd. Pazil Din Ilahi Bus 

Widow I 

Mst. Mohammad Bibi Nabi Bux 
Vendor. Plaintiff. 

Mt. Muhammad Bibi who appears 
"to have minor daughters alive many 
■years ago was given land in full owner- 
-ship in lieu of her dower by her father- 
in-law, Murid. She sold this property 
‘to three different persons and the plain- 
■tiff, who is an agnate of her husband, 
instituted three suits for possession of 
‘the land sold by m^ansof pre-emption. 
'The trial Oonrt dismissed all three suits 
*on the ground that the only evidence 
;produced by the plaintiff was that he 
^as an agnate of the widow’s husband 
-■and that he did not prove that he was 
-a,n heir of the widow. On appeal it was 
, .admitted before the District Judge that 
the plaintiff was not an agnate of the 
vendor though ho was of her deceased 
husband. The District Judge also stated 
in his judgment that no evidence was 
^adduced by the plaintiff to prove that 
he Was the heir of the vendor except that 
^he pedigree table given above was 

♦ 

< 

4 
4 ♦ 

h 
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establij^hod. On that hncling clearly tho 
District Jiulgo should have dismissed the 
appeals, but as counsel for tlie appellant 
contended before him tliat Khojas fol- 
lowed 'Hindu Law iu matters of succes- 
sion and that, (lioroforo, the heirs of 
vendor s deceased Inishand were her heirs 
he accepted the ajipeals and remanded 
the suits under 0. -U, R. 2:», Civil P. C., 
for redecision on the merits after .‘•iving 
the plaintiff a further opportunity to 
establish this. Against his decision tlicse 
three second appeals have been preferi ed 
here. The plaintiff stated in his plaint 
that he was an agnate and heir of the 
vendor and also a member of the Khoja 
tribe, whereas the vendees were not. It 
was on these grounds that he claimed 
pre-emption. The fact that he was an 
agnate and heir of the vendor ^Yas denied. 

The issue framed was whether the plain- 
tiff had a superior right of pre-emption 
to that of the vendees. All that plaintiff 
did was to prove that he was an agnate 
of the widow’s husband. As the widow 
held the land in her own right, i. e., was 
its full owner, the fact^that he was an 
agnate of her husband proved nothing, 
The explanation to S. 15 of the Punjab 
Pre-emption Act applies only in the case 
of sale by a female of land to which she 
has succeeded on a life tenure through 
her husband, son, brother or father. It 
follows, that the vendor’s agnates must 
necessarily be the same as those of her 
brother or father, but the agnates of 
husband are not her agnates, see page 47 
of Ellis Law of Pre-emption, 5th edition. 
As the plaintiff knew what he had to 
prove and utterly failed to prove that he 
was either an agnate or an heir of the 
vendor the District Judge undoubtedly 
erred in accepting the appeals and send- 
ing them back so as to give the plaintiff 
a further opportunity to produce evidence 
which he had not tried in the first in- 
stance to produce. The argument put 
forward before the District Judge that 
Khojas followed Hindu Law in matters 
of succession appears to be a mere after- 
thought as it is not even mentioned in 
the grounds of appeal before the District 
Judge. I have no hesitation in accept- 
ing these three appeals. I set aside the 
orders of the District Judge and restore 
the orders of the trial Court dismissing 
the suits with costs throughout. 

G.B. Appeals allowed. 
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Addison, J. 

Amin Chand and others — Piaintifts — 
Appellants. 

Y. 

Kh ial i and others — Defendants — Res- 
pondents. 

Second Appeal No. 191S of 1926, Deci- 
ded on loth January 1927, from the 
decree of the Dist. J, Hiisar, D- 21sb 
May 1926. 

L’unlt'if.ion .lc^ S. L ) — Eiecitlton of 
tlecrec — Or<]cr glviiKj tl.nc for payment cannot 
he exduded. 

An or.ler morely giving time to judgment- 
debtor for p.iyiiieiit not au order staying exe- 
cution or an injunction and S. 15 does not apply 
in such a case : 40 AU. 193, Foil. 

[P. 106. C. 2. P. 107. C. 1] 

{h) JJmUaiion Act, Art. 182 (5) and (6)— 
Applica ion by only one of several joint decree- 
holders £s also covered by Cl. (5) — Application 
not In accordance with lato— Issue of notice 
under 0. 21, li. 22, gives fresh start for limita- 
tion— Civil P. C., 0. 21. R. 22. 

The mere fact that an application for execu- 
tion IS made by one of several joint decree- 
holders does not take it out of the purview of 
Cl. (5) of Art. 182. ' fP. 107, C. 1] 

Further where the application is not in accor- 
dance with law a notice issued under R. 22 of 
O. 21, would bs a step which would give a fresh 
stait'for limitation under Cl. (6) of Art. 182: 
.1. I. B. 1920 Pa'. ICO, Bel. on. [P.!l07. C. 1] 

Shamair Chand — for Appellants. 

Nanwan Mai — for Respondents. 

Addison, J. — The firm Ram Parshad- 
Ram Ricbpal obtained a money decree 
against one Man Singh. On the 16th 
July 1917 the firm sold by a registered 
deed the decree in favour of four persons, 
namely Amin Chand, Bucha Mai, Piare 
Lai and Ram Karan, who constitute a 
joint Hindu family, though the sale \\’as 
in the name of the four individuals. On 
the 20th July 1922, Bucha Mai one of 
the vendees, applied for execution of the 
decree, clearly stating that it had been 
sold to him and the three others. Notice 
issued under O. 21, R. 16, Civil P. C., 
and on the 28th July 1922 the decree- 
holder and the judgment-debtor along 
with Bucha Mai were present. The sale 
was admitted. The judgment-debtor 
stated that he had ijaid Ks. 700 and he 
asked for time up to the 4th November 
1922 to pay the balance of Rs. 800. 
Bucha Mai bad no objection and the 
Court passed an order to the effect that 
transfer was sanctioned in favour of the 
petitioner and that at his request the 
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execution proceedings were consigned to* 
the record room. 

Ram Karan, another of the vendees, 
next applied for execution of the decree 
on the 14fch July 1925. It would appear 
that by this time Bucha Mai, who first 
applied, was dead. The petition was 
dismissed in default on the 20th July 
1925 and there the order should have 
ended. Tlie Court, however, also went 
on to say that the petitioner could not 
take*out execution as the transfer had. 
already been effected. 

Then on the 19bh August 1925, the 
three vendees other than Bucha Mai 
along with Bucha Mai’s son applied for 
execution. It was contended that this- 
application was tinoe-barred. The execu- 
ting Court held that it was nob time- 
barred but on appeal the District Judge 
held that it was. Against his decision, 
this second appeal has been presented. 

It was first argued that time should be 
held to commence to run from the 4th 
November 1922 as the judgment-debtor 
was given time up to then on the 28th 
July 1922 to pay. If that argument is 
accepted the application of the 19bh 
August 1923 which is in dispute is 
clearly within time apart altogether 
from Ram Karan’s application of th& 
14th July 1925. The argument is based 
on S. 15 of the Limitation Act. It seems 
to me, however, that it cannot be held 
that the application for the execution 
of the decree dated the 20th July 1922,. 
was stayed by an injunction or order 
so as to extend the time up to the 4th 
November 1922. It is true that the 
judgment-debtor asked for time up to- 
then and the decree-holder had no objec- 
tion, so that the executing Court at the 
request of the decree-holder consigned 
the proceedings to the record room. Bub 
this was not an order or an injunction, 
in my opinion, staying the execution. 
In this connexion see Thakamoyi Dasai 
V. Nadiar Chand Pdlmal (1) which is in 
point. It was held there that it was 
essential to point out the injunction or 
order staying the execution and in the 
present case there was no such injunc- 
tion or order. Further, it was held m 
Juratoan Past v. Mahabir Dhar Dube (3) 
that au order merely giving time for | 
payment is not an order sta ying ex 33 1 J 

(1) [1916] 36 I. C. 939. _ . 

(2) [1918J 40 All. 198=44 I. 0. 24=16 A. 

71. 
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bion or an injunction and that S. 15 of 
the Limitation Act did not apply in s‘’ch 
a case. I therefore hold thas the period 
between the 28th July 1922 and the ith 
November 1922 cannpt be excluded in 
computing the period of limitation. 

It was next argued that in any case 
Ram Karans application of the 11th 
July 1925 brought the present applica- 
tion of the 19th August 1925 within 
limitation, It was held by the Patna 
High Court in Jagendra Prasad Naryan 
Sinha v. Manyal Prasad Sahu (3) that 
an execution application was one made 
in accordance with law within the mean- 
ing of Art. 182 (5) of Sch. I of the 
Limitation Act if the particulars required 
by Rr. 11 to 15 of O. 21 of the Civil P. C. 
were mentioned in the application. The 
mere fact that the application was made 
by one of several joint decree-holders did 
nob take it out of the purview of Cl. 5 
of Art. 182. 

It was further held that where the 
lapplication for execution was not in 
accordance with law a notice issued 
under R. 22 of 0. 21 would be a step 
which would give a fresh start for limi- 
tation under Cl. 6 of Art. 182 of Sch. I 
bo the Limitation Act, In the present 
case a notice issued upon the application 
of the 20th July 1922 under 0. 21, R. 16. 
According to Jagannath v. Shrineicas (4) 
that would be a step in aid of execution. 
It follows therefore that the application 
of the 20bh July 1922 was a step-in-aid 
of execution although it was not men- 
tioned in it specifically that the applica- 
tion was on behalf of all the transferees as 
required by 0. 21, R. 15 of the Civil P. C. 

It has next to be decided as to what 
actually happend on this application of 
the 20th July 1922. Only one transferee 
applied to execute the decree and his 
application was a step-in-aid though he 
did not specifically state that he was 
executing on behalf of all the four trans- 
ferees. But he clearly stated in that 
application that the transfer had been 
effected in favour of himself and the 
other three. In my opinion that was an 
application asking for the transfer to be 
made in the name of all the four trans- 
ferees and it was merely a clerical 
mistake that the Court recorded the 
order that th^ transfer was sanctioned 
in favour of the petitioner. This order 

(8) A. I. R. 19‘26 Pat. 160. 

(4) A. I. R. 1926 Na?. 862. 
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should thus 1)0 treated as transfering 
the decree in tlio names of all the four 
persons whom tlie petitioner clearly men- 
tioned as being the transferees. 

That being the case, there is no doubt 
that the application of Kaui Karan dated 
the 14th July 1925, was a good applica- 
tion as it was ])i-esented within time, 
lb follows that the application now in 
dispute dated the 19th August 1925, is 
also within time. 

Even if it be held that the order of 
transfer made by the Court was in 
favour of Bucha Mai, then the applica- 
tion of Ram Karan also to execute the 
decree on the ground that he was a 
transferee would be competent and would 
be for the reasons given above a step-in- 
aid of the execution. See in particular 
Jagannath v. Shriniwas (4). Ram 
Karan’s application dated the 14th July 
1925, was to the effect that he was a 
purchaser, that he should be allowed to 
execute the decree. In that view also 
his application would save limitation. 

For the various reasons given I hold 
that the application in question was 
presented within time. I therefore 
accept the appeal and setting aside the 
order of the District Judge, restore with 
costs throughout the order of the execu- 
ting Court holding that the api)licatiori 
was within limitation, The executing 
Court will now proceed with execution. 

G.B. Appeal allowed. 
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Zafar Ali, J. 

Sheo Ram and others — Defendants 
Appellants. 

V. 

Mam Raj — Plaintiff — Respondent. 

Second Appeal No. 1581 of 1926, Deci- 
ded on 2nd December 1926, from a decree- 
of the Sr. Sub-J., Rohtak, D/- 4th March 
1926. 

Hindu Law—Partilion—Parlial parliilon — 
Presumption of complete partition arises. 

Where a partial partition is proved, the pre- 
sumption is that there has been a complete parti-- 
tion both as to parties and property. [P. 108, C. IJ, 

N. C. Mehra — for Appellants. 

Skamair Chand — for Respondent. 

Judgment. — The only question for 
determination in this second appeal is.- 
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Nvhether the finding of fact arrived at by 
the lower appellate Court is correct in 
view of the Hindu Law on the'point. That 
law as stated in S. 270 (4) of Mulla’s 
Hindu Law runs thus: 

1 Where a partial partition is proved, the pre* 
•sumpiion is that there has been a complete 
^partition both as to parties and property'. 

Now the facts are briefiv as below : 

Shiv Ram, Defendant No, 3, is a colla- 
teral of the two brothers who figured as 
Defendants Nos. 4 and 5 in the Court. 
All these were at one time joint owners 
of some agricultural land as well as two 
houses and it was admitted that the land 
was partitioned. So the presumption 
under the Hindu Law was that the 
houses had also been partitioned. This 
presumption receives support from two 
circumstances, viz., (1) that Shiv Ram 
Defendant No. 3 mortgaged one house 
anddeft the village, and (2) that Defen- 
dants Nos. 2 and 3 and their widowed 
mother jointly sold the other house re- 
presenting that they were the sole 
owners thereof. The lower appellate 
Court was, therefore, justified in conclu- 
ding that Dofeadants No. 2 and 3 (and 
their widowed mother) were owners of 
the whole house, when they sold it. 
There is, therefore, no ground for inter- 
fering with the judgment of the lower 
appellate C)urt, and I dismiss the ap- 
peal with costs. 

j.v. Appeal dismissed. 
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Jai L Aij, J • 

Ghiilam Husain — Applicant — Appel- 
lant. 

V. 

Ravieshwar Das and others — Defend- 
dants — Respondents. 

Misc. First Appeal No. 2749 of 1925. 
Decided on loth November 1926, from 
.an order of the Dist. J., Jhelum, D'- 22nd 
July 1925. 

(a) Provincial Insolvency Act (19-20), S. 10— 
Debts payable whether alone or jointly with 
others amounting to R$. 500— Debtor can present 
an application. 

A parson is entitled to present an application 
for insolvency if he can show that the debts 
payable by him whether alone or jointly with 
-others amount to more than Rs. 50S. [P 103 0 2J 


(6) Provincial Insolvency Act (1920), S. 53 — 
Question of fraudulent transfer should be con- 
sidered at the time of realising the debtor's 
assets. 

Questions relating to the alleged fraudulent 
transfers by the applicant do not arise at the 
time of his being deelared an insolvent but they 
are more appropriate for determination when the 
question arise.s of realising his assets. [P 109 C 1] 

Shajnbn Lai for Mohammad Alam — for 
Appellant. 

Gobind Ram Khanna — for R3spond0nts. 

Judgment. — The appellant presented 
an application for being adjudicated an 
insolvent. He alleged that his debts 
amounted to Rs. 3,265 out of which 
R.S. 1,695 were alleged to be due jointly 
from himself and his brother. He stated 
that he was unable to pay these debts 
and the only property of any value that 
he showed in his list of assets is J^rd 
share in 56 kanals 17 marlas of land 
which was alleged to have bsen mort- 
gaged by him to Mohammad Waris for 
Rs. 913. This Mohammad Waris is a 
brother-in-law of the appellant. Another 
ground in support of the application was 
that the appellant had been arrested in 
execution of a decree. No issue, however, 
was framed on this last ground of the 
application and consequently no evidence 
was led in support of it. 

The District Judge held that tho only 
debts that could be taken into considera- 
tion in determining the amount of debts 
due from the applicant were the debts 
due from him alone and not those that 
were due jointly from him with others. 
He came to the conclusion that the only 
amount that had been proved to be due 
from him alone was about Rs. 300 due to 
Lakhmi Das creditor who was examined 
in Court and stated that he had instituted 
a suit for Rs. 500 against the applicant 
and his brotder jointly and for Rs- 300 
against the former alone. In my opinion 
the applicant is entitled to present an 
application for insolvency if he can show 
that the debts payable by him whether 
alone or jointly with others amount to 
more than Rs. 500. This is practically 
the only ground on which the District 
Judge has dismissed the application as be 
has practically given no finding as to the 
value of the assets of the applicant. 1° 
any case there was the further ground 
that the applicant was under arrest and 
this is proved by a copy of the warrant of 
arrest with the report thereon which he 
filed with the memorandum of appeal* 
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I consider that; there are good grounds 
for accepting the copy at this stage 
because the District Judge did not frame 
an issue on the point. There are prima 
facie grounds to hold that the applicant 
is unable to pay his debts. I hold that 
Ghulam Husain has proved that he was 
entitled to present an application for in- 
solvency and should, therefore, have been 
adjudicated an insolvent. 

I accept this appeal and adjudicate the 
applicant an insolvent and remand the 
case to the District Judge to proceed with 
the insolvency proceedings in accordance 
with law. The questions relating to the 
alleged fraudulent transfers by the appli- 
cant do not really arise at this stage. 
They are more appropriate for determina- 
tion when the question arises of realising 
his assets. There will be no order as to 
costs of this appeal. 

Appeal accepted. 
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Campbell, J. 

Empero) — Appellant. 

v. 

Ahdur Rahman — Accused — Res- 
pondent. 

. Criminal Appeal No. 181 of 1926, De- 
cided on 6th December 1926, from an 
order of the Isb Cl. Mag., Jullundur, 
D/- 24bh November 1925. 

CrifniKdl P, O.t S. 537 Appeal against ac' 
qidltal — Court not competent to condone a defec- 
tive charge. 

When a Court of appeal is dealing with an 
appeal against an acquittal there is no pro- 
vision of the Code under which a defect in the 
charge can be condoned. [P 109 , C 2] 

C. H. Garden Noad — for Appellant. 

Shuja-ud’Din — for Respondent. 

Judgment. — Abdul Rahman was tried 
on a charge under S. 409, Indian Penal 
Code, by K. S. Sheikh Nawab Ali 
Quroshi, Magistrate, First Glass, Jul- 
lundur, and by judgment, dated the 24th 
November 1926, was acquitted. An ap- 
peal against the acquittal was filed by 
the Local Government and this was 
heard on the 15bh November 1926, by 
a Division Bench consisting of the late 
Mr. Justice Martineau and myself. Our 
decision was pronounced in Court at 


the conclusion of the bearing and was 
that the ap[H‘al bo accepted and tlio res- 
pondenb retried on a charge framed in 
the Court below. Our reasons wore ta 
be recorded latpor almost immediately 
Mr. Justice Martnauo was incapacitated 
by the illness which suhsequcntly proved 
fatal, and it falls to mo now to record 
those reasons. 

The contention in appeal was that on 
the learned Magistrate’s own finding 
there should have been a conviction 
under S. 409, Indian Penal Cede, or at 
any rate under S. 406 and that the rea- 
sons given by the Magistrate for ac- 
quittal could be at the most reasons for 
mitigation of sentence. We found this- 
argument to be not without force but 
the obstacle to our proceeding further- 
was that the learned counsel for the 
respondent submitted that his client 
was at a disadvantage in showing cause- 
against conviction because the charge 
did not contain the particulars required 
by S. 222 (2), Criminal P. G., The 
leai'ned Magistrates judgment is mis- 
leading on this matter. It commences 
by stating that the accused Abdur 
Rahman was charged under S. 409, Indiarr 
Penal Code, with criminal breach of 
trust in respect of a sum of Rs. 4,258-14-4 
made up of seven items which were 
detailed. In point of fact these items 
are not detailed in the charge and no’ 
total sum is specified. Under 3.222 (2)' 
in a charge of criminal breach of trust 
the gross sum in respect of which the 
olfonce is alleged to have been commit- 
ted should be stated as well as the 
dates between which the offence is al- 
leged to have been committed. It is not 
necessary to specify particular items or- 
exact dates. S. 535 (1) and S. 537 (a). 
Criminal P. C., make it quite clear that- 
when a Court of appeal has before it the 
question of confirming or setting aside a 
conviction an omission by the trial 
Magistrate to frame a charge or an error 
or irregularity in the charge is no ground 
for setting aside a conviction unless a- 
failure of justice has in fact been occa- 
sioned by such omission, error or irregu- 
larity. When, however, a Court of ap-. 
peal is dealing with an appeal against an 
acquittal there is no corresponding pro- 
vision of the Code under which a defect 
in the charge can be condoned andi^ 
indeed no such provision could very 
well be framed. 
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We, feherefore, decided that the con- 
viction and sentence must bo set aside 
and the trial ranst re-commence from the 
stage at which the charge was framed on 
a new charge to be drawn in strict com- 
pliance with the terras of S. 222 (2). 
The respondent will remain on the bail 
allowed by this Court until further 
orders by the trying Magistrate. 

j_V. Re'triil ordered. 
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Campbell and Addison, J-J. 

Gurdial Decree-holder— Appel- 

lant. 

V. 

Oarbakhsh Singh and others — Judg- 
ment-debtors— Respondents. 

Miscellaneous First Appeal No. 1213 of 
1925. Decided on 12th July 1926, from 
the oi'der of the Sr. Sub-J., Lahore, 
D'- 3rd February 1925. 

5^ Civil P. C., 0. 21, R. 16 — 0 / 
decree In wriling—No other person than such 

assignee can applif for execution. 

White a decree has bsen transferred to a 
particular person under an 

inc no -other person claiming that he was the 

real owner under the transfer and that the trans- 
feree named therein was a mere benamidar for 
him can apply for execution of the decree under 
th”'t“m:"oVo. 21, B. 10 : X. 7. B 1925 Mai 

701, Foil 

Teh Chand, Jagan Nath Aggarwal and 
Dhavam Das Snri for Appellant. 

Badri Das— for Respondent No. 1. 

D. 0. Ralli for Amar Nath and Daidat 
Bam — for other Respondents. 

Campbell, J. — On the 26th February 
1915 Danlat Ram obtiined a decree 
against Gnranditta Mai. On the 18th 
February 1919 Daulat Ram died leaving 
a son Gurbakhsh Singh by a pre deceased 
wife and a widow named Mt. Raj Kumari. 

A posthumous son was born later 
named Rajindar Kumar and he is now 
dead. On the 9th September 1919 
Gurbakhsh Singh representing himself to 
be the only heir of his deceased father 
Danlat Ram executed a registered deed 
in favour of Ram Singh Kabli assigning 
to him that portion of the decree which 
remained unsatisfied, for Rs. 80,000. On 
the 25th January 1921, Gurbakhsh Singh 
filed an application for execution of the 
’decree making no mention of the assignee. 


This application remained pending and 
on the 4th February 1924 Gurdial Singh 
presented an application under 0. 21, 
R. 16 alleging that the assignment in 
favour of Ram Singh by Gurbakhsh Singh 
was benarai and that he was the real 
transferee and prayed that his name 
should be substituted as decree-holder in 
place of that of Gurbakhsh Singh. 

Objections were raised to this appli- 
cation and eventually it was rejected by 
order of the Court dated the 3rd February 
1925. Gurdial Singh has presented the 
present appeal. 

It is doubtful whetlier the application 
fulfils tlie requirements of 0. 21, R. 16, as 
an application for execution of the decree 
but assuming it to do so it was neverthe- 
less incompetent since there was no 
transfer by assignment in writing in 
favour of Gurdial Singh. It has been 
recently ruled by the Madras High 
Court Palaniappa Chetty v. Suhramania 
Chettiar (1), that where a decree has been 
transferred to a particul.vr person under 
an instrument in writing no other person 
claiming that be was the real owner 
under the transfer and that the transferee 
named therein was a mere benamidar £oi 
him can apply for execution of the decree 
under the terms of 0. 21, R. 16, Code of 
Civil Procedure. We agree with this 
interpretation of the rule and it seems to 
us that the Legislature has deliberately 
provided that in. an execution Court only 
that person claiming to bean assignee of 
a decree shall be recognized who is able 
to produce a written instrument of 
assignment in his favour and that there 
shall be no facilities for prolonging execu- 
tion proceedings by investigations into 
complicated disputes between a decree- 
holder and an alleged assignee or 
between rival assignees. It would 
often happen that tiie judgment-debtor is 
nob concerned at all with the merits of 
such a dispute but only with its duration. 

We dismiss the appeal with costs. 

G. B. Appeal dismissed. 
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Jai Lal, J. 

Hiikam Ghand — Appallanfc. 

V. 

Giingci B.17JI and others — Respondents. 

Misc. First Appeal No. 1018 of 1926, 
Decided on 9bh November 1926, from 
the order of the Disb. J., JuHundur, 
D/-12th February 1926. 

Provincial In^olvencu Act, Ss. 24 (i) and 25 — 
■insolvency Court can enquire into the existence of 
<i debt. 

Th? Provmcial Insolvency .Vet doas oou- 
•tampUte an enquiry by tha Insolvency Court 
as to the existence of a debt hence the dis- 
missal of an insolvency petition on the ground 
that it cannot be granted until the petitioning 
creditor had proved his claims in a regular suit, 
■was wrong in law : 181 P. R. 1883, Dist. 

LP 111, C 2} 

Badri Das — for Appellant. 

Mekr Chand Mahajau — for Respon- 
dents. 

Judgnnent. — The appellant Hukam 
Chand presented a petition of insolvency 
^.gainst four brothers. Ganga Bam, 
Hukam Chand, Girdhari Lai and Bam 
Battan, alleging that they all owed him 
41 debt of about Bs. 23,000 in round 
figures and that to the best of his belief 
they owed Rs. 4,000 bo other creditors, 
that their property was worth about 
Rs. 15,000 and that they had committed 
an act of insolvency inasmuch as they 
Fad fraudulently transferred some of 
their immovable property to different 
persons mentioned in the petition. 

On the date of the hearing of the peti- 
tion Hukam Chand, respondent, did nob, 
appear bub an objection in writing was 
raised on behalf of the other respondents 
that no debt was due from them bo the 
petitioner and that they were not joint 
with Hukam Chand and were not, there- 
fore, liable for the money due from him 
to the appellant. They claim that the 
petitioner should be directed to prove 
his status as their creditor by a civil 
suit. 

The learned District Judge dismissed 
the petition holding that it could not be 
granted until the petitioner had proved 
in a regular suit that the sum claimed 
by him was due to him. In the opinion 
of the learned District Judge the peti- 
tioner was avoiding the payment of pro- 
per Court-fee on a plaint in a regular 
suit and was asking the Court to hold a 


summary on(iuiry to gob an order thab 
the debt was due. 

Tho pobibionor Hukam Chand has pre- 
sented this ajipoal and it is contended 
on his balialf that the order of the Dis- 
trict Judge is opposed to the ex|iress 
provisions of Ss. 21 and 25 of tlio 
Provincial Insolvency .Vet. S. 21 (1) 
provides “ that in the date tixed for 
the heijiving of tho petition tho Court 
shall require proof (a) that tho creditor 

is entitled to present 
tho petition". S. 25 provides that ‘ in 
the case of a petition presented hy 
a creditor, where the Court is nob 
satisfied with the proof of his right to 
present the petition *■' it shall 

dismiss the petition.” It is contended 
that these two sections clearly contem- 
plate an enquiry by the insolvency 
Court into the right of tho petitioning 
creditor to present the petition and thab 
one of the necessary qualihcations of 
thab right is the existence of a debt of 
Rs. 500 or more, payable to the peti- 
tioner by the alleged insolvent. 

In my opinion the contention of the 
learned counsel is correct. The Act does 
contemplate an enquiry by the Court 
as to the existence of the debt, otherwise 
any debtor may defeat the creditor’s in- 
solvency petition merely by denying the 
existence of the debt claimed by the peti- 
tioning creditor and thereby frustrate 
the whole object of the petition t<» the 
great detriment to the interest of the 
creditors. The learned counsel for the 
respondents cited Mohr Singh v. Lonlcra 
Mai (1), bub thab judgment relates to a 
case under the Punjab Laws Act, the 
corresponding pi'ovisions of which were 
different from the Provincial Insolvency 
Act. In the reported case the learned 
Judges appear to have followed the 
English Law. No other ground is other- 
wise stated for the view that 

the ordinary rule is that if a question of dis- 
puted liability arises in the course of insolvency 
proceedings under the Punjab Laws Act it is not 
to be adjudicated upon by the Court of in- 
solvency but left to the civil Courts to deter- 
mine in the ordinary way. 

In the English statute and in the Act 
which governs the cases of insolvency 
petitions in the Presidency towns ex- 
press provisions are contained conferring 
power on the insolvency Courts either 
to determine the disputed questions 
themselves or to stay (but not to dismiss) 

(1) [1883] P. R. 181. 
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the insolvency proceedings pending deci- 
sion of such questions by the ordinary 
Courts after complying with certain 
procedure relating to taking of security 
etc. from the debtor, but there is no 
similar provision in the Provincial In- 
solvency Act. 

I hold, therefore, that the view of the 
learned District Judge is wrong and that 
he was bound to make enquiry as to the 
right of the petitioning creditor tj pre- 
sent the petition which included an 
enquiry as to the existence of the debt 
alleged to be due to him. 

I accei)t this appeal, set aside the 
order of the District Judge and remand 
fchcj case to him for decision on the 
merits. The costs of this appeal will 
abide the result. 

J.v, Appeal accepted. 
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Harrison, J. 

Muhand Lai — Plaintiff — Appellant. 

V. 

Mt. Lcrindi Defendant— Respon- 

dent. 

Second Appeal No. 1093 of 1921, De- 
cided on 8th January 1925, from a decree 
of the Dist. J., Dera Ghazi Khan, D/- 18feh 
January 1924. 

Civil P. C„ S. 11 — Objection to attachment in 
execution by both plaintiff and defendant, each 
urging his oton title — Executing Court deciding 
question of title in defendant's favour — Sttbsc’ 
guent suit for possession on the ground of subse^ 
quent purchase from vendor is barred even 
though the vendor was not party to exectUlon 
proceedings, 

Plaintifl and defendant both objeetjd to the 
attachment of a plut of land iu execution of a 
decree, each contending that the site belonged 
to him and it was decided that the site belonged 
to the defendant as owner ; in a suit bv plaintifl 
for possession on the ground of his subsequent 
purchase from the vendor. Municipality, 

Held : that the question of title was res 
judicata by reason of the executing -Court’s 
decision even though the Tklunicipality was not 
a party to those proceedings. [P 112, 0 2] 

S. Muherfi for Har Gopal — for Ap- 
pellant. 

Mukand Lai Puri — for Respondent. 

Judgment. — The facts of this case 
are that Government made over a certain 
area to the Municipal Committee of 
Dera Ghazi Khan with a view to the 
building of a new abadi. Plots were 


sold by the Municipal Committee and 
the land in suit is the frontage of one- 
of those plots. One Pritam Das obtained 
a decree against one Bosa and after his- 
death in 1918 applied that this frontage 
should bo sold in execution of his decree.. 
Objections were lodged by Mt. Lorindii 
Bai, the widow of Bosa and defendant 
in this case, and also by the plaintiff' 
Mukand Lai. Both contended that the- 
sito belonged to them. It was decided 
by the District Judge on the 12th of June 
1918 that Mt. Lorinli Bai had herself 
purchased this site from the Municipality 
and that it could not, therefore, be at- 
tached or sold. On the 18th of October 
1917 the Municipality passed a mutation, 
order entering the name of Mt. Lorindi 
Bai as the owner of this site and oi^ 
the 1st of December 1917 granted per- 
mission to her to build upon it. In 
spite of this fact, acting on very peculiar 
advice given by the Government Pleader 
and accepted by the Deputy Commis- 
sioner, the Municipality while admitting; 
that the title was doubtful and pointing; 
out the fact bo the plaintiff sold it to 
Mukand Lai, for Re. 1-8 it being clearly 
explained that he took all risks and 
would nob be compensated if it wer© 
found that he had wasted his Re. 1-8- 
He now brings this suit and is met by 
the decision of the District Judge in a> 
suit, to which he was a party, to the^ 
effect that tlie defendant had acquired a. 
good title from the Municipality. 

His contention is that because the Mu- 
nicipality was not impleaded in those pro- 
ceedings the decision does not bind him, 
as vendee from the Municipality. Whe- 
ther it binds the Municipality or nob it, 
must certainly bind him, in my opinion 
and it operates as res judicata. Knowing 
that this decision had been given he 
deliberately bought a bad title and ha 
has only himself to blame. The Deputy 
Commissioner’s order shows the rights- 
sold as being Government rights- As a- 
matter of fact they were the rights of 
the Municipality and this Mr. Mukerji 
admits, that is to say, the plaintiff’s- 
vendor and that of Mt. Lorindi Bai wer» 
one and the same. In spite of this facb- 
he contends that be is now entitled to 
insist on strict proof of the paymsD^ 
of consideration by Mt. Lorindi BaV 
although the matter has been finally 
adjudicated upon as between him Ana 
her by the District Judge, and it was 
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^decided iu that lifcigatioo thnb Mb. Lo' 
rindi Bal had acquired a clear title and 
that the rights of the Municipality had 
automatically become eKtinct. Had he 
purchased the title of some person other 
than the vendor to Mb. Lorindi Bai. 
there might be some force in his conten- 
tion that be can re-agitate the question 

being a different person from that 
person who took part in the previous 
litigation but the vendor from whom he 
has been fib to purchase, and who 
behaved in this peculiar manner in sell- 
ing to him, is the very person whoso 
right, title and interest wei’e held in 
that previous litigation to have been 
transferred to and vested in Mt. Lorindi 
Bai, and therefore, extinguished for all 
time. As between him and her it has 
been found that her title is good and 
his must bo bad, and it was held that 
his present vendor had no subsisting title 
at the time he sold. 

I find that it is a clear case of res 
jydicata and dismiss the appeal with 
costs. 

R.D. Appeal dismissed. 
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Shadi Lal, C. J., and Agha Haidar, J. 

Hari Singh — Defendant — Appellant. 

V. 

Harnam Singh and others — Plaintiffs 
and Defendant — Bespondents. 

Pirst Appeal No. 1447 of 1922, Decided 
on 23rd November 1926, from the decree 
of the Sr. Sub*J., Gnrdaspur, D/- 30th 
March 1922. 

(а) Custom {Punjab) ^ Alienation ^ Const’’ 

deration consisting of prior debts due to same 
creditor — Necessity for prior debts must be shoion. 

Where a mortgage is for oonsideration oonsist* 
ing of prior debts due to the same creditor, it is 
inoumbeat upon the mortgagee to prove that not 
only were thdy prior debts due to him, but that 
there was necessity for them ; 65 P. B. 1900 
(P. B.), FoU. [P 114 0 IJ 

(б) Contract Aot.,S.Ti — No inferest If debt 
is paid in time — For default four annas per 
rupee per harvest to be charged — Provision is 
penalt 

The terms of the mortgage deed in suit provi* 
ded that if the money was paid by Jeth Sambat 
1968 no int-erest would be charged but. in case of 
default interest at the rate of four annas per 
rupee per harvest would be payable from the 
'date of execution of the bond in suit. 

1927 L;16 &16 


Held : that this provision is a penalty under 
8.74. [Pine 2] 

(c) Custom {Puiij<ib)^Altenattnn — Necessity 
for high rate of in'crc<t also must be proved. 

It is iucumbe.it on Iho^e who support a mort- 
gage executed by tl\o m uiager of a joint Hindu 
family to show that not only there was necessity 
for the loan, but that there w.is also necessity to 
borrow money at the high rate of interest claimed 
by the mortgagee : 41 All. 571 {l\ FoU. This 
principle also applies to cases under Punjab 
custom. [P 114 C 2] 

N. C. Mehra and Farnikh Ilu'^sdin — 
for Appellant. 

Muhammad Ami a aud B. A. Cooper— iox 
Respondents. 

Shadi Lal, CJ .—This appeal arises 
out of a suit brouglit by the sons of the 
mortgagor for a declaration that the 
mortgage executed by their father Gurdib 
Singh, Defendant No. 1, on tlie 2Gth of 
April 1918, in favour of Hari Singh, 
Defendant No. 2, was fictitious, without 
consideration and without legal necessity 
and, therefore, not binding upon their 
rights of inheritance as the property 
mortgaged was ancestral. These allega- 
tions were controverted by the contesting 
defendant, Hari Singh, who pleaded that? 
the mortgage was for consideration and 
for valid necessity and that a part of the 
consideration went towards the dis- 
charge of prior mortgage debts. The 
defendant also denied that the property 
was ancestral. This last plea was over- 
ruled by the Court below and in appeal 
no argument was addressed to us on this 
question. The mortgage money men- 
tioned and detailed in the bond was 
Rs. 6,870 and the Court below held that 
the mortgage was valid and binding upon 
the plaintiffs to the extent of Rs. 5,670 
only. 

The defendant has come up in appeal 
to this Court and has challenged the 
findings of the Court below in so far as 
they are against him. He argues that the 
Court below ought not to have disallow- 
ed the following items : vide next page. 

As regards (1), (2) and (3) : this part 
of the case would be governed by the 
law as laid down by a Full Bench of 
the Punjab Chief Court in the case of Devi 
Dicta V. Saudagar Singh (1). These 
items were due to the mortgagee himself 
under two prior mortgages in his own 
favour and in order to bind the rever- 
sioners, it is incumbent on the mort- 
gagee to prove that not only they were 

(1) [1900] 65 P. R. 1900=822 P. L. R. 1900 
(P. B.). 
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(1) Rs. 80 due ucder a bend dated the 21st 
of January 1914 executed by Gurdit Singb, Defendant 
Ko. l.iu favour of Hari Singh, defendunt*appellant. 
(Ex. D-2) ; 

(i) Rs. 200 due under a bond dated the 20th 
January lull exi cuicd by Gurdit Singh iu favour of 
the appellant Haii Singh. 

(3) Rs. 26U due under a bond, dated the 20th 
June lyio, executed by Gurdit Singh in favour cf 
Haii Singh, appellant. 

(4) Stipulated rate of interest ou Rs. 600 
due under the bond dat^d the I'Jth January 1911 
allowed credit for iu Ex. D-3 and eveutually in the 
bond in suit. 


Allowed credit for 
in the raoitgnge 
bond dated the lilst 
rJanuary 1914. (Ex. 
1 D-3) 

J 


All these three 
items allowed credit 
for in the bond in 
“suit dat^d the 26th- 
I April 1918. 


prior debts due to lum, but that there 
was necessity for them. 

As tolboltcm^o. (1) represented by 
the bond {Es. L-i:), dated the Lilst Janu- 
ary 1914, it was for a sum of Rs. 80 only. 
It was argued on behalf of the api ellanfc 
that this was borrowed by Gurdit Singh in 
order to lay off arrears of Government 
revenue, but we agree with the Court 
below that the evidence on this point is 
not reliable. Moreover, we have the fact 
that the revenue was to be paid on the 
15th of January 1914 while the document 
is dated the iilst of January lyl4. We 
hold that, though consideration did pass 
under this bond, no necessity for the 
loan has been made out. 

Now remain two items, (2) and (3), 
under the bond (Ex. D/b), dated the 21st 
of January 1914, included in the bond in 
suit. Ex. D/J was for a toial sum 
of Rs. 1,950 and it included three items 
under three diff'erent bonds : U), dated 
the 19th of January I9il for Rs. 600; 

(2) due under the bond, dated the 
20th of January 1911 for Rs. 200 ; and 

(3) dated the 20th of June 1 910 for Rs. 
260. The Court below has allowed Rs. 600 
due under the bond dated the 19th of 
January 1911 and we are not concerned 
with it. As regards the last two bonds, 
although thtir execution and the passing 
of consideration under them are prov'ed 
no necessity for them has been established. 
There are vague statements that under 
the document of the 20th January l9ll for 
Rs. 200 the money was taken for payment 
of debts due to some creditors, but 
such creditors have not been produced 
and the Court below has rightly dis- 
allowed this item. In the same way 
there is no satisfactory evidence beyond 
the reeitils in the document, dated 
the 20th of June 1910, for Rs. 200 
that the money was required for the 
purchase of bullocks and other house- 


hold expenses. In the absence of any reli 
able evidence in support of the recitals the 
Court below w'as justified in not accepting 
them as sufficient proof of the necessity 
of the loan. 

As regards Item No. (4) : no plea was 
taken in the grounds of appeal against the 
order of the Court reducing the stipulated, 
rate of interest on Rs. 600 due under a 
mortgage bond, dated the 19th January 
1911, but we allowed counsel for the 
appellant to argue this point. The terms 
of the mortgage deed in suit provided 
that if the money was paid by Jetb 
Sambat 1968 no interest would be 
charged, but in default interest at the rate 
of four annas jier rupee per harvest 
would be payable from the date of execu- 
tion of the bond in suit. The Court 
below has treated this provision as 
a penalty under S. 74, Indian Contract 
Act and has reduced the rate of interest 
to two per cent, per mensem. This reduc- 
tion of interest can further be justified on 
another principle of law laid down by 
their Lord^bips of the Privy Council in 
Nawab Nazir Begam v. Bao Baghunath 
Singh (2) In that case their Lordships 
have held that it was incumbent on those 
who support a mortgage executed by the 
manager of a joint Hindu family to show 
that not only there was necessity for the 
loan, but that there was also necessity to 
borrow money at the high rate of interest 
claimed by the mortgagee. It is true that 
the (ase before their Lordships of the 
Privy Council was governed by the law of 
the Mitakshara, but the principle enun- 
ciated therein applies to the present case. 
We are satisfied that the mortgagee Hari 
Singh has not been_able to establish 
that there was any valid necessity fo^ 
borrowing money at such a high rate oj 
interest. We hold that the learned 

(2) [i9iyj 41 All. 671=50 I. 0. 434=46 I. A* 
146 (P. C.). 
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Judge of the Court belosv was justified in 
reducing tho rate of interest to two per 
cent, per mensem. On these findings we 
confirm the decree of the Court below and 
dismiss the appeal with costs. 

R.D. Appeal dismissed. 
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Fforde and Campbell, JJ. 

Hari Defendant — Appellant. 

V. 

Firm Karam Chaud-Kanski Ram — 
Plaintiffs — Respondents. 

First Appeal No. 433 of 1923, Decided 
on 13th May 1926, from the decree of 
the Senior Sub-J., Sargodha, D/- 13th 
January 1923. 

(а) Civil P. C., 0. 30, R. 4 — B. 4 applies onlp 
to suits brought in firm's name — S. 45, Contract 
Act, is not modified by Civil P. C., except as in 
0. 80— Contract Act, S. 45, 

Sactiou 45 of Ih) Indian Contract Act has not 
bsen modified by the Civil P. C., save as appears 
in 0. 80. which is oonfl led to cases where suits 
are brought n it by individuals but in the name 
of the firm uidec which they are trading ; 28 
C. L. J. 268. Ref. [P 117. C 1] 

(б) Cfvil P. C., 0. 13, B. 4— R. 4 must be 
strictly compiled with. 

The provisions of 0. 13, R. 4, must be strictly 
oomolied with. The eido sonent should bear 
the name of th3 person tendering the document 
in evidence and the date on which it was so 
tendered. Merely bv stimping the documeits 
with the date on which th^y were filed in Court, 
they do not ipso facto become evidence in tho 
case without any formal proof: .4. 1. P. 1021 
Lah. 548 and 5 Lah. 227. Poll. [P 117, C 2] 
M S. Bhagat QtXidi Gobind Ram Khanna 
for Dev Raj Savkney — for AppsUanb. 

G'ykxl Ofiand Narang and Jiwan Lai 
Xapur— for Respondents. 

JudgTient. — This appeal arises out of 
a suit brought by a firm known as Karam 
Chand-Kanshi Ram against one Hari 
Singh for damages for breach of contract. 
The contract in question is a document 
in writing, dated the lUh May 1918, and 
purpjrts to have bsen entered into bet* 
ween Jairam Das and Dhari Ram on the 
one side and Hari Singh, who is the 
appellant in this appeal, on the other. 

Mr. Bhagat, who appears for the appel- 
lant, has raised the objection that the 
respondent firm are no parties to that 
contract, and, therefore, have no right to 
sue on foot of it. 

Dr. G. 0. Na'^ang, on the other band, 
contends that the contract although pur- 
porting to have been entered into by 
Dhari Bam and Jai Ram, was in fact 
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executed by those persons on bohalf of 
tho firm Karam Chand-Kanshi Ram of 
which firm ho alleges Jai Ram Das and 
Dhari Ram wore jiartnors at the date 
of tho contract. Dr. Narang further 
contends that even if it ho found that tho 
respondent firm was not a pirly to this 
contract, one of tho contracting parties, 
Dhari Ram is a plaintilV in tho present 
suit, and accordingly tho suit is main- 
tainable by him alone. His third conten- 
tion is that assuming that tho linn 
Karam Chand-Kanshi Ram were not 
originally parties to the contract sued 
upon, the contract was subsequently 
varied by tho introduction of this firm as 
a party. 

So far as the first contention is con- 
cerned, it is obvious from a perusal of 
the contract itself and tho conduct of 
the parties, that the agreement of the 
11th May 1918, was entered into by Jai 
Ram Das and Dhari Ram on the ono 
hand and Hari Singh on tho other, and 
the only other person contemplated as 
having any interest whatsoever in this 
agreement is a certain Sawan Mai, who 
is described as a co- partner of Jai Ram 
Das and Dhari Ram and for whose 
liability on foot of the contract these two 
persons hold themselves responsible. 
(The judgment then ivcited portions from 
the agreement and after discussing the 
evidence continued.) In my opinion the 
respondent firm has entirely failed to 
show that they wore in any way privy 
to the contract upon the foot of which 
they now sue. 

The suggestion that there were some 
sorb of novation of this contract in their 
favour is equally unsupported by any 
evidence. No witness has been produced 
in support of this aspect of the case. 
Nob one word to that effect was uttered 
by Mr. Bahadnr’Ohand in his evidence in 
Court and the only doennenO relied upon 
by Dr. Narang in support of this proposi- 
tion is a document referred to as Ex. 
P-82 which purports to be a copy of an 
extract from a register kept by the firm 
Karam Chand-Kanshi Ram. which extract 
purports to be signed by Ajndhia Parshad 
as agent of the appellant. Thisdocument 
has not been proved. The register itself 
as I have already stated, has boon ex- 
cluded from evidence by the trial Judge, 
and it is hard to see how under these 
circumstances an alleged extract can be 
used as evidence of an agreement by the 


Hari Singh v. Firm Karam Ciiand-Kansiii Ram 


116 Lahore Hari Sikgh v. Firm Karam Chakd-Kakshi Eam 1927 


appellant to accept the respondent firm 
as parties to the contract in addition to 
or substitution for the original parties. 
Ajudhia Parshad in giving evidence as a 
Ivitness for the respondents stated : 

I WAS never in charge of bliusa transactions. 
Harnani Singh- was in charge but I usid to 
snpervise his vs^rk twice a weak and I used to 
sig 1 the plaints’ register from time to time. 

This reference to the register was 
objected to by counsel for the ajtpellant 
as the document itself had been excluded. 
The witness, however, was allowed to be 
examined in regard to this document, 
and ho added : 

On pages 1, 7, 8 and 0 the signatures of mine 
appcxriu Urdu and English. The number of 
bundles is correct. I was not responsible for 
writing by “the plaintiff.” 

In other words his evidence amounts 
to this that when a document showing 
the number of bundles brought to the 
factory was put before him he signed his 
name as admitting the correctness of the 
number, and added that the entry in the 
column of remarks on page 9 in this re- 
gister was not in his hand. Even assum- 
ing that this document is properly before 
us it is wholly insufificienb to prove that 
the appellant agreed to accept the res- 
pondent firm as a contracting party 
either in addition to or substitution for 
Messrs. Jai Bam Das and Dbari Ham. 

Dr. Narang’s remaining argument is 
that even if the respondent firm is not 
entitled to sue on foot of the contract in 
question Dhari Bam one of the parties to 
it being also a party to the suit, is 
entitled to sue, and that the action is 
maintainable by him alone. As against 
this, S. 45 of the Indian Contract Act 
provides that one of two joint promisees 
cannot claim a right of performance of a 
contract without joining his co-promisee, 
or upon the latter's death, his representa- 
tive. This section has been modified by 
the provisions of O. 30 of the Code of 
Civil Procedure (Act 5 of 1908), E. 1 of 
which provides that partners may sue or 
be sued in the name of their firm of 
which they were partners at the time of 
the accruing of the action. B. 4 of the 
same order provides that notwithstand- 
ing anything contained in S. 45 of the 
Indian Contract Act where two or more 
persons may sue or be sued in the name 
of a firm and any of such persons dies, 
whether before the institution or during 
the pendency of any suit, it shall not be 
necessary to join the legal representative 


of the deceased as a party to the suit. 
Dr. Narang urges in his alternative argu- 
ment that even if the respondent firm 
are not entitled to sue, Dbari Bam can 
bring his action as a partner in the firm 
Jai Bam Das-Dbari Bam. The first 
objection to this is that it has not been 
shown that there ever was such a firm as 
Jai Eam Das-Dbari Bam. But even 
assuming that the contract was with 
these individuals as such a firm, the suit 
has not been brought in that firm’s name, 
and, accordingly, the provisions of E. 4 
of O. 30 are not applicable. 0. 30 of the 
Civil Procedure Code enables a firm’s 
name to bo used instead of the names of 
the partners composing that firm, ‘as a 
convenient method for denoting the 
persons who constitute the firm at the 
time when the name is used, and, there- 
fore, when a suit is brought in the name 
of a firm it is precisely as though it were 
brought in the name of all the partners. 

By using the name of the firm the effect 
is to bring all the partners before the 
Court, and when that is done O. 30, E. 4 
permits a partner to sue’in this character 
though some of his co-partners may have 
died before the suit was instituted, and, 
if'the suit has been instituted permits it 
to be continued without the joinder of 
the legal representatives of a partner 
who may have died during its pendency. 
But these rules only apply when suits 
are brought in a firm’s name. The rules 
do not enable one of several co-contrac- 
tors to sue in his own individual name. 
Prior to the Civil Procedure Code of 
1908 there was much conflict of authority 
in the Conrts in India as to the effect of 
S. 45 of the Indian Contract Act. Some 
of the Courts held that it had not the 
effect of preventing one partner suing 
alone on foot of a contract made with a 
partnership firm, whilst other Courts, 
notably the High Courts of Calcutta 
took the contrary view. In Manmohan 
Panday v. Bidhu Bhusan Bay ChoiV’ 
dhury (1) a Division Bench of the High 
Court of Calcutta held that where a suit 
was brought by six plaintiffs jointly and 
not in the name of their firm and one of 
the plaintiffs had died and his legal 
representatives bad not been substitnted 
for him within the time allowed by 
the suit must fail. Chatterjee, J., in ^he 
course of his judgment observed : 

(1) [1918] 28 0. L. J. 268=48 I. 0. 309. 
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Order SO, R. 4, does not lielp the appellants, 
as that rule applies only to a case ^Yho^o the suit 
is brought in the name of the firm. 

We have, however, been roferrod to a 
Diviaion Bench judgment of this Court 
in Moot Ghand v. Moot Ghdud (2) in the 
course of which appear the foUowini* 
observations which are strongly relied 
upon by Dr. Narang : 

^ The rule of law now seems ta be firmly estab- 
lished that debts due to trading partnerships 
stand on a different footing from debts due under 
ordinary contracts and that when one of the 
partners in a firm dies the surviving partners 
can sue for the recovery of the debts due to the 
firm without making the legal representatives 
of the deceased partner parties to the suit. 

These observations, however, are quali* 
fied by the previous paragraph which is 
as follows : 

The view of the majority of the High Courts 
has now bsen adopted in 0. 30, R. 4, Civil Pro- 
oedute Code, 1903, which declares that the legal 
representatives of the deceased partner are not 
necessary parties to suits brought in the name 
of the firm. 

I am unable to accept the view that 
the clear effect of S. 45 of the Indian 
Contract Act has been modified by the 
Civil Procedure Code, save as appears 
in 0, 30, which is confined to cases where 
suits are brought not by individuals bub 
in the name of the firm under which they 
are trading. Accordingly as the firm of 
Karam Chand-Kanshi Ram is nob a party 
to the contract sued upon, Dliari Ram 
can at the best only be regarded as suing 
on his own behalf and as his co-promisee 
has not joined in the action and it is too 
late to add his personal representative at 
this stage, as a suit by such person would 
now be barred by limitation, Dhari Ram’s 
suit, if otherwise maintainable in the 
present form must fail. 

Before concluding I feel bound to refer 
to the manner in which the documentary 
evidence was dealt with by the trial 
Judge. In no instance does he appear to 
have complied with the provisions of 
O. 13, R. 4, Civil P. 0., or to have 
observed the ordinary rules applicable to 
the admission of secondary evidence. The 
respondents attempted to prove their 
case by producing a great number of 
letters written by themselves to third 
persons, mostly their own employees. 
They also produced their own registers. 
Many of these letters wore copies, some 
bearing no signature. A typical example 
appears in the evidence of Mdita 


Bahadur Gliand, a member of the respon- 
dent’s firm, who states : 

I file thj wliolo cnrrospoiidouca in this casa 
P-1 to P-8J. Ail tlu"<‘ are gonuine docurnoiits. 


These documonts comprise telegrams, 
post cards, oo[)!es of notices, copies of 
letters written to tliirfi persons and 
include a wholo mass of matter which 
could not possibly ho ovidonco against 
the appellant. No attempt was made to 
prove those documents individually, hut 
the stamp of the Court was ani>:od, witli 
one or two exceptions to each one, the 
stamp purporting to bo the endorsement 
required by O. 13, R. 4. The date of 
the endorsement, however, is in each case 
the 1st of May 1920, which is the data 
when the plaint was filed. The data 
when the witness who purports to prove 
these documents was called was the 6th 
of June 1921. It is obvious, therefore, 
that the endorsement upon all these 
documents was affixed at the time when 
they were filed in the Court with the 
plaint. 0. 13, R. 4, requires that the 
endorsement should amongst other 
requirements, bear the name of the per- 
son producing the document and the date 
on which it is produced which means 
the name of the person tendering the 
document in evidence and the date on 
which it was go tendered. The trial 
.Judge appears to have thought that pro- 
vided documents were stamped with the 
date on which they were filed in Court, 
they ipso facto became evidence in the 
case without any formal proof. The 
Judge who wrote the judgment in this 
case is not the person who tried it and 
apparently be was under the impression 
that all documents which appeared on 
the file whether proved or not were avail- 
able as material upon which he could 
base his jndgmunt, and his judgment has 
boon based mainly upon such material. 
As I have pointed out oven documents 
which have bsen excluded by the trial 
Judge as inadmissible in evidence have 
been relied upon by his successor as a 
basis for his conclusion. In view of the 
conclusion I have arrived at upon the 
competency of this suit it is unnecessary 
to discuss the merits of the case or 
to refer in any further detail to the 
evidence. This Court has in Secretary 
of Stale V. Shnriyiiatl Sarla Devi Chaw- 
dhratii (3) rot u'red to the observations 
of their Lordshins of the Pri vy Co’inci I 
(3) A. I. R. 1924 518=5 Lab. 2‘i7. 


(2) A. I. R. 1923 Lab. 197, 
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as to the necessity of a strict com- appeal arises for a declaration that the 
rliaoce with the provisions of O. 13, alienation would not affect their rever- 


sionary rights. Jowala Singh having 
died, his widow Mb. Harnami was im- 


R. 4. Civil P. G. Had it been necessary 
for us to deal with the evidence it 
would have been impossible to do so 
upon the present record as hardly a single 
document has been admitted in accord- 
ance with the provisions of the Civil 
Procedure Code. 

For the reasons I have given I am of 
opinion that the respondents’ suit is not 
sustainable, and that this appeal must be 
accepted, the decree of the trial Court 
reversed and the suib dismissed. I would 
allow bhe appellant his costs throughout. 

O.P Appeal allowed. 


4 
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Coldstream, J. 

Gujjar Singh and anothe) Plaintiffs 
— Appellants. 

V. 

Kahan Singh and Defendants 

— Respondents. 

Second Appeal No. 1459 of 1926, De- 
cided on 17th November 1926, from a 
decree of the Dist. Gurdaspur. 

D/- 29th April 1926. 

(a) Limitation Act, S. 5— Otnfsslon (o implead 

a a% rapondenl by carelessness is not 

9u_fficlent ground. 

Omiflsion to implead a person as respondent 
owing to negligence in drafting the appeal is 
no ground for oxtending the time for impleading 

him. [P.llS, C. 2] 

(b) Custom— runjah—AUenafion for necessity 
— Purchase of woman for vendor's son amount- 
ing to purchase for concubinage is not a ncces- 
sHy. 

Where the purchase of a woman for the 
vendor’s son amounts to purchasing a woman 
for coicubiuage, such a purchase cannot be 
considered to bo one for necessitv .among Jat 
agriculturists. [p. 119 , c. 1 ] 

]lam Lai Malik — for Appellants, 

N. C. Mehra—lor Respondents. 

Judgment. — Hakim Singh, a Jat, sold 
40 kanals, 2 marlas of land to Kahan 
Singh and Waryama two brothers and 
Jowala Singh by a registered deed on 
17th Juno 1918, for a stated considera- 
tion of Rs. 2,000. In June 1924, his 
sous Gujjar Singh and Gajjan Singh 
iijStituted the suit from which this 


pleaded as his representative. The 
Subordinate Judge, Second Class, Gurdas- 
pur, found that necessity had nob been 
proved in respect of more than Rs. 800 
of the consideration and gave a decree to 
the effect that the sale would only 
affect the plaintiffs’ right to this 
extent. 

On appeal the learned District Judge 
held that necessity was proved in res- 
pect of the full consideration stated and 
dismissed the suit on the 29th April 
1926. Against this decree the plaintiffs 
preferred the present second appeal on 
the 25th May 1926, By a careless error 
Jowala Singh, the deceased, has been 
ci^'ed as respondent instead of his widow 
Mt. Harnami. Mr. Ram Lai Malik 
applies for permission to. implead 
Mb. Harnami, Mr. N. G. Mehra for the 
respondents urges that as the appeal 
cannot proceed against Kahan Singh and 
Waryama alone it should be held to 
have abated as a whole and that there 
is no sufficient ground for extending the 
period of limitation in the case of 
Mb. Harnami. He a'^ks accordingly for 
the dismissal of the appeal. 

No reason for the omission to cite! 
Mb. Harnami except negligence in the) 
drafting of the appeal is offered by ap- 
pellants’ counsel. The case appears to 
me to be one of gross carelessness which 
cannot be reasonably pub forward as 
sufficient cause for jeopardizing the rights 
confirmed to Mt. Harnami by the decree 
of 29th April 1926. I am not prepared) 
to extend time in this case and I accord-! 
ingly dismiss th) appeal so far as it con" 
corns Mt. Harnami. 

From the entry in the revenue record 
it appears that the sale was to the three 
vendees in common in equal share and 
I do not see why it should not be ©ii" 
tertained so far as it relates to the two 
shaves of Kahan Singh and Waryama. 
There is no case here of an indivisible 
mortgage or of unascertained shares and 
the plaintiffs might, had they so pleased, 
have elected to Isave one of the vendees 
undisturbed and sought to save tbeir 
rights in the land sold to the other two 
alone. 

The consideration of Rs. 2,000 con- 
sisted of the following items : 
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BtS. a • p. 

To be paid by fcbe vendees to 
previous mortgagees : ... 800 0 0 

Received before the Sub- 
Bogistrar ... ... 500 0 

A promissory note dated 
17th June 1918, executed 
by Kaban Singh vendee 700 0 0 

Mr. Bam Lai Malik states that bis 
clients’ appeal is with reference to an 
amount of Rs. 770 only and that bis only 
ground is the learned District Judge was 
wrong in finding that the debt to defray 
which this ampunt was required was a 
just one. According to the dotendants- 
respondents this sum was spent by 
Hakim Singh on the purchase of a 
woman for his son Gnjjar Singh and <1 e 
finding of the learned District Judge that 
jRs. 770 out of the consideration for the 
sale was so spent is final. The only 
question for decision now is whether a 
loan raised for this purpose was a just 
debt. The learned District Judge has 
disposed of the matter with the remark 
that as Gujjar Singh w'as unmarried this 
item was for necessity. From the evi- 
dence it appears that the woman was the 
wife hy “ Anand ” formality, of the 
vendor Jawind Singh with whom she 
had lived for six months. It is not 
shown that she was married to Gujjar 
Singh. At the time of the suit her 
whereabouts were unknown. It, there- 
fore, appears that the transaction was 
the sale of a woman for concubinage. 
Such traffic is certainly opposed to public 
policy and the transaction can surely not 
be regarded as an act of necessity for a 
Jat agriculturist. I hold, therefore, that 
ta the extent of Rs. 770 the debt to 
defray which the consideration for the 
sale was required was proved by the 
alienees themselves to be not a just debt. 

The result is that the appeal must be 
accepted ; the order of the lower appel- 
late Court is set aside so far as it relates 
to Kahan Singh’s and Waryama’s shares 
in the land sold and the plaintiffs-appel- 
lants are granted a declaration to the 
effect that the sale of the two shares to 
Kahan Singh and Waryarna wull not 
affect their reversionary rights except 
to the extent of Rs. 820 for which sum 
the share will be considered joinJily 
xnortgaged to Kahan Singh and Waryarna. 

G- B. Appeal accepted. 
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Broadway and Coldstream, JJ. 

S'nail aud ‘'I hers — Plaintiffs — Appol 
lants. 

V. 

B(thah and oUiers - - Defondants — Res- 
pondents. 

Second Appeal No. 28:'l of 1922, Deci- 
ded on 5th July 19li6, from the docroo of 
the Dist. J., Montgomery, at Lalioro, 
D/“ 11th August 1922. 

Lliiiftafion Act, Art. 120 — Suit for declara- 
tion dUentliUnq defendant from demanding 
partition — Application for partition gives fresh 
start— Entries in revenue records showing co- 
ownership do not affect. 

An Jipplicution for partition is an .act of inva- 
sion which gives a new cause of .action for a 
suit for declaration tliat tbo defendant is no^t 
entitled to demand partition and entries in 
revenue records showing cc-ownership of plain- 
tiff and def ndant do not affect limitation; 
110 P. R. 1907 and 93 1\ R. 1919, Foil. 

[P 119 C 2] 

Znfar'UUah Khan for Ahdtil Aziz and 
Anant Bam — for Appellants. 

Aziz Ahmad — for Respondents. 

Broadway, J. — The only point for 
determination in this appeal is whether 
the suit brought by the plaintiffs is with- 
in limitation. The trial Court held that 
it w'as. The lower appellate Court came 
to the conclusion that it was not. It 
is not necessary to set out the facts of 
this caso in any detail. The revenue 
records show that the land in suit in 
the " ownership ” column is entered as 
belonging to the plaintiffs and the 
defendants but the possession is with 
the plaintiffs. This state of affairs has 
existed since 1872 or thereabouts. In 
1897 an attempt was made by the plain- 
tiffs to have the revenue records altered 
and their names entered not only as in 
sole possession but as sole owners. This 
application was rejected. 

In 1921 one of the defendants applied 
for partition of the land in suit. The 
plaintiffs pleaded their title and were 
referred by the revenue authorities to 
the civil Court. In my judginent the 
suit is clearly within limitation. ^ In 
Halcim Singh v. Wari/aman (1) a similar 
question arose for decision and it was 
held that the application for partition 
was an act of invasion which gave a new 
cause of action. Jahana v. Wall (2) is 

(1) H‘.»07J 140 P. R. 1%7. 

(2) [1919] 98 P. R. 1919=53 I. C. 595. 



1927 


120 Lahore Kur Khan v. Jiwan Dass (Jai Lai, J,) 


an -authority to the same effect. 
Mr. Aziz Ahmad for the respondent very 
Irankly accepts the propositions enun- 
ciated in those authorities but has at- 
tempted to differentiate this case from 
those on the ground that in the reported 
cases the entries showed sole ownership 
■whereas in the present case the entries 
related to co-ownership. This is a dis- 
tinction no doubt, but I do not think it 
affects the question. 

I would, therefore, accept this appeal 
and return the case to the Court of the 
District Judge, for disposal of the other 
questions raised in appeal. Costs in 
this Court will follow the event. The 
stamp on appeal will be refunded. 

Coldstream, J.— I agree. 

R.D. Caic remanded. 
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Jai Lal, J. 

l^ur Khan — Defendant — Appellant. 

V. 

Jiwan Dass — Plaintiff — Respondent. 

Second Appeal No. 634 of 1926, Deci- 
ded on 20bh November 1926, from a 
decree of the Disb. J., Shahpur, at Sar- 
godha, D/- 30bh November 1925, 

(а) Practice — Suit for damages for viaHctous 
prosecution — Judgment in criminal case should 
7u>t be discussed — If conclusions are based oii eel* 
detxce adduced In the damages suit itself judg- 
ment is not vitiated, 

In the jadgmeat ia a suit for damages for 
malicious prosecution it is not proper for the 
Judge to discuss the judgment iu the criminal 
case, but if the conclusions arrived at by the 
Judge are not based on the findings of the 
Magistrate or on evidence recorded by him but 
he has come to independent conclusions on the 
evidence produced iu the case ou the issues 
framed, his judgment is not vitiated merely on 
this ground. [P 121 C 2. P 122 C 1] 

(б) Damages — Malicious prosecution — Suit 
for damages— Burden to prove malice and want 
of reasonable cause is on the platntl ff. 

The burden of proving want of reasonable and 
probable cause is on the plaintiff and the exis- 
tence of malice should be independently proved 
and cannot be inferred merely from the absence 
of probable and reasonable cause. [P 122 C 1] 

(c) Damages — Malicious prosecution — Dam- 
ages can be awarded separately for arrest and 
prosecution. 

In a suit for damages for malicious prosecu- 
tion it is competent to award damages under 
two heads, viz., a malicious arrest and malici- 
ous prosecution. [P 122 C 1] 


C. H. Carden Noad — for Appellant. 
Muhammad Alam — for Respondent. 


Judgment. — The appellant Nur Khan 
is a Head Constable of the Railway Police- 
on duty in Sargodba and the respondent 
Jiwan Das is a Travelling Ticket Exa- 
miner of the North-Western Railway. 
On the 27bh of July 1923, one Rallia 
Ram complained to the Station Master 
of Bhalwal of the theft of his mangoes 
despatched by him b^' Railway and sus- 
pected the Guard Teja Singh from whos©* 
possession some mangoes were recovered. 
The matter was reported to the higher 
Railway authorities and also to the- 
Police at Sargodba, whereupon the ap- 
pellant came and commenced the investi- 
gation of the case. Daring the -investi- 
gation Teja Singh appears to have stated 
that the mangoes found with him be* 
longed to Jiwan Dass and the Head Con- 
stable further discovered, as alleged by 
him that at the Ajnala Railway Station 
Jiwan Dass was seen sitting in the brake 
with Teja Singh. He, therefore, decided 
to send up Jiwan Dass, for trial for 
the theft of the mangoes. A telegram 
was sent by him to the Railway Autho- 
rities at Lahore requesting the sur- 
render of Jiwan Dass and a reply was 
received that the latter had been ins- 
tructed to return to the office with 
the equipment and after handing over 
charge to report himself at the thana. 
The Head Constable, however; without 
waiting for this being done, arrested 
Jiwan Dass, kept him in the lock-up till 
the next day when he was taken to the 
Magistrate’s Court in handcuffs who 
released him on bail. 


It might be mentioned here that be- 
fore me the learned counsel for the 
appellant contended that the learned 
District Judge had made a mistake in 
arriving at the finding that it was Nur 
Khan who arrested Jiwan Dass. Asa 
matter of fact Jiwan Das was arrested by 
a constable under the order of Nur Khan,. 
H3ad Constable. This, in my opinion, 
makes no difference because the arrest 
was effected under the orders of the 
appellant. Moreover, in his pleas he 
accepted responsibility for the arrest 
because he stated in para. 3 of the writ- 
ten statements that the plaintiff 
arrested, handcuffed, kept in custody 
taken to the Court in handcuffs and was 
released on bail by the Magistrate tne.^ 
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nexb day, and also in his statement as a 
witness he deposed that the plaintiff was 
arrested because there was danger of his 
disappearance, explanation which is not 
without an important hearing on this 
ease. 

The plaintiff was prosecuted but was 
discharged by the Magistrate. He then 
instituted a suit against Nur Khan for 
recovery of Es. 2,000 as damages for 
malicious prosecution. He has been 
granted a decree both by the trial Court 
and the District Judge for Rs. 800 and 
the defendant has presented this second 
appeal to this Court. 

The learned District Judge has found 
that the arrest and prosecution of the 
plaintiff were the result of a personal 
grudge that the subordinate Railway 
Police Officer had against the plaintiff 
owing to his having reported against 
Nur Muhammad Constable for breach of 
Railway Regulation in allowing his rela- 
tion to travel by the Railway without 
paying the usual fares. The District 
Judge in fact holds that the defendant 
had actually threatened the plaintiff 
that he would soon be punished for his 
conduct in troubling Nur Muhammad’s 
relations and that as a result of this 
Jiwan Dass had made a report to his 
Departmental Officers that he apprehend- 
ed trouble at the hands of the Railway 
Police at Sargodha. He has further 
found that the defendant supported the 
case against Jiwan Dass by evidence 
which was false and which he had con- 
cocted. The learned Judge was of opi- 
nion that the statement of Teja Singh 
that the mangoes belonged to the res- 
pondent being by a person who was him- 
self accused for their theft by the owner 
should not have carried any weight with 
the Head Constable. 

The learned counsel for the appellant 
has attacked the findings of the learned 
District Judge on three main grounds ; — 
(1) that the burden of proving absence of 
reasonable and probable cause has been 
wrongly placed on the defendant ; (2) 
that the learned Judge has held that the 
mere proof of absence of reasonable and 
probable cause amounts to malice ; and (3) 
that the District Judge was very much 
influenced by the Magistrate’s judgment. 

As regards the first objection, though 
in the trial Court inter alia two follow- 
ing issues were framed : 
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(1) Was there any just or reasonahhv 
cause for the arrest or detention of the 
person of tlio plaintfff in the lock-up ? 

(2) Whether defendant Nur Khau 
maliciously and without just and pro- 
bable cause prosecuted the plaintiff ? 

The learned District Judge lias, as a 
matter of fact, proceeded on the second 
of these issues assuming tliat the 
burden of proof lay on the plaintiff. The 
first issue was wrongly framed and con- 
flicts with the second one but an exinina- 
tion of the judgment shows that ho 
discussed the plaintiff’s evidence and on 
that he came to the conclusion that the 
prosecution was without just and pro- 
bable or reasonable cause and also that it 
was malicious. 

On the second point also the conten- 
tion of the learned counsel is not correct. 
All that the District Judge has held U 
that when it has been positively esta- 
blished that the prosecution was without 
just and probable cause very little evi- 
dence is sufficient to show that it was 
malicious ; still he arrived at a defluite^ 
conclusion on the material on the record 
that the defendant was actuated by 
malice in arresting and pi'osecuting the 
plaintiff. The learned Judge has, no 
doubt, taken into consideration as one of 
the elements in determining the presence 
of malice the fact that the defendant 
iiad absolutely no reasonable cause for 
implicating Jiwan Dass which fact, in 
his opinion showed, that there wae some- 
ulterior motive to implicate him, but the 
finding is nob based on this consideration 
alone. On the other hand the Judge has- 
definitely found that the subordinate 
Police Officers were annoyed with Jiwan 
Dass and that Nur Khan had threatened 
him with injury about a month before 
this incident and there is evidence on 
the record in support of this finding. I 
am unable to see that the learned coun- 
sel has any reasonable complaint about 
this part of the District Judge’s judg- 
ment. 

With regard to the third objection it 
is, no doubt, true that the District Judge 
has in places discussed the judgment of 
the Magistrate. This he should not 
have done but then his conclusion are 
not based on the findings of the Magis- 
trate or on evidence recorded by him but 
he has come to independent conclusions 
on the evidence produced in this case on 
the issues framed. I am unable to hold 
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that this judgment is vitiated merely on 
this ground. There is thus considerable 
force in the contention of the learned 
counsel for the respondent that all the 
findings of the lower appellate Court are 
findings of fact and cannot be attacked 
in this second appeal. Ho has, in my 
opinion, violated no provisions of the 
law in arriving at his conclusions. In 
view of what I have s'ated above it is 
not necessary to notice the authorities 
cited by counsel for the appellant in 
.support of this proposition that the bur- 
den of proving want of reasonable and 
jprobable cause is on the plaintiff and 
Itbat the existence of malice should be 
independently proved and cannot he in- 
ferred meiely from the absence of pro- 
bable aod reasonable canse. These pro- 
positions are well-recognized and I feel 
no hesitation in assenting to them. 

On the question of damages the 
learned counsel for the appellant con- 
tended that the Di:.trict Judge has award- 
ed the plaintiff Rs. 250 on account of 
costs of his defence ; Rs. 250 for physical 
and mental injury on account of his 
actual arrest before the prosecution and 
Rs. 100 for wrongful and malicious pro- 
secution. He did not contest the first 
item but objected to the remaining two 
on the ground that they overlapped each 
other and that no separate compensation 
could bo given for malicious arrect as 
distinguished from malicious prosecu- 
tion. 

In my opinion there is no legal mistake 
in the method adopted by the Courts be- 
low in calculating the damages. Instead 
of giving one lump sum for injury to the 
(feelings of the plaintiff, the Subordinate 
Judge has sub-divided it under two 
beads, in other words, in assessing the 
total compensation under this head 
which he fixed at Rs. 550 the learned 
•Judge took into consideration the con- 
duct of the defendant, firstly, in arrest- 
ing the plaintiff under the circumstances 
already mentioned, keeping him in lock- 
up and taking him to the Court in hand- 
•cuffs and, secondly, in actually sending 
him for trial to the Court knowing that 
the ca'50 against him was false. Admit- 
tedly no reasonable objection could be 
taken on second appeal if the learned 
Judge had given Rs. 550 as compensation 
■for the injury caused to the plaintiff. 
It follows that no objection can he taken 
if the Judge gives reasons in detail for 


fixing the amount awarded. In my opi- 
nion in dividing the compeneation under 
the sub-heads the Courts below have 
merely stated their reasons for atsessing 
the damages at Rs. 550. 

There is no force in this appeal and it 
is hereby dismissed with costs. 

G.B. Ai^peal dismissed. 
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Jai Lal, J. 

Firm Kand LahLajpat Bai — Plain- 
tiffs — Petitioners. 

V. 

Firm Bawji Das-DivarJca Das — De- 
fendants — Respondents. 

Civil Revision Petition Fo. 4^0 of 
1926, Decided on 20th Kovemter 1926, 
from the decree of the Sr. Si b-J., Lu- 
dhiana, D/- 2Sid Fovemler 3 5 25. 

Limitation Act, Art. 65— Settlement of Uqtd’ 
dated damaces ly parlies iricrto breach— Limi’ 
tation runs ftem breach and 7iot setilamnt. 

In n suit ter diimages for breach of a contract 
where parties have stltlecl the ameunt of liqui- 
dated damages, prior to the date of the perfor- 
mance of the contract, limitatiou runs from tbe 
time originally fixed for its performance ard rot 
from the date of the settkniei t regarding the 
liquidated damages. * (F 123 01} 

Bam LahMalih — for Petitioners. 

Shamair Chand — for Respondents, 

Judgment. — On the' 14th August 
1921, the plaintiff entered into an agree- 
ment with the defendant to sell to him 
cotton seeds which were to be delivered 
in the month of Magh, Sambat, 1978 
which corresponds to ahent the 12th 
Janiiai*y to the l-2th February 1922. It 
appears that in tbe meantime the par- 
ties decided that the actual deliveiT of 
the cotton seeds would not take place 
and agreed to Rs. 121-14-0 as the dam- 
ages due to the plaintiff from the defend- 
ant on that account. The plaintiff in- 
stituted a suit for the recovery of this 
amount along with others. Solaris other 
items are concerned the suit bad^ been 
dismissed on the merits, but tbe suit for 
Rs. 121-14-0 was decreed by the trial 
Court. The Senior Sub-Judge on appo®!* 
however, dismissed the suit lolding tba 
the same was barred by time. He . 
that the^imitation for the recovery 
Rs. 121-14-0 began to run from tbe da®® 
of the settlement of tbe damages between 
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the parties and nob from the date on 
which the delivery was originally agreed 
to be given, lb is almibted thafc the suit 
would be within limitation from the 
latter date. In my opinion the view of 
the learned Senior Sub'Jndgo is ono- 
Ineous. The suit is for the recovery of 
jdainages for breach of contract which 
would ordinarily be recoverable on the 
date of the breach i. e. the date on 
which the delivery was to be male. The 
settlement of the amount due from the 
defendant to the plaintiff was dono 
merely in order to save the parties from 
the trouble of going into accounts later 
bo calculate damage?. This did not, how- 
ever, amount to a novation of the con- 
tract, nor did the document produced by 
the plaintiff' in support of his allegation 
that the amount of damages was settled 
. at Rs. 12L-14-0 give the plaintiff a fresh 
cause of action. It is a mere acknowledg- 
ment which cannot itself be made the 
basis of a suit. The ‘cause of action is 
the breach by the defendant which hap- 
pened on the date originally fixed for the 
delivery of goods. I hold that the plain- 
tiff’s suit was within time. 

I accept this petition and decree the 
plaintiff's suit for Rs. 121-14-0 with 
costs throughout, 

J-V. Petition accepted. 
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Coldstream, J. 


Sihillu Ratn and D0f0n3a»nt3~~ 

Petitioners. 


V. 

Jai Gha)id and others — Plaintiffs — 
Respondents. 

Civil Revision Petition No. 178 of 
1926, Decided on 22nd October 1926, 
from a decree of the 2nd 01. Sub-J.' 
Lahore, D/- 7bh November 1926. 

Arhltrationr-Power to appoint umpire. 

^ Where the Court is empowered to appoint an 
umpire, In ease the arbitrators fail to appoint 
appointment of umpire, on the umpire appointed 
oy arbitrators refusing to aot, is not illegal. 

[P. 123, C. 2] 

Muhand Lai Puri for B. H. B. Petman 
and Gopal Chand — for Petitioners. 

PaUir Chand — for Respondents. 

Judgment.— On the 14th ot.Novem- 
her 1922, the plaintiffs-respondents in- 
stituted a suit against the defendants- 




petitioners for partition of a wall and 
the site thereof dividing the parties’ 
houses. On (he 21)th June 1923, the 
parties agreeil to refer their dispute to 
two arbitrators. It was also agreed that 
if the two arbitrators ditlorocl the matter 
would be referred to an umpire, and that 
if they failed to appoint an umpire with 
mutual consent an umpire would be ap- 
pointed by the Court. The arliitrators 
differed and selected an umpire who re- 
fused to act. 

Then one Lala Karam Chand was selec- 
ted an umpire, but he too declined to 
adjudicate. Thereupon the Court ap- 
pointed Bawa Baij Nath who, on the 16th 
July 1926, filed his award in which he 
held that the wall, which was fourteen 
inches w’ide and dilai)idated, could and 
should bo partitioned, each party taking 
seven inches. The award also provided 
for the ro*bnilding of the wall by the 
plaintiffs w'ho were to defray two-thirds 
of the expenditure on the defendant’s 
portion and to cause no damage to the 
house. Objections to the award were 
heard and disposed of and a decree in ac- 
cordance with it w’as passed on the 7th 
November 1925. 

The defendants have petitioned this 
Court to set aside the order of the Sub- 
Judge overruling the objections and de- 
creeing the suit in the terms of the 
award, and to order the award to be re- 
mitted under para. 14 of the Second 
Schedule to the Civil P. C. 

The only grounds urged by Mr. Mukand 
Lai Puri, who appears for the petitioners 
are : U) that the Court acted without 
jurisdiction in appointing an umpire 
(Ground No. 1 of the petition) ; (2) that 
the award determined matters not re- 
ferred to arbitration (Ground No. 4 (b) of 
the petition) ; and (3) that the material 
objection made to the award was not 
considered by the Court (Grounds Nos. 2 
and 3 of the petition). 

I do nob find force in Mr. Mukand Lai 
Puri’s ai'gument that once the arbitrators 
had in agreement selected an umpire, the 
Court was functus officio in the matter 
and could not appoint another umpire 
when the umpire selected refused to act. 
The parties clearly empowered the Court 
to appoint an umpire if the arbitrators 
failed to appoint one. The appointment 
of a person who refused to be umpire 
was certainly a failure to appoint an 
umpire. The Courts therefore, acted withi 
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Iperfecfc legality in appointing an umpire 

litself. _ . • i- .u 

The second objection is one against the 

award itself on the ground that it pro- 
vides for the demolition of the wall, 
whereas the matter referred to arbitra- 
tion was merely the partition of the wall. 
Now, it is perfectly clear from the plaint 
and the pleas, the award of the two ar- 
bitrators and the previous litigation bet- 
ween the parties, a history of which has 
been given me by Mr. Mnkand Lai Puri 
himself in support of his petition, that 
the only real dispute between the parties 
was this question of partitioning the 
wall in such a manner as to allow the 
plaintiffs to re-build the wall in order 
to repair or re-build their house. The 
ownership of the wall was already set- 
tled. The only purpose of the plaintiffs 
in suing was to be empowered to do what 
they wished with their property. The 
award was a settlement, in a most rea- 
sonable manner, of the dispute between 
the parties, and the decree was in accord- 
ance with the award. A revision on this 
ground is manifestly out of the question. 
The last ground is of no more con- 
sequence than the others. 

It appears that after the arbitrators 
had been a])pointed, one of the defen- 
dants, Balia Ham, died and his minor son 
was brought on to the record as his i*ep- 
resentative. The objection which is al' 
leged to have been ignored by the^ Court 
is that neither the minor nor his guar- 
dian ad litem was examined by the urn* 
(pire. The umpire was not bound to ex- 
amine the guardian or the minor or any- 
lone else. The defendants had a common 

( counsel. It is not alleged that the minor 
or guardian wished or applied to be ex- 
amined or has any interest adverse to 
that of the other defendants. No mis- 
conduct on the umpire’s part is now sug- 
gested apart from the omission to ques- 
tion the minor or his guardian. This 
ground does not warrant interference in 
revision. 

For these reasons the petition is dis- 
missed with costs. 

R.D. Petition dismissed. 
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Campbell, J. 

Muhammad — Accused — Petitioner. 

V. 

Enipero ) — Opposite Party. 

Criminal Revision Petition No. 1169 
of 1926, Decided on lOfch December 1926,. 
from an order of the Dist. Mag., Shah- 
pur, D/- 23rd July 1926. 

Punjab licstrlctlon of ITahllual Offenders 
Act (5 of 1918), Ss. IG and Rules under 8. 16 
— Magistrate cannot con fine a 2 ’^rson between 
specified hours but can only to specified area. 

The rules under S. IG do not empower thfr 
Magistrate to confine a person to his ihouso 
between certain specified hours. He can only 
be restricted to the area of the village or such 
larger area as the Court may fix, [P 124, 0 2l 

Tara Singh Narnia — for Petitioner. 

Sundar Djs for Government Advocate 
— for Respondent. 

Judgment. — Under S. 7 of Punjab 
Act 5 of 1918 the petitioner Mohammad, 
son of Raja, has been restricted for 
three years within the boundaries of the 
village Daulafcpur Khilchi, where he 
resides. The Magistrate further ordered 
him to report himself daily to the Sub- 
Inspector Police thana Miani, at 5 p. m. 
because in the opinion of the Magis- 
trate, Mohammad, being the son of one 
lamhardar, could not be looked after 
properly by the other lamhardar. Mo- 
hammad was further directed not to leave 
his house at night in the main abadi of 
the village D.iulatpur between 8 p. “• 
and 0 a. m. This oi*der was upheld on 
appeal by the learned District Magistrate 
and has been brought to this Court on 
revision. 

According to S. 7 of Act 5 of 1918 the 
order of restriction must conform to the 
rules made by the Local Government 
under S. 16. Those rules do not em* 
power the Magistrate to confine thepefc*" 
tioner to his house between the hours o 
8. p. m. and 5 a. m. He can only be 
restricted to the area of the village or 
such larger area as the Court may fix* 

Thana Miani appears from the 
District Magistrate’s order in appeal 
he 2a miles away from the villa^ *. 
the direction for a daily report 
in my opinion, onerous. I set aside _ 
order and also the order confio^^g 
petitioner to his house at night, 
order restricting the petitioner to 
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village Daulatpur Khilchi for’ three year^ 
is maintained, and the daily report will 
63 made to the lambardar of the village 
who is not the father of the petitioner. 

R.D, Petition partly accepted. 
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Coldstream, J. 

Kirpa Bam — Defendant — Appellant. 

V. 

Chand Bahadur — Plaintiff — Res- 
ipondent. 

Second Appeal No. 1719 of 192G, Deci- 
ded on 17th November 1926, from a de- 
cree of the Addl* Dist. J., Amritsar, D/- 
13th May 1926. 

Practice — New plea — Appeal — Point not re- 
Jerredto in lower Court's judgment must be prc' 
sumed to have been given up there. 

Where the judgment of the lower appellate 
■Court makes no reference to certiiii points, it 
must be assumed that the matters were not 
•brought to the notice of that Court but Were 
g4ven up ; A. 1. R. 1923 Lah. 124, Rel on. 

[P 125 C 2] 

Barbhajan Das — for Appellant. 
Shamair Chand — for Respondent. 

Judgment. — On the 27th February 
1925, Kirpa Singh contracted to supply 
certain furniture to Chand Bahadur, who 
had himself contracted to supply it to 
■the Amritsar Medical School. The arti- 
cles were to be supplied by the 15th 
March, but an eKtension was given up 
to the 19th March. 'The defendant did 
not. however, supply the goods until the 
20bh April, and when he supplied them 
they were rejected by the Medical 
School authorities. On the 1st July 1925 
Chand Bahadur instituted a suit from 
which this appeal arises, against Kirpa 
Singh, claiming Es. 1,096-8-0 made up as 
follows : 

Rs. a. p. 

Purchase of Benches not 

supplied ... ... 307 0 0 

Spent on repairs on other 
furniture ... ... 159 8 0 

Spent on polishing furniture 20 0 0 

Money advanced ... 610 0 0 


Total ... 1.096 8 0 
The defendant pleaded that the 
benches had not been supplied because the 
pUintiff had failed himself to furnish 
fihe defendant as he had undertaken to do 


with iron for thorn. As regards tho 
other articles tho defendant pleaded that 
they had heon supplied in time and had 
been of proper quality. 

The first Court docrood a sum of 
Rs. 766-8-0 being Rs. 18t> spent on pur- 
chase of benches and repairs and Rs. 300 
damages for the payment of which the 
contract provided. Tliis amount was re- 
duced to Rs. 666-8-0 on appeal hy tiie 
Additional District Judge who allowed 
Rs 466-8-0 on account of money actually 
spent and Rs. 100 only on account of 
damages. The d 0 '‘endant Kirpa Singh 
has filed this second appeal which has 
boon argued before me by Mr. Harbha- 
jan Das. The grounds urged by Mr. 
Harbhajan Das are, firstly, that tlie lower 
appellate Court has omitted to deal with 
two questions raised by tho grounds of 
appeal preferred before it, namely, whe- 
ther the goods on which Rs. 159-8-0 are 
said to have been spent were those sup- 
plied by the defendant and whether the 
plaintiff had or had nob failed to supply 
the iron legs for the benches, secondly, 
that the contract was between the plain- 
tiff and the defendant and the lower 
Courts were wrong in holding that the 
defendant was bound to supply the goods 
to the satisfaction of the Medical-School, 
and thirdly, that the evidence shows 
that the goods supplied were passed by 
the plaintiff as acceptable. 

As regards the first contention : I find 
that the judgment of the lower appel- 
late Court makes no reference to the 
points referred to in Mr. Harbhajan Das’s 
final contention. It must be assumed 
that the matters were not brought to the 
notice of the lower appellate Court but 
were given up : Abdul Karim v. Thaka? 
Bam Jaggu Bam (1). I find, moreover, 
on perusing the evidence in tho case that 
the first Court's findings upon them in 
favour of the plaintiff were justified. As 
regards the contention that the defen- 
dant had not contracted to supply the 
goods to the satisfaction of tho Medical 
School authorities! agree with the find- 
ings of the lower Courts to tho effect 
that the words in the contract Ex. P. 1 
("balance to be paid when goods are 
passed") were understeod by the defen- 
dant to mean that the goods were to be 
passed as satisfactory not by the plaintiff 
bub by the Medical School authorities. 

(1) A. 1. B. 1923 Lab. 124. 
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This is, in my opinion, clearly estab- 
lished by the evidence.^ 

The defendant admitted that he did 
not supply the benches. I find it proved 
by Mr Longman’s evidence that the iron 
le«g for the benches were duly furnished 
to°the defendant. As regards the rest of 
the goods it is proved that they wore 
supplied a month late and I find no justi- 
fication for Mr. Harbhaian Das' argu- 
ments that they must have been ac- 
cepted as satisfactory because the plain- 
tiffs advanced Rs. oO in part payment 
to the defendant on the 20th April. This 
disposes of all the grounds of appeal 
urged before me. The appeal is dismissed 
with costs. 

R.D. Appeal dismissed. 
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Rhadi L\l, C. J., and Agha Haidar, J. 

Mt. Jio — Defendant— Appellant. 

V. 

Mt. Rulcnran and another — Plaintiffs 
and Defendant — Raspondents. 

First Appeal No. l‘0-o3 of 1922, Decided 
on 23rd November 1926, from the -decree 
of the Sr. S,ab*J., Delhi, D/- 27th April 
1922. 

(а) Wtll-^Con^tniction — Where language Is 
jilaln, testator's intention is imtnaterial. 

No doubt the iatantion of the testator is a 
very imoortant elouio it ia the ooustruction of a 
Will but at the same time when the laaguige is 
clear and unambiguous, the question of fiading 
out the intsntion of the testator does not arise 
and the will has to be construed according to its 
plaiu language, [P 127 C 1] 

(б) Hindu Laro — Will in favour of txoo per~ 
«ons — They take as tenants- In-common — Hindu 
Law— Gift. 

When a deed of gift ora Willis in favour of 
two persons without any definite specification of 
the extent of their shares, they take as tenants* 
in-co-nmon and not as joint owners. 

The principle of joint tenancy is unknown to 
the Hindu Law except iu connexion with the 
joint Hindu family : 33 All. 635 ; 26 Rom. 445 
and 39 P. R. 1909, Ref. on. [P 127 C 2] 

Sardha Bam and Bishan Narain — -for 
Appellant. 

Jagan Nath Aggarwal and Lai Chand 
Malhotra — for Respondents. 

Agha Haidar, J.-This appeal arises out 
of a suit brought by the plaintiffs for a de- 
claration that the sale made by Mt. Jio, 
Defendant No. 1, in favour of Muhammad 
Umar, Defendant No. % with respect to 


one-half share of certain property was 
without necessity and ineffectual against 
their rights as reversioners. They ad- 
mitted that Mb. Jio had rights of owner- 
ship in the other half of the property. 
Mb. Jio and Muhammad Umar, her trans- 
feree, pleaded that the sale was for neces- 
sity and, therefore, the plaintiffs had no 
right to challenge the alienation. 


In order to understand the case pro- 
perly we must go back to the year 1891 
when a widow Mt. Sunder made a Will in 
respect of five shops and one house in 
favour of Mt. Jio, her daughter, and her 
son*in*law Ram Saran. Under that Will 
she provided that after her death her 
daughter (Mb. Jio) and her son-in-law 
(Ram Saran) should succeed to the entire 
property detailed in the Will and that 
they w’ei*e to be owners of, and heirs to 
the property in every way. Mt. Jio exe- 
cuted two mortgage deeds dated respect- 
ively the llth of May 1909 and the 18th 
of June 1909. They are in respect of two 
shops and the mortgagee under both 
these mortgage bonds is one Jainti Par- 
shad. The first mortgage was for Rs. 300 
and the second for Rs. 99. Both these 
documents contained recitals to the 
effect that money was required for the 
repairs of the shops included in the mort- 
gages. In 1913 we come to a third mort- 
gage in respect of those very two shops 
for a sum of Rs. 900 in favour of the 
same mortgagee, Jainti Parsbad. This 
sum of Rs. 900 was partly in satisfaction 
of ths two prior mortgage-deeds of the 
year 1909 and also ‘^for the purpose of 
defraying food expenses and effecting 
repairs, etc., to the mortgaged property. 
The last mortgage was for possession like 
the two previous ones. It must be noted 
that at the time of these three mortgages 
the husband of Mt. Jio, Ram Saran, was 
alive. He died about fifteen months 
before the filing of the present suit, that 
is tD say, sometime early in 1920. After 
hi^ death, on the 18th of August 1920, 
Mt. Jio executed the two sale-deeds in 
favour of Defendant No. 2, Muhammad 
Umar, under which she transferred three 
shops and a half share in the house- The 
total consideration for these two sale 
deeds is Rs. 8,000. In the sale-deed 
relating to the three shops there 
recital of the mortgage bond of 
favour of Jainti Parsbad and it is further 
mentioned that after satisfying the mor 
gage of Jainti Parsbad, the purchaser. 
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Muhammad Umar, has been put in 
possession of the property as an absolute 
owner. 

A plaint was filed on behalf of the 
plaintitfs which, curiously enough, does 
not bear any date. \Ve find a document 
purporting to be an amended plaint 
printed at page 24 of the paper'book, also 
without a date. In this plaint the plain* 
tiffs claimed as reversioners of Ram 
Satan, the late husband of Mt. Jio, and, 
as stated above, they said that the sale 
of the property in favour of Muhammad 
Umar was without any necessity and was, 
therefore, not binding upon them. The 
Court below has decreed the suit of the 
plaintiffs to the extent of only half of the 
shop, holding that under the terms of the 
Will of the year 1891 Mt. Jio was the 
full proprietor of half the property, i. e., 
half of the house and 2^ shops. The 
^le-deeds in favour of Muhammad Umar 
in respoct of the three shops has been 
held to be invalid only to the extent of 
half the shop. 

Mt. Jio has come up in appeal to this 
Court, and her contention is that under 
the t^rms of her mother’s Will and, ac- 
cording to the intention of the testatrix, 
she was entitled to the whole of the pro- 
perty left by her mother Mt. Sunder, and 
that the name of her husband was more 
or le^a a surplusage. This contention is 
directly against the clear language of the 
will of 1891 and cannot be entertained 
for a moment. It is true that the inten- 
tion of the testator is a very important 
element in the construction of a Will but 
at the same time when the language is 
clear and unambiguous, the question of 
finding out the intention of the testator 
does not arise the Will has to be con- 
.strued according to its plain language. 

It was further argued that there was a 
joint tenancy created under the terms of 
the Will of 1891 and that as a consequence 
on the death of Ram Saran, Mt. Jio be- 
came the full owner of the whole pro- 
perty by right of survivorship. This 
contention of the appellant is contrary 
to a large volume of case-law on the sub- 
ject, vide Kishori Dubain v. Mundra 
Dubain (1) ; Qopi y. J^t. Jaldhara (2); 
Ram Piari v. Krishna Piari (3) ; Bai 

(U 757^^"* hC. 605=3 A.L.J, 

(2) 33 All. 41=7 I. 0. 697=7 A. L. J. 

(8) A.I.R. 1921 All, 60=43 All. 600. 


Diwali v. Putel liechardas {^) Miinnn 
V. Umrao iiinijli ( )). These cases in sub- 
stance lay down that when a deed of gift 
or a Will is in lavour of two persons 

without any deuiuio sp ;cilijation of the 

extent of their sharo-^, they take 
as tenants-in-comiUi)n and im!, as joint 
owners. In fact the eaNO of K/shori Dti' 
bain V. Mundra Duh'dn (1) cleai ly lays 
down that the principle of jouu Lenancy 
is unknown to the Hindu Law except in 
connexion with the joint Hindu family. 
This being so there is no force in llie 
contention of the appellant that Mt. Jio 
on the death of her husband took the 
whole property by survivorship. 

The learned counsel for the appellant 
tried to justify the sale of the extra half 
of the shop on the ground of necessity by 
arguing that the sale proceeds of half of 
the shop went towards the payment of 
the mortgages in favour of Ja;nti Parshad 
and for other subsequent repairs of the 
property. We have noticed, however, 
that the mortgages in favour of Jainti 
Parshad were executed during the life- 
time of Ram Saran so that Mt. Jio did 
not at the time occupy the position of a 
Hindu widow. She was the full pro- 
prietor of half of the property and it was 
only after the death of the husband that 
she a.}qtured the status of the Plindu 
widow qua the other half of the property 
left by her husband. If she borrowed 
money in order to repair her own shops 
during the lifetime of her husband, it 
cannot be argued on her behalf that after 
thedeath of her husband she wa? justified 
in selling part of the property which 
came into her possession as a Hindu 
widow, in order to pay off the mortgages^ 
executed by her for meeting the expenses 
of those repairs. There is no satisfactory 
evidence of any repairs having been exe- 
cuted after the death of her hiishaod to 
the property which came into Mt. Jio’s 
pojsession as a Hindu widosv and in fact 
there are no recitals in the two sale-deeds- 
in suit about any recent repairs having 
been made or ‘contemplated. This being 
so, neither Mt. Jio nor the transferee 
from her has discharged the onus which 
heavily lay upon them of proving neces- 
sity for the sale of half of the shop over 
and above her own share. 

(•l) fl90^] *26 Bjtti. 445=4 Bom. L.R, lOi. 

(5) [1909139 P.R. 1009=59 P.L.R. 1909=1 
1.0.720=55 P.W.R. 1909.' 
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In the absance of any evidence that 
debts were incurred by her for any legal 
and valid necessity we hold that the 
judgment of the learned Subordinate 
Judge is correct and we dismiss this ap- 
peal with costs. IT -, 

ri R Appeal dismissed. 
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Martikeau akd Fforde, JJ. 

Fateh Shah — Plaintiff — Appellant. 

V. 

Bahab Shah and others — Defendants — 

Itespondents. 

First Appeal No. 2666 of 1920, Decided 
on 4th April 1925, from the decree of 
the Sr. Sub*J-, Montgomery, T>h 30th 
August 1920. 

Specific Belief Act, S. ■i’l^Provlso — Pro- 
viso refers lo plalnii Jf's position at the date of 
^ult. 

The proviso to S. 42 that “no Court shall pass 
a declaratory decree where the plaintiff, being 
able to seek further relief than a mere declaration 
of title, omits to do so” refers to the position of 
the plaintiff at the date of the suit. Therefore 
the plaintiff’s right to maintain the suit for a 
declaratory decree is not affected by the fact that 
during the pendency of the suit right to posses- 
sion also has accrued to the plaintiff : 12 Mad. 

136 and 20 C. L. J, 107, Foil. [P. 128, C. 2] 

Sagar Chand and Parkash Chandra 
for Jhfahesh Das — for Appellant. 

M. M. Tafail and Bal Kishen— lor 
Bespondents. 

Judgment. — The plaintiff sues for a 
declaration that a gift of ancestral land 
made by his father Bahab Shah in favour 
of the latter’s daughters Sahib Bibi, 
Saidan Bibi, and Baclshah Bibi shall not 
affect his reversionary rights. The 
parties are Sayads of Basti Kesar in the 
Montgomery district, and the lower 
Court has held that among Sayads such 
a gift is valid by custom, and has dis- 
missed the suit. The plaintiff has ap- 
pealed. 

On behalf of the respondents two pre- 
liminary objections are taken : (l) that 
‘ the appeal abates because no representa- 
tive of Mt. Saidan Bibi, who died during 
the pendency of the appeal, has been 
brought on the record, and (2) that as the 
donor Bahab Shah also has died during 
the pendency of the appeal the suit for a 
declaratory decree cannot be maintained, 
and that the plaintiff ought to sue for 
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possession of the land. The first objec- 
tion has no force, as Mt. Nuran, the 
mother and legal representative of 
Mt. Saidan Bibi, has already been im- 
pleaded as the representative of Mt. Sahib 
Bibi, and there is no difference between 
her character as legal representative of 
one daughter and her character as legal 
representative of the other. The second 
objection has also no force, as it has been 
held in Govinda v. Perumdevi (l) which 
was a case exactly similar to the pre- 
sent one, that the proviso to S. 42 of the 
Specific Relief Act that 

DO Court shall pass a declaratory decree 
where the plaintiff, baing able to seek further 
relief than a mere declaration of title, omits to 
do so 

refers to the position of the plaintiff 
at the date of the suit : see also Ram 
Ckaran Mandal v. Biswanath Mandal (2) 
in which the Madras ruling was followed 
by the Calcutta High Court. The plain- 
tiff’s right to maintain the suit for a 
declaratory decree is not affected by tb© 
death of Bahab Shah during the pen. 
dency of the appeal. We, accordingly 
overrule the preliminary objections. ’ 

Coming to the merits of the case we 
find that a remand is necessary before 
the question of custom can be disposed 
of. The decision turns almost wholly on 
the entries in the riwaj-i-am of the Mont- 
gomery district and in the wajib-ul-arz 
of the village Basti Kesar, to which the 
learned Subordinate Judge has referred 
in his judgment, and we are surprised to 
find that although the learned Judge has 
mentioned Exs. Nos. D-4 and D'5 of 
the extracts from the riwaj-i-am, and has 
said in his judgment that he has placed a 
copy of the entry in the wajib-ul-arz on 
the record, those documents are, as a 
matter of fact, not on the record. 

We send the case to the lower Court 
with the direction that certified copies of 
the entries in the riwaji-i-am and wajib- 
ul-arz referred to in that Court’s judg- 
ment be placed on the record, and that 
plaintiff be- given an opportunity of pro* 
ducing evidence to rebut those entries, if 
he wishes to do so, after which the re- 
cord should bo returned to this Court. 

G.B. Case remanded^ 


(1) [1889] 12 Mad. 136. 

(2) [1915] 20 0. L. J. 107 ==26 I. 0. 41(X 
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Jai Laij. J. 

Bint iiani— Plaintiff — Petitioner. 

V. 

Miran Bikhsh and oi/iers— Defendants 
— Respondents. 

Civil Revision Petition No. 19S of 1926, 

Decided on 12th November 1926, from 

the decree of the Small Cause Court J., 

JuUundar, D/- 20th January 1926. 

Civil P, C., 0. 1, R. 1 — Memberof Joint Hinflu 
family who is named as creditor in bond cau sue 
^ne — Other members even, if necessary, could be 
joined as defendants. 

If a bond is in favour of one moniber alone of 
a joint Hindu family, ha is competent to suj 
alone on the bond. 

Assuming that all the members of a joiut 
Hindu family are necessary parties to such a 
suit, the provisioa of law is complied ;\vitb, eveu 
by making them as defendants in the cas?. 

[P 129 C 1] 

D. C. Me'ira — for Petitioner. 

Jamnet D.zs — for Respondents. 

Judgment. — Biru Ram instituted a 
suit against Miran Bakhsh for recovery 
of principal and interest alleged to be due 
to him on a bond executed by the latter 
in his favour. " The plea of the defen- 
dant was that the amount was due to a 
joint Hindu family of which Biru Ram 
was a member and also that he had re- 
paid the amoint. The Judge, Small 
Cause Court, ordered the plaintiff bo im- 
plead the other members of the family. 
After this had been done he dismissed 
the suit on the ground that the other 
members of the family should ' have been 
impleaded as plaintiffs and not as defen- 
dants as was done by the original plain- 
tiff and also that the re-payment of 
the loan had been proved by the defen- 
dant. 

Assuming that, in the face of tho fact 
that the bond was executed in favour of 
Biru Ram alone it was open to the defen- 
dant to plead that the amount was due 
to a joint Hindu family and that all the 
members of such family were necessary 
parties. I hold that the provisions of 
law were complied with by making them 
defendants in the case. That was a 
suffioient protection to the defendant If 
one was needed. The suit could nob, 
therefore, be dismissed on this ground^. 
But I hold that the bond being in favour 
- of Biru Ram alone he was competent to 
sue alone to recover the amount alleged 
1927 L/17 & 18 


to be due on it. (The remaining potion of 
judgment is not material for this report.) 

J ‘V. Petition acceplol. 
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Sh vdi Lvl, C. j. 

Gal Mahamviad — Complainant — I’oti- 
tioner. 

V. 

Pir Akbar AU — Accused — Respon- 
dent. 

Criminal Petition No. 1091 of 1926„ 
Decided on 18th November 1926, from 
the order of the S. J., Ferozepiir, D - iGth 
June 1926. 

Penal Code, S. 504 — Provocation likely to cause 
the person provoked “ to commit any other of- 
fence ” is within the section. 

A pjtsoQ also comes withio the ambit of 
S. 504, I, P. C., if the provocatioa offered by 
him is of such a character as to cause the person 
provoked to commit any other offence,” and 
hence a complaint made under that section 
should not be dismissed in limine on the ground 
that the provocation offered was not likely to 
cause the breach of public peace. [P 130 C IJ 

Moti Sagar and Mukand Lai Pari — 
for Petitioner. 

Zafarallah Khan — for Respondent. 

Judgment.— The question for deter- 
mination is whether the trial ‘Magistrate 
was justified in dismissing the complaint 
in limine on the ground that it did nob 
satisfy the requirements of the offence 
described in S. 504, Indian Penal Code. 
The complaint was based upon a letter 
said to have been written by the accused 
and despatched by him to the complain- 
ant. The Magistrate finds that the 
letter in question contained “ a long and 
involved series of attacks ” on the com- 
plainant’s character and public life, and 
that “ these attacks are mostly malicious 
and of a natpre intended to hurt the 
addressee.” The learned Magistrate, 
however, holds that as the insult or abuse 
was conveyed in a letter and not deli- 
vered face to face and as the receiver of 
th3 letter had time to think the matter 
over, the provocation caused to him was 
not likely to cause a breach of the peace. 

The question is a debatable one and 
cannot be satisfactorily determined in 
the absence of evidence bearing upon it. 
It has been hold by the Bombay High 
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satisfied if the insult is of a kind calcu 

la Id to cause the other party to lose h.s 
laieu , something violent. 

T^^publio peace can be broken by angry 
o<s well as by deeds: King-Em- 
Zeror v. CJntnibha’ Dnhyalhai (1). It is, 
however, unnecessary to discuss the 
matter any further, because, as pointed 
out by the learned counsel for the peti- 
tioner, a person comes within the ambit 
of the 'section, if the provojation offered 
by him is of such a character as to cause 
the person provoked “ to commit any 
other offence.” This aspect of the case 
lappeavs to have been ignored by the trial 
Court. 

I am accordingly of opinion that this 
is not a case in which the complaint 
should have been dismissed in limine on 
the ground that it disclosed no offence. 1 
must, however, make it clear that noth- 
ing contained in tliis judgment should be 
taken as an expression of opinion on the 
merits and, tliat the only question wliicli 
;I have decided is that the case cannot be 
disposed of on a preliminary ground, hut 
that it requires determination on the 
imerits. 


I accordingly accept the application 
and setting aside the order of dismissal 
remit the case for trial in accordance 
with law. 

j.v. Trial ordered. 


Sunder Das — for Appellants. 

Fahir Chand — for Respondents. 

Coldstream, J. — The suit out of 
which this appeal and the cross-objections 
arise was instituted by some occupancy 
tenants of land in Shabpur village in 
Una Tehsil of Hoshiarpur district 
against some of the proprietors of the 
land (with whom they joined as defend- 
ants certain mortgagees and tonauts-at* 
will) on the allegation that the plaintiffs 
had until six months before date of suit 
exercised their rights of grazing in, and 
taking fuel and fodder for their cattle 
from, the village common land measuring 
7217 kaoals and that the proprietors had 
interfered with theso rights. They 
asked for an injunction to restrain this 
interference and such other relief as the 
Court might think proper to grant. 

The proprietors denied the plaintiffs’ 
rights in the village land as a whole and 
contended that the rights described could 
be exercised only on the lands occupied 
by the plaintiffs and that the common 
land had been partitioned among the 
proprietors. It appears that the common 
land was as a fact partitioned between 
the proprietors in 1900 when an area of 
233 kanals was demarcated or sot aside 
for the exercise of the riglits in dispute. 
The greater part (some 203 kanals) of 
this reserved area has, however, been 
submerged by Hooding. 


(l) [1902] 4 Bom. L.R. 78. 
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Coldstream, J. 

Aso and oil\ ers — Defendants — .\p pel- 

lants. 

Bishan Singh nnd' others — -Plaintiffs— 
Respondents. 

Second Appeal No. 699 of 1926, Decided 
on 12th October 1926, from the decree 
of the Dist.-J., Hoshiarpur, D/- 26th 
January 1926. 

Landlord and tenant — Occupancy tenants 
enjoying rights of grazing their cattle and taking 
fuel — Reasonable area should be set apart. 

Where occupancy tenants enjoy the rights of 
grazing in and taking fuel and fodder for their 
cattle from the village common land they are 
entitled to have a reasonable area set apart for 
the purpose : 119 P. R. 1889, Rel, on. 

[P 130 C 2] 


The parties wcio apparently in agree' 
ment to the effect that for the time being 
the area of 203 kanals was sufficient to 
satisfy the requirements of the plaintiffs* 
The trial C:)urt holding that the latter 
were entitled to an area sufficient in 
which to graze their cattle and to cub 
fuel and fodder, gave a decree restrain- 
ing the contesting defendants from pre- 
venting tlio exercise of this right from 
208 kanals of land to bo demarcated in 


execution proceedings. 

The parties filed cross-appeals in the 
Court of the District Judge who dismissed 
the appeal of the landlords and accepted 
that of the defendants so far as to modify 
:he decree which he worded as follows : 

The plaintiffs are entitled to rights of 
jrage for their agricultural cattle, of 
;rass for such cattle and of (taking) ^ 

iheir ordinary use from that portion ® , 

mmmon land which is lying unenclose 
Jnreclaimed. The plaintiffs shall lUp 

jseroise their rights subject to the rights ot 
>roprietor of reclamation and enclMing 
ire.as that may be necessary for them- 
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■defondauts 1—14 (thd contesting dofondauU) 
are hereby permanently restrained from prevent- 
ing the plaintifis from the exorcise of the above 
rights. 

This decree, it will bo soon, avoided 
•demarcation of any particular area. 
Against this decree the defendants pro- 
prietora have filed a second appeal bo 
this Court contesting in the memorandum 
the rights of the plaintiffs to eKercise 
rights in any area outside that of the 
demarcated reserved area of 283 kanals 
(of which only 75 remain unsubmerged), 
The plaintiffs have filed cross-objections 
disputing the proprietors' rights to re- 
claim and enclose the common land to an 
unlimited extent. 

For the appellants Mr. Suudar Das 
states that he now admits the correctness 
of the view taken by both lower Courts 
of the legal rights of the parties, based . 
as it is on the wajib*ul-arz the rulings 
Nagina V, Baggu (i)y Uira v. NatliiL{^) 
and Bkola Nath v. Midnapore Zamindari 
Co. (3), summarized in para. 220 of 
Kattigan's Digest of Customary Law. 
For the cross-objecting respondents Mr. 
Paqir Chand admits before me that 
the landlords cannot be restricted from 
■enclosing land according to their wishes 
provided that an area for grazing sulii- 
oient for the real needs of the tenants in 
respect of grazing and feeding their 
cattle kept for agricultural purposes and 
the collection of fuel is left available. 
That is ‘to say, counsel agree that the law 
is that the tenants are entitled to exer- 
cise these rights in the common land 
which is nob enclosed and that the land- 
lords can partition the land and enclose 
it so long as a sufficient area for the exer- 
cise of these rights remains. Further 
both counsel admit that for their present 
needs an area of 283 kanals is sufficient 
and Mr. Sundar Das says that his clients 
are prepared to allow the tenants for 
their purposes an area of 208 kanals in 
addition to the 75 kanals still unsuh- 
merged out of the previously damarcated 
area. The only point of dispute remain- 
ing is the form of the decree. Mr. Sundar 
Das urges that it is essential to prevent 
further litigation that this area of 208 
kanals should be demarcated as provided 
for by the trial Court’s decree, while 
Mr. Faqir Chand supports the lower 

^ (1) [1881) loop. R. leflL 

(2) [1899] 119 3?. R. 1089. 

<3) [1904] 81 Oal. 503=31 I. A. 75=8 0. \V. N. 
425=8 Bar. 611 (P. 0.). 


appellate Court’s dooision that suett thu 
marcation no\v will not settle the case, 
for more laud may become submerged, 
the vequiroiuouU of Ilia tenants may 
increase, and tlio ciuality of tlie pasturage 
alter from time lo time according to 
climate and the vagaries of the river. 
Mr. Faqir Chand further a^^ks that the 
decree may he modified so as to make it 
clear that the proprietors are not at 
liberty to enclose or reclaim such an area 
that insufficient ]>astiu‘ago etc,, will not 
remain for the tenants. 

Having heard the arguments on botli 
sides I find myself in agreement wicli 
the learned District Judge’s view that a 
final demarcation of area is likely to be 
futile and that it would not tend to 
avoid litigation. I accordingly dismiss 
the appeal. On the other hand there 
appears to mo to be force in Mr. haqir 
Ghand’s demand that the decree ought 
to lay down in clear terms that the pro- 
prietors must leave a sufficient pasturage 
to the tenants. It is consistent with the 
statement as to tenant rights at page 411 
in Hiray.Natlm (2) and is I think a 
proper relief in the circumstances, 
Accepting the cross-objections to this 
extent only I order that the decree of the 
lower appellate Court be amended by the 
insertion after the words “necessary for 
them” the words 

provided that the proprietors shall not be 
entitled to enclose or reclaim so luucli land that 
there will not remain to fcha plaintiffs in conso- 
quenco of such enL-losures, or reclamation an 
area suflicient for the pasturage of the cattle 
required for their agriculture and the collec- 
tion of grass and fuel required for their ordinary 

In .the circumstances of this appeal I 
pass no order as to costs. 

U.T 5 . A ppMl dismissed. 
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Martineau, J. 

Sajatval — Surety — Appellant. 

V. 

Fii'm Gobiiid Ram' Shankar Das and 
anothet — Decree-holders and Judgment- 
deb tor — Respondents. 

Miscellaneous First Appeal Ko. 1755 of 
1926, Decided on lUh November 1926, 
from an order of the Sr. Sub* J., Multan, 
D/' 25th June 1926. 


io2 Lahore 

rh<l r. C.. S. lio-yolicc to surety 

n,uler the proviso to S, ."'“’If, -/p 
warrant for his arrest is not inealld-Clul F. 
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a 

o 


against 

Court ?s“ues againit a surety a warrant of arrest 
court issues Jgu issues a notice to him. 

at the same ‘ fg^VeS, Civil P. 0.. to show 

under the proviso tn S 1^ be forfeited. 

cause why his douu ^.p ^ 

Sain Vas—ior: Appellant. 

Ram Chaiid Ma.nchanda—!ot Respon- 

denfes. 

Judgment." The appellant, Sajawal, 
stood surety ior Ghulam Sarwar Khan 
adainst whom the respondents had a 
decree, and as Ghulam Sarwar Khan has 
not paid the decretal amount the decree- 
holder has proceeded against Sajawal, 
and the Senior Sub- Judge has ordered 
that the latter be detained in the civil 
prison for a period of 6 months. 

It is urged for the appellant tliat no 
notice was given to him and that the 
order is, therefore, illegal. The order of 
the 4th May, however, shows clearly 
that notice was given to the appellant to 
show cause why his bond should not he 
forfeited. That was a sufficient com- 
pliance with proviso to S. 145, Civil P. 
0. Objection is taken to the procedure 
of the lower Court in issuing a warrant 
of arrest against the appellant at the 
same time that it issued the notice. But 
[S. 145 merely requires a notice to be 
jgiven to the surety before the decree is 
executed against him and this was done. 
The decree was executed against him not 
by his arrest, but by his detention in 
prison (see 0. 21, R. 30, Civil P. C.,) and 
the order for his imprisonment was passed 
after the notice had bean given to him 
and ho had been given an opportunity of 
showing cause why the decree should not 
be executed against him. 

There is no force in any of the grounds 
of appeal and the appeal is in fact 
purposeless seeing that the appellant has 
undergone nearly the whole of the term 
of imprisonment imposed by the lower 
Court. 


J.v. 


Appeal dismissed. 


Dalip Singh, J. 

Yusaf Ali Hakimji — Plaintiff — Appel" 
lant. 

V. 

Mohammad Din Sc Sons — Defendants — 
Respondents. 

Second Appeal No. 1793 of 1925, De- 
cided on 13th November 1926, from the 
decree of the Dist. J., Rawalpindi, 
D - 6th April 1925. 

Evidence Act, S. 115 — Irregular mode of 
recording evidence can be validated by consent 
— Party consenting is estopped. 

la a civil case the conseat of parties can 
validate the mode of recording evidence, even 
though irregular, and a party consenting to a 
particular -mode is estopped from challenging 
that mode on the ground of illegality. 

[P. 133, C. 1) 

Har Gopal — for Appellant. 

Aziz Ahmad — for Respondents. 

Judgment. — The case was remanded 
under O. 41, R. 25, Civil P. G., to the 
District Judge for a decision on the 
fallowing points : 

1. When the stair-case and the platform in 
dispute wsre built, and, 

2. Whether the property is or is not partible. 

The case was, however, remanded ta 
the lower Court by the District Judge. 
That lower Court recorded the evidence 
and gave a finding. On objection before 
him the learned District Judge held^ 
in view of Lahore Bank, Ltd. v. Lakhh 
Ram (1) that the proceedings before the 
Sub-Judge were ultra vires and held 
an enquiry himself. Three witnesses 
were examined for the plaintiff' and 
thereafter the plaintiff s counsel stated 
that the evidence taken by the Sub- 
Judge should be taken as evidence in 
the case. The defendant produced no 
evidence, but requested that the evidence 
before the Sub-Judge should be taken 
as evidence in the case. Upon that tho 
District Judge passed the following 
order : 

After recording evidence and hearing 
alignments on both sides I have arrived 
at the following findings : 

1. That the stair-case and platform 
were both built in 1922 and that fcb& 
stair-case was demolished by the order 
of the G. O. C. and a pucca stair-case 
was built in the same year. 

(1) [1913] 24^ P. L. R. 1913=215 P. W. B' 
1913=19 I. 0. 970=105 P. R. 1913. 
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2. That the property is n^t partible. 
Both parties agree on this point. 

Before me it is contended by counsel 
for the appellant that the provisions of 
O. 41, R. 25, Civil P. G., which are 
mandatory, have not been complied with 
as the learned District Judge has given 
no reasons for his findings. It is also 
eoutendad on the authority of Ijahore 
Banl\ litd. v. Lakki Earn (l) that the 
evidence recorded by the Sub-Judge 
should not have been taken into con- 
sideration at all. The latest ruling of 
this Court is contained in Eabk Singh v. 
Earn Lai (2) and'seems to be opposed to 
Lahore Bank, Ltd. v. Lakhi Ram (l). 
Be that as it may, it seems to me that 
m a civil case the consent of parties can 
validate the mode of recording evidence 
and that the appellant is estopped from 
raising this point. Gounseh for the res- 
pondent has not contended that the 
order of the learned District Judge com- 
plies with the provisions of O. 41, 
R. 25, Civil P. C. Counsel for the 
appellant wished me to go into the 
evidence myself and decide the case 
■under S. 103, Civil P. C. Counsel 
for the respondent, howevei*, did not 
i\gree and counsel for the appellant did 
not, in view of this, press his point. I, 
therefore, remand the case back again 
to the learned District Judge to record 
liis finding with i*easons, therefor, on 
the question when the stair-case and 
qelabform in dispute were built. Costs of 
this application will abide the event. 

R.D. Case remanded. 

iTBrio-irLah. '252. 
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Shadi Lal, G. J., and B:iovdway, J. 

Chanin Lil and others — Defendants — 
Appellants. 

V. 

Mnkandi Lal and others — Plaintiffs — 
Respondents. 

Letters Patent Appeal No. 71 of 1925, 
Decided^on 14th January 1927. 

Custom (Punjab)^— Alienation by guardian—" 
Mortgage by widoto for lierself and minor step- 
son — Subsequent mortgage by step-son of same 
property — Previous debt is not antecedent. 

Where widow acting on her own beh.'ilf and o i 
behalf of her minor step'son executed a mort- 
gage and subsequectly the step-son again mort- 


gigei the svm ■ propjrty i'l 
mortgagee for tlie previous 
additioual sum. 


favour of ihj saiiio 
debt plus a certain 


Held : that the pr.-vi-ms debt cuinot b* regtr- 
ded as an autecedoiu d,‘bt. fP 1M3 C 2. X* Pti.’c 1] 

Sheo Ntirain — •[ >i' .Vppollants. 

Shatniiv Chand — lor Respondents. 

Broadway, J, Tliis is an api'oal 
under S. 10 of the Lattois Patent against 
the decision of Mr. Justice Canipboll, 
dated tlie 2nd February 1925. The facts 
briefly are as follows : In 190() one 5It. 


Dashodan, widow of Telu Mai, mortgaged 
certain shops'to Chandu Lal etc., for a sum 
of Rs. 590 with interest. Siie professed] 
to have acted on hor own behalf and on! 
behalf of her step son Mata Ram as liisi 
guardian. On the 20bh of August 1918 
Mata Ram executed a mortgage of the 
Siid property in favour of the same mort- 
gagees. The consideration for this 
mortgage is entered as the sum of Rs.! 
800 due under the mortgage of 190G and 
a further loan of Rs. 100. 


At or about the same time Mata Ram 
executed a document taking the-shops on 
lease from the mortgagees. As the rent 
reserved under the lease was not paid, 
the mortgagees sued and obtained a de- 
cree for possession of the mortgaged pro- 
perty. The three minor sons of Mata Ram 
then instituted the suit out of which this 
appeal has arisen asking for a declaration 
that Chandu Lal and others were not 
entitled to take possession of the mort- 
gaged property under the decree referred 
to above, inasmuch as the said property 
was joint and ancestral. 

It was found that the sum of Rs. 100, 
said to have been paid before the Sub- 
Registrar had not been proved to be for 
necessity and the only question before 
the learned Judge in Chambers was whe- 
ther the sum of Rs. 800 could be regarded 
as an antecedent debt. After a careful 
examination of the situation Mr. Justice 
Campbell came to the conclusion that it 
had not been proved that Mt. Dasodhan 
had been in fact the manager of her step- 
son’s estate or the guardian of his person . 
Mt. Dasodhan was clearly not Mata 
Ram's guardian de jure and after giving 
due weight to the arguments addressed 
to us by Mr. Sheo Narain I am of opinion 
that the view taken by the learned Judge 
in Chambers is correct, that the mort- 
gage of 1906 was nob effected by a de- 
facto guardian of the minor Mata Bam. 
I also agree with the learned Judge in 


.. I OaiMPA LAL V 
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sr 'ssriss:. .. 

j. I If' I — I concur. 

Shadi Lai, . , 

AvJical a isniissea . 

R.P. 
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Jai Lal, J. 

i-irni Champji Lal-Madho Oal Jlo- 
fenrlants— Petifeioners. 

V. 

Banarsi Da-s— Plaintiff— Respondent. 

Civil Revision Ro. 319 of 1926, Decided 
on 12th November 1926, from the order of 
the Addl. Disb. -T., Ferozepur, D.'- Ist 
Dec&niber 1925. 

(а) Civil P. C. O. 3.. P. 2— Pouvr of altorney 
— Power to (hfen'J a suit includes power 
appeal against an order refusing to set a$id<^ 
decree. 

Where the power authorizes t}te ageut to take 
all necessary steps on behalf of the principal to 
defend a suit, the agent is also authorized to 
institutj an appeal against the order refusing to 
set aside the ex-parte decree in the suit as it is a 
step necessary for the defence of the suit : 153 
P. L. P. 1915 and .1. I. P. 1920 Lah. 32, Foil. 

[P 134 C 2] 

(б) Civil P.C., S.U 5 — Refusal to entertain 
appeal on erroneous grounds— ‘Revision lies. 

Refusal to entertain on erroneous grounds an 
appeal amounts to failure to exercise jurisdiction 
and is revisable. fP 1^^ ^ 11 

Mool Chand — for Petitioijer.s. 

M. Ij. Puri — for Respondent. 

Judgment.— A suit was instituted 
against Champa Lal-Madho Lai, residents 
of Indore in the Court of the Subordi- 
nate Judge, Forozepur. The defendants 
appointed one Kapur Chand as -their 
attorney to defend the suit on their 
behalf. It appears that the suit was 
decreed ox parte. Kapur Chand applied 
on behalf of his principal to set 
aside the ex-parte decree, hut the 
application was dismissed by the 
Subordinate Judge. Then a pleader 
under the instructions of Kapur Chand 
presented an appeal against the order of 
the Subordinate Judge refusing to set 
aside the ex-pavte decree. This appeal 
had been dismissed by the District Judge 
on the ground that Kapur Chand was not 
competent to present an appeal from the 
order under the authority of his power 
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of attorney. The defendants have pre- 
sented this petition for revision. 

It ■ is contended on their behalf by 
Air. Mool Chand that the view of the 
learned District Judge is wrong and that 
as a matter of fact the power of attorney 
tiled by Kapur Chand in the Court of th& 
Subordinate Judge authorized him to- 
do everything which was necessary to 
defend the suit on behalf of his princi- 
pals and impliedly included the power ta 
present an appeal. Reliance is placed 
on a judgment of the Chief Court of the 
Punjab rejjorted as Daijal v. Hirde Bam- 

(1) and also on judgment of this Court- 
reported as Budhu Bam v. Kalu Baw 

(2) . In the former of these cases the 
learned Judge made the following re* 
marks with reference to an objection 
taken for the respondents that the 
power of attorney in favour of the plain- 
tiffs’ agent did not authorize him to 
institute an appeal in the Chief Court. 

I have read the power of attorney carefully 
and 'I am of opinion that, though it docs not 
expressly mention the institution of the appeal 
in the Chief Court, there is no doubt that , the 
plaintiOs authorize him to prosecute all the 
litigation arising out of. the suit and thu^ 
impliedly conferred upon him the power to lodge 
and prosecute an appeal in this Court. 

This judgment was followed in Budhu 
Bam v. Kalu Bam (2) where the learned 
Judge remarked that a power of attorney 
authorizing a pleader to prosecute all the 
litigation of a suit impliedly confers upon 
him the power to lodge and conduct the 
appeal up to the Chief Court. The 
power of attorney in this case expressly 
mentions that the principal authorized 
the agent to conduct all proceedings 
relating to the suit and ends with the 
remark that whatever the agent will do 
on behalf of the principal in that con- 
nexion would be binding on the principal. 
In my opinion this power of attorney, 
authorized the agent to take all necessary 
steps on behalf of the principal to defend 
the suit and the institution of an appeal 
against the order refusing to set aside 
the ex-pavte decree was a step necessary 
for the defence of the suit. 

A preliminary objection is taken on 
behalf of the respondent that this Court 
is not competent under S. 115 of the 
Procedure Code to interfere witk the 
judgment of the Distri ct Judge If 

(1) [1915] 153 P. L. R. ^915=29 I. 0. 895= 
80 P. \V. R. 1915. 

(2) A. I. R. 1925 Lah. 32=6 Lah. 451. 
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learned Judge did uob refuse to exercise 
jurisdiction which was vested in him. 
In my opinion this Court is competent 
•to interfere on revision in the present 
case, because the learned District Judge 
has refused to entertain the appeal on 
erroneous ground and has, therefore, 
failed to exercise jurisdiction vested in 
him. 

I accept this petition, set aside the 
order of the District Judge and remand 
the case to him with directions to hear 
the appeal on the merits. The petitioner 
will have his costs in this Court against 
the respondent. 

G.B, Petition accepted^ 
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Daup Singh, J. 

Hwpx — Defendant— 'Appellant. 

V. 

Mam Chand and others — Plaintiffs — 
Respondents. 

'' Second Appeal No. 1108 of 1926, De- 
cided on 1st November 1926, from a de- 
cree of the Disb. J., Hissar, D/- 15bh 
January 1926. 

Punjab Tenancy Act, S. 60 — Alienation of 
occupancy with one of the landlord'i’ consent is 
binding on sons or grandsons apart from ciisto' 
mary law. • 

Where one of the landlords conssuts to the 
alienation of oooupanoy tenancy, qua his share 
of the occupancy tenancy he made the tran- 
saction noa'Voidable •, apart fromithe Customary 
Law his own son and grandson who succeed to 
him are bound by his act. [P 133 0 IJ 

Shamair Ghand — for Appellant. 

R. C. Soni — ‘for Respondents. 

Judgment. — The facts of this appeal 
are as follows : • 

OneHanwanta was an occupancy tenant 
of 61 bighas 5 biswas of land in Sirsa 
tahsil. The plaintiffs and the pro forma 
Defendants Nos. 2 to 4 are its proprietors. 
Hanwanta died in 1901 and his widow 
Mt. Rami gave consent to a mutation in 
favour of Hanwanta's daughter's son 
Bupa, Defendant No. 1. It wA? alleged 
in the mutation proceedings that Bupa 
had been adopted as a son by Hanwanta. 
In 1912 Mb. Rami died and Defendants 
it. Nos. 2 to 4 brought a suit for possession 
of the whole of the said land, alleging 
that Hanwanta had never adopted Bupa 
as bis son. The present plaintiffs were 


pro foriDca defendants and pleaded that 
their share of the occupancy tenancy had 
fallen to the tlirn ^daintifts on account 
of a private partiiion. The suit was de- 
creed as to half tlio property, it being 
held that there had bv\‘n no such i^arti- 
tiou. It seems that the real reason for 
the pleading in tliat case was the fact 
.that Kura, the predecossor-in-interest of 
the present plaintiffs, had acquiesced or 
agreed to tlio mutation in favour of Kupa 
in 1901 or thereabouts. Tlie jnesent 
plaintiffs who are sons and grandsons ol 
Kura, have now brought a suit for posses- 
sion of the half share of the land alleging 
that Rupa was not the adopted son of 
Hanwanta. 

The learned Sub-Judge dismissed the 
suit on various grounds liolcling that 
Kura had given his consent to the muta- 
tion, that Rupa was4iot the adopted son 
of Hanwanta and that, therefore, tlie 
plaintiffs were estopped from bringing 
the present claim. The learned District 
Judge held that Rupa was nob the 
adopted son of Hanwantha but held that •• 
granting that the plaintiffs’ ancestor ac- 
quiesced in the mutation, the acquies- 
cence was under some misapprehension 
of facts and could nob bind the plaintiffs 
because the property in dispute is an- 
cestral qua Kura. He, therefore, decreed 
the suit. 

Two points have been argued before 
me in appeal. Firstly, that the suit is 
barred by limitation. It seems to me 
that the case is covered by the Division 
Bench ruling reported as Thakur Singh 
V. Bihari Lfll (1) and, therefore, the 
suit is not barred by limitation. 

It has next been argued that the con- 
sent of Kura binds Kura and, therefore, 
binds the present plaintiffs. The point 
is not free from difficulty. The follow- 
ing rulings have been cited by the 
learned Counsel for the appellant ; Halih 
Khan v. Muhammad (2J, Sohaj Ram v. 
Ram Lai (3), Chuhar v. Sas Kaur (4) and 
Shib Ram v. Shih Singh (5). Counsel 
for the respondents has cited Mitra Sen 

“TlTligi?] 44 P.R. 1917=51 P.L.R. 19l7=3;> 
I.C. 163=1 P.W.R. 1917. ^ 

(2) [1912] 68 P.R. 1912=210 P.L.R. 1912=16 
I.G. 463=194 P.W.R. 1912. 

(») [1914] 78 P.L.R. 1914=22 I.O. 542=69 P. 
W.R. 1914. 

(•i) [1917] 69 P.R. 1917=41 I.C. 927=103 P. 
W.R. 1917. 

(5) [1908] 133 P.W.R. 1908=78 P.R. 1909. 
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Siitgh V. Janki Knar (0 &ud Be ai Per- 
shad Koeri v. Dadhnath Boy (0 on tbe 
question that there was no estoppel even 
as re-ards Kura and has also cited 
Shahv Sher Zaman Shah (8), Manoliar 
Ll\.NanakChand{9\ Mnhammadi v. 
Ookal Chand (lO).Sarvans Singh v.Har- 
nam Singh (U) and Jaswant Kaur v. 
Wasaiva Singh (12;. 

. the question whether in a case.dt 

ialienation of ancestral land by a pro- 
prietor the consent of one of the rever- 
sioners would bind his own descendants 
is not free from difficulty, but it has been 
held in Habib Khan v. Muhammad (2) 
and Makhan Singh v. Kishan Singh (13) 
that such an assent if made bona fide is 
ibinding on the reversioner’s son. Be 
'that as it may, it seems to me that the 
consent of Kura to the mutation in favour 
of Bupa may be presumed to be the con- 
sent of Kura to a fresh occupancy ten- 
ancy being created in favour of Rupa. 
The widow Mt. Rami can only be held to 
have alienated the property in favour of 
Rupa under S. 60 of the Punjab Tenancy 
Act. The alienation would be voidable 
at the instance of the landlord. If the 
landlord or«one of the landlords consented 
!to the alienation then it would seem to 
me that qua his share of the occupancy 
tenancy he made the transaction non* 
voidable. This being so and quite apart 
jfrom the Castoniavy Law it would follow 
that his own son and grandson who suc- 
ceeded to him are bound by his act 
because they are his repi’esentatives 
Iwithin the meaning of S. 1 (7) of the 
iTenancy Act. 

I, therefore, consider that the plaintiffs 
must be considered to be debarred from 
bringing the present suit and I accept 
the appeal, reverse the decree of the 
learned District Judge and restore the 
decree of the first Court dismissing the 
suit with costs throughout. 


It.D. 


Apjieal accepted. 


(G) A.I.R. 1024 P.C. 213=46 All. 72«. 

(7) [1900] 27 Cal. 155=20 I.A. 21G=4 C.W.N. 
274=7 Sar. 580 (P.C.). 

(8) [1895] 49 P.R. 1895. 

(9) [1919] 69 P.R 1919 -52 I.C. 503. 

(10) [19031 26 P.ri.R. 1903, 

(11) [1898] 84 P.R. 1898. 

(12) A.I.R. 1923 Lab. 353=5 Lah. 212. 

(13) A.I.R. 1924 Lah. 213. 
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CODLSTREAM, J. 

Ghulam Haidai — Debtor — Applicant 
— aAppellant. 

v. 

Durga Das and others — Creditors — 
Respondents. 

Misc. First Appeal No. 1347 of 1926, 
Decided on 22nd October 1926, from an 
order of the Dist. J., Gurdaspur, D/- 29th 
March 1926. 

Provincial Insolvency Act, S. 10 — Unable to 
pay — Petitioner must be unable to pay when the 
jfetilion is made, not that he would never be able 
to pay. 

Under S. 10 a petitioner has to prove that he 
is unable to pay his debts. Therefore, a peti- 
tion cannot be rejected on tbe ground that tbe 
petitioner’s rel.atious are rich and that be would 
one dav succeed to them and be able to pay of! 
bis debts. [P. 13G. C. 2] 

M\ A, Ghani — for Appellant. 

Faqir Chand and Maya Das — for Res- 
pondents. 

Judgment. — I dispose in this order 
of the two appeals Nos. 1347 and 1348 of 
1926, by Ghulam Haidar and Ghulam 
Hussain, respectively. 

The appellants, who are brothers, peti- 
tioned the District Judge of Gurdaspur 
under S. 13, Provincial Insolvency 'Act, 
to be declared insolvents. The applica- 
tions were opposed by creditors. The 
learned District Judge dismissed both 
petitions mainly on the grounds that 
their father owned 500 kanals of land 
and tliab their uncle Miran Baksh was 
sonless and the petitioners would one 
day succeed to his property. It is obvi- 
ous that these are not good grounds for 
rejecting insolvency petitions. Under 
S. 10 of the Act a petitioner has to prove 
he is unable to pay his debts, not that he 
will never be able to pay his debts. In 
the brief order appealed against the 
learned District Judge has, it is true, 
remarked that the petitioners could pay 
their debts if they wished, but apart 
from tbe fact that the petitioners’ father 
and uncle have land there appears to be 
no evidence to justify this finding. 

It appears that the learned District 
Judge did not think it necessary to call 
upon tbe creditors to rebut the evidence 
produced by tbe petitioners in view o 
his opinion that T;he assets of the P®“ 
tioners' father and uncle justified the d'®" 
missal of the petititions. Tbe evidence 
produced by the petitioners, if unrebut 
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ted, goes to show that they cannot pay 
their debts and the creditors should be 
tillowed an opportunity to rebut this 
•evidence. On behalf of the creditors 
Mr. Fatiir Chand states that he has no 
objection if the petitioners are allowed 
to add to the evidence they have al- 
ready produced so long as an opportunity 
to rebut it is allowed to the creditors. 

In the circumstances of the case * I 
accept both appeals and setting aside the 
orders of the District Judge remand both 
■cases to him for disposal according to 
law. If he finds after hearing all the 
•evidence that is produced that the 
■debtors have proved that they ai*e unable 
to pay their debts and that they owe 
"Rs. 500, the petitioners will be entitled 
"to be declared insolvents. If he 6nds 
that the petitioners have not proved 
that they are unable to pey their debts 
and that their debts amount in each case 
to Rs. 500 he will dismiss the applica- 
tions. Costs to be costs in the cause. 

G.B. Appeals allowed. 
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Addison, J. 

Ham Dxss — Plaintiff — Appellant. 

V. 

Lai Chand d.ndi anolhei — Defendants — 
Respondents. 

Second Appeal No. 1499 of 1926, 
Decided on Ist November 1926. 

Negotiable Instruments Act, 6’. 118 (a) and 
ig)— Pro-note obtained for unlawful considera- 
iion^Onus is on holder to prove that he is 
holder in due course and for consideration. 

The iaitiat presumption is that a holder of 
a promissory note is a holder in due course, but 
•^vhen it is proved th-at there was no considera* 
tioQ for the original transaction and the inetru* 
ment was obtained from the maker for an un* 
lawful consideration, the burden shifts' on to 
the holder in due course for full consideration: 
A.I.R. 1924 Lah. 402, Dlst. [P 138 C 1] 

I).C, Belli — for Appellant. 

Shiv Dayal for Lai Chand^ior Res- 
3 }ondents. 

Judgment. — Rattan Chand, Defendant 
2, brought a criminal complaint under 
S. 406, Indian Penal Code, an offence 
which is not compoundable,- against his 
lister’s son, Jia Lai. On the 1st February 
1925, they came to terms and the com- 
plainant put in an application in the 
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Magistrate’s Court that very day (o 
withdraw trorn tlie prosecution. On 
that day also Lai Chand, Defendant 
No. 1, whoso (laugljter is married to Jia 
Lai, executed a pionote for Rs. 700 
in favour of Rattan Chand. On tlio 
I6th August 1925 Rattan Chand trans- 
ferred the pro-note by endorsement in 
favour of Ram Dass plaintiff. Ram Dass 
sued Lai Chand and Rattan Chand on 
this pro-note for Rs. 72.S-8-0 principal 
and interest. Rattan Chand, Defendant, 
2, admitted the transfer of the pro-note 
to the plaintiff.^ Lai Chand, Defendant 
1, admitted the execution of the pro-nobo 
but pleaded that it bad been executed 
without consideration in order to stifle 
the criminal prosecution brought by 
Rattan Chand against his son-in-law Jia 
Lai, and further that this pro-note was 
only to be enforced, if the prosecution was 
withdrawn. Rattan Chaiid, however, 
when his application was sent to the 
District Magistrate, refused to withdraw, 
with the result that the case is still pro- 
ceeding in the Court of the Tahsildar. 
It was further pleaded that the plaintiff 
was not a holder in due course and had 
paid nothing to Rattan Chand, Defen- 
dant 2. 

The trial Court hsld that the pro-note 
was without consideration and was exe- 
cuted in order to stifle the prosecution of 
a non-compoundable offence. It also held 
that it was only intended to be paid if 
the prosecution was withdrawn. The 
trial Court further held that the transfer 
of the pro-note to the plaintiff was for 
consideration and that the plaintiff was 
a holder in due course. It granted a 
decree for Rs. 707 in favour of the plain- 
tiff against Rattan Chand, Defendant 2, 
only and dismissed the suit as against 
Lai Chand, Defendant 1. 

The District Judge held on appeal that 
the original pro-note in favour of Rattan 
Chand was without consideration and 
was executed in order to stifle the cri- 
minal prosecution under S. 406 Indian 
Penal Code of Jia Lai for a non-com- 
poundable offence. It further came to 
the conclusion that it was doubtful whe- 
ther the plaintiff was a holder in due 
course for consideration as the pro-note 
was without consideration in the begiu- 
ing and the endorser knew that it had 
been executed to stifle a criminal pro- 
secution. It also held that under S. 118 
(g) of the Negotiable Instruments Act the 
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burden of proof lay 

nrove both consideration and the tact 
that he did not knosv that the prev^us 

oonsideratioa ^va5 unlawful The D 13 - 

frJrf Jud-^e therefore, maintained the 

decree arr--<» 

In second appeal^ was urged before 
me that under S. 118 of the isegotiable 
Instruments Act the presumption must 
be "in favour of the plaintiff that he is a 
bolder in due course. In the first in- 
stance the burden was undoubtedly on 
Defendant 1 to prove that the plaintiff 
was not a holder in due course, but it 
seems to me that it was sufficient to 
discharge that burden and to place the 
burden on’ the plaintiff when it was held 
proved that there was no ccnsideration 
for the original transaction, which was 
entered into merely to stifle the pro* 
secution for an offence which was non- 
compoundable. That means that the 
instrument was obtained from the maker 
for unlawful consideration. See 39 P. R. 
1911. The case therefore clearly fell 
within S. 118 (g) of the Negotiable In* 
striiments Act. In Chalmer’s Negotiable 
Instruments in British India, 4th 
Edition, at page 231, it is said : 


In order to place the burdeu of proof on the 
holder, the defendant must first prove that the 
circumstances specified in S. 118 (g) * exist. 

When these facts are proved the holder must 
prove that he bscame such in due course and 
this onifs will include proof that value was 
given ; thus the case, where the facts specified in 
S. 118 (g) are proved, forms an exception to 
Clause (a) of the same section which states that 
' value ’ may be presumed. 

The plaintiff has not established that 
he had not sufficient cause to believe 
that there was a defect in the title of 
tho endorser. In my opinion, there- 
fore, the decision of the District .Judge 
was correct. 


This question is also discussed in detail 
in the 3rd Edition of Bhashyam and 
Adiga’s Negotiable Instruments Act at 
pages 439—40. It is also laid down there 
that a holder in circumstances like the 
l)res 0 nt has to prove nob only that he 
gave consideration, but also that he gave 
it without having sufficient cause to 
believe that any defect existed iii the 
title of the person from whom he took 
the instrument. It is true that the 
District Judge has only said that it was 
doubtful if the plaintiff was a bona fide 
holder in due course for consideration, 
hut hie next sentence shows that he 


hold that the burden of proof on all 
points was oh tho plaintiff in the cir- 
cumstances described, and that he bad 
failed to discharge that burden. 

I was referred by the appellant’s 
counsel to A. /. B. 1924 Tjohorc 462. 
That case, however, is nob in point. In 
it there was only a failure of considera- 
tion and there was no allegation that 
th^ instrument liad been obtained by 
means of an offence or fraud or for un- 
lawful consideration from the maker. In 
the present case it has been established 
that the consideration was unlawful 
while it has further been established 
that there was a failure of considera-; 
tion. That distinguishes the present 
case from the one referred to. 

This disposes of the appeal which 
dismissed with costs. 

G.B. Appeal dismissed. 


A. I. R 1927 Lahore 13& 

Harrison, J. 

Dari) i Das — Accused — Petitioner. 

V, 

Empero ) — Opposite Party. 

Criminal Revision Petition No. 1152, 
of 1926, Decided on 29th October 1926- 
from an order of the S. J., Jullundur 
D/- 28th June 1926. 

Criminal P. C., Ss. 409 and A07-~Trlal partly 
as Second Class Magistrate — Decision by same 
Magistrate as First Class — Appeal lies to Sessions 
Jtidge not to District Magistrate. 

Where a Magistrate who begins .as a Second 
Class Magistrata and completes tho case as » 
First Glass ^lagistrate, passes a higher sentenoo 
in the latter capacity, the course of appeal is to- 
the Sessions Judge and not to the District 
Magistrate : 4 E. D. R. 230, not Foil. ; A. I. B- 
1925 Patna 472, Foil. [P 139 C H 

R. C. Soni — for Petitioner. 

Judgment. — One Durga Das was tried 
by Bawa Sundar Singh and ultimately 
convicted and sentenced. 

The facts in this case are that proceed' 
ings commenced in a chalan under S. 353. 
on the 28bh November 1925, the Magis- 
trate being Bawa Sundar Singh, exercis- 
ing powers of a Second Glass Magistrate. 
On the 10th December the evidence of 
eight prosecution witnesses was recorded 

and on the loth January 1926, the MaS^® 
trate was gazetted to be a First Clasa 
Magistrate. On the 27th January t^ci 
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MaTHUA Das v. The CROW^ (Broa.hvay, J.) 


more prosecution witnesses were recorded 
and a charge was framed. Eventually 
judgment was pronounced on the lOth 
May and the accused was convicted. 
Ho appealed to the Sessions Judge, Jul- 
lundur, who relying on Emperor v. Nga 
Pato (1), quoted at page 885 of Mitra’s 
Criminal Proceduro Code returned the 
appeal for presentation to the District 
Magistrate. This ruling is to be found 
in 8 Criminal Law Journal 48, Emperor 
v. Eaq Paw (l) and the facts there were 
that on the day the judgment was pro- 
nounced the Magistrate received enhanced 
powers. There is a reported case of a 
Division Bench of the Patna High Court 
in which the facts were similar to those 
in this case, namely Sheo Bhanjan Singh 
V. Emperor C2), and in which it was held 
that the appeal lay to the Sessions Judge. 
The Magistrate had there been em- 
powered some time before the hearing 
of the arguments. 

In this case he was empowered before 
the prosecution evidence was completed 
or the charge was fraiped. In Queew 
Empress v. Persad (S) an analogy is to 
be found, for it is there laid down that a 
Magistrate under these circumstances 
who begins as a Second Class Magistrate 
and completes the case as a First Class 
Magistrate is entitled to pass the higher 
sentence in the latter capacity and it is 
explained in this Full Bench judgment 
that, were this nob so, the impossible 
position might arise of a de facto First 
Class Magistrate reporting a case for an 
adequate sentence, which sentence as a 
First Class Magistrate he could pass him- 
self. I find, following Sheo Bhanjan 
Singh v. Emperor (2) that the course of 
appeal is to the Sessions Judge. I accept 
the application for revision and direct 
the Sessions Judge to proceed to dispose 
of the appeal in accordance with the law. 

R.D. Bevision accepted. 

(1) [19073 4 L. B. R. 239. ~ 

(2) A. I. R. 1925 Patna 472. 

(3) [1885] 7 All. 414=(1885) A. W. N. 106. 
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'Broadway, J. 

Math ra Das — Convict — Petitioner. 

V. 

The Crowrt— Opposite Party. 

Criminal Miso. No. 109 of 1926 and 
Oriminal Revision No. 830 of 1926, Deci- 
ded on 22nd December 1926. 


^ P. C., Ss. 3(VJ and 0tU-.4— N, .'jio 

A ts 7Wt governed by S. 309 — Crhnlnal P. C.. 

S. oCl-.-l. 

Section 5Gl-.\ i- in no w.n- limited or governed 
by S. 369 and High C.mrt has ‘power to recoil- 
sidor the question <4 'Out. nco when tlie ends o( 
justice require it. 1.1* 13!> C 2, 1’ 140 C 1] 

Nand Lai — for Petitioner. 

Aldul Bashid — for the Crown. 

Order . — This is an application under 
S. 561-.A, Criminal Proceduro Code, tiled 
on behalf of one Mathra Das who liad 
been convicted of an offence under 
S. 408, I. P. C. and sentenced to t^Ya 
years’ rigorous imprisonment and a fine 
Rs. 200 or in default six months further 
imprisonment. 

The petition for revision against bis 
conviction and sentence was heard by me 
and disposed of on tlio eOth September 
1926. I came to the conclusion that tho 
conviction should have been had under 
S. 408, Indian Penal Code, and altered 
the section accordingly. At the same 
time I maintained the sentence. Upon 
this Mathra Das preferred a petition 
under S. 561-A Criminal P. C. and Dr. 
Nand Lai appeared in support of it. 

On reconsideration of the situation 
while declining to reopen the question of 
the petitioner’s guilt, I issued notice on 
the question of sentence which I was will- 
ing to re-examine. At the hearing the 
Assistant Legal Remembrancer raised a 
preliminary objection to tho effect that 
under S. 5G1-A Criminal Procedure Code, 
this Court had no power to interfere 
with the sentence. Reliance is placed on 
S 369 of the Criminal Proceduro Code 
which is to the following efi'ect : 

Save as otherAvise provided by this Court or by 
any other law for the time being in force or in 
the case of a High Court established by Royal 
Charter by the Letter Patent of such High Court 
no Court when it had signed a judgment shall 
alter or review the same except to correct n 
clerical error. 

This section was put in its present 
form by Act 18 of 1923. The sam3 Act 
added to the Criminal P. C., S. 561-A. 
which is to tho following effect : 

Nothing in this Code, shall be deemed to 
limit or ati'ect the inherent powers of the High 
Court to make such orders as may be necessary 
to secure tho ends of justice. 

It has been urged that S. 561 A cannot 
override the specific provisions of S. 369.. 
It seems to me, however, that the object 
of enacting S. 561-A was to enable this 
Court, when the ends of justice required 
to make such orders as might be nocos' 
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^arv and that it is in no way limited or 
Governed by S. 360. As I read these two 
sections this Court has power to recon- 
sider the question of sentence when the 
-ends of justice require it. In the present 
case the Courts below have considered 
that the sentence -of two years rigorous 
imprisonment and a fine of Rs. 200 was 
annronriate sentence for the offence 
under S. 408, I. P- C. The offence no 
doubt was a serious one l)ut after due 
consideration it seems to me that on the 
4 ;onviction now standing under S. 408, 
Indian Penal Code, the Courts below 
^vould not liavo passed the sentence al- 
lowable by the section. 

I accordingly reduce the sentence to 
one of one year’s rigorous imprisonment 
iind a fine of Rs 100 or in default three 
months rigorous imprisonment. The fine 
if realized is to be paid to the N. W. 
Railway as compensation. 

• g.B. Application allowed. 
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Addison, -I. 

hkar Das — Plaintiff-^Appollant. 

V. 

Mnnicipal Conimitlei, Notified Area 
of Garhdiivala — Defendant — Resiion- 
dent. 

Second Appeal No. 1619 of 192G, Da- 
oided on Ist November 1926, from the 
•decree of the Dist. J., Hoshiarpur, D - 9th 
March 1926. 

(а) Punjab Municipal Act, Ss. 212 and Gl-U 
— Under S. 242 Local Government can impose 
only such taxes as arc mentioned in S, 0l-/i. 

The powers conferred on the Local Govern- 
ment by S. 242. with regard to Notified Areas, 
are limited to the imposition of taxes described 
in S. Gl'B and the saoctiou of the Governor- 
General in Council is an indespeusable prelim* 
dnary conditiou for their imposition. 

[P 140, 0 2J 

(б) Punjab Mnnicipal Act. S. 62 (0)^Notl/ica- 
iion not necessary under (he Act-~Sub-S. (9) 
does not apply. 

A uotifioitioa which is not nscossary under 
the .^ob, shall not be conclusive evidence that 
the tax was imposed in accordance with the 
provisions of the Act. [P 141 , C IJ 

M, L. Pari — for Appellant. 

J. N. Aggarwal — for Respondent. 

Judgment. — By N otification 
No. 11419, dated the 28th April 1919, 
the Punjab Government imposed a tax 
/jn residences within the Notified Area 


of Garhdisvala in the Hoshiarpur dis- 
trict under the provisions of S. 212 (1) 
(a) of the Punjab Municipal Act. The 
plaintiff, who is a resident of the Noti- 
fied Area, brought a suit for an injunc- 
tion restraining the Notified Area from 
realizing the tax from him as it was 
illegal and he also claimed the release 
of a mare which had been attached in 
order to satisfy the demand of the Noti- 
fied Area. The two Courts below have 
held that the plaintiff was not com- 
petent to question the legality of tax and 
dismissed his suit. Against these deci- 
sions this second appeal has been pre- 
ferred. 

Under S. 212 (1) (a) the Local Govern- 
ment has power to impose in any noti- 
fied area any tax which could be imposed 
there by the Committee if the Notified 
Area were a Municipality, subject to a 
proviso. It has, however, been held by 
a Full Bench of 'this Court in Notified 
Area Committee, JJnao v. Amar Singh (1) 
that ‘the powers conferred on the’ 
Local Government by S. 212 of the Pun- 
jab Municipal Act, with regard to Noti- 
fied Areas, are limited to the imposition 
of taxes described in S. 61(B) of the 
Punjab Municipal Act. The sanction of 
the Governor-General in Council is an 
indispensable preliminary condition for 
the imposition of taxes described in 
S. 61 (A). The Act has been amended and 
S. 61 (A) now corresponds to S. 61 (3). 
It is admitted that tlie tax imposed by 
the notification referred to, falls within 
S. 61 (A) or S. 61 (3) of the Act and 
that the sanction of the Governor-Gen* 
aral in Council 'was necessary and that 
this sanction was not obtained. Prime 
facie, therefore, the tax is illegal. 

Further, under Section 212 (1) (0 
the Act the Local Government may ex- 
tend to any notified area the provisions 
of any section of this Act subject to such 

restrictions and modifications, if any. as 

the Local Government may 
fit. Now, by Notification No. 2790J 
dated the 11th November 1922, the Pan 
jab Government extended S. 62 (1) 

(4) to all notified -areas in the 
It did not, however, extend S. 62 (6) 

The lower appellate Court held tna 
S. 62 (9) must have been extended by 
implication, but I am unable to agree 
this contention. When certain su 
sections are explicitly extended. 

(T) A. I. R, 1924 Lah. 361=4 Lab. 442 (F. B.h 
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be held that fehe other sub-sections 
were not intended to be {5?ctended. Sub- 
section (9) of S. 62, therefore, whicli is 
to the effect that a notification of the 
imposition of a tax under this Act shall 
be conclusive evidence that the tax has 
been imposed in accordance wfth the 
provisions of the Act cannot be held to 
have been extended to this notified area. 
On the contrary, it must be held that its 
application was excluded. 

There is another consideration. S. 242 
gives the Local Government power to 
impose in any Notified Area any tax 
which a Municipal Committee could have 
imposed. But nowhere in the Act is it 
said that a notification to this effect must 
issue. For example, the wording of S. 244 
is noteworthy in this connexion. The 
Local Government seems to have power 
to impose the tax without a notification. 
How, therefore, can it be said that a 
notification, which does nob seem to bo 
necessary under the Act, shall be con- 
clusive evidence that the tax was im- 
posed in accordance with the provisions 
of the Act ? The case is in ‘fact on all 
fours with Notified Area Committee v. 
Amar Singh (1) and no question of S. 62 
(9) comes in. 

I must accept the appeal and grant 
the plaintiff an injunction restraining 
the Notified Area from collecting any 
tax from him under the notification in 
question and also ordering the Notified 
Area to release his attached mare. I 
understand that there is now a new 
notificafrion imposing the tax afresh. 
The decree will not apply bo it. 

It is clear that the notified area is nob 
to blame but the Punjab Government. 
In these circumstances I only allow the 
appellant his costs here and in the lower 
appellate Court. Parties will bear their 
own costs in tho trial Court. 

G«B. Appeal accepted. 
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Harrison and Aoha Haider, JJ, 
Gohind Mai — Plaintiff — Appellant- 

V. 

Ram Chand and anothe ) — Defendants 
■ — Respondents. 

First Appeal No. 1653 of 1922, Decided 
OQ 13fch December 1926, from the decree 
of the lab Cl. Suh-J., Ferozepore, D/- 3l8b 
March 1922. . 


(a) Bengal ReguhiCon (i? of Is'OC), .S'. 8_ 
Ronod in Cit'd 1'. r.. O. 8. R. i. 

Theword'-him-^elf’inS. S, Bengal Regula- 

tioa (17 of 1800) is iner.'ly another way of 
puUnig lu i>er?5on'’ :unl under 0. R, Civil 

t which cuu bo done in person can 

also 09 (lone by an attonioy, [P 142 C IJ 

ib) Bengal Regulation ‘{11 of I'^OG) 5 8— 
Power of attorney~Constritc(<'o)i. 

^Yhe^e the power of attorney provitled : ' Tliov 
are authorized to make mutual- sittlcinont to 
eliect cooipromise, to couduot case jointly au.t 
severally, to appoint iv.iy vakil to couduct the 
case, to nominate any arbitrator or Umpire for 
purposes of the decision of the case, to get wit- 
nesses summoned, to put questions to the parties 
•and their witness to produce evidence of all. 
sorts and to realizj from CourS money due to me 
alter filing their receipt in Court. In short all 
the steps taken by them in this case shall be- 
accepted, as done by me.” 

Held : that the power .also included the 
power to file an application under S. 8. 

, , [P142 C 1, 2J 

(cj Bengal Regulation (17 of 1800). Ss. 8 and 7 
— i'iotice is not Invalid if the toords *'5. 1" arc 
not used in it provided its contents arc embodied 
in the notice. 


The mortgagee has the option either of giving, 
the actual contents of S. 8 and specifying the 
three methods in which foreclosure may be 
avoided, or of quoti.ig the actual section and 
referring the mortgagor to its contents. Anotice- 
is not invalid if the sacrosant words “ S. 7” do 
not occur therein provided always that the con- 
tents of that section are 'embodied in the notice * 
123 P. R. 1894 ; 34 P. R. 1895 and 57 P. R. 1914, 
Rel on. [P 143 q 1] 

(d) Bengal Regulation (17 of 1806), 5. 7 -- 
Notice — Mistake m toamounl is immaterial. 

It is immaterial whether mistakes are mada 
or not in the amount provided the claim is 
made quite clear and it is for the mortgagor to 
deposit or to tender the amount which he him- 
self believe.s to be due on the foot of the mort- 
gage : 91 P. R. 1913, Foil. [P‘ 143 C 1] 

Badri Das, Faqir Chand a.n(\ Vas Deo 
Kuneria — for Appellant. 

Moti Sagar and Jagan Nath Dhandari 
— for Respondents. 


Harrison, J.— The plaintiff in this 
case being the minor son of an original 
mortgagee brought a suit through his 
mother for possession of the mortgaged 
property after foreclosure proceedings 
under Regulation 17 of 1806 had taken 
place. The suit was contested on various 
grounds but mainly on the allegations 
that the presentation of the original 
application was not regular and that the 
notice was not valid. Tho suit was dis- 
missed, the-finding being that the Mukh- 
tar who presented the application was 
not duly authorized to do so in asmuch- 
as the power of attorney was defective, 
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in tho second place it was held that the 
uotice was not valid as it made no re- 
fovencetoS.7 of the ^ 

stated the wrong aum 'I';®’ '■ ® ’ 
claimed interest in leu of rent in addi 
tion to the principal. It was held that 
it was defective because of ceitain alight 

cleHcal errors in tho body of the notice 
such as the 25th of October the actual 
date of execution of the mortgage being 
shown as the 2Gth of October which was 
Aakn of rejiisfcration. 

^ On appeal counsel contends that tho 
u should have succeeded in spite of 
such defects and further contends 
that there were no real defects at all 
And nothing more than immaterial cleri- 
cal errors. The first point is that of 
presentation. a\lthough this point has 

not been taken in this form by the 
Senior Subordinate Judge Mr. Moti Sagar 
appearing for the respondents draws our 
attention to the wording of S. 8 of tlie 
Kegulat'on. The words are : 

Apply for that purpose by a written petition 
to be presentei by himself, (i. e.. the mortgigee), 
or by ono of the authorized vakils of the Crmrt, 

etc. . 

The application in question was 
presented liy a special Mukhtar on tlie 
strength of a special power of attorney 
executed by the guardian of tho minor 
Mb. Viro. Mr. Moti Sagar contends that 
the word ‘himself’ is stricter than tho 
word 'in person’' as used in O. 3, R. I 
of the Code of Civil Procedure and draws 
an analogy from O. 33, R. 3, where the 
presentation of certain application 
can only bo effected hy a pauper himself 
or his duly authorized agent. In our 
opinion, the word ‘himself is merely 
auotlier w*ay of putting in par.son and 
under O. 3, R- 1 of the Godo of Civil 
Procedure an act which can bo done in 
person can also be done by an attorney. 

The second point is the validity of 
the power of attorney under which Ganga 
Ram w’as authorized to act. This, in 
our opinion, is a very much stronger 
point* The power of attorney runs as 
follows : 

“Application for issue of a foreclosure 
notice.” Then a recital of tho names, of 

the principal and the attorney and than 
the following : 

All Acts and deeds p.-rfonned by them shall 
|be acceptable to me as if done by me*. They are 
authorizjd to make mutual settlement to effect 
oompromise. to conduct case jointly and se- 
verally. to appoint any Vakil or Bar-at-Law or 

ce-tiOed "Mukhtar to conduct the case, to nomi- 


nate any arbitrator or Qinpire for purposes of 
the decision of the case, to get witnesses sum- 
moned, to put questions to the p.arties aud their 
witness to produce evidence of all sorts and to 
realize from Court money due to mo after filing 
their receipt in Court, in short all the steps 
taken by them in this case shall be acceptsd, as 

done by me. 

It has been held by the trial Court 
that this does nob authorize the Mukhtar 
to present the application itself bub only 
to conduct tho case in its subsequent 
stages. Great stress is laid by counsel 
for the respondents on the passage which 
forms the central portion of this para- 
graph and which describes in detail cer- 
tain acts. It is true that this passage does 
nob include the presentation of an appli' 
.cation and there is certainly all the 
difference in the wmidd between the pre- 
sentation and the subsequent proceedings 
and, were it possible to exclude the open- 
ing words of the concluding sentence in 
this paragraph we think there would be 
great force in what bo says. The para- 
graph, however, must be read as a whole 
and we i)eli6vo the meaning of it to be 
that tho lady Mfc. Viro intended to 
authorize these two men jointly and 
severally to do all acts necessary in the 
matter of the presentation of the appli" 
cation aud the following up the same, 
that where certain acts were described 
in detail they were merely instances of 
what could bo done aud that some such 
words as “in particular” should be read 
as inserted between the first and the 
second sentences in order to bring out 
this fact more clearly. In other, word^ 
we do nob hold that this enumeration of 
acts is exhaustive aud excludes every 
thing which is not therein containsd, 

but rather that it is merely illusbrat^f 
of what tha.se attorneys may do. *V 0 
realize that the matters are further com 
plicated by the place in the paragraph in 
which the words "jointly and severally 
occur, and that tho meaning would have 
been very much claarer had these ocoure 
at the beginning, for it is contended, an 
with some force that the power of a 
torney does not authorize, in so , 
w’ords, each of the attorneys to do ea 
or any of those acts himself- 
tliat thU is the meaning which tho p . 
graph, as a whole, conveys we . 

the attorneys acted with due a-^ 

The next point is the 
of the notice and it i^ conten e ^ ^ 

this also is defective. The words 
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^ard not; used aad the word 'radium” or 
redempoion’ is not used. Various aufcho' 
ribies have been quoted, more especially 
Mul Raj V. Harsa Singh (1); ^asait'a. 
Singh v. Rura (2) ; Ram Chand v. Sandal 
Khan (3) and Bulanda v. Fateh Din (4). 
Excluding Ram Chand v. Sandal (3) a 
judgment by a single Judge which deals 
only, in our opinion, with the particular 
facts of that particular case, we find that 
the general gist of these rulings is that 
the mortgagee has the option either of 
giving the actual contents of S. 8 and 
specifying the three methods in which 
foreclosure may be avoided, or of quoting 
the actual section and referring the mort- 
gagor to its contents. We do not find it 
anywhere laid down that a notice is in- 
valid if the ‘sacrosanct words “S. 7” do 
not occur therein provided always that 
the contents of that section are embodied 
in ths notice. The final objection is as 
to the amount, and on the authority of 
Bhagirth v. Nath Mai (5), it is- contended 
that this is wrong. Whether right or 
wrong this defect, in our opinion, is 
cured by the view taken in Barkat Rai 
V. AH (6). It is immaterial whether 
mistakes are*made or not provided the 
claim is made quite clear and it is for 
the mortgagor to deposit or to tender 
the amount which he himself believes to 
be due on the foot of the mortgage. It 
is true that there is a distinction in this 
• case in that not only is there some ques- 
tion as to the amount, but it is a fact 
admitted by both sides that the claim of 
future interest during the whole of the 
year of grace in advance is wholly un- 
justified. Even so wa think that Barkat 
Uaiv.AU(Q), governs the position for 
this claim was made quite clear. The 
sum was not added without due notice 
to the mortgagor, and it was for him to 
repudiate it if he wished to do so. We 
find, thererore, that in spite of the techni- 
cal omissions the notice is good and 
valid. We accept the appeal and give 
the plaintiff a decree for foreclosure with 
costs. 

Appeal accepted. 


(1) [1894 
% [1896 
(3) [1903’ 
U) [19H 


123 P. R. 1894. 

24 P. R. 1895. 

21 P. R. 1903=83 P. li. R. 1903. 

.67 P.R. 1914=25 I. C. 501=256 P. 
L. R. 1914. 

(5) [1907] 105 P. R, 1907. 

<6) [1913] 91 P. U. 1913=341 P. L. R. 1913= 
21 I, 0. 043=22.3 P, W, R. 1913. 
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BaOAl)\VA\ VNI> Zafar Ata. .fd 

Chawa — DofouiUuit — Appellant. 

V. 

Ahmad and atmlhry IMaintill'^ -li.w- 
pondents. 

First Apfieal No. old of Dojidotl 

on 8th November 19211, from t!io dooroo 
of the Senior Snh-J., Montgomery, D/- 
ICth November 1921. 

(<j) lUu'iiJ-i’am — Entries in, are pre^ii'nicJ 
to be correct, 

A prosuraptiou of oorractnoss arises in regard 
to entries in tUo Riwaj-i-am, and iu the absoaoe 
of evidence to rebut, thev should ba given effect 
to. [P. 114. C. 2J 

{b) Custom (Punjab)— ‘Gi ft to daughter. 

There is no custom prevailing amongst 
Kharals of Gogera Tahsil, District Montgotuory 
allowing a gift of ancestral property oral or 
written, to a dxughtar or a resident son-in-law. 

[P. IH, C. 2] 

Zafrnlla Khan — for Appellant. 

B. D. Kureshi — for Respondents. 

Judgment. — The ' following pedigree- 
table will be of assistance in tliis case : 

Sultan 

i 

Lakha 

I 

Shaqu 

1 

Bahu 


Mt. Bai=Chawa ^^amu!l 

I 

( I 

Amif. Shcr 

I 

Ahmad 

I 


Sabu GhauH 

I f 

Jhanda Mahni 

I 

^tt. Bai. 


Ahmad. Shahaiaad 

On the llbh January 1916 Mahni, a 
Gogera Kharal of Hauza Gogora, exe- 
cuted a deed of gift which was duly 
registered in favour of Chawa, his sister’s 
son as well as son-in-law- Mahni and 
his widow having died the plaintiffs 
Ahmad and Shahamad instituted a suit 
on the Bth July 1920 for possession of 
the land belonging to Mahni which had 
passed to Ohawa under the deed of gift. 
They alleged that the land in suit was 
ancestral and that the parties being 
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-■‘ovevn 0 i 4 by custom Mahni had no power 
to mak 3 a gift of it. Further, that ar 
cordin*^ to custom, Mahni had no power to 
appoint a Uhanadamad or resident soa- 
in law • nor had he the power to appoint 
his sisters son as his heir Finally it 
wa? urged that, as a matter of fact. Manhi 
hal no° made Ohawa his khar^i dainal. 

The suit was contested by Cbawa 
who pleaded that he had boen appointed 
khana damad by Mahni and that Mahni 
had power to make the appointment. H3 
also pleaded that in any event the suit 
was bad in the presence of Mahni’s 
daughter and her sons. The trial Gourt 
settfed the following issues ; 

1. \re tbj parties bouad by ■ tha agricultural 
custom iu matters of alieu.itioo and are tha 
powers of alienation of a soaless proprietor ua- 

liniitid ? 

2. Was tha defendant made a khana dimad 
by Mahni deceased > 

3. Is there a custom to make akhxni damad 
ill the Kharal tribe ? 

4. If the defendant was -appointed a khiua 
damad. have the plaintifts .a right to coutist the 
alienation in <iuestioa in tha presence of the 
defendant and so is of the daughter of the de- 
ceased. 

5. Was the gift for consideration ; and if so 
what is its effect on the rights of tha plaintiffs ? 

Ani after considering the evidence, 
documentary and oral, led by the parties, 
came to the conclusion that Ghawa had 
been appointed khana damad by Mahni, 
l)at that Mahni had no power by the 
custom prevailing among Khavals of 
Gogeva to make the appointment or to 
make the gift in question. It accordingly 
decreed the plaintiffs' suit with the 
result that Chawa has now come up to 
this Gourt in appeal. 

It has been urge-1 on behalf of the ap- 
pollant l)y Mr. Zafrulla Khan that the 
decision arrived at by the lower Court 
is erroneous and that on the evidence on 
the record it is perfectly clear that the 
inhabitants of Gogera where the parties 
lived are not restricted by custom in the 
alienation of property whether ancestral 
or self-acquired. He has taken us through 
the entire evidence and has commented 
on the same. The plaintiffs produced an 
extract, Ex. P-lO, ^from the Riwaj-i-am 
relating to the Kharals of the Gogera 
tahsil of Montgomery district. This 
Riwaj-i-am was prepared in ld72 and 
this document. Ex. P 10, clearly shows 
that the Kharals of this tahsil are 
governed by custom and have not the 
power to make a gift of their ancestral 
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property, oral or in writing, to their 
daughters or sons-in'liw living as khana 
damals. This statement of the custom- 
is supported by dehnite instances. 

Mr. Zafrulla Khan admitted that his 
client has been unable to produce a 
single instance opposed to this entry in 
the Riwaj-i-am. As has been held by the 
Judicial Committee a presumption of 
correctness arises in regard to entries ia 
the Riwaj-i-am such as these. No evi- 
dence having been produced to rebut 
this presumption it would seem that this- 
entry should be given effect to." Mr. 
Zafrulla Khan has, however, laid great- 
stress on • the document Ex. D 2 (page 13 
of the paper-book). This documont is- 
also an extract from the revenue record 
and relates to the foundation of and 
acquisition of ownership in this village- 
Ib has beon urged that this document 
shows that daughters of sonless pro- 
prietors actually acted as conduit pipes 
through whom succession to lands had 
flowed bo their male issues. Stress was- 
laid on a paragraph at page 15 and it 
was pointed out that one Chuhar having 
died sonless leaving him surviving his 
daughter Mb. Azim Khatun,* married to 
Sher, a Gogera Kharal, Chuhar’s lands 
passed bo Sher’s descendants. This docu- 
ment, however, does not show who 
Chuhar was and it is quite possible. K 
not probable, that Chuhar himself was 
not a Kharal. The mere fact that his 
daughter succeeded, to his property doe? 
not, therefore, 'establish the contention 
raised by Mr. Zafrulla Khan and I do 
nob think this document, Ex. D-2, in any 
way rebuts the presumption of correct- 
ness attaching to Ex. P-10. Mr. Zafrulla 
Khan referred to Gan pat Rai v. Kesko 
Ram (l), in which there are certain obsei'" 
vafcions relating to the Riwaj-i-am of the 
Montgomery district. This Riwaj-i-am 
was prepared by Mr. Parser and it has 
been pointed out by their Lordship? 
the authority cited that Mr. Parser 
himself noted that the entries in the 
Riwaj-i am of this district are not to be 

entirely trusted. , 

I have referred to the Revised Lanci 
Revenue Settlement report in question 
and gather that tha remarks mad® 
GanpatRaiv, Kesko Rim (l) are bas^ 
on para. 10, page 207 of the said 
It is true that Mr. Purser comments aa 

versely on fche man ner in whiejj 

(l) [19097 31 P. K."l'J09=l I. 0. 691. 
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Kiwari'ams were prepared 'in this dis- 
trict (Montgomery) and says that they 

ought to be received with much cau- 
tion,” but also says that 

they are of undoubted value if so received and 
the precedents and eicoeptio.is entered in them 
will be always useful. 

In the present case the Riwaj-i-am of 
this village is supported by instances, 
and after exercising all possible caution, 
in the consideration of this statement of 
the custom in question, I am unable bo 
discover any real reason to refuse to 
accept it as a correct record of the said 
custom. 

A presumption of correctness attaching 
to the Riwaj*i‘am and in the absence of 
any evidence in rebuttal of this presump- 
tion I feel bound to give effect to it. In 
the circumstances I dismiss this appeal 
with costs. 

Appeal diemissed^ 
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Shadi Lal, C. J. 

Ishar Dass and others — Accused — Peti- 
tioners. 

v. 

Emperor — Opposite Party. 

Criminal Case No. 1322 of 1926, Deci- 
ded on 26th November 1926, reported by 

the S. J., Mianwali, on 25th August 
1926. 

{a) Criminal trial— Resort to criminal Courts 
should be discouraged when a civil remedy Is 
available. 

It ia a very sound principle that parties should 
not be encouraged to resort to criminal 
Courts in cases in which the point at issue bet- 
ween them is one which can more appropriately 
be decided by a civil Court, [P lie, 0 I] 

(6) Penal Code, S. 426 — Property believed to be 
one’s oum— Removal of obstruction therefrom not 
tantamount to mischief. 

No offence under S. 426, 1. P, 0., is committed 
when a person only removes an obstruction from 
ft well which he believes to be his own, by 
removing a few bricks from the wall. 

. [P 146, 0 1] 

Facts. Sardar Devindar Singh, a First 
Class Magistrate, has sentenced Isbar 
Dass, Surya Ram, Loka Ram and Rup 
Uhand applicants to a fine of Rs. 10, each 
under S. 426, Indian Penal Code, and has 
further ordered that this fine should be 
pftid to the complaioaDts as oompeosa* 
tion for the expenses incurred in con- 
ducting the case. Hence the application 
for revision, 

1927 L/19 & 20 


The^facts as found by the Magistrate 
are; “ There is a certain well named 
Chah Kotwalla in Abadi Deh of village 
Harnoli, and belongs to the complain- 
ants, who are co-sharers in the well. 

On the eastern side of Ahata Chah of 
this well there is an open space eleven 
karams wide extending up to a small 
lane which is six karams in width and 
across which there is a baibhak of the 
accused. The open space had been in 
possession of no particular party and was 
commonly used by both. Situated as it 
is between the Chah and baithak either 
of the parties are anxious to take its 
exclusive possession. And so the com- 
plainants taking an opportunity prepared 
a wall on the western side of the above 
referred lane to avoid all sorbs of inter- 
ference from the side of the accused. 
The complainants erected the wall in 
a short interval themselves and without 
the assistance of any mason, etc. probably 
to avoid trouble from the accused. They 
naturally, on learning this fact resented 
it, desired to demolish the wall, and 
actually did remove some bricks from 
its top. The complainants then resisted 
it and brought the complaint. 

For the prosecution six other witnesses 
besides the five complainants have been 
examined who prove that the wall was 
undoubtedly erected by the complainants 
and that the accused caused mischief in 
trying to dismantle the same. 

The accused, liowever, also in their 
turn allege that the wall was prepared 
by them and not by the complainants 
and they have produced five defence wit- 
nesses to corroborate their statements. 

The evidence, however, is more con- 
vincing on the side of the complainants 
and the fact that there is no door in the 
wall opening into the lane, clearly 
established that it could never be made 
by the accused. Thus it is proved that 
the complainants prepared the wall 
which the accused wanted to remove. 
The proper course for the latter was 
to have the question of ownership, etc., 
of the space decided by some competent 
civil Court and not to have » taken the 
law in their own hands. Thus under the 
circumstances and trivial nature of the 
offence, 1 order each of the accused to 
pay a fine of Rs. 10 or in default to 
suffer simple imprisonment for one week 
under S. 426, Indian Penal Code.” 
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The case is submitted to the High 
Court for revision of sentence under 
s 438, GdminalP. 0-, for the reason 
that even on the facts found by the 
Magistrate no offence under S. 426, 
Indian Penal Code, had been committed 
las the accused only removed an obstruc- 
tion from the property which they 
believed to be their own and that by 
removing a few bricks from he wa^ll 
did not cause any wrongful loss to 
Kmplainants: v\<le Ilift Court Pro- 
cMs, May (1) and In re 

Aiiiel Grove (2). It is a very sound 
^^inciple that parties should not be 
■ I^t^ed to resort to the criminal 

Oourts in cases in which the point at 
issue between them is /one which can 
more appropriately be decided by a civil 
CJourt. It is, therefore, recommended 
that the sentence be quashed and fine 
vefuncled. The fine has been paid. 

Order. — The dispute between the 
parties relates to the ownership of a plot 
of land and should he decided by a civil 
Court. I agree with the learned Sessions 
Judge that the guilt of the accused has 
not been established. Accordingly I ac- 
cept the recommendation made by him, 
and sobbing aside the convictions and the 
eeatences, I direct that the fines, if paid, 
be refunded to the accused. 

Convictions set aside. 


Nabain Singh v. Kali Eam (Jai Lai, J .) 
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j.v. 

(1) 1 Weir 

(2) 1 Weir 488. 


Defen- 
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Jai Lal, J. 

Naruin Sinffh and others — 
dants — Petitioners.' 

V. 

Kali Bam — Plaintiff — Respondent, 

Civil Revision Petition No. 328 of 
1926, Decided on 12th November 1926, 
from a decree of the Senior Sub*J„ D/- 
13th March 1926. 

Punjab General Clauses Act, S. 2 (26) — Stand- 
ing trees are immovable property and so exempt 
from being attached and sold in .execution of 
money decree against the deceased proprietor 
even though planted by him—Custom^Trees. 

Standing trees are inoluded in the definition of 
immovable property within Cl- 26 of S. 2 and 

therefore are exempt from attachment and Siie 

in execution of a money decree obtained against 
a deceased proprietor even though planted by 


him unless they are charged with the decretal 
.amount : A. I. B. 1925 Lah. 2J, Dist. [P 146 0 2] 

Shamair Chand — for Petitioners. 

Devi Dayal Kapttt — for Respondent. 

Judgment. — In the execution of a 
raoneydecree against the estate of ooe 
Gunni Ram certain tress standing on his 
ancestral land were attached. Objection 
was raised by the legal representatives of 
Gunni Ram to the attachment of the 
trees on the ground that they were im- 
movable property and as they wore 
planted by Gunni Ram on the ancestral 
land, they also became ancestral immo- 
vable property, and that, therefore, 
their attachment and sale was prohibited 
by virtue of Jagdip Singh v. Narain 
Singh (1). This judgment prohibits the 
attachment and sale of ancestral immo- 
vable property, in execution of a money- 
decree obtained against a deceased pro- 
prietor when such property has descend- 
ed to his male heirs unless it is charged 
with the decretal amount. The learned 
Senior Sub-Judge has held that the trees 
did nob fall within the definition of 
‘ land ’ as contained in the Punjab Alie- 
nation of Land Act, onJ, following 
Achhru Mai v. Maula Bakhsk (2), has 
held that they are attachahle. 

With this view of the learned Judge 
I do not agree. What is prohibited is 
the attachment and sale of immovable 
property and nob merely of ‘ land 
and tiie question is arguable whether 
for the purpose of this case there 
is any difference between the defi' 
nition of land and immovable property. 
Be that as it may, I am satisfied that 
having regard to the definition of im- 
movable property ’ contained in 01. 26 
of S. 2 of the Punjab General Clauses 
Act the standing trees are included in 
the de6nition of suchp roperty. Ahchru 
Mai V. Mania Bxkhsk (2) has no bearing 
on the present case because that case 
concerned the definition of land as 
tained in the Punjab Alienation of Lan 
Act. The trees in question fall witmn 
the prohibition contained in Jagdip, 
Singh v. Narain Singh (l) because 
though they were planted by the decea- 
sed Gunni Ram this was done on laoa 
which is admittedly ancestral »°d. tber 
fore, became a part thereof and for 
present purpose are governed l>y_ — ^ 

(1) [1912J 160 P. VV. R. 1912=1517^ 


( 2 ) 


P. R. 1913=173 P. Jj. R- IJl?; og5 
A. I. B. 1925 Lah. 29=5 Lah. 88P. 
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'Sauio rule as fche land on which they 
stand. As admittedly the land was not 
-abbajhable it follows that the trees also 
were not abtaohable. I accept this psti- 
tion, set aside the order of the Senior 
Sub-Judge and remand the case bo the 
executing Court with direction to pro- 
ceed with execution in accordance with 
law. The respondent will pay the costs 
of the petitioners throughout. 

R«t)* Case remanded. 
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Addison, J. 

Nihala Ram and another — Plain- 
tiffs — Appellants. 

V. 

Pannnn Ram and others — Defen- 
dants — Respondents. 

Second Appeal No. 1367 of 1926, Deci- 
ded on 2'2nd October 1926, from a decree 
of tUe Disb. J., Dera Ghazi Khan, D/- 
8bh January 1926. 

^Pre-emplion. — Rellnfiiitshment by reversioner 
for consideration of right to sue to set aside 
<iUenaUon by widow is not sale for pre-emption. 

Aa alienation by a Hiodu widow is not void 
but only voidable ai the instance of the rever- 
«ioier. Rjver^io lors do not succeed to tbe pro- 
perty alienated by a widow but have to sue for 
suob property and establish their right to it. 
Therefore, a relinquish ueut for consideration by 
the reversioner to ths ve idee of the widow of his 
right to sue to s^t aside the sale does not amou-it 
to a sale for purposes of pre-emption ; 42 P. R. 

1917 ; 20 O. C. 249 and 21 Gal. 496 (P C.). 
on. [P 147 C 2, P 148 C Ij 

M. Jj. Pari — for Appellants. 

J. N. Agyarwal — for Re^pondenba. 

Judgment. — Paera Ram died leaving 
two sons, Walu Ram and Parshotam 
Ram, and two daughters. His sons suc- 
ceeded bo his estate and they were suc- 
ceeded by their widows, Mb. Popati Bai 
and Thakari Bai. The two widows made 
a joint mortgage of the land inherited 
by them in lb86. Mb. Popati Bai then 
<3ied in 1897 and the surviving widow 
Mb. Thakari Bai sold the mortgaged land 
in 1898 bo the mortgagees. Mb. Thakari 
Bai died in 1913. The two daughters of 
Paera Ram had issue, one of them having 
three sons, Asa Ram, Nihal Ghand and 
Wasu Ram while the other has a grand- 
son Pokhar Das, Asa Ram and Nihal 
Ohand, two sons of one of the sisters, sued 
for possession of their share of the land 


alienated l)y tiie widow and ob’iained a 
decree for po^'^ession of one-third on 
payment of a specified sum. Wasu Ram, 
the brother of A-a Ham and Nihal Ghand 
then sued for ))o>>os>ion of hi^ iith share 
and also obtained a decree on payment of 
a particular sum. Pokhar Das, however, 
the grandson of the o'luu* sister, never 
sued. He transferred whatever rights 
he had in half of the property in favour 
of Dharn Ram, son of A'^a Ham, who was 
one of the plaintiffs in the first suit. 
Therefore, Dharu Ram executed a deed 
of relinquishment in favour of the ven- 
dees on the 4th February 1924, the con- 
sideration being Rs. 870. His uncles 
Nihal Ghand and Wasu Ram then sued 
for pre-emption of this transfer, which 
was described as a sale on payment of 
Rs. 370. 

The trial Gourb decreed the suit bub 
on appeal the learned District Judge 
held that there was no sale which could 
be pre-empted and he accordingly dis- 
missed the suit. 

The only quesMon in this second ap- 
peal is what was the nature of the tran- 
saction referred to. Widows in Hindu 
Law succeed to a limited estate and 
have dominion over the property which 
comes bo them though this is circum- 
scribed by certain limitations for the pro-l 
teebion of the reversioners. An aliena-l 
tion by a Hindu widow is not void but 
only voidable at the instance of the 
reversioners, provided that there was no 
legal necessity. Reversioners do not 
succeed to the property alienated by a 
widow but have to sue for such property 
and establish their right to it. A rever- 
sioner has thus the right to avoid an 
alienation made by a widow but he may 
never exercise it and cannot be com- 
pelled to do 80 . 

In the present case Pjkhar Das sur- 
rendered or relinquished his right to sue 
in favour of Dharu Ram and Dharu Ram 
relinquished his right to sue in favour of 
the mortgagees vendees. AH that Pokhar 
Das or Dharu Ram was possessed of was 
this right to sue and in my opinion the 
relinquishment of that right was not a 
sale. It would not amount to the trans- 
fer of property owned. But fol a cer- 
tain consideration each relinquished 
bis right to sue. It makes no diff erence 
that some of the reversioners had sued 
and bad been successful in their suits, 
Pokhar Das had still to sue, and could 

* I 
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nob bo compelled fco sue. He or Dharu 
Kam bad thus never become owner of 
any part of the property and did not sell 

any part of the property. 

It was held in Shnms-ud-di7i v. Ghii- 
lam Hassan (1) that where a reversioner 
had obtained a decree subject to payment 
of a certain sum in a case like the pre- 
sent and sold that decree the transfer 
did not amount to a sale for the pur- 
poses of pre-emption. In the present 
case a decree even had not been obtained 
and it does nob follow necessarily that a 
decree would have been obtained, had a 
suit been filed, while the alienation by 
the widow remained absolute until chal- 
lenged. In these circumstances it is not 
necessary to discuss this question at 
great length. The deed itself is quite 
clear and amounts to this : that Dharu 
Ram relinquished bis rights in Pokbar 
Das's right of succession in favour of the 
widows’ vendees, the consideration being 
Rs. 370. It cannot be said that this is a 
sale. Raj Bahodur v. Jagrup Pande (2) 
is nearly on all fours with the present 
case. It was held there that where all 
that a vendor alienated was a right to 
recover possession of property to which 
he had a claim that did nob give rise to 
a right of pre-emption. Ahdul Wahid 
Khan v. Shaluhha Bihi (3) is also an 
analogous case. It was held that a tran- 
saction very similar to the present was 
the sale of a share in a law suit. 

I have no hesitation in agreeing with 
the view of the lower appellate Court 
and dismiss this appeal with costs. 

G.B. Appeal dismissed. 

(1) Cl9i7] 72 P. R. 1917=33 I. C. 658=51 
I^. W. R. 1917. 

(2) [1917] 20 O. C. 219=42 I. C. 37=4 O.L.J. 
540. 

<8) [1894] 21 Cal. 490=21 I. A. 26 (P. 0.). 


A. 1. R. 1927 Lahore 148 

Jai Lal. J. 

Sohna Mai — Plaintiff — Appellant. 

V. 

Budh Mai and another — Defendants — 
Respondents. 

Second Appeal No. 1182 of 1926, De- 
cided on 25th October 1926, from a 
decree of the Dist. J., Gujranwala, D/- 
the 16th March 1926. 
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Practice— Appeal— Burden of proof shifted in- 
appeal— Remand should be ordered. 

Where burden of proof is shifted from on© 
party to the other in appeal, the person to 
whom the burden is shifted is entitled to a. 
remand to enable him to produce further evi- 
dence. CP 0 1] 

C. B. Oertel and G. S. Salarya — for 
Appellant. 

Mehr Chand for Badri Nath and Ram 
Das Seth — for Respondents. 

Judgment. — The plaintiff-appellant 
instituted a suit agaiusb the defendants 
for the recovery of principal and interest 
due on a balance of Rs. 800 acknowledged 
by the defendants in the plaintiff’s 
book on the 26bh November 1924. The 
defendants admitted having signed the 
entry, but denied receipt of considera- 
tion. The trial Court framed the fol- 
lowing issue : 

Is the entry without consideration ? — 0. P- 
on defendants, 

and after recording the evidence of 
the parties decreed the suit with costs. 

The learned District Judge on appeal 
by the defendants came to the conclusion) 
that under the circumstances the onus 
was on the plaintiff to prove that he 
had really paid the sum of Rs. 800 men- 
tioned in the entry. He considered the 
evidence produced by the plaintiff and 
held that it was not sufficient to dis- 
charge the burden and dismissed the suit. 
The grounds on which the learned 
Judge held that the burden of proof was 
on the plaintiff to prove consideration 
were that in his opinion the document 
did not contain an admission or recital 
of the payment of consideration and that 
immediately after its execution the 
defendants reported to the police that 
the plaintiff had obtained it from them 
fraudulently and then filed a complaint 
in the Court of the Magistrate making 
the same allegations. 

Though I am not prepared to agree 
with the learned District Judge that 
the document did not contain an admis- 
sion of the receipt of consideration, still 
I am of opinion that his conclusion is 
correct, that under the circumstances 
the burden of proof shifted to the plain- 
tiff to prove payment of consideration 
to the defendants. The principal com 
plaint of the plaintiff-appellant bemre 
me is that as the learned District 
had shifted the burden of proof on the 
plaintiff he should have remanded toe 
case to the trial Oonrt to enable tn® 
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plaintiff to prove the oonsideration oC 
the doo’iment in suit. It was asserted 
that the evidence produced by the plain* 
tiff was merely in rebuttal of the evi* 
denoe given by the defendants and that 
he did produce the whole of his evidence 
because he felt satisfied that the defen* 
dants on whom the burden of proof lay 
had not discharged the same. I think 
there is force in this contention. On 
the burden of proof having been shifted 
frqm the defendants to the plaintiff the 
latter was entitled to a remand to enable 
him to produce his evidence. 

I accept this appeal, set aside the 
decree of the learned District Judge and 
remand the case to the trial Court for 
recording the evidence of both parties 
on the assumption that the burden of 
proving payment of consideration in 
respect of the document in suit is on the 
plaintiff. The Oourt*fee paid on the 
tnemorandum of appeal in this Court 
will be refunded and the other costs 
will abide the result, 

O.B. Case remanded. 


gravity of tho oflenca in tha case of hi? associates 
who were not eiinilarly armed : A. 1. R. 1923 
Lah. 101, Foil. : Hi P. P. 1001 and 15 P, R. 
loot, not Foil. [P 151 C 2] 

(d) Crivthial I rial — Ft rst inforfnation-~In- 
fortnaVil profc'^stntj fo l-now a particular accused 
not menttoninff lus ttatnc — again'^t such 
accused becomes doubtful. 

Tho fact that though tlu* informant in his 
first report tried bis very host to describe the 
alleged accused, yot he did not ine^tlinn a parti- 
I oular accused, although in his eviiionco before 
, the Court he says that ho knew him before, 

! makes the case of that accused at least doubtful. 

[P loO C 2] 

Brij hal — for Appellants. 

Jagan Nath Bhandari — for the Crown. 

Judgment. — Early in the morning 
of the 14th October 1925, Nawab Khoja, 
a resident of the village Thathi in the 
Police Circle of Police Station Gharinda 
lodged a complaint to the effect that ten 
or twelve parsons came to his house 
towards midnight out of whom three had 
guns, three had spears, and the rest had 
dangs. At the time of occurrence he 
happened to be sleeping in his shop 
close to his residential quarters. He 
was disturbed by these men in his 
sleep and some violence was used by the 
• dacoits towards him. His son Allah 
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Agha Haidar, J. 

Bachan and another — Accused — Ap* 

fiellants. 

V, 

Emperor — Opposite Party, 

Criminal Appeal No, 438 of 1926, De* 
•eided on Slst October 1926, from an 
•order of tho let 01. Mag. Amritsar, D/* 
30th March 1926. 

(a) Criminal P. C., S. 103 — Search list — 
Witness to, not examined — Search does not be- 
■come Illegal — If list cannot be proved its con- 
tents can be proved^ 

The fact that the iuhabitants of the locality 
whose sigaatures appear on the list prepared by 
Ihe police at the time of the search had not 
'been examined in the case would not render the 
^aroh itself illegal : 28 M. L. J. 445. Bel. on. 

If the list cannot be proved, the contents of 
'the list can be proved by other evidence : 84 
Mad. 349, Bel. on. [P 151 0 1] 

(6) Penal Code, S. 397 — Deadly weapon — 
Dang or lathi is not. 

A lathi or dang is not a deadly weapon 
within S. 897. [p 151 0 1] 

sjc (c) Penal Code, Ss. 34 and 397— S. 34 does 
4iot apply to 8. 3Q1— Penal Code, S. 397. 

Section 34 does not apply to S.-397, so that if 
-one in a party of dacoits carries a deadly weapon 
at cannot bs said that it would increase the 


Bakbsh received a dang blow and was 
more seriously injured and during the 
trial it was noticed that he was limping. 
The house of Nawab Khoja was entered 
and the inmates of the house including 
Nawab’s wife, were terrorised with guns 
and other deadly weapons and were even- 
tually made to surrender their valuables 
in the shape of ornaments and other 
things. The evidence for the prosecu- 
tion goes on to say that, among the 
accused persons, at least one man named 
Gogi, who is absconding, went up to the 
roof of the house and from there by 
firing in the air continued to scare away 
those villagers who approached the 
house in order to render help to Nawab 
and his family. It is further in evidence 
that the dacoits pointed firearms at 
their victims in order to make them 
yield their valuables. Having thus robbed 
Nawab the dacoits decamped under 
cover of night. There was a lamp 
burning in the house of Nawab Khoja, 
and in order to facilitate their nefarious 
work, we may take it that, the lamp was 
allowed to remain burning, with the 
result that the inmates of Nawab’s house 
were able to see faces and other features 
of some of tho dacoits and could identify 
them. 
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The Police took up investigation and 
one Giinga Singh, a No. X badmash, gave 
the first clue to Harnam Singh, Sufed* 
posh, with the result that the police 
pursued their enquires in the quarter 
indicated by Gauga Singh and Harnam 
Singh Snfedposh. As a result of the en- 
quiries the police caught the five appel- 
lants in various villages in the adjoining 
district of Lahore. The houses of the 
accused were searched but nothing in- 
criminating was found by the police. 
Later on, however, the five accused 
persons pointed out to the police 
the exact places where they had 
concealed their share of the booty. The 
result was that jewelry was found buried 
and concealed in the houses of Hakani 
Singh, Mit Singh, Saudagar Singh and 
Mohan Singh. Bachan Singh mentioned 
one Bhagat Singh, goldsmith of the 
village Jaman, as a man who had a por- 
tion of the .stolen jewelry in his posses- 
sion. A search of tlie houses of the 
various accused was made not only in 
the presence of the lambardar and 
Sufedposh of the village Thathi, but also 
of some of the residents of the village 
in question. The Additional District 
Magistrate, who tried the case, came to 
the conclusion that the identification in 
the case of the five appellants was 
sufficient and that furthermore a 
very large portion of the stolen 
property was found out in the manner 
as described above. The Magistrate con- 
victed and sentenced each of the five 
appellants to rigorous imprisonment for 
seven years including three months soli- 
tary confinement and a fine of Es. 500 
or in default to undergo further rigor- 
ous imprisoment for one year. 

As stated above, Gogi, wTio is alleged 
to have been one of the dacoits, has been 
absconding and so nothing need' be said 
about him except what has already been 
mentioned, that he was the man who was 
firing in the air from the top of the 
house. 

The case was argued at considerable 
length by tlie counsel appearing on 
behalf of the appellants. It is said in 
the first instance that the identification 
proceedings were not properly conducted, 
with the result that the prosecution 
witnesses who had identified the accused 
persons might have have had an oppor- 
tunity to see the various accused before- 
hand and, therefore, had no difficulty in 


identifying them before the Magistrate 
of the Court. The learned Magistrate 
has appended a very helpful chart in his 
judgment which gives the names of those 
witnesses who identified the several 
accused. The identification proceedings 
seem to have been perfectly above board 
and it cannot be said that they were in 
any way vitiated by any irregularity. In 
the case of Bachan Singh only the 

difficulty is created by the fact that 

though in liis first Report Nawab Khoja 
tried his very best to describe Ifhe 
alleged dacoits, yet he did not mention 
Bachan Singh, although in his evidence 
before the Court he says that he knew 
him H^efore. This makes the case of 
Bachan Singh at least doubtful. If he 
was present in the daccity, and if, as 

claimed by Nawab himself, he was 

knosvn to Nawab, there is not the least 
doubt that Mawab would have certainly 
mentioned his name in the first In- 
formation Report. 

As to the property which has been re- 
covered at the instance of Bachan Singh 
it should be noted that the property was 
actually found in the possession of 

Bhagat Singh, goldsmith. This Bhagat 

Singh, goldsmith, produced a bahi in 
order to show that the entry of the 
various articles of jewelry produced by 
him was to be found in it. The bahi 
does not contain the name or signature- 
of Bachan Singh, It does not give any 
date and it is also silent as to the alleged- 
purpose for which the jewelry may have 
been given to him. All this makes the 
entry a very suspicious document and^ 
having regard to the omission of Bachan 
Singh’s name from the first report in 
spite of the fact that Kawab Khoja 
swore that he knew him and the un- 
satisfactory nature of Bhagat Singh's- 
evidence, as well as the bahi produced by 
him, the case of Bachan Singh is not 
free from do bt. It cannot, therefore,, 
be said that the evidence against him la 
of such a convincing nature as to prove- 
his guilt beyond any possibility of doubt, 
I, therefore, accept the appeal of Bachan 
Singh, set aside his conviction and sen- 
tence and direct that he may be r®* 
leased forthwith. 

The case of other four appellants, *!• 
Hakam Singh, Mohan Singh, Mit Sing 
and Saudagar Singh, however, is 
different. As already stated their idenfei 
fication has been fully established 
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no serious £aw can be pointed out in the 
IdentiQcation proceedings. The pi’operty 
was recovered in the houses of these 
four appellants and they pointed out 
the same. It was argued by Mr. Hakumat 
Rai, who appeared on behalf of Mohan 
Singh and Hakain Singh, appellants, that 
at time of the search in the native 
villages of his clients respectable persons 
of tbe locality were not called to witness 
the search. As a matter of fact, apart 
from the lambardar and Sufedposh of 
Mauza Thathi, the lambardars of the 
villages where the accused lived were 
present and signed the list. In any 
event, if the list cannot be proved, the 
contents of the list can be proved by 
other evidence vide Solai Naik v. Em- 
peror (l). This has been done in the 
present case. The fact that the inhabi- 
tants of the locality whose signatures 
appear on the list prepared by the police 
at the time of tbe search had not been 
examined in the case would not render 
the search itself illegal. The principle 
enunciated in Sri Sri Nadaduru Baja- 
gibru Satagopala Charlu v. Satrugluia 
Behara (2) applies. 

The result is that the convictions • of 
Hakam Singh, Mohan Singh, Mit Singh 
and Saudagar Singh are maintained. It 
remains, however, to be seen what punish- 
ment should be awarded to the four un- 
successful appellants. The minimum pun- 
ishment under S. 397 of the Indian 
Penal Code is seven years rigorous im- 
prisonment. Eow with the exception of 
Gogi, who is alleged to have been armed 
with a gun, the remaining ^our of the 
accused persons have not been shown to 
have been armed either with spears or 
with guns. We may take it that they had 
onlydangs in their possession. 

Now a vei*y learned and experienced 
Judge of the Allahabad High Court had 
laid down that lathi is a 'lethal’ weapon 
which in plain English means a 'deadly' 
weapon, mentioned in S. 897 of’ the 
Indian Penal Code. I take it that dang is 
the same thing as lathi. But in the case 
of Bad Khan v. Emperor (3) it was hc-ld 
that lathi is not a deadly weapon. There- 
fore, it follows that, with the exception 

(1) [19113 U Mad. 349=21 M. L. J. 281= 8 
I. 0. 178=8 M.L. T. 451 (F. B.). 

(2) [1912] 28 M. L. J. 445=17 I. 0. 75=(1912) 
M. W. N. im. 

(8) [1912] 11 P. L. R. 1911=13 I. C. 998=19 
P. W. R. Or. 1912. 


of Gogi, them is no evidence that tho 
four appellants Nvero armed with any- 
thing else except lathis or dangs. S. 34 
of the Indian Penal Code does not apply t( 
S. 397, so that if ono in a party 
dacoits carries a deadly weapon it cannol 
bo said that it would ircrc.aso the gra- 
vity of the offence in tho cam of bis 
associates who wero not similarly armed. 
There has been a conflict of authorities on 
this point. Some learned Jrdgos invoked 
in aid tho provisions of S. 31, Indian 
Penal Code, while interpreting tho pro- 
visions of S. 397 and came to the conclu- 
sion that the fact that ono in a party 
was armed with a deadly weapon aggra- 
vated the offence of all. This was tho 
law laid down in Queen- Evt press v. 
Mahabir Tiwari (4). This view, how- 
ever, was abandoned in Emperor v. 
Nageshwar (5) and the history of the case- 
law on this point in the Lahore High 
Court had been parallel to that of the 
Allahabad Court. The Chief Court of 
the Punjab, the predecessor of our present 
High Court, in two reported cases at 
least (i) Croivn v. Molira (6) and (ii) 
Chatar Singh v. Emperor (7) had adopted 
the view expressed in Queen-Emress v. 
Mahabir Tiwari (4). But I find that 
recently in the case of Dangar Khan v. 
Emperor (8) this Court has accepted the 
law as laid down in the case reported as 
Emperor v. Nageshwar (5) ; see also 
Queen-Empress v. Santa (9). 

The result is that in the absence of 
specific evidence that these four appel- 
lants were armed with anything more 
dangerous than a mere lathi or a dang 
tho offence does not render each and 
every one of them guilty of tbe offence 
under S. 397, but under S. 395 of the 
Indian Penal Code, under which the 
Court has got the discretion to order 
rigorous imprisonment for a term which 
may extend to ten years. I, therefore, 
reduce the sentence passed upon these 
four appellants to five years’ rigorous 
imprisonment under S. 395 and thus 
modify the order and the sentence passed 
by the Additional District Magistrate, 
Amritsar. I do nob see any point in in- 
flicting a fine of Rs. 500 upon each of the 

(4) [1899] 21 All. 263=(1899) A. W. N. 76. 

(5) [1906] 28 All. 404='1906) A. W. N. 61. 

(6) [1901] 16 P. R. 1901 Cr. ^ 

(7) 11901] 15 P. B. 1901 Or. 

J8) A. I. R. 1923 I.ab. 104. 

(9) [1899] A. W. N. 186. 
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appellants. Nawab Khoja has been able 
to recover the great bulk of the property 
of which he had been robbed by the 
dacoits and the Magistrate, having regard 
to this circumstance has refrained from 
passing an order compensating him for 
any loss. If the sentence oLa fine of 
Rs. 500 were to be maintained the un* 
fortunate families of the four appellants 
would suffer great hardship. Ii there- 
fore, order that no fine should be exac- 
ted from the appellants. The sentence 
of solitary confinement stands. To the 
extent of these modifications the appeals 
of the remaining appellants are allowed 
in parts. As to the rest, I dismiss the 
appeals of Hakam Singh, Mohan oingh, 
Saudagar Singh and Mit Singh. 

rt.B. Appeal partly allowed. 
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Addison, J, 

Ml. Piar Bai — Objector — Appellant. 

V. 

Firm Tulsi Das^Tarlochan Mai — Res- 
pondent. 

Misc. Appeal No. 1704 of 1926, Deci* 
ded on Gth January 1927, from the 
order of the Dlst. J., .Jhang at Sargodha, 
D/- 17th April 1926. 

(а) Hindu Law — Joint family — Son ad- 
judged insolvent — Father wilUiig away Ms pro- 
perties to his wife and dying — Will is invalid 
and property vests in Receiver — Son sitcceedlng 
to them by survlvorsMp. 

Where immediately after the sou was adjudged 
an insolvent, his father who formed a Hindu 
joint f.'^mily with him willed away his proper* 
ties to his wife and soon after died. 

Held : that the will was invalid and as the 
insolvent took his father's estate by survivorship 
the same vested iu the Receiver. ’ [P. 162, 0. 2J 

(б) Provincial Insolvency Act (1923), S. 28— 
lnsolvenl*s power to sell his son's share for just 
debts vests in Receiver, 

The insolvent's power to sell his son’s share 
for paying his just and proper debts vests in the 
Official Receiver : A.I.R. 1926 Mad. 994 ; A.LR. 
1926 Lah. 41 and A. I. R. 1920 Lah. 264, Foil. 

[P. 152, C. 2, P. 153. C. 1] 

Sohan Lai for Nand Lai — for Appel- 
lant. 

J. N, Aggartoal — for Respondents. 

Addison, J. — Kala Ram was adjudi- 
cated an insolvent on the 9th December 
1924, Ten days later on the 19th Decem- 
ber 1924 his father Devi Das made a will 
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of his properties in favour of bis own 
wife, Mt. Piar Bai, and in case of her 
death in favour of the insolvent's minor 
son Lajpat Rai. Eleven days later the 
testator Devi Das died and the Receiver 
in the insolvency took possession of his 
estate on the ground that it come to the 
insolvent by survivorship. Devi Das' 
widow of Mt. Piar Bai, asked for its release 
on the basis of the will. The creditors 
denied the will, asserted that it was exe- 
cuted to defraud them and further 
pleaded that the father and son conti- 
nued to be joint Hindu family until the 
insolvent’s father died. The insolvency 
Court has held that the will was made, 
but that the father and his insolvent son 
continued joint and that thus the will was 
invalid as the insolvent succeeded to his 
father by survivorship. The insolvency 
Court further held that the fact that the 
insolvent consented to the will did not 
matter as at that time he was an insol- 
vent whose estate bad vested in the 
Receiver. The insolvency Court refused 
to decide the question of the wife’s right* 
of maintenance and residence as that 
would have been going beyond the ob- 
jection. Against this decision this appeal 
has been admitted. 

It was first contended that the insol- 
vency Court was wrong in bolding that 
there was a joint Hindu family, but the 
learned counsel who appeared for the 
appellant was unable to show how the 
decision arrived at was wrong. On the 
evidence it is clear that the deceased 
father and his insolvent son were mem* 
hers of a joint Hindu family and con- 
tinued as such until the death of Devi Das. 

That being the case, the will was in-| 
valid and the insolvent took his father's) 
estate by survivorship. 

It was next argued that the insolvent’s 
son’s half share did not vest in the 
Receiver and should not be allowed to be 
sold. There is ample authority against 
this contention, the latest of which is the 
Madras Full Bench decision. Seelhar 
Tama Chetliar v. Official Receiver (Ih 
There are also two decisions of this 
Court, namely, Khem Chand v. 

Das (2) and Sat Narain v. Sri Kishan 
f3) ani I hold that the insolvent's 
to sell his sop's sha^e fo r paying ;his 

(1) a. T. R. 1926 Mad, 994=49 Mad. 849. 

(2) A. I. R. 1926 Lah. 41=6 Lah. 493. 

(3) A. I. R. 1926 Lah. 264=7 Lah. 376. 
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(and proper debts vests in the Official 
'Beceiver. 

The third point argued was that the 
widow was entitled to residence and 
maintenance. The question has not, so 
far, been decided by the insolvency Court 
and does not arise in this appeal. 

For the reasons given I dismiss the 
appeal with costs. 

G.B. Appeal dismissed. 


A. 1. R. 1927 Lahore 153 

Addison, J, 

Badri Das — Decree-holder — Appellant. 

V. 

B. Bevan Petinan — Judgment-debtor — 
Respondent. 

Misc, First Appeal No. 1404 of 1926, 
Decided on 27th October 1926, from the 
order of the Sr. Sub.-J., Simla, D/- 20th 
March 1926. 

-Civil P. C., 0. 21, Rr. 11 (2) j, 21 — Executing 
Court cannot refuse to attach and sell library 
and office furniture of judgment-debtor — Civil 
P. C.,S. 151. 

The decree*holder has the right to execute his 
decree in the manner he desires, and it would be 
<jnly in exceptional cases that the executing 
Court would interfere with that right. Court 
has no reason to refuse to allow the decree-holder 
to attach and sell the library and office furniture 
of his judgment-debtor who happens to be a 
pleader. [P 153 C 2] 

Man Singh — for Appellant. 

Judgment. — The decree-holder ob- 
tained at Ambala a decree for some 
Rs. 8,000 against a barrister practising 
in Simla. The decree was transferred to 
the Simla Court for execution. The first 
application for execution was put in on 
the 9th April 1925. It was dismissed on 
the 14bh August 1925 on the ground that 
the decree had been attached. The 
second application for execution was pre- 
sented on the 3rd September 1925. It 
%a9 for attachment of the judgment- 
debtor’s property of all kinds. Time was 
granted to the judgment-debtor on the 
Cth November 1925 and further time for 
a settlement was granted to him on the 
4th December 1925, The decree-holder 
later stated before the executing Court 
that all he wished to attach was the 
office furniture and library including the 
law books, of the judgment-debtor. This 
be valued at more than the decretal 
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amount. The judgment-debtor put in a 
list of his immovable property, which 
admittedly is heavily encumbered, and a 
considerable part (J which is situated in 
a Native State. He was then ordered to 
show the amount of encumhrances on his 
immovable property hut ho did nob do so. 
Finally, on the 20th'Mai'ch 1926, the exe- 
cuting Court refused to ailach the office 
furniture and library of the judgment- 
debtor under its inherent powers con- 
ferred by S. 151 of the Civil V, C. and 
dismissed the application for execution. 
Against this decision the decree-holder 
has appealed to this Court. 

The judgment-debtor has not appeared 
befoi'e me. It is obvious that the order 
of the executing Court cannot bo upheld. 
It was held by the learned Chief Justice 
in Hargobivd Kishen Chand v. Hakim 
Smgh & Co. (1),^ that 

the law confers upon the decree-holder the 
right to decide whether he should execute his 
decree for the payment of money by the arrest of 
the judgment-debtor or by the attaobment and 
sale of his property, or by both, and that while 
the Court has discretion (which should be exe- 
cuted in a judicial manner) to refuse execution 
against the person and property simultaneously, 
it has no authority to refuse execution against 
the person of the jugment-debtor on the ground 
that the decree-holder must in the first instance 
proceed against the property of the judgment- 
debtor. 

In the same judgment LeRossignol, J., 
held that 

the decree-holder should be encouraged to 
proceed against both the property and the person 
simultaneously and the refusal of the executing 
Court to grant both reliefs at one time should 
be the exception .and not the rule. 

It follows from the principles enun- 
ciated in the above ruling that tha 
decree-holder has the right to execute 
his decree in the manner he desires and 
that it would be only in exceptional cases 
that the executing Court would interfere 
with that. In the present case there was 
no reason why the decree-holder should 
not have been allowed to attach the furni- 
ture and library of the judgment-debtor. 
The latter was asked to show the extent 
to which his immovable property was 
encumbered and he has not done so. Ad- 
mittedly it is heavily encumbered, while 
some of it is in a Native State and cannot 
be proceeded against in the executing 
Court. As other property of the judg- 
ment-debtor .was available, the Court had 
no right to compel the decree-holder to 
embark upon lengthy execution proceed- 

(1) A. I. R. 1926 Lab. 110=6 Lab. 548 
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irgs in bringing the encun^bered iinmov 
able pi'operty to sale. The judgment- 
debtor ha^ been shown every concession 
and considerable time has been given him 
in which to settle the decree. During 
this time it was also possible for him to 
arrange to sell his immovable property. 
In the circumstances I accept the appeal 
ex parte and order the executing Court 
to attach the furniture and library m 
question and to proceed with the execu 
tion of the decree in accordance with 
law. The appellant will have his costs 

here. 

P ^ Appeal allowed. 
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Campbell, J. 

Mela Ram and others — Defendants — 
Appellants. 

V. 

Malik Ram and Plaintiffs — 

Respondents. 

Second Appeal 2538 of 1925, Decided 
on 23rd February 1926, from the decree 
of the Dist. J., Sbahpur, D/- llth May 
1925. 

Custom — Puyyjah^Adopilon by custovi among 
non-agricuUnrist Hindus not in Dattaka form-^ 
Family of adoptee Is not altered. * 

When aa'adoptioii > is not accordiog to the 
Dattaka form but according to the established 
custom prevailing among non*agriculturist 
Hindus of the Punjab, the family of the adoptee 
is not altisred and uo relationship with the ad- 
optive father’s collateral relations is established : 
113 P. L. B. 1908, Foil. [P 155, C IJ 

Badri Das — for Appellants. 

Nanak Chand — for Respondents. 

Judgment. — The suit concerned the 
property of one Bhagwan Das who had 
two daughters, Mb. Goman Devi and 
Mt. Gur Devi. Mt. Goman Devi bad a 
a son Gbasita Mai and Mt. Gur Devi 
also had sons. After the death of Bhag* 
wan Das the pi’operty was taken by 
Ghasita Mai and after his death was 
sold by bis mother Mt. Goman Devi and 
her husband. The suit is by Mb. Gur 
Devi and her sons for possession of half 
of the property. The Courts below have 
concurred in decreeing the claim and in 
disjmissing a second claim for a declara- 
tion in regard to the other half of the 
property with which I am not concerned. 

The findings on which the decree 
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has been granted are that Ghasita Mai 
was the adopted sou of Bhagwan Das- 
and that his heirs were to be sought for 
in bis new family and not in his natural 
family for which reason his rightful 
heirs were Mt. Gur Devi’s sons, from this 
point of view his sister’s sons. A decree 
for half the property only has beeu 
granted because at the outset of the suit 
the plaintiffs admitted that Mt. Goman 
Devi was entitled to half. 

On second appeal tiie first point urged 
is that on the findings of the lower ap* 
pellate Court there was no valid adop- 
tion because there was no formal giving 
and taking. Reliance is placed on Rat’ 
tan Devi v. Muno (l) but what was held 
there was that in the Punjab, in the 
case of the adoption of a sister’s sou, the 
Jaw requires from the adopter a mani- 
festation of his unequivocal intention to 
clothe adoptee with the legal status of a 
son, and that such a manifestation of 
the adoptor’s intention can bo made 
either by a formal document combined 
with the proper treatment or by a formal 
giving and taking. In the present in- 
stance there was a formal document in the 
shape of a Will dated some years before 
Bhagwan Das’s death in which Gbasita 
Mai was described as having been adopted 
five years previously and there was evi- 
dence by the witnesses for both parties 
that Bhagwan Das had adopted Ghasita 
Mai and had treated him as bis son. 
The learned District .Judge observed that 
he was not satisfied with the evidence 
produced by the plaintiffs to show that 
ceremonies of adoption had taken place. 
He held on the other evidence that 
Ghasita Mai had been adopted by Bhag* 
wan Das. This, in my opinion, is a find- 
ing of fact which cannot be attacked 
second appeal. 

The second contention has more force 
and is that, although in the Punjab a 
Hindu may adopt his daughter’s son, the 
adoption does not have the effect of 
transferring the adoptee bodily from his^^ 
natural family to that of his adoptiv® 
father. The parties to the case are* 
Khatris, and it was admitted early in the 
proceedings and held in a previous r® 
mand order against which no appeal wa> 
preferred that they are governed oV 
Hindu Law as it prevails in the Punjab- 
Under strict Hindu Law a Dattaka 
tion has the effect of trans ferring,^ 
(1) [1918] 117 P. B. 1918=48 I. 0. 77C. 
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adopted boy from his natural family to 
that of bis adoptive father, but there can 
be no adoption in Dattaka form of a 
daughter’s son. There is no evidence in 
the present case that the adoption in 
question had the effect of transferring 
the adopted person from one family to 
another, and it was held in Baij Nath 
7» Shaviboo Nath (2) that when an adop- 
tion is not according to the Dattaka 
form hut according to the established 
custom prevailing among non-agricul- 
turist Hindus of the Punjab, the family 
of the adoptee is nob altered and no 
relationship with the adoptive fathers 
collateral relations is established. 

Hence Mt. Gur Devi did nob become 
Ghasita Mai's sister and under Hindu 
Law his mother was a preferential heir 
to his mother’s sister or to his mother’s 
sister's son. Thus the pl^ntiffs had no 
right to succeed as his heirs. 

I accept the appeal, set aside the de- 
cree of the lower Court and dismiss the 
suit with costs throughout. 

G.B. Appeal allowed. 

^2) [1908] 53 P. W. R. 1908=113 P. L. 

1908. 


A. I. R. 1927 Lahore 155 

Addison, J. 

Muhammad Hussain — Defendant — .Ap- 
pellant. 

V. 

Mt. Begam Jan — Plaintiff — Respon- 
dent. 

Second Appeal No. 1692 of 1925, De- 
cided on 12th February 1926, from a 
decree of the Dist. J., Jullundur, D/- 9th 
May 1925. 

Mahnniedan Law — Divorce — Suit for dtx'orce 
liy wife on the ground of her being falsely charged 
of adultery by husband Is maintainable. 

A Mahomedan wife is entitled to bring a 
suit and obtain a decree for dissolution of inarri' 
ftge on the ground that her husband had falsely 
Charged her with adultery : 41 All. 278. Foil. 

[P 155 0 2 ; P 156 0 1] 

Niag Muhammad — for Appellant. 

Badri Das — for Respondent. 

Judgment. — Plaintiff, Mt. Begam Jan, 
sued for the dissolution of her marriage 
with Muhammad Hussain on the ground 
that her husband had charged her with 
adultery. The Court of first instance 
dismissed the suit on the ground that the 
doctrine of laan is not applicable to 


British India, Imt on appeal the learned 
District Judge hold on tlie authority of 
para. 76, page US of Wilson's Anglo Mu- 
hammadan Law, id Edition, that such a 
charge was suilicienl lo allow him to de- 
cree the dissolution oi the marriage. 
Against his decision this second appeal 
has been filed. 

Para. 76 of Wilson's .\nglo Muham- 
madan Law is as follows : 

The fact of a husband having (wlictluT tiuly 
or falsel)) charged bis wife with adultery will 
(probably) entitle her to claim a judicial divorce, 
without prejudice to any proceedings for defa- 
mation which she may be advised to institute 
aud iudependeutly of the result ef any such pro- 
ceedings. 

It is pointed out below in this paragraph 
that where the law respecting laan is en- 
forced in its entirety a man who has im- 
puted infidelity to his wife, without 
being able to bring four law-worthy eye- 
witnesses to the very fact, may be called 
upon either to withdraw the imputation, 
in which case he incurs the Koranic 
punishment for slander, viz., 80 stripes, 
or to confirm it by oath, in which caso 
the wife must be called upon either to- 
admit the truth of the imputation or to- 
deny it on oath. If she admits her guilt 
she renders herself liable to capital 
punishment ; on her denying it and set- 
ting her oath against that of her husband, 
the Kazi must believe her and must grant 
a divorce. It is obvious that the above- 
procedure cannot be carried out, but that 
does not mean that the wife may not 
still claim a dissolution of marriage in 
the Courts. In para. 240, page 188, of 
Mulla’s Muhammadan Law, 7th Edition^ 
it is laid down that if a husband charges 
his wife with adultery the wife may 
claim a divorce by a suit, but laan ipso* 
facto does not operate as a divorce. Ac- 
cording to Tyabji’s Principles of Muham- 
madan Law the old procedure would 
more or less have to be followed. Ac- 
cording to Ameer Ali’s Muhammadan 
Law, Volume II, 4th Edition, page 596, a 
woman is entitled to claim a divorce in 
the Courts when a false accusation ia 
preferred against her which the husband 
is unable to establish. This is not very 
different from what has been laid down* 
by Wilson and Mulla. Finally \rx Zafar 

Husain 7. Ummat-ur-rahman it was 

held that a Muhammadan wife is entitled 
to bring a suit and obtain a decree for 
dissolution of marriage on the ground 

(1) [191-9] 41 All. 278=49 1,0. 256=17 A.L.J. 78. 
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|(;hafc her husband bad' falsely charged her 
with adultery. 

The facts in the case before me are 
that the husband brought a criminal 
complaint under S. 497, Indian Penal 
Code, against one Pir Muhammad charg- 
ing him with having committed adultery 
with his wife- His complaint was dis- 
missed. He still sticks to his charge 
-against his wife in his pleas, in which he 
stated that his complaint was true. No 
attempt, however, was made to prove 
that it was true. The District Judg? has 
not found that the imputation was false 
as he considered this unnecessary on the 
authority of Wilson’s and Miilla’s Anglo- 
Muhammadau Law. He could not have 
come to a finding as there was no evi- 
dence on the point. It se ^ms to ms that 
■this is unimportant. It was in issue as 
to what was the effect of the defendant 
accusing his wife of adultery with Pir 
Muhammad and it was possible for the 
defendant to have produced evidence 
that it was true. His criminal complaint 
had already failed. I agree with the 
learned District Judge, that in these 
•circumstances it was sufficient to decrea 
the dissolution of the marriage on the 
ground that the husband charged his wife 
with adultery and still adhered to this 
oharge in the suit. 

I accordingly dismiss the appeal with 

v-OOStS. 

G.B. Appeal dismissed. 
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Zapar Ali, J. 

2dt. Aishan — Defendant — Appellant. 


v- 

Ahdulla and othei's — Plaintiff and De- 
fend ant^ — Respondents. 

Second Appeal No. 1252 of 1926, Deci- 
ded on 11th December 1926, from the 
decree of the Dist. J., Jullundur, D/- 6th 
February 1926. 

5^ (a) Civil P. C., O. 23, B. 3 — Reference to 
arbitration does 7tot preclude parties from cof«* 
promising. 

Even after a reference to arbitration is made 
in a pending suit the parties are not precluded 
from Bettliog the dispute amicably -by mutual 
2 igreeuent, aod it is not therefore necessary to 
oanoel the reference before accepting the com* 
promise. [P 157, 0 1] 


(6) Begistratlon Act, S. 17 — Compromise em* 
bodied in a decree of revenue Court does not 
require registration. 

Where a compronise between the parties to a 
suit in a revenue Court is embodied in the deoree 
of that Court it does not require registration : 
A. I. R. 192C Lah. 586. Dist. [P 157, C 1] 

Abdul Aziz — for Appellant. 

Badv'ud’din Qureshi — for Respondents. 

Judgment. — The parties in this case 
are Arains and the property in dispute 
is agricultural land. The last male pro- 
prietor left no male progeny and so his 
landed estate devolved upon his widow 
Mt. Joi. On her death, which occurred 
in 1894, the estate was mutated in the 
names of her two daughters Paji and 
Lado, because none of the reversioners of 
her husbacd came forward to claim 
succession. Muhammadi was shown in 
the revenue records as the mortgagee in 
possession of a portion of the land. In 
1896 the two ladies filed a suit against 
Muhammadi in a civil Court to recover 
possession of the land from him, but it 
was sent for trial to revenue Court pre- 
sumably on the assumption that the 
relation between the parties was that of 
landlord and tenant, and the suit was 
one for ejectment In the revenue Court 
the parties agreed to refer the dispute to 
the arbitration of one Gammun Khan 
and an order of reference was made on 
their application. Bub either through 
the intervention of Gammun Khan or 
otherwise the ladies and Muhammadi 
came to terms and filed a razinama in 
Court attested by Gammun Khan. The 
terms of this razinama which were em- 
bodied in the decree of the Court, briefly 
were that the ladies would enjoy posses- 
sion of the land so long as they would 
live, that on the death of one the survivor 
would be entitled to succeed to her share : 
and that, on the death of the survivor 
Muhammadi would succeed to the whole 
of the land, Faji died first, and on the 
death of Mt. Lado the land was mutated 
in the name of Mt. Aishan, daughter of 
Mt. Taji. Alleging that he was in posses- 
sion of the land Muhammadi sued for a 
declaration that according to the com- 
promise decree the rightful successor was 
he and not Mt. Aishan, The trial Oour® 
dismissed the suit, finding, inter aha* 
that the compromise was not binding^®® 
Mt. Aishan and could not . 
of her right of succession. 

the learned District Judge c . 

contrary conclusion and decreed the sni 


deprive uoj 

On appeal 
ime to the 
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Mt Aishan, defendant, has come up 
to this Court in second appeal and it is 
contended on her behalf (1) that the 
decree of the revenue Court based on 
the compromise was a nullity as no decree 
could be passed without first cancelling 
the reference to arbitration ; (2) that the 
revenue Court was nob competent to 
settle the dispute as to future succession 
and that the decision of that question 
was ultra vires ; (3) that the compromise 
was not admissible in evidence for want 
of registration ; and (4) that Mt. Aishan 
was not bound by the said compromise 
because Mt. Lado and Faji had only a 
limited interest in the estate and were 
not competent to alienate it. 

There is no force in these contentions. 

Nos. 1 and 3 may be disposed of to* 
gether. Even after the reference to arbi- 
tration the parties were not precluded 
from settling the dispute amicably by 
mutual agreement, and it was not, there- 
fore, necessary to cancel the reference 
before accepting the compromise. And 
there is nothing to show that the com- 
promise required registration as the value 
of the subject-matter of the compromise 
is not stated anywhere. Moreover, as 
it was embodied in the decree, it did not 
require registration and the ruling re- 
ferred to by the counsel for the appel- 
lant, i. e., Qhulam Muhammad v. Jagjo 
(1) • is not in point because in that case 
the compromise was presented to a reve- 
nue officer and not to a revenue Court. 

As regards No. 2, it is clear that the 
revenue Court did not settle any dispute 
as to future succession. The agreement 
was lawful and the Court was, therefore, 
bound under. O. 23, E. 3, Civil P. 0., to 
record it and to pass a decree in accor- 
dance therewith so far as related to the 
Buit. It cannot be said that the agree- 
ment or any part of it did not relate to 
the suit. The suit was for ejectment and 
the defendant agreed to give up posses- 
sion in consideration for obtaining pro- 
prietary rights in the land after plain- 
tiff’s death. The ladies were competent 
to alienate the land in this way because 
they were absolute owners thereof having 
inherited it from a female and not from 
a male proprietor. 

The appeal, therefore, fails and I dis- 
miss it. 

Appeal dismissed. 
"^A. I. R. 1926 Lab. 686. 
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Srai>[ Lal, C. J. 

{Firyv) Bhagat Sham Si/igh-Megh Uaj 
— Plaintiffs — Pet itionors. 

V. 

Nur Khan and another — Defendants — 
Respondents. 

Civil Revision Petition No. 101 of 
1926, Decided on 9th December 1926 , 
from an order of the 2nd Class Sub-.T. 
Jhelum, D/- Gth August 1925. 

Civil P. C., O. 5, E. 10 — Proviso added by 
Lahore High Cottri — Order directing plaintiff 
to deposit process-fee and postal charges for 
serving summons — Deponi of process- fee — FaiP 
iire to pay postal charges— Dismissal for de- 
fault under O. 0, P. 2, is not justified — Civil 
P. G., 0. 9, R. 2. 

The proviso, which has been .-idded to O. 5. 
R. 10. b; the High Court of Lahore in order 
to provide for the service of summons by regis- 
tered post leaves it to the optiou of ths plaiutifl 
to have the summons served in the ordinary 
way or by registered post, and the Court cannot 
compel him to deposit the process-feo for the 
service of the summons iu the ordinary way and 
also to pay postal charges of service, by regts* 
tered post and, therefore, dismissal of suit under 
O. 9, R. 2, on failure to pay postal charges when 
process-fee is paid is not justified. [P 158, 0 1] 

Ram Chand Manchanda — for Peti- 
tioners. 

Nand Lal — for Respondents. 

Judgment. — The application arises 
out of an action brought by the plaintiff’ 
for the recovery -of a certain sum of 
money on the basis of a promissory note. 
The suit was originally instituted in the 
Court of the Subordinate Judge at 
Chakwal, but was subsequensly trans- 
ferred to the Court of the Subordinate 
Judge at Jhelum. It appears that the 
summonses had not been served 
upon the defendants and that on the 
13th June 1925, the Court ordered the 
plaintiff to deposit process-fee for the 
service of summonses in the ordinary 
mode and also to pay postal charges for 
defraying the cost of serving summonses 
by registered post. The plaintiff duly 
deposited the process-fee, but failed to 
pay the postal charges with the result 
that the Subordinate Judge, relying 
upon 0. 9, R. 2, Civil P. C., passed an 
order on the 13th July 1925, that the 
suit be dismissed. On the 3rd August 
the plaintiff made an application for 
setting aside the dismissal and stated 
that, while he had deposited the process 
fee, he could not pay the postal charge 
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on account of the arregfc of the agent in 
a criminal cage. Tbia application was 

rejected on the 6th August. 

Now'. O. 9, R. 2. authorizes the Court 

to dismiss a suit, if the plaintiff fails to 
deposit postal charges required for the 
service of summonses on the defendant. 
Rut the proviso, which has been added 

bo O. 5. R. 10. Civil P. C.. by this 

Courbiin order to provide for the service 
of summons by registered post is in these 


terms t 

Provided th\t in any case, if the plaintif! so 
wishes the Court may attempt to serve the 
summons in the fijst instance by registered post 
instaad of in the mode of service laid down in 
this rule ; and provided always that should the 
defendant not appear in answer to the summons 
so issued, the Court shall have service effected 
in accordance with the provisions of this 
order. 

It will be observed that the proviso 
loaves it to the option of the plaintiff to 
have the summons served in the ordinary 
way or by registered post, and the Court 
cannot compel him to deposit the pro- 
cess-fee for the service of the summons 
in the ordinary way and also to pay 
postal charges for service by registered 
post. The order of the 13th June 1925, 
requiring him to have the service effec- 
ted in both the modes was not war- 
ranted by law, and the Court was not 
j'lstihed in dismissing the suit when he 
had already deposited the process-fee. 

I accordingly accept the application 
for revision, and setting aside the order 
of dismissal, remit the case to the Sub- 
ordinate Judge and direct him to proceed 
in accordance with law. 1 leave the 
parties to bear their own costs in this 
Court. 


R.D. 


Case remitted. 
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Shadi La.l, C. J., and Agha Haidar, J. 

(Bhai) Aya, Ram-Tola Ram — Plain- 
tiffs — Appellants. 


V. 

Bhajan Ram and others — Defendants — 
Respondents. 

First Appeal No, 1513 of 1922, Decided 
on 16th November 1926, from the decree 
of the DUt. J., Dehra Ismail Khan, 
VI- 11th March 1922, 


Usurious Loans Act (1918), S. 3 — Unconscion- 
able contract of loan — Court can re-open the 
contract and allow a fair amount with reasonable 
interest — Interest at 12 per cent, and in default 
compound interest is not unconscionable. 

Where a contract or loan is made which 
appears to be uncoDSciouable, the Court has the 
power to refuse to enforce it in its entirety, and 
may open the transaction and direct the pay- 
ment of such sum cf money as may be fairly 
due with a reasonable rate of interest. It is 
neither possible nor desirable to enunciate a 
fixed rule as to what is reasonable rate of 
interest, but interest at 12 per cent, per annum 
c.innot bo called excessive, such as to attract the 
equitable jurisdiction of the Courts. A covenant 
to pay interest at 12 per cent, at the eud of the 
year and in the event of default to pay compound 
intif^st is however often embodied ia transactions 
of loans and cannot bo regarded as either unusual 
or unreasonable so as to attract the provisions of 
S. 3 : 23 C. ir, N. 233 (P. C.). Ref. 

[P. 158, C. 2 &P. 159. C. 1] 


Judgment. — This appeal arises out of 
an action brouglifc by the firm of Aya 
Eam*Tola Ram against the defendants 
Bhajan Ram and others who were mem- 
bers of a joint Hindu family. The claim 
was for the recovery of a certain sum of 
money on the basis of an account between 
the parties. The correctness of the 
account has been admitted by the defen- 
dants, and the dispute is narrowed down 
to the question whether they are entitled 
to any relief in respect of the stipulation 
for the payment of interest. 

There is ample evidence on the record, 
and indeed it is conceded, that the 
defendants promised to pay interest on 
the loan at the rate of 12 per cent, por 
annum, but it is urged that the rate of 

interest was excessive and should b® 
reduced. Now, S. 3 of the U 3 urio:i 8 Loans 
Act (lO of 1918), which has been invoked 
on their behalf, empowers the Court to 
give relief to the debtor, if the case 
satisfies the following two conditions: 

(1) That the interest is excessive; and 

(2) that the transaction was, as bet- 
ween the parties thereto, substantially 
unfair. 

The principle on which the statute 
based is well known. Where a contract 
of loan is made which appears to be 
unconscionable, the Court has the 
to refuse to enforce it in its entirety. 
may open the transaction and direct the 
payment of such sum of money as may be 
fairly due with a reasonable rate o 
interest. The jurisdiction conferred by 
the Act is, however, confined to the cases 
in which both the conditions mentioned 
above are fulfilled. 
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In order to bring their case within the 
Ambit of the statute, the defendants con- 
tend that the stipulated rate of interest 
was unusual and should, therefore, lie 
held to be excessive. It is neither possi- 
ble nor desirable to enunciate a fixed 
rule as to what is reasonable rate of 
interest, but a stipulation for the pay- 
ment of interest at 12 per cent, per 
annum is ordinarily found in transactions 
of loans, and the rate cannot be called 
excessive, such as to attract tho equitable 
jurisdiction of the Courts. 

It is true that the contract requires 
the debtors to pay interest at the end of 
the year, and that in the event of default 
they are liable to pay compound interest 
at the same rate. A covenant of this 
description is, however, often embodied 
in transactions of loans and cannot be 
regarded as either unusual or unreason- 
able. It does no harm to a borrower who 
fulfils his promise by paying simple 
interest on the due date, and it comes 
into operation only if he breaks the con- 
tract. It is manifest that if he could 
nob impeach the propriety of the tran- 
saction at the time when it was entered 
into, he cannot subsequently improve his 
position by his failure to perform the obli- 
gation undertaken by him. As observed 
by their Lordships of the Privy Council 
in 'Billa Mai v. Ahad Shah (1) : 

There is nothing iohireatly wroog or oppres- 
sive ia a leader’s securing f jr hinneU conpou id 
interest after the borrower has foe a considerable 
time neglected to pay the debt he owes or the 
interest accruing due upon it which he has 
coniracted to pay. The borrower cannot acquire 
merit eimply by breaking his contract. B inkers 
are, ttj fact, ia this country in the habit, in the 
ordinary course of their business of cipitalizing 
the Interest accruing on overdrawn current 
accounts every 6 months, as long as a debit 
balance against the customer /omaius due. 

For the aforesaid reasons, we are of 
opinion that the first condition prescribed 
by S. 3 of the Usurious Loans Act has 
not been satisfied, and that the Court 
bad no jurisdiction to interfere with the 
* contract entered into by the parties. 
We, accordingly, allow the appeal and 
decree the' claim with costs throughout. 

G.B, Appeal allowed. 


(1) [19l8r28 0. W. N. v38=35 M. L. J. 614=* 
48 I, 0. 1==16 A. L. J. 905 (P. 0.). 
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Gl)ri!>^TUEAM, J, 

Nazir — Dofondanfc — Appel- 

lant. 

V. 

N itha — Plaintiff — Rosjiondont. 

Miso. Second Appeal No. 1097 of 1926, 
Decided on lUh October 19‘JG, from an 
order of the Disfc. J., Sialkot, D/- lOth 
Febmarv 1926. 

Civn l\ C.. 0. 23, R. l—Whet)xer a fresh sxdt 
enu or cannot be instituted before payment of 
costs, turns solely oti the texior of Court's order — 
Such orJ^r should specifically state the time 
Um’t for the payment of costs. 

Where th? paj'inent of costs before institution 
or within a particular period is not definitely 
directed by the Court granting leave to a person 
t) withdraw from a suit and to bring a fresh 
suit, 

Held : that the fresh suit was not bad ab initio, 
but could be entertained if costs wore paid bofore 
the suit came on for trial : 31 Cal. 9(55 ; 14 C. 
L. J. 105 and 19 C. L. J. 529, Rel. on. 

[P. ICO. C. 1] 

It is important that Courts when giving per- 
mission to withdraw with liberty to bring a 
fresh suit should pass an o>^der limiting tho time 
within which costs are to ba paid and should 
direct that on failure to pay within (hat time, 
the original suit is dismissed with costs. 

CP. ICO, C. 2] 

Zafarulla Khan — for Appellant. 
Muhammad Monir — iox Rsspondent. 

Judgment. — The plaintiff-respondent 
brought a suit against tho defendant- 
appellant. On tho Uth June 1925, the 
Court parsed an order alloA'ing him to 
withdraw the suit “ and to bring a fresh 
suit provided he pays Rs. 20 costs to the 
defendant." Without paying any costs 
the plaintiff instituted the fresh suit 5 
days later. No objection was taken by 
the defendant until the case came on for 
bearing of evidence, on which date an 
objection was accepted by the Court 
which dismissed the suit with costs. The 
plaintiff appealed and on lOth February 
1926, the learned District Judge of 
Sialkot, accepting the appeal remanded- 
the case for re-decision on the merits 
under 0. 41, R. 23 of the Civil P. C., the 
plaintiff to pay the costs in the first 

hearing. 

Against this order of the District Judge, 
the defendant has instituted the present 
appeal in which the only point for deci- 
sion is whether in the circumstances the 
second suit ought to be allowed to pro- 
ceed. Mr. Zafarullah who argues the 
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appeal relies on the rulings of the Madras 
Hii’h Court published as Robert Fischer 
V Naaapp/i Mudaly (1), Subal Chandra 
v' Mosaraf AU (2) and Goolapudi Sesh- 
Nadendla Siibbiah (3). The first 
of ^hese decided in 1909 deals with a 
casein which permission to withdraw 
h&d b 60 D granted on condition that costs 
were paid within a certain date and 
decided that as costs had not be^n paid 
within the period fixed the suit was 
barred. In 1917 this rule was followed 
by the Calcutta Court in Stcbal Chandra 
v» Mosaraf Ali (2) in a case in which the 
wording of the order granting permis- 
sion to bring a fresh suit was found to 
mean clearly that the payment of costs 
was to be a condition precedent to the 
filing of a fresh suit. In Seshayya v. 
Subbiah (3), decided in 192-1, a Single 
Bench of the Madras Court has appar- 
ently held that where an order of pay- 
ment of costs was passed under the provi- 
sions of R, 1 (2) {b)of O. 23 of the Civil 
P. C., no fresh suit can be entertained 
until the costs have been paid whether 
the order fixed a date for payment or so 
worded its order as to leave it doubtful 
whether payment of costs was to be a 
condition precedent to the institution of 
the suit or not. It is to be noted that 
in the case dealt with by that judgment 
the fresh suit bad been wholly tried and 
decreed without payment the costs 
ordered. 


The Calcutta Court has, however, dis- 
tinguished between cases where the order 
of costs clearly made the payment of 
costs a condition precedent to the institu- 
tion of a fresh suit or fixed a period for 
payment and cases where payment of costs 
before institution or within a period was 
not definitely directed. The earliest of 
its rulings cited for the respondent Abdul 
Aziz Molla v. Ebrakim Molla (4) dealt 
with a case in which the circumstances 


appear to have been very similar, as 
regards the point under discussion, to 
those of the present case and the Court 
there held that the fresh suit was not 
bad ab initio, but could be entertained if 
costs were paid before the suit came on 
for trial. (In the present case the objec- 
tion that costs were not paid was not 


(1) fl910] 83 Mad. 258=6 I. 0, 288=7 M. I, 
T. 226. 

(2) [i917]*38I. C. 476. 

(3) A. I. R. 1924 Mad. 877. 

(4) [19043 31 Cal. 965. 


raised until before evidence was heard 
and it was then pleaded for the plaintiff 
that he was ready to pay costs then.} 
The ruling was followed by Division 
Benches of the same Court in Gopi Lai 
V. Naggu Lai (5) and Sadhu Charan 
Tewari v. Baikuntha Nath Madak (6). 
In Subal Chandra v. Mosaraf Ali (2) tho 
Calcutta Court pointed out that the 
question whether a fresh suit can or can- 
not be instituted before costs ordered 
under 0. 23, R. 1 are paid turns solely 
upon the construction of the order passed 
under that rule. It held that in that 
case it construed the order to mean that 
payment of costs was a condition prece- 
dent to the institution of a fresh suit. 
In spite of its previous rulings tho 
Madras Court apparently expressed in 
Dasarthy Naidti v. Palala KumaramuU 
(7) their approval of the line adopted by 
the Calcutta Court in such cases. 

I think that the learned District Judge 
was right in following the Calcutta rul- 
ing and in construing as he did the order 
passed in this case under 0. 23, R. 
Civil P. C., and I dismiss this appeal 
with costs accordingly. 

As pointed out by the Calcutta and 
Patna Courts in Sadhu Charan Tewari v. 
Baikuntha Nath Madak (G) and Kuldip 
Singh v. Kuldip Choiodhuri (8) respec- 
tively much difficulty is given to the 
Courts by the incompleteness of orders 
passed under 0. 23, R. 1. It is important 
that Courts when giving permission to 
withdraw with liberty to bring a fresh 
suit should pass an order limiting the 
time within which costs are to be paid 
and should direct that on failure to pay 
within that time the original suit is 
dismissed with costs. 


J.v. 


Appeal dismissed^ 


(5) [1911] 14 C. L. J. 106=10 1. 0. 6=15 0. 
W. N. 998» 

(6) [1914] 19 6. L. J. 629=28 I. 0. 210. 

(7) [1918] 7 M. L. W. 557=46 I. 0. 969=* 
(1918) M. W. N. 427. 

(8) [1918] 3 Pat. L. J. 63=44 I. 0. 79^« 
Pat. L. W. 134. 


1927 

A. I. R. 1927 Lahore 161 

Oampbell, J. 

Das and anotho — Petitioners, 

V. 

Municipal Committee, Chiniot — Res- 
pondent. 

% 

Criminal Revision No. 1117 of 192i3, 
Decided on 10th December 1926, on re* 
port by the S. J., Lyallpore, on 13th 
September 1926. 

^(a) Punjab Municipal Act (1911), S. 81— 
Order under. 

Au order made by a Magistrate under S. 81 ia 
a ease to which that section has no application 
can be set aside in revision by High Court. 

[P IGL C 1.2] 

* [b) Punjab Municipal Act (1911), Ss. 8l and 
83 — Amount of toll or tax can be farmed out 
under S. 83— Awwunt due by farmer is tioi re-" 
ooverable by procedure under S. 81 but by a laxo- 
suit. 

It is open to a Jlunicipal Committee to farm 
out the collection of any octroi, toll or terminal 
tax for a period not exceeding on© year. How- 
ever the amount due by the farmer is not 
amount due under the Act. It is an amount due 
under a simple lease or contract and only re- 
coverable by law-suit and not by the procedure 
laid down in S. 81. [P i6l C 2] 

Jiwan Lai Kapur — for Petitioners. 

Muhammad Alam — for Respondent. 

Grounds. — The Municipal Commit- 
tee, Chiniot, District Jhang, has provided 
a stand for the tumtums within the 
Municipal limits. Every tumtum owner 
has to pay a certain sum by way of rent 
or toll, obviously for the use of the 
aforesaid stand. The collection of this 
toll or rent was leased by the Mnnicipal 
Committee to Bhagwan Das and Maya 
Das, petitioners, for the years 1923-24 in 
lieu of Rs. 904 payable in threa equal 
instalments. An agreement by the 
lessees was duly executed which is on 
Sheet No. 24 of the Municipal Record 
No. 141. 

It appears that only Rs. 226 have been 
paid by the lessees and Rs. 678 are 
^leged to be still due by them. The 
Municipal Committee passed a resolution 
on the 11th May 1926, resolving that the 
Secretary should apply to the District 
Magistrate, under S, 81 of the Punjab 
Municipal Act, 3 of 1911, for recovery of 
the arrears due by the lessees Maya Das 
ftnd Bhagwan Das. In pursuance of this 
I’esolution the Secretary gave the neces- 
^ry application. Sheikh Fazal Ilahi, 
^^gistrate, First Class, Jhang, ordered 
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issue of a warrant for realization of the 
amount on I7tli May 1926. and some 
moveable property of the lessees has 
been attached. 

This revision has been filed by the 
lessees and it has heon contended on 
their behalf that the provisions of S. 81 
of the Punjab M inicipal Act 3 of 1911 
were inapplicable to the facts of the 
present case. The Governnicnb Pleader 
on behalf of the Municipal Coininittoo 
has strenuously opposed the petition. 

The learned Goverrmient Pleado'* raised 

a pphrainary point to the effect that no 

revision lay in view of the provisions of 
S. 439 (5), Criminal P. 0., because undei' 
S. 84 of the Punjab M inicipal Act, 3 of 

1911, an appeal against the assessment 
or levy of any tax under the Act lay to 
the Deputy Commissioner or to such 
other officer as might be empowered by 
the Local Government in that behalf. 
This is obviously an untenable position.; 
In the first instance it has bean only 
enacted in S. 439 (5), Criminal P^ C., that 
when under that Code an appeal lay and 
no appeal was brought, no proceedings by 
way of revision should be entertained at 
the instance of the party who could have 
appealed. Now, in the present case noi 
appeal lay under the previsions of thej 
Criminal P. C. Again, the farming out of' 
the toll or the rent due to the Municipal 
Committee is nob a tax. I overrule this 
contention. 

On the merits I am of opinion that the 
action of the Magistrate was ultra vires. 
Under S. 83 of the Punjab M micipal 
Act, 3 of 1911, it is open to a Municipal 
Committee to farm out the collection of 
any octroi, toll or terminal tax for a 
period not exceeding one year. However, 
the amount due by the farmer is not 
amount dee under the Act. It is an 
amount due under a simple lease or con-| 
tract and only recoverable by law suit. 
The case reported in Abdul Azeez Sahib 
v. Cuddapah Municip 2 lity (l) is in point 
and the High Court is competent to set 
aside the order of the Magistrate (vide 
Din Muhammad v. Municipal Commit- 
tee, Amritsar (2)] . 

For the above reasons I submit the 
records to the High Court with the re- 
commendation that the order passed by 
the Magistrate on I7bh May 1926, sbotild 
be set aside under S. 439, Criminal P. C. 

(1) [1903J 26 Mid. 475. 

( 2 ) [1903] 23 P.R. 1008 Cr.=130 P.L.R. 1903; 
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162 Lahore MehrLin v. 

Order— The view taken by the 
learned Sessions Judge i3 
l.oept the petition 

order of the Magistrate, dated 17th May 

1026. , , 

Petition accepted. 

R-D* 
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Mehr Din approached Mr. Ogilvie, 
Deputy Commissioner of Lahore, several 
times with an oral prayer to be put in 
possession of some takia and was always 
informed that the matter was one for 
the civil Courts to decide and that the 
Deputy Commissioner could do nothing. 
He then presented an application in 
writing in the month of May 1926 to 
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Jai Lal, J. 

Meki- — Accused — Appellant. 

V. 

BmperoJ—Opposite Party. 

Criminal Appeal No. 1102 of 1926, 
Decided on 15th December 1926, from 
tiie order of the Ist Cl. Mag. Lahore, 
p/- 9th October 1926. 

(a) .^rfus Act, Ss. 4 and 10—Fritnary Purpose 
attdnolusc for tchich an i?nplement is used is 
tlie test — Axe or knife does not becovie " arm " 
ioithin S. 4 by merely using it for offending 
or defending on particular occasions. 

It is ah^ays the purpose for which an imple* 
merit is primarily used which determines the 
question whether it does or does not fall 
within the definition of “arras" in S. 4. Ira- 
plemenU of ordinary domestic use such as an 
axe or knife cannot fall within the definition 
of arms by the mere fact that they have been 
u. 5 od as weapons of offence or defence on 
particular occasions, [P 163 0 1] 

ib) Penal Code, S. 353—“ In consequence of ” 
in S. 353 includes motive for assault. 

The expression “in consequence of " as used 
in 8. 353 includes the motive which actuated 
the assault as well as the cause of su^ assault. 

loo C 2J 

(c) Penal Code, S. 363— Assault. 

Assaults on public servants cannot be lightly 
treated. CP 163 C 2] 

Prakash Chandra — for Appellant. 

M. Sleem—iov the Crown. 

Judgment. — The appellant, Mehr Din, 
ha3 been convicted by Mr. Phailbus, a 
Magistrate of the First Class, exercising 
enhanced powers under S. 30, Criminal 
p. C.. for offences under S. 19 of the 
Indian Arms Act and S. 353, Indian 
Penal Code, and has been sentenced to 
three years’ rigorous imprisonment for 
the former and two years’ rigorous im- 
prisonment for the latter offence. He 
has further been ordered to execute a 
bond under S. 106, Criminal P. C., in the 
sum of Rs. 1,000 with one surety to keep 
the peace for the period of three years 
after the expiry of his sentence. The 
undisputed facts of the case are as fol’ 

lows : 


Mr. Ogilvie containing the same prayer 
but received a similar reply. On the 
13th September 1926, at about 10 in the 
morning, when Mr. Ogilvie, accompanied 
by Mr. Crighton, Assistant Commissioner, 
and Bir Bal, his chauffeur, was about to 
enter the compound of his Courfc'hbuse 
he noticed the appellant standing in the 
road blocking his way with an axe in his 
hand. Mr. Ogilvie was in his motor-car 
at the time and noticing that the-ac* 
cused assumed a threatening attitude 
swerved khe car round and went on. 
Mehr Din, however, chased the car and, 
therefore, Mr. Ogilvie stopped it and the 
three occupants got out of it. Bir Bal 
seized the arm in which the accused held 
the axe while Mr. Crighton seized the 
other arm and Mr. Ogilvie twisted the 
axe out of his hand after a violent at- 
tempt on the part of Mehr Din to free 
himself. It also appears that during this 
struggle the appellant tried to put his 
left hand into the bosom of his shirt 
but was unable to dp so. He was then 
banded over to the police and on a 
search being made a knife was found 
concealed in his tehmat. The appellant 
when examined by the Magistrate stated 
that he merely raised the hatchet to 
stop the car. He explained his conduct 
by stating as follows : 

I oould not get justice from the Court, I 
asked the Deputy Commissioner to got me pos- 
session of the takia, He told me to put *u 
application. I put in an application and he ^ 
not heard my petition for five months. My 
told ms to either lie down under the car or s P 
it with a hatchet. The hatchet is my 
I stopped the car with my hatchet and he nia 

me over to the Police. 

After his arrest the appellant was sent 
to the Mental Hospital, Lahore, au® 

kept under the observation of 

T. H. Thomas, Superintendent of tne 

Hospital. The opinion of this 
man is that the appellant is on 
border.line of sanity and insanity, o 
that he knew that what he dw 
wrong and that his action was lia 
punishment. The Doctor has givo 
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roasoDS for his opinion in his evidence 
given in Court. 

On this appeal it is contended on 
liehalf of the appellant that no offence 
:under the Indian Arms Act has been 
committed by the appellant. This con- 
tention is supported by the learned 
Government Advocate. The learned Ma- 
gistrate has held that hatchets and 
knives such as were found in possession 
of th^ appellant are found nearly in 
every household and that as they wore 
carried by the accused not for a domestic 
purpose but for the purposes of offence 
or defence, therefore, they fell within 
the category of ‘ arms. ’ The expression 

arms ” is defined in S. 4 of the Indian 
Arms Act as follows : 

Atoxs ' iacludea fire-arms. bayonets, 
svfotds, daggers, spears, spxar-heads, and bows 
and arrows, also cannon and parts of arms, and 
niaohinery for manufacturing arms, 

This definition is neither exhaustive 
uor of much use for the purposes of this 
case. I take it that the view of the 
Magistrate is that the axe and the knife 
found in possession of the appellant did 
not par se fall within the definition of 
of arms’ but tha*; they become ' arms ’ 
by virtue of the use which the appellant 
made of them. This in my opinion, is 
not a correct criterion for deciding the 
question involved. It is always the pur- 
pose (or which an implement is primarily 
used which determines the question 
whether it does or does not fall within 
the definition of arms ’ and applying 
this test I have no hesitation in holding 
that the axe and the knife which have 
been found to be implements of ordinary 
domestic use cannot fall within the 
definition of arms by the mere fact that 
they have been used as weapons of 
offence or defence. If the reasoning of 
the learned Magistrate be * accepted as 
correct an ordinary lathi may, by “virtue 
of the use to which it is put, come with- 
in- the definition of an arm. I hold, 
therefore, that the appellant could not 
be convicted for an offence under S. 19 
(t) of the Indian Arms Act which makes 
punishable the possession or control of 
arms in contravention of the provisions 
of the Act. 

With regard to the conviction under 
o. 353, Indian Penal Code, it is conten- 
ded that Mr. Ogilvie, when he was as- 
^ftulted was not discharging his duties as 
^ public servant, but S. 363 covers the 


case of an assault committed on a public 
servant in consequence of anything done 
or attempted to bo done by such person in 
the lawful discharge of his duties as such 
public servant. Jn the case before me 
Mr. Ogilvie was approached with a cer- 
tain prayer by the appellant in his capa- 
city as a public servant and as such he 
expressed his inability to accedo to the 
prayer. It is admitted by the appellant 
that it was owing to Mr. Ogilvie not hav- 
ing heard his petition for five months and 
in order to make him do so that he stop- 
ped the car with his hatchet in the 
manner already described under the in- 
structions of his Pir. It is quite clear 
that the act of the appellant was in con- 
sequence of Mr. Ogilvio's action in not 
granting his prayer. In my opinion, the, 
expression “ in consequence of ” as used' 
in S. 353, Indian Penal Code, includesi 
the motive which actuated the assault. | 
I hold, therefore, that the appellant has 
bean rightly convicted under S. 353. 

I, however, agree with the learned 
Government Advocate that the appel- 
lant s conduct does not deserve a severe 
punishmetib having regard to the evi- 
dence of Captain Thomas and the state- 
ment of the accused from which it would 
appear that originally it was not his in- 
tention to cause any injury to 
Mr. Ogilvis. Technically he was guilty 
of an assault but his object was merely 
to draw the attention of Mr. Ogilvie to 
his petition by his extrordinary conduct 
and thus to induce him to grant bis 
application. At the same time assaults 
on public servants cannot be lightly 
treated and having regard to all the cir- 
cumstances of the case I consider that a 
sentence of one year’s rigorous imprison- 
ment will meet the ends of justice. 
Counsel for the appellant then con- 
tended that an order under S. 106, Cri- 
minal P- C, could not be passed in the 
case and chat in any case it was unneces- 
sarily severe. With both these con- 
tentions 1 am unable to agree. 

I accept this appeal, set aside the con- 
viction and sentence under the Indian 
Arms Act and maintaining the convic- 
tion under S. 353, Indian Penal Code, 

I reduce the sentence to one year’s 
rigorous imprisonment. The order under 
6. 106, Criminal P. 0., is maintained. 

R.D. Sentence reduced^ 
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J AI LALi J • 

Jaioala Singh — Petitioner. 



Emperoi — Opposite Party. 

Criminal Petition No. 157 o£ 192C, De- 
cided on iBbh December 1926, for 

transfer of a case. 

Criminal P.C., S. 5-2Q-Trnnsfer-Grounds 


mere fact ' that a District Magistrate has 
come to the conclusioo that there is a primi 
ease against the accused is no gr:)und for 
transfer of the case from the district unless it 

«« K:. fthown that he is inflaeacing its result 
directly or indirectly. [P 1G4, C 2] 

Moti Saga ) — for Petitioner. 

J)ev Raj Sawliney — for the Grown. 

Order. — This is an application under 
S. 526 of the Criminal P. C., for transfer 
of a criminal case under Ss. 420 and 161 
of the Indian Penal Code pending against 
the petitioner Jawala Singh in the Court 
of Lala Bam Nath Luthera, a Magis- 
trate of the First Class in the Lyallpur 
district. The prayer is to transfer the 
case from Lyallpur to some other district 
on the ground that the District Magis- 
trate of Lyallpur has already taken 
action against the petitioner which shows 
that he is prejudiced against him and 
that he is taking such an extraordinary 
interest in the case that the trying 
Magistrate will not he able to arrive at 
an independent conclusion, and, there- 
fore, that the petitioner will not get a 
fair and impartial trial in the Lyallpur 
district. 

It appears that Jawala Singh, who is a 
Sufaidposh and has officiated as a Zaildar, 
was a witness for the Court in a murder 
case, but the accused were acquitted by 
the Sessions Judge. It was considered 
by those in charge of the prosecution 
that the petitioner s evidence was partial 
to the accused and that this was due to 
his having been bribed. The District 


Magistrate had an enquiry made through 
the Tahsildar who reported in favour of 
the petitioner, A further enquiry was 
made through an Inspector of Police 
who considered that a case under Ss. 420 
and 161 of the Indian Penal Code had 
been established against Jawala Sin^h. 
As a result of this report the petitioner’s 
license under the Arms Act was con- 
fiscated and his name was removed by 
the District Magistrate from the list of 
assessors of the district. It further ap- 


pears that the Deputy Commissioner ha?- 
not only declined to recommend the peti- 
tioner for appointment as a Zaildar 
owing to a vacancy having occurred but 
has recommended his suspension as an 
Inamkhor and Lambardar. 

After the criminal prosecution against 
the petitioner had been started the 
Deputy Commissioner sent a note to Lala 
Ram Nath, Magistrate, asking him tO’ 
report to him when the acc ised was^ 
charge! or discharged. This was on the 
3rd July 1926 The enquiry was made 
in writing and the letter was placed on 
the record by the Magistrate. This note, 
according to the affidavit of Lala Des 
Raj, Pleader, was on the record on the 
2nd September. It was found that the 
note had been removed. The Magistrate 
in bis explanation admits that he re* 
ceived a note from the District Magis- 
trate, but states that he I’titurned it to- 
him. The District Magistrate states that 
he has not been able to trace the note 
and that 


presanaably it is included in the papers of 
suspension of J.iwala Singh from bis ioam- 
khori which papers have beau sent to the Court 
of the Commissioner, Multan. 

It will thus bo observed that all that 

the petitioner has been able to establish 
is that the District Magistrate is satisfied 
that there is a prima facie case against 
him which must be enquired into by the 
criminal Court. The note that he sent 
to the trying Magistrate merely asked 
him to inform him when the accused i^ 
charged or discharged. This did not giv& 
any indication to the Mag strate that the 
District Magistrate desired the accused 
to be charged. All that the Magistrate 
noted on tho request by the District 
Magistrate was that he would be in* 
formed. This also does not show that 
the trying Magistrate was in any way 
prejudiced against the petitioner. The) 
mere fact that the District Magistrates 
had come to the conclusion that there 
was a prima facie case against the ao* 
cused is no ground for transfer of t^ 
case from the district unless it can 
shown that he is influencing its result 
directly or indirectly, and this ha^ no ^ 
been established. In my opinion, 
fore, there is no ground for transfer 
the case from the District of Lyal P 
and I dismiss this petition. 

R.D. Petition dismissed^ 
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Broadway, J. 

iKaiishi Ham — Accused — Petitioner. 

V. 

Hmperor — Opposite Party, 

Criminal Revision Petition No. 1623 
of 1926, Decided on 1st February 1927, 
from the order of the S. J., Hoshiarpur, 
D/- 6bh October 1926. 

Penal Code, S. 338 — Contributory negligence 
'mu^t be considered in determining sentence. 

While contributory negligence would not be a 
defe ICO entitling the petitio ler to an acquittal 
it might bo a factor for consideration in deter* 
raining the seuteuco. [F 1G5 G 2] 

In the case of a person driving a motor car tho 
oar should always be kept in a state of control 
euffioient to enable the driver to avoid running 
into any passenger who may fail to step ofi tho 
road, however annoying the dilatoriness of the 
^oot passenger may be to the driver. [P 1G5 C 2] 

Ahdul Aziz — for Petitioner. 

D. Ram Lai — for the Crown. 

Brodway, J. — Kanshi Ram, motor- 
driver, is the petitioner in this and the 
connected petition for revision which 
arises out of two separate trials in 
which the learned Magistrate and the 
learned Sessions Judge have thought fit 
to write one judgment, a procedure 
which in the present case has, to a large 
extent, prejudiced Kanshi Ram. 

The trials related to two different 
offences alleged to have been committed 
by Kanshi Ram on two different dates 
under S. 338 of the Indian Penal Code. 
In one he was charged with having 
driven a motor-car rashly and negligently 
on the 15th of May 1926, his rash and 
negligent driving resulting in grievous 
hurt being caused to one Gajjan. 

' In the other case be was charged with 
having driven his car rashly and negli- 
gently on the llth of June 1926, his rash 
and negligent driving resulting in griev- 
ous hurt being caused to a little girl 
named Mt. Ananti, aged 12 years. The 
sentence imposed in each case was one 
year's rigorous imprisonment and a fine 
of Rs. 160, the imprisonment to run con- 
currently. 

The learned counsel for the petitioner 
has accepted the findings arrived at by 
the Courts below and has confined him- 
self to the question of sentence and in 
this connexion has referred me to the 


case of Kamdar AH Sevang v. Emperor 

(1) where it was remarked that 
in considoring ilio question of degree, tho 
question of coiitribnii'ry lu-gligeuco has also to 
bo taken into aoconiit not as a dofenco to the 
indictment but for the purposes of detorraining 
causation and fixing a measure of tho liability of 
tho accused. 

In oases of this nature it seems to me 
that while contributory negligence would 
not he a defence entitling the petitioner 
to an acquittal it might be a factor for^ 
consideration in determining tho 8en*| 
tence. 

Taking the case of Gajjan first it seems 
to me clear that the sentence upon him 
would not have been passed but for the 
fact that the Magistrate and the Sessions 
Judge thought fit to deal with the two 
cases together. It is in evidence that as 
the petitioner’s car approached Gajjan 
and his companions, tho jietitioner 
sounded bis horn which gave warning to 
Gajjan 's companions and caused them to 
get out of tho way. It has not been 
shown that the petitioner was aware of 
Gajjan’s deafness, and as remarked in VI 
M. H. C. Appendix XXXI “ a driver 
must necessarily assume an ordinary 
state of faculties.” At the same time it 
seems to me that in the case of a person 
driving a motor-car the oar should always 
be kept in a state of control sufficient to 
enable the driver to avoid running into 
any passenger who may fail to step off 
the road, however annoying the dilatori- 
ness of the foot passenger may be to the 
driver. In this case I think a punish- 
ment of fine would have met the situation 
and I therefore set aside the sentence of 
imprisonment in the case relating to 
Gajjan hut retain the fine. 

The second case is, to my mind, of a 
more serious nature. It appears that 
there were two or three girls playing in 
the middle of the road when the peti- 
tioner approached in the car. According 
to frfee petitioner, he was not responsible 
for the injury to Mt. Ananti and his plea 
throughout has besn that he never 
knocked her down. It has been found 
that he was responsible for the injury to 
the girl and I think that his conduct 
deserves more serious punishment. It 
seems to me that the petitioner must 
have been driving very recklessly to have 
caused the accident to Mt. Ananti with- 
o ut being able to pul l up till he had gone 

'”(1) [1911] 15 C.W.N. 835=11 I.C. 130=U Gi 
L.J. 656, 
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a distance of 700 karams. I would 
therefore dismiss the petition in this case. 

The result is that the petitioner s sen- 
tence in the case relating to the injuries 
caused to Mt. Ananti is maintained in its 
entirety while the sentence of imprison- 
ment passed in the case relating to the 
injuries caused to Gajjan is set aside, the 
fine only being maintained. 

Q 3 . Petition partly allowed. 
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Coldstream, J. 


Badri Das — Plaintiff — Appellant. 



Sjundar Das and others — Defendants — 
Bespondents. 

Second Appeal No. 46o of 1926, Deci- 
ded on 27tli October 1926, from a decree 
of the Dist. J., Julkindar. D,'- 10th De- 
cember 192o. 


Transfer of Vroperty Act, S. G^Property be- 
quealhed to H and after her death her son to net 
it bon gets property as vested remainder and 
can transmit It — Will—^Consiruction, 

Where a will provided as follows : C my 
grandsori has no right to the property concerned 
m the will. Ho ia.in possession of valuuble pro- 
perty m Julluadar, but to his mother Mt. H 
are given a house and a shop that she having 

remained in possession of them during her life, 

after her they are to go to 0.” 


Held : that C acquired by virtue of the will 
a vested estate in the property along with his 
mother, whoso estate was iu possession while his 
waa in remainder. Such an estate is trans- 
missible and presumably transferable • 45 Cal 

590 (P. C.) : A. I. n. 1923 P. C. ISO and A. I. R. 
1925 iah. 341, Dist, 33 AH. 5.53 and 38 Cal. 468 
(P. C.). Rel on.- [p 166 C 1 & 2, P 168 0 1] 


Faqir Chand — for Appellant. 
Badri Das — for Respondents. 


Judgment.— In August 1891, one 
Mohr Chand who had two wives made a 
Will dividing bis property between his 
heirs by both wives. By one wife Mt. 
Kahan Devi he had two ons, one of 
whom Harkisban Das was married to Mt. 
Hukam Devi. Harkishan Das bad a son 
Chhaju Mai, who bad been adopted into 
his mother’s family. As regards the pro- 
perty bequeathed to Chbajju Mai, Mehr 
Ch^nd’s Will ran as follows : 

For Cbhaju Mai my grandson I have secured 

his matfrnal grandfather’s property by suit be- 
cause he was his adopted son. Therefore, he 
jbas no right to the property oonceroed in the 
[Will. He is in possession of valuable property in 


Jullundur, but to his mother Mt. Hukam Devf 
are given a house and a shop that she havingf 
remained in possession of them during her life 
after her they are to go to Chhaju Mai. 

The shop here mentioned 'is the pro- 
perty is dispute in this case. 

On the 10th August 1895, Chhajju Mai 
made a Will bequeathing all his pro* 
prietary rights to his wife Maya Devi 
and his mother Hukam Devi inclu- 
ding his rights in the property in dispute. 

After Chhaju Mai’s death Mt. Maya 
Devi having died Mt. Hukam Devi on 
the 16th November, 1921, sold the pro- 
perty to strangers. 

On the 1st December 1923, Badri Das,, 
the grandson of Mehr Chand by Mt^ 
Oanga Devi, instituted the suit from 
which this appeal arises against Mt. Hu- 
kam Devi and her alienees for a declara- 
tion that the alienation by Mt. Hukam 
Devi would not affect his reversionary 
rights after Mt. Hukam Devi's death. 

The suit was contested on many 
grounds by the alienees who refused to* 
acknowledge Mehr Chand’s and Chhajju 
Mai’s Wilis and pleaded that the aliena- 
tion in dispute was effected for considera- 
tion and necessity. It was also pleadec^ 
that the plaintiff had no locus standi in 
the presence of Chhajju Mai’s daughtei" 
and daughter’s son and was estopped by 
his previous conduct. The trying Court 
found that consideration for the sale had 
passed but that necessity for it was not 
proved, that plaintiff had locus standi to 
sue and was not estopped, that Chhajju 
Mai had no power to alienate the pro- 
perty to his mother, and that the latter 

had merely a life-interest in the pro- 
perty and acquired no valid title by. 
Chhajju Mai’s empowering her toalienafco 
in the presence of the reversioners. Ho 
decreed the suit. The alienees appoalcd 
and the District Judge of Jullund*ir find- 
ing that Chhajju Mai had acquired an- 
absolute title on the death of Mehr 
Chand under the latter’s Will and thafc 
his conveyance was legally valid, 
accepted the appeal and dismissed tho 
suit. 

Against this judgment Badri Das bas 
filed the present second appeal. 
questions to be decided are what wastb^ 
nature of the interest acquired by 
Chhajju Mai by virtue of the Will made 
by Mehr Chand and was this interest on® 
which Chhajju Mai was competent 
law to transfer. The making of th® Wii» j 
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Badri Das v. Sundau 

by Mohr Chaod and Ghhajja Mai and tho 
oontoots of the Wills are no longet 
in dispate. It is admitted that the par 
ties follow tho Hindu Law. 

The material words in Mehr Chand’s 
Will are as follows in tho vernacular : 

Ghh'jjjic Mol navira liojahlad nankia wakia 
Jullundar miin ne mukadamvici karkeledi 
htU hai, Woh unkii niiUabana pisat' ho chuka 
tlui, liihasa usko is Jaidad mari men koi hale 
nahtn. Woh Jullundur ki jaidad maliyat leaser 
par kabiz hai, Ickin uski walida kaoekmakan 
wahdokan diajata hai kehwohba haiyat ikhnd 
aodlfl raAA:ar hadash Chhajju Mai leo mile. 

Mr. Faqir Ohand contends that the 
intention evident from these words is 
that Ohhajju Mai was nob to have any 
right in the property, which was to 
be given wholly to his mother with tho 
ordinary reversion under Hindu Law to 
him after her demise. This reversionary 
right he argues, is no more than a hope 
of succession and gives him no title what- 
ever in the property until it vests in 
him after his mother's death. Such a 
spes successionis is nob a concrete right 
capable of transfer but is one opposed to 
the principle recognized in 3. 6 of the 
Transfer of Property Act. He cites the 
Privy Council rulings Amrit Narayan 
Sinyh v. Gaya Singh (1) and Ananda 
Mohan Roy V. Goiir Mohan Mullick{2) 
and the Division Bench judgment of this 
Court Gurbhaj v. Lachman (3). 

In reply Mr. Badri Das urges that the 
Will clearly bequeaths the property to 
Ohhajju Mai and his mother, the latter’s 
interest operating merely to postpone 
possession and enjoyment by Chhajju 
Mai. Such an interest he contends is 
transmissible. He refers first to Mehr 
Chand's Will itself in support of his con- 
tention as to its intention. The passage 
describing the bequests from which quo- 
tation has been made above ends with 
the words “ Ilia jo hissas tajviz kardiye 
gaihain woh aj se mal wah toirsa^in 
wavsan ha tassawwar hoga*' (but the 
shares arranged shall be considered from 
today as the property and inheritance 
of those heirs). Then follows a detailed 
description of the property assigned to 
each legatee, the name of the legatee be- 
ing written before tho list of the property 
bequeathe d to him. The property in 

• (1) [1018] 45 Cal. 690=44 I. 0. 408=45 I. A. 

86 (P. 0.) 

(9) A. I. B. 1923 P. G. 189=50 Gal. 929=50 
A* 239 

(8) A. l‘. R. 1926 liah. 841=0 Lah. 87. 
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dispute is described under tho heading 
" Ohhajju Mal and his mother." 

As regards tho contention that Chhajju 
Mai’s right was a more expectancy not 
to be assigned or transmitted ho urges 
that this is not the case of a roversionarv 
interest arising under tho Hindu Law 
out of relationship and the rulings cited 
for the appellant are irrelevant. Tho 
right acquired by Chhajju Mal he argues 
was that of a testamentary residuary, 
vesting in him as a concrete right imme- 
diately on the death of the testator and 
capable of alienation as an existing title 
and nob a mere expectancy forbidden 
by the legal principle recognized in S. 6 
of the Transfer of Property Act. He 
relies on the authority of Manmatha 
Nath Biswas Bohilli Moni Dasi (4) 
Bilaso V. Munni hai (5) and Bhagahuii 
Barmanya v. Kali Charan Singh (6) and 
cites Jarman on Wills, Vol. II, p. 1352 . 

The contention of Mr. Badri Das ap- 
pears to me to have force. What Mehr 
Chand said in his Will was not that 
Chhajju Mal would have no right to any 
of his property and, therefore, he gave 
some of it to the latter’s mother only, 
bub that, although Chhajju Mal was nob 
in equity entitled to succeed to his pro- 
perty nevertheless he gave some to him, 
but in such a way as to postpone Chhajju 
Mai’s enjoyment of it during his mother’s 
lifetime. The rulings cited for the ap- 
pellant do not relate bo cases of testa- 
mentary succession wlien a right of in- 
heritance has been created by Will. In 
Aiiirit Narayan Singh v. Gaya Singh (l) 
the Lords of the Privy Council were 
dealing with the case of reversionary 
rights under the Hindu Law in an estate 
held by a widow in succession to hei 
husband and in Atianda Mohan Roy V; 
Gour Mohan Mnllick (*2) laid down that 
a contract by a Hindu to sell immovable 
property to which it was possible that 
he miglit possibly as a reversiouer suc- 
ceed was void as being opposed to the 
principle embodied in S. 0 of the Trans- 
fer of Property Act. In Gurbhaj v. 
Lachhman (3) this Court relied upon the 
principle established by the Privy Coun- 
cil that tho right of a reversioner under 
Hindu Law to su c ceed to an estaf^e in 

(4) [1905J 27 All. 406=2 A. L. J. 84=(i905) 

A. W N C 

(5) [1911] 33 All. 550=11 I. C. 516= 8 A.L.J. 

577 « 

(G) [1911] 38 Cal. 468=10 I. C. 641=38 I. A. 

541 (P, 0.) 
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pO 3 S 033 iOQ of a widow representing her 
husband was inalienable. Bnt, here we 
have no widow’s estate, H'lkatn Devi 
during whose life Obhajju Mai s enjoy* 
menb of the estate was postponed was 
nob in possession qna a Hindu widow 
succeeding to her husband s estate as the 
surviving half of her husband. She W'as 
a legatee along with Chhajju Mai whose 
interest was nob restricted to any contin- 
gency bub created as a particular estate 
which vested in him at the instant of 
the death of the testator. It was Hukam 
Devi’s tenure that was limited to the 
period of life, Chhajju Mai’s title was 
absolute. The principle that a testa- 
mentary reversioner whose ingbtsare nob 
restricted bo a contingency has an exist- 
ing right vesting in him on the death of 
the testator which has been applied in 
Indian Oases for example by the Privy 
Council rilling in Bkag'i^uti Dlrman!/^ 
v. Kali Charaa Stngk (6) is statutorily 
enforced in respect of Hindu Wills in 
Madras and Bombay by S. 119 of the 
Indian Succession Act, 1920. 

lb is nob apparent from the Will that 
the rntontion was that Chhajju Mai’s 
right ill blio legacy was not to vest in 
him on the testator's d^ath. I must, 
therefore, hold that Chhajju Mai acquired 
iby virtue of Mohr Cband’s Will a vested 
jesbate in the property along with his 
mother, whose estate was in possession 
while his was in remainder. Such an 
estate is transmissible [see Billaso v. 
Murini Oal (5)] and presumably trans- 
ferable. It follows that this appeal fails 
and I dismiss it with costs accordingly. 

G.B. Appeal dismissed. 
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CampbeciL. J. 

Kirpit S/H0lt~Petibioner. 

v. 

Ml. Santi — Respondent. 

Criminal Revision Petition No. 1494 
of 1926, Decided on 8th January 1927. 
against an order of the S. J,. Perozepore, 
D/- 23id July 1926. 

Critntncil P, O,, S, 4S8 (3)— having 
another wife is not a just ground for refusal to 
live with him. 

The ground that the husband has another 
wife and children by her is not just for refusal 
to live with him within S. sub*<31. (3). 

[P ICO C 1] 


Jai Gopal Sethi — for Petitioner. ; 

Man Singh — for Respondent. 

Judgment — This is a petition by 
Kirpal Singh for revision of an order 
passed against him under S. 488 of the 
Criminal P. C. The woman in question 
was Mb. Santi, and she alleged that she 
was the karewa wife of the petitioner by 
virtue of a custom prevalent in the 
Ferozepore district according to which 
when a bridegroom dies between the 
ceremony of marriage and the ceremony 
of muklawa, his brother can re-place him 
in the muklawa, and thus become the 
woman’s husband. Whether this condi- 
tion had been fulfilled in the present case 
was a matter of controversy and both 
sides led oral evidence. 

The Magistrate decided in favour of 
Mb. Santi on the strength of a copy put 
into Court of a statement alleged to bav6 
been made by the petitioner as an accu- 
sed person in 1917, when he was being 
tried for murder. The person who made 
this statement, is recorded as having 
been asked whether be had two wives, 
and to have replied that ho had one wife 
by marriage and another, his brother’s 
widow, by karewa. If the statement 
w’as made by Kirpal Singh, the petition- 
er, there is no evidence given to coaneo|! 
the brother’s widow referred to with the 
petitioner Mb. Santi, and the statement 
was never put to Kirpal Singh by the 
Magistrate in order that he might say, 
firstly, whether he was the person who 
made it, and, secondly, whether he had 
referred to the petitioner or to some 
other woman. In the circumstances, the 
copy of this statement was of no value 
as a piece of evidence, and whether Mt. 
Santi is or was the wife of Kirpal Singh 
is a matter which has been left in a 
state of considerable doubt. 

If there was a marriage, Mt. Santi has 
stated that she was turned out by Kirpal 
Singh 8 or 9 years ago and since then 
has been living in her mother’s house. 
The only action in that interval which 
she says was taken by her was that, on 
some occasion not specified she brought 
a panebayat to Kirpal Singh, who refu- 
sed to accede to their request that b® 
should maintain Mt. Santi. On being 
questioned whether she would now go 
to Kirpal Singh’s house. Mt. Santi stated 
d«^finitely that she would not under any 
circumstances even if Kirpal Singh gave 
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her A separate house. Her reason was 
that Kirpal Singh had another wife and 
children by her. 

In my opinion, the statement of Mt. 
'Santi did not disclose just grounds for 
irefusal to live with Kirpal Singh, 
and under the circumstance should not 
have been made. I accept the petition 
and set aside the order. 

This order will dispose of the conneet- 
od case reported by the District Magis- 
trate in which he recommends that the 
maintenance be increased. This report 
was made on a petition tor revision by 
Mt. Santi, which is dismissed. 

R D. Order set aside. 
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J ai Lae, J . 

Fateh Khan — Defendant — Petitioner. 

V. 

Daim Sknd others — Plaintiffs and Defen- 
dant — Respondents. 

Civil Miso. Petition No. 491 of 1926, 
Decided on 30th November 1926, for stay 
of execution pending the decision of Civil 
Appeal No. 1817 of 1926. 

^ Civil P. C„ 0. 41, R. 5 (3) — Decree for prt* 
empiton — Appeal by vendee — Vendee's possession 
should not be disturbed till final decision of the 
appeal* 

In oases relating to immovable property where 
the decree is under appeal, the disturbance of 
status quo ante does result in substantial loss to 
the party in possession. This, however, is not a 
universal rule and all the surrounding circum- 
stances have to be borne in mind. 

In a suit for pre-emption the defendant vendee 
is in possession of the property under a perfectly 
valid title obtained for consideration from the 
orlgiual owner. Such possession should not be 
disturbed till the plaintiS has finally established 
Itis title and the vendee has exhausted all bis 
remedies for retaining such pos9es..ion. 

CP 170 0 1] 

Badri Das — for Petitioner. 

Nanah Chand— for Respondent. 

Order . — The proceedings arise out of 
a suit for pre-emption which was decreed. 
The vendee-defendant has filed a first 
appeal in this Court which has been ad- 
mitted by his Lordship the Chief Justice 
for heai'ing to a Division Bench. The 
appellant has now applied that pending 
the disposal of the appeal the execution 
of the decree be stayed, as otherwise he 
would suffer great injury. He alleges 
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that his crops are slanding on the land 
and he would sutTor irreparable loss if 
possession is given to the decroe-holder. 
In support of his application the learned 
counsel cites. Goh<il Chaud v. Samual 
Das (1). CoiiDSoi for tlio rcsi)ondonts, on 
the other hand, stronuously opposes 
the application and relics upon Dhcra 
Mai V. Haidar Shah and Ratijcndra 
Si7igh V. Umrao Singh (o). In the case 
cited by the counsel for the peLiMonor it 
was held that there is a recognized prac- 
tice of this Court on an appeal having 
been preferred to stay execution of de- 
crees relating to immovable property. 
In the cases cited on behalf of the res- 
pondents it was held that there was no 
such uniform practice but that each case 
has to be decided on its own merits and 
that no execution of the decree can be 
stayed unless the conditions laid down in 
O. 41, R. 5(3) of the Civil Procedure 
Code have been satisfied. That rule pro- 
vides that an appeal shall not operate as 
a stay of proceedings in execution except 
so far as the appellate Court may order, 
nor !-ball execution of a decree be stayed 
by reason only of an appeal having been 
preferred from the decree, but the appel- 
late Court may for sufficient cause, order 
stay of execution of such decree and fur- 
ther that no order for stay of execution 
shall be made unless the Court is satis- 
fied, inter alia, that substantial loss may 
result to the party applying for stay of 
execution unless the order is made. R. 6 
(2) of the same order, however, provides 
that where an order has been made for 
the sale of immovable property in exe- 
cution of a decree, and an appeal is pend- 
ing from such decree, the sale, shall, on 
the application of the judgment-debtor to 
the Court which made the order, be 
stayed on such terms as to giving security 
or otherwise as the Court thinks fit until 
the appeal is disposed of. It is, therefore, 
to be observed that so far as the sales of 
immovable property are concerned, they 
must be stayed irrespective of proof of 
substantial loss mentioned in the previ- 
ous rule. 

There is, however, no express provision 
of the law relating to stay of execution 
when the deci’ee relates to possession of 
immovable property. The matter -in 

U) Il9i0j 1 Lah. 348^” 2T70 32— 79 P.LTr 
1920=55 1.0.933=12 P.W.R. 1920. 

(2) A.I.R. 1921 Lah. 24=2 Lah. Gl. 

(3/ [1921J Cl I.C. 827. 
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such cases has, it appears, to be decided 
with reference to the provisions of R. 5 
(3). At the same time ordinarily in cases 
[relating to immoveable property here 
ibhe decree is under appeal the disturbance 
■of status quo ante does result in substan- 
tial loss to the party ' in possession. This, 
however, is not a universal rule and all 
jthe surrounding circumstances have to 
be borne in mind. 

In a suit for pre-emption the defendant 
vendee is in possession of the property 
under a perfectly valid title obtained for 
jconsideration from the original owner. 
Such possession should not in my opin- 
ion be disturbed till the plaintiff has 
finally established his title and the vendee 
has exhausted all his remedies for retain- 
ing such possession. In the case before 
me the vendee alleges that his crops are 
staDding.on the land in suit and agrees 
that the respondents be allowed to take 
back the money deposited by him in 
Court pending the decision of the appeal 
so that there may be no loss of interest 
and undertakes not to raise any objection 
on the score of their not having complied 
with the terms of the decree on that ac- 
count. This offer by the petitioner will 
obviate any difficulty that may otherwise 
arise on the ground that the plaintiffs 
pre-emptors have not complied with the 
decree of the Court by depositing the 
amount in Court or by withdrawing the 
same. 

Having regard to all the circumstances 
I think that this is a fit case in which an 
order for stay of execution should be 
made and I order accordingly subject to 
the condition that the petitioner will 
within a month from today give security 
to. the satisfaction of the executing Court 
that ho will obey and satisfy any decree 
that may be passed by this Court on ap- 
peal. The decree-holders may, if they 
choose, take back the money deposited by 
them in Court. There will be no order 
as to the costs of this petition. 

Execution stayed. 
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Shadi Lad, 0. J. 

nira ?dal — Plaintiff — Petitioner. 

y. 

Abdul Aziz and another — Defendants 
— Respondents. 

Civil Revision Petition No. 672 of 
1926, Decided on 7th December 1926, 
from the order of the 3rd Class Sub-J.> 
Hoshiarpore, D/- lOth July 1926. 

Civil P,C., 0.9, R, 2— Failure of plaintiff 
to furnish correct addresses of defendants or 
io accompany prdcess- server does not justifu 
dismissal under R. 2. 

Dismissal of a suit for failure of the plaintiff 
to furoisb the correct addresses of the defendants 
or to accompany the process-server to have th& 
summonses served upon the defendants, is not 
justified under R. 2 cf O. 9. [P 170, 0 2] 

Devi Dayal — for Petitioner. 

Judgment. — On the 29th June 1926 
the Subordinate Judge dismissed the 
plaintiff’s suit under 0. 9, R. 2, on the 
ground that he had neither furnished 
the correct addresses of the defendants, 
nor gone with the process-server to havej 
the summonses served on them. On the 
9th of July the plaintiff made an appli* 
cation for setting aside the disinissal, 
and stated that bis failure to accompany 
the process-server was due to a mis: 
understanding. The Court, thereupon, 
passed an order on the 10th July reject- 
ing the application summarily without 
giving the plaintiff as opportunity to 
substantiate his allegation. 

Now, 0, 9, R. 2, provides that where 
on the day fixed for the appearanca of 
the defendant it is found that the sum- 
mons has not been served upon him in 
consequence of the failure of the plain: 
tiff to pay the Court-fee or postal charges 
(if any) chargeable for such service, the 
Court may make an order that the suit, 
be dismissed. This rule is inappHcablef 
to the present case, for it is not alleged 
that the plaintiff was ever required to 
pay the Court-fee or postal charges to 
defray the cost of serving summonses on 
the defendants. 

Accordingly, I accept the application 
for revision and setting aside the order 
of the lower Court, direct it to proceed 
with the suit in accordance with 
This order shall not affect Abdul Aziz, 
the suit having been dismissed as against 
him* 

R.D. Order set aside. 
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Coldstream, -T. 

Faqir Mohavimnd and another — De- 
fendants — Appellants. 

V. 

Barman and others — Plaintiffs and De- 
fendants — Respondents. 

Second Appeal No. 2G36 of 1925, De- 
cided on 23rd December 1926, from an 
order of the Dist. T., Mianwali D/- 8th 
May 1925. 

(а) Evidence Act, S, 115 — Adtulssioas in a 
deed estop a party in the absence of a strong 
proof to the contrary. 

Tho admission by a inorfcgagor in a mortgage 
^eed that thi proparty comprissd in the deed 
belongs to him, in tho absence of a strong proof 
on his side that such property was not really 
hU who 1 ho mortgaged it, concludes the matter 
against him. [P 171, C 2] 

(б) Limitation Act, Art. Hi-^Suit for posscs' 
sion of property alleged to belong to a defendant 
adversely heldby a co'defendant — 
governed by Art. 144 — Persons alleging loss of 
title mast prove adverse possosslon^Burden of 
proofs 

Where a suit for possession of the mortgaged 
property by the mortgagee resolves itsoif, so far 
as Umi^tion was ooncerned, into an assertion 
01 ^ the one side, that tho mortgagor was tho 
owqor of tho property and, on the other, the 
pleas on the part of co-defendants to the suit, 
alleging title to tho mortgaged property by ad* 
verse possession, that tho property never be- 
longed to the mortgagor bat that if title was 
found to.bs originally with tho mortgagor it had 
been -lost by adverse possession of . tho co-defon- 
dants. 

Held : that Art. 141 was applicablo to tho 
case and that the onus of proving a presoriptivo 
title against the mirtgigorwas rightly placed 
on tho oo-defeadauts, alleging such title. 

[P 172, C 1] 

Har Gopal for Sthih Bam haul — for 
Appellants. 

M>,S. Bhagat — for Respondents. 

Judgment. — On 13th March 1912 
one Ibrahim mortgaged a shop to Ram- 
zan for Rs. 200 out of which a sum of 
Rs. 16.U was to be paid to a prior mort- 
gagee, Beli Ram, from whom Bamzan 
was to take possession after Beli Ram’s 
tenure under his mortgage expired, which 
was. to happen in two years. On the 
6bh. July 1919, Ibrahim borrowed Rs, 20 
on the security of the same shop from 
Beli Bam. Ramzan sued against Beli 
Bam for redemption of the mortgage in 
the latter’s favour, but failed because 
the Qourts found him unable to prove 
the mortgage by Ibrahim to Beli Ram. 
Bamzan then instituted the suit out of 
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which this appeal arises for possession 
by virtue of the mortgages dated tho 
I3th March 1919, and 6th July 1919. 
Beli Bam having died bis son Pashori 
Lai was joined as his representative. 
Paqir Mohammad and Mohar Mohara- 
mad were also joined as they claimed tc 
be owners of the mortgaged house in 
succession to Nur Ahmed, half brother 
of Ibrahim. 

Ibrahim admitted the transactions of 
March and July 1919, but pleaded that 
the mortgages were without considera- 
tion and that he was nob owner of the 
mortgaged property and was nob entitled 
to mortgage them. Beli Ram’s son 
Pashori Lai and Ram Labhya (the son 
of another previous mortgagee) pleaded 
that the property had been mortgaged to 
thorn by Nur Mohammad, while Paqir 
Mohammad and Mehr Mohammad, Nur 
Mohammad’s sons, claimed that they 
were the owners, asserting that Ibrahim 
was not the son of Ghazi from whom as 
Ghazi’s son, Ibrahim claimed to havo 
inherited it. A plea was also i*aised 
under O. 2, R. 2 of the Civil P. 0., and 
it was further pleaded that the suit was 
barred by limitation as Ibrahim had not 
been in possession of the property within, 
tho last twelve years. 

The fii'sb Court dismissed the plea 
under 0. 2, R. 2 of tho Civil P. G. and 
held that the shop, *tho mortgaged pro- 
perty, belonged to Ibrahim, who was 
Gbazi’s son, that it had been validly mort- 
gaged by him to Ramzan and that the 
suit was not barred by limitation. It 
decreed possession on payment of 
Rs. 160 to Ibrahim. Faqir Mohammad 
and Mohr Mohammad appealed to 
the District Judge of Mianwali who 
agreed with the findings of the first 
Court and dismissed the appeal. 

Against this dismissal Paqir Moham^ 
mad and Mehr Mohammad have pre- 
ferred tho present second appeal, which 
has been argue! before me by Mr. Har* 
gopal. Mr. Hargopal’s first contention 
is that tho finding on tho question of 
title is nob based upon any evidence. 

I find, however, that this finding is 
amply supported by the presumptions 
raised by the evidence on the record. 
So far as Ibrahim was concerned his 
admission in tho mortgage-deed, in the 
absence of strong proof on his side that 
the house was not real/y his when ht 
mortgaged it, concluded the matter 
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against him. The finding as to title I 
consider final. The whole oircnmstanoes 
justify the learned District Judges con- 
clusion that the defence is effort by 
Ibrahim in collusion with the sons of 
Nur Mohamniad who was his half 
brother fco cheat Ramzan. The only 
other argument advanced by Mr. Hargo- 
pal is that the onus of proving that the 
f 5 uit was barred by limitation ought not 
to have been put on the defendant and 
that the plaintiff ought to have been 
<;alled upon to prove that Ibrahim had 
been in possession of the property within 
twelve years of the suit. On turning to 
the first Court's record I find that the 
issue on the point of limitation was in 
the following curious form : 

Is the suit of the plaintiff time'barred by rea> 
^on of.the fact that Ibrahim has never been in 
possession of the shop within twelve years and 
was thd title of Ibraliim lost by this fact and 
could, therefore, not mortgage it ? 

Neither counsel has, however, re- 
ferred to the actual form of the issue but 
they have argued the point as if the 
issue had been simply 

Have the defendants proved adverse posses- 
sion of any party for twelve years against 
Ibrahim so as to oxtioguish Ibrahim’s title? 

It appears also in spite of certain re- 
marks by the learned District Judge 
about possession and dispossession, that 
the parties understood the issue to be 
as here stated and that the defendants’ 
endeavour throughout the proceedings 
was to prove adverse possession on the 
part of Nur Mohammad. 

In my opinion the onus of proving a 
prescriptive title against Ibrahim was 
rightly placed on the defendants. The 
plaint did not allege that Ibrahim had 
jbeen dispossessed. The suit resolved it- 
self, so far as limitation was concerned, 
into an assertion on the side that Ibrahim 
was owner and, on the other, the pleas 
that the shop was never Ibrahim’s but 
that if title was found to be originally 
with Ibrahim it had been lost by adverse 
possession of another party. The article 
of the Limitation Act applicable was 
Art. 144. It was for the persons alleging 
loss of title to prove the adverse pos- 
session and I agree with the lower 
Court's finding of fact that such ad- 
verse possession has not been proved. 
Mr. Hargopal has admitted in argument 
that if Ibrahim’s title was proved and 
the onus was rightly placed, his appeal 
must fail. I find that Ramzan proved 
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that the property belonged to Ibrahim 
when he mortgaged it and that there is 
no proof of possession by any person 
such as wonld, und^r the law, extinguish 
this title I accordingly dismiss this ap- 
peal with costs. 

J.v. Appeal dismissed. 
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SHxiDI Lal, C. J., and 

Broadway, J. 

Nidhan Singh — Plaintiff — Appellant. 

v, 

E. D, Sasoon and Co . — Defendants-^ 
Respondents. 

Letters Patent Appeal No. 251 of 
1925, Decided on 27th January 1927, 
from the decree of Zafar AH, J., D/- 24th 
July 1925, in Civil Appeal No. 932 of 
1925. 

Llviitatloii Act, Art. 91 — Suit to set a^de 
a decree incorporating an award — Art, 91 
applies, 

Au award is an instrument within the mean- 
ing of Art. 91 and the plaintiff cannot impeach 
the decree incorporating the award unless he 
oan show that a suit to set aside the award 
was brought within the period prescribed by 
Art. 91. [P 172, 0 2] 

Deo Eaj Sawhneij — for Appellant. 

J. M. Mackay — for Respondent. 

Shadi Lal, C. J. — This was a suit to 
sot aside an award and the decree babied 
thereon on the ground of fra id. The 
award was made on the 26th March 
1918, and the decree which followed 
upon it was passed on the 5th June 
1918. The suit was, however, not in- 
stituted until the 1st of June 1921. 

The learned Judge from whose judg- 
ment this appeal under Cl. 10 of the 
Letters Patent has been preferred, holds 
that the suit was barred by time, and 
after hearing arguments on behalf oi 
the appellant I concur in the oonolusion 
reached by him. 

It is to be observed that an award is 
an instrument within the meaning of 
Art. 91 of Schedule 1 to the Indian 
Limitation Act, and the plaintiff cannot 
impeach the decree incorporating tbs 
award unless he can show that a 
to set aside the award was brought with- 
in the period prescribed by Art. 91. It 
is undeniable that the suit to set aside 
the award is barred by time, -but 
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Mr. Sawhney for bbe appellant; contends 
thab the ca^e is governed hy Art. 95, 
which provides a period of three years 
for an action bo set aude a decree ob" 
tained by fra id, and the barmiaus a quo 
is the date on which the fra id becomes 
known to the plaintiff. It is, however, 
clear that the plaintiff became aware 
of the frand on, or before the 28th May 
1918, There can, therefore, be no doubt 
that the suit is barred by limitation 
even if Art. 95 be held bo be applicable 
to it. 

For the aforesaid reasons I confirm the 
jndgment of the single Judge and dismiss 
the appeal with costs. 

Broadway, J.— I concur. 

G.B. Appeal dismissed. 
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Jai LaXj, J. 

Amar Nath — Accused — Petitioner. 

V. 

Emperor — Respondent. 

Criminal Revision Petition No. 1519 of 
1926, Decided on 13th December 1926, 
from the order of the S. J., Multan, D/- 
Slat August 1926. 

Criminal P. C., S. 47G — Prosecutlo)i under, on 
evidence of witnesses whose evidence is not tested 
—Accused is entitled to have notice. 

Where the prosecution under S. 476 has been 
ordered on evidence by witnesses whom the accu* 
sed had no opportunity to crosB*examine and 
whose evidence has thus not been tested, the 
accused is entitled to a notice before the order 
under B. 476 is passed, so that he will have an 
opportunity of showing cause why a complaint 
should not be made against him : A. I. B. 1923 
Mad. 228, Foil [P. 174, C. 1, 2] 

Mukand Lai Puri — for Petitioner. 

Dev Raj Sawhney for GovU Advocate — 
for the Grown. 

Judgment. — These are two petitions 
before me arising from the same proceed* 
ing : one is under S. 439 of the Criminal 
P. 0. for revision of the order of the 
District Magistrate of Multan under 
S. 476 of tha Criminal P. C. making a 
complaint against the petitioner and 
the other under S. 526 of the Criminal 
P. 0. for transfer of the criminal case 
started against the petitioner in pur- 
suance of the complaint made by the 
District Magistrate from the District of 
Multan to some other district. In view 


of my decision on the first of those poti 
tions it will not be necessary to pass any 
orders on the second. The facts of the 
case appear to bo as follows : 

On the 30th Au; 4 ii>it 1920, Sidhu Ran-j 
and Manghu Ram, father and son, filed a 
complaint in tbo Court of the District 
Magistrate of Multan, under S. 323/50'a'‘ 
of the Indian Penal Code, against Dr.. 
Gian Singh, Medical Oilicer of flealtli, 
Multan. It was alleged that about 8 in 
the morning the accused beat Manghu 
Ram complainant and abused his father 
Sidhu Ram. A prayer was added that 
owing to the official position of the ac- 
cused the case be not sent to any of the 
Honorary Magistrates but to a stipendiary 
Magistrate. A certificate purporting to 
be signed by Dr. Amar Nath Kapur, cv 
private Medical Practitionetr of Multan^ 
was attached with the complaint. This 
certificate mentioned tbo fact of the 
doctor having examined Manghu Ran:i 
and having found bruises on bis person. 
Both the complainants went to the house 
of the District Magistrate and presented 
the complaint there. The latter recor- 
ded the statement of Sidhu Ram, sent the 
complaint for euquii’y under S. 202, 
Criminal P. C., to the President of the 
Municipal Committee and, failing him, to 
the Vice-President. 

The 24th of August 1926, was fixed for 
the report. Immediately afterwards it 
appears that the District Magistrate -ex- 
amined the person of ^langhu Ram and 
failed to notice any bruises. Ho, there- 
fore, called Dr. Mehta and had tho boy 
examined by him. The doctor also failed 
to notice any bruises and made a state- 
ment to that effect which was recorded^ 
Thereupon the learned District Magis- 
trate dismissed the complaint and re- 
corded an order directing that a com- 
plaint under S. 193 of the Indian 
Penal Code be made against Dr. Amar 
Nath Kapur. A complaint was accord- 
ingly filed by the Public Prosecutor in 
the Court of Mr. Meehan, a Magistrate 
of the First Class. 

From the explanation of the District 
Magistrate it appears that when Dr. 
Mehta examined Manghu Ram the peti- 
tioner was also present. There is ne 
mention of this fact on the judicial re- 
cord and it does not appear that the- 
petitioner was asked to explain the ab- 
sence of the injuries on the person of 
Manghu Ram, or the circumstance? 



174 Lahore Bhokdu Mal v. Md. Ahmad 19127 


■ander ^Ybich he gave the certificate. 
sVhilo I unhesitatingly believe that the 
^■'otitioner was called by the District 
Sjagistrate to he present at the time of 
the esamination of the person of Manghu 
Bam by Dr. Mehta, I have no doubt that 
V'Q learned Magistrate did not call upon 
the petitioner to show cause why action 
should not be taken against him under 
S. 470 of the Criminal P. 0- The peti- 
tioner was no party to the complaint and 
Manghu Ham did not prove the certifi- 
cate in his statement. He was not given 
an opportunity to cross-examine any of 
of the witnesses on whose statement it 
was decided to prosecute him. He was 
not even told that action was being 
taken against him under S. 476, so that 
he may^voiunteer any explanation. The 
complaint was filed in the Court of 
Mr. Meehan on the same day who took 
the very extraordinary step of sending 
immediate summons to the accused 
through his orderly, and not through the 
ordinary process serving staff, calling 
upon him immediately to appear in his 
Court to answer a charge under S. 193. 

I confess that in spite of the expla- 
nation of the Magistrate I have not been 
able to discover any good reason for this 
extraordinary baste in prosecuting the 
l>etitioner. In aoy case the following re- 
marks made by Wallace, J„ In re P. 
Vcnkatasuhbicih (1) fully apply to this 
case : 

The final and in my view, most important point 
taken by petitioner is that he was given no notice 
of the . lower Court’s intention to take action 
against him. Now, such notice is not as a mat- 
.ter of law necessary but, in a case like the pres* 
,ent, where the prosecution has been ordered ou 
evidence by witnesses whom petitioner had no 
opportunity to cross-examine and whose evi- 
dence has thus not been tested. I am of opiuion 
that it was a materially irregular exercise of the 
lower Court’s jurisdiction to direct such a seri- 
ous step as a criminal prosecution in this matter 
witho'nt giving petitioner any chance to know 
and meet the case against him. The case is 
similar to that reported in In re KolU Appiad 
(2) in which the order under S. 476 was set 

asidCe 

The present case is much stronger for 
the exercise of the revisional powers of 
this Court. The learned counsel for the 
petitioner contended that if the case had 
been a false one and the certificate filed 
with the complaint also false, it is very 
unlikely that the complainants would 

(1) A. I. R. 1923 Mad. 228. 

(2) [1912] M. W. N. 400=13 I. C. 832=11 

M. L. T. 191. 


have gone to the house of the District 
Magistrate with a prayer that the 
case be sent to a stipendiary Magis- 
trate. He also produced a number of 
certificates before me in which an opin- 
ion was expressed by medical men, that 
bruises such as were alleged to be on the 
person of Manghu Ram could disapjjear 
in four hours’ time. It was at half-past 
twelve when the District Magistrate 
received the complaint and it must have 
been some time after that that he and 
Dr. ^lehta examined the person of Man- 
ghu Ram. I, however, decline to ac- 
cept these certificates at the present 
stage. I refrain from expressing any 
opinion on the other objections raised by 
counsel for the petitioner to the order 
of the District Magistrate. I hold that 
the petitioner was entitled under the 
peculiar circumstances of this case to a 
notice before the order complained 
against was passed. Section 476, Crimi- 
nal P, C., contemplates a preliminary 
enquiry where one is considered neces- 
sary. This was a fit case for such an en- 
quiry and the learned District Magis- 
trate should have made one in the pres- 
ence of the petitioner before deciding to 
make a complaint against him. 

I set aside the order of the District 
Magistrate and direct him to re-hear 
the matter of passing an order under 
S. 476 of the Criminal P. C,, after giving 
the petitioner an opportunity of showing 
cause why a complaint should not be 
made against him. 

In view of this order I dismiss the ap- 
plication for transfer of the ease from 
the District of Multan. 

Order set aside. 
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Broadway and Zafar Ali. JJ. 

Bhondu Mal — Plaintiff — Appellant. 

V. 

Mohammed Ahmad-Mushtaq Ahmad — 
Defendants — Respondents. 

First Appeal No. 2764 of 1925, Decided 
on 11th November 1926, from the decree 
of the Dist. J., Delhi, D/- 27th July 
1925. 

(a) Jurisdiction to try under ordinary 
cedure — Applying special procedure is no ground 
for dismissal— Ci\>ll P. C., 0. 7, P. 10 — Civil P. 
C.. 0. 41, R. 23. 

Where a Judge has jurisdiction to try a case 
under the ordinary procedure, the mere foot that 
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^lies it under a special procedure is no ground 
lor dismissing that suit. The proper procedure 
is a remand. [P. 175, 0. 2] 

(6) P. C., 0. 37, li. 1 ie)— Addition of 
Cl. {e) by Lahore High Court h intra vires — 
BuU tnerely empotcers Courts to follow a special 
procedure provided for expeditious disiwsal of 
<ertai7i suits. 

The addition of Cl, (e) to 0. 37, R. 1 by the 
Lahore High Court in the exercise of the powers 
cenferred by S, 122, Civil P. C., is not ultra vires. 
The making of this rule does not confer on any 
Court any pecuniary or territorial jurisdiction, 
but merely empowers them to follow a certain 
definite procedure for the.cxi^cditious disposal of 
fiuits. [P. 17G, C. 1] 

Skamair Chand-'toi' Appellant. 

Broadway, J. — This and the con- 
nected appeal, l^o. 2765 of 1925. have 
arisen out of the two suits instituted by 
by Bhondu Mal against Mohammad 
Ahmad, Mushtaq Ahamad, both parties 
being of Delhi. The first suit was for a 
sum of Es. 600-13-6 and the second suit 
iov Es, 1,002-13*6. They were both 
based on hundis and both the suits were 
instituted iu the Court of the Senior 
Sub-Judge at Delhi whose powers are 
unlimited as to his pecuniary jurisdic- 
tion. The defendants, while admitting 
the execution of the hundis, pleaded an 
oral agrement to the effect that the 
parties had arranged that on the due 
dates only a certain portion of the 
moneys would be paid up, fresh hundis 
being executed for the balances remain- 
ing. The learned Senior Sub-Judge 
acting under Kotification No. 225*G 
dated the 5th July 1923, by virtue 
of which 01. (e) was added to 0. 37, 
R. 1, proposed to deal with both 
these cases under 0. 37, which pres- 
cribes a summary procedure for the 
disposal of suits of this nature. Objec- 
tion to this was taken by the defendants 
in both cases. A reference was made by 
the learned Senior Sub-Judge to this 
Court purporting to be under S. 113 of 
the Civil E- C. This reference was 
returned by this Court under an order 
passed by Mr. Justice Harrison who held 
that it was incompetent. The learned 
Senior Sub-Judge thereupon proceeded 
to examine the question and holding 
that be was authorized to act under 
O. 37 dealt with both the suits in accor- 
dance with the procedure by that order. 
He decided the case on the merits against 
the defendants in both the suits and 
decreed the plaintiff’s claim in each 
instance. The defendants, thereupon, pre- 


ferred appeals against the decrees in the 
Court of the learned District Judge be- 
fore whom all other grounds of appeal 
were abandoned, the only one pressed 
being the one attacking the jurisdiction 
of the learned Senior Sub-Judge to hear 
the suits under O. 37. It was contended 
that despite the fact that the addition 
referred to above to 0. 37. R. 1 had been 
made by this Court with the sanction 
of the Governor-General in Corncil, the 
action of this Court was^ ultra vires' in* 
asmuch as it offended against the pro- 
visions of Ss. 122 to 128 of the Civil 
r. C. It was urged that inasmuch 
as this Court had not been mentioned 
in R. 1 of 0. 37 as one of the Courts 
entitled to have resort to that order 
it was not possible for this Court to 
pass a rule which amounted to delega-’ 
ting powers that it did not possess to 
Courts subordinate to it. These coa- 
tentions were given effect to by the 
learned District Judge and both the 
suits were dismissed. 

The plaintiff has come up to this 
Court in second appeal against the dis- 
missal of the two suits through Mr, 
Shamair Chand and it has been conten- 
ded, firstly, that the rule in question was 
intra vires; and, secondly that in any 
event, inasmuch as the Senior Subordi- 
nate Judge had jurisdiction to try the 
suits, the learned District Judge should 
have remanded the case to that Court to 
be tried under the ordinary procedure 
for the trial of suits and not to have 
dismissed the plaintiff's claims. There 
can be no doubt that there is consider- 
able force in the second contention. The 
learned Senior Subordinate Judge , at 
Delhi certainly had jurisdiction to try 
these cases under the ordinary procedure. ^ 
The m6r6 fact that he tried them under ^ 
a special prosedure would not result in ■ 
the plaintiff’s claims being dismissed as' 
they have been. In my judgmeni, how- 
ever, the first contention also is oorroc.fc, 
and this Court acted intra vires in 
making the rule in question. Order 37 
of the Civil P. C. prescribes certain 
procedure to be adopted for the trial 
of suits, and in R. 1 a provision has 
been made that the special procedure, 
shall only be followed by certain 
Courts. As originally enacted the 
Court of the Senior Subordinate Judge 
at Delhi was not one of the Courts; 
so empowered. S. 121, Civil P. Ov, lays 
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down that the rule, in the 
body of this Coda 

altered m aocordanco w: ^ 

sions of th^ ja°'referred” to is obviously 
body of the Code referre^^ 

composed ^ Courts from time 

empowers the « 8 publication to 

.‘rrnlel regulating their own pro- 
^dure and the procedure of civil Courts 
mbjeob to their superintendence and may 
in the exercise of that power annul, alter 
or add to all or any of the rules in the 
E'irst Schedule. Section 128 provides 
that any rules made in the exercise of 
this power shall nob be inconsistent with 
the provisions in the body of this Code, 
that is to say the provisions contained 
in Ss* 1 f-o subject thereto, may 

provide for any matters relating to the 
Oivil P. 0. and in particular, any matters 
rolating to “summary procedure” in 
suits on contract: vide sub-Cl. (f) of 
S. 128. In the exercise of the powers 
conferred by S. 122 this Court added 
snb'Cl. (e) to R. 1 of O. 37 which was 
duly published and received the assent 
of the proper authority, and after that 
was gazetted in a proper manner. That 
addition is to the effect that the Courts 
of the District Judge and Subordinate 
Judges of the First Class of the Delhi 
Province shall have these powers. As 
I underntand the situation this empowers 
the Courts named in the new rule to try 
oases Which are within their pecuniary 
and territorial jurisdiction in accordance 
with the procedure prescribed in O. 37, 
Rr. 2 to 7. The making of this rule does 
not confer an any of the Courts any 
pecuniary or territorial jurisdiction but 
merely recognizes the jurisdiction that 
they already possess and empowers them 
to follow a certain deBnite procedure 
provided for the expeditious disposal of 
suits coming within their p irview. In 
these circumstances, in my judgment, the 
view taken by the District Judge is 
wrong. I hold that the learned Senior 
S ibordinate Judge was entitled to adopt 
the procedure he did. and inasmuch as 
the grounds attacking the decision of the 
trial Court on the merits were definitely 
abandoned before the learned District 
Judge I accept both the appeals and 
grant the plaintiff a decree in each case 
in the terms of the decree passed by the 
trial Court. The plaintiff will be enti- 


tled to his costs in this Court in both the 
appeals and in the Court of the District 
Judge. 

Zxfar AH, J. — I agree. 

J.v. Appeals accepted. 
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Shadi Lal, C. J., and Agha Haider, J, 

Firm Kidar Natk-Behari LaZ— Defen- 
dant — Appellant. 

V. 

Firm Shimbhu Nath-Nandu Mall — 
Plaintiffs — Respondents. 

First Appeal No. 1812 of 1922, Decided 
on 13th November 1926, from the decree 
of the Sub-J.. Djlhi, D/- Slst May 1922. 

(а) Contract Act, S. 51— To prove that buyer 
is willing to perform hU part. It is not necessary 
that he should tender the price. 

In order to prove that a buyer was ready and 
williug to perform his part of the agreement, it 
is uot necessary for him to show that he actually 
made a te ider of the price. It is sufficient if be 
was able to perform his part of the contract, 

[P. 177, C. 1] 

(б) Contract Act, S. 73 — Suit for damage for 
breach of contract of sale— Measure is the differ- 
ence in contract price and market price on date 
of breach — Date of performance extended— 
Breach will be deemed to take place on the 
extended date or when contract t^as finally 
broken. 

In a suit for damages for breach of a contract 
to sell the maasure of damages is admittedly the 
difference between the contract price and the 
market price on thd date of the breach. But 
where the time for performing the contract has- 
been postponed at the request either of the 
vendor or the purchaser, and the contract is 
ultimately broken, this has the effect of defer- 
ring the period at which the breach takes place. 
In such cases damages are to be calculated with 
reference to the last date, if any, to which the 
contract was extended, or to the date on which 
the contract was finally broken : Ogle v. Edfl- 
Vane, (1867) L. B. 2 Q. B. 276 and Hickman v, 
Haynes, L. B. 10 C. P. 598 Bel. on. 

[P. 177, 0. 2j 

Sardha Ram and Shamair Chand — 
for Appellants. 

Tek Chand, Gopal Chand and Bern 
Rdj — for Respondents. 

Shadi Lai, C. J. — The parties to this 
appeal are two mercantile firms doing 
business in the city of Delhi. On th® 
24th November 1916, the defendants 
Kidar Na*:h*Behari Lai, contracted to 
sell to the plaintiffs, Shimbhu Nath* 
Nandu Mall. 25 cases of muslin at a 
price specified in the bought and sold 
notes executed on that date. The goods 
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were to be imported from England by a 
firm of ooramission agents in pursuance 
of an order placed with them by Nathu 
Mal-Miri Mai who it is alleged, had 
promised to deliver thd consignment to 
the defendants. It appears that the 
goods arrived in Delhi in July and August 
1917, but thit Nathu Mal-Miri Mai, did 
not deliver them to the defendants, with 
the result that the latter, after some 
correspondence with the plaintiffs repu- 
diated the contract. The plaintiffs there- 
upon raised an action for the recovery of 
damages arising from the breach of the 
contract and have obtained from the 
trial Court a decree for Rs. 3,196-14-0. 
Against this decree the defendants have 
brought the present appeal, and Mr. 
Sardha Bam for the appellants has ex- 
pressly abandoned the plea that their 
liability to deliver the goods to the 
plaintiffs was contingent upon the per- 
formance of the contract made by them 
with Nathu Mal-Miri Mai. 

It is to be observed that the contract 
between the parties did not expressly 
mention any date for the delivery of 
the goods, but the learned counsel on 
both sides are agreed that the delivery 
was to be made soon after the arrival of 
the goods in Delhi. Now the evidence 
on the record shows that 17 cases of 
muslin arrived on the 10th of July 1917, 
and that the remaining 8 cases reached 
Delhi about the third week of August. 
It was obviously the duty of the sellers 
to inform the buyers of the arrival of the 
goods, but it appears that the former 
gave no such information to the latter, 
and after a protracted correspondence in 
which they promised to deliver the goods 
after receiving them from Nathu Mal- 
Miri Mai they finally refused to perform 
the contract. 

The learned counsel for the appellants 
while conceding that his clients were not 
in a position to deliver the goods argues 
that the plaintiffs cannot maintain an 
action for damages without proving that 
they were ready and willing bo perform 
their part of the contract. In support 
of his contention he places his reliance 
upon S. 51 of the Indian Contract Act 
which provides that : 

when a ooutraot consists of reciprocal pro- 
mises to be simultaneously performed no pro- 
misor need perform his promise unless the 
promisee is ready and willing to perform his 
mciprooal promise, 

1927 L/23 & 24 


There is, however, ample authority for 
the proposition, that in order to provo 
that a buyer was ready and willing to 
perform his part of the agreement, it i» 
not necessary for him to show that ho 
actually^ made a tender of the pricov 
Considering that the market was rising 
and that the defendants did not possess 
the goods which they had contracted to 
sell, it would have been an act of superero- 
gation on the part of the buyers if they 
had taken the money to the defendants* 
shop and made an actual tender thereof. 
The evidence on the record shows thab 
the plaintiffs had entered into a contract 
for the sale of the goods to another 
merchant Ram Saran, and that the latter 
had sufficient cash at his disposal and 
could easily pay for the goods on delivery. 
We are satisfied that the non-comple- 
tion of the contract was not the fault 
of^ the plaintiffs, and thab they wera 
willing and able to completa it if it had 
not been renounced by the defendants. 
It must, therefore, be held that tha 
defendants broke the contract. 

The measure of damages is admittedly 
the difference between tha contract price 
and the market price on the date of tha 
breach. What was the date of the breach 
in the present case ? As pointed out 
above, no date for the delivery of the 
goods was fixed in the contract, but the 
parties intended that delivery should be 
within a reasonable time after the 
arrival of the goods in Delhi, and that 
the sellers should give intimation thereof 
to the buyers. The sellers, however, did 
not notify the buyers of the arrival of the 
goods, but on the other hand they wrote 
to them from time to time that they 
^ould deliver the goods on receipt there- 
of from the firm, who in turn had entered 
into a contract of sale with them, and 
finally repudiated the contract on the 
27th August 1917, so far as 17 cases were 
concerned, and on or about the 19th of 
March 1918, in respect of the remaining 
8 cases. It appears from the documen- 
tary evidence that there was in effect a 
request by the sellers bo postpone the 
time for performing the contract and 
that this request was accepted by the 
buyers. 

Now the rule, enunciated in Ogle v. 
Earl Vane (1), and subsequently affirmed 
in several cases (vide, inter alia Hickmon 

(1) [1867] 2 Q. B. 275=7 B. & 8. 866=36 
L. J. Q. B. 175=15 W. R. 564. 
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V. Haynes (2), is bo the effect that where 
jthe time for performing a contract of sale 
jhas bean postponed at the request either 
of the vendor or the purchaser, and the 
contract is ultimately broken, this has 
the effect of deferring the period at 
which the breach takes place. In 
cases damages are to be calculated wi 
reference to the last date, if any, o 
which the contract was extended, or to 
the date on which the contract was 
ifinally broken. As stated above 0 

defendant must be ^ 

broken the contract on the 27bh Au^u. t 

1917 and 19th May 1918- . , . ^ 

The trial Judge has after consideiiug 

the evidence produced by the part es 
determined the market price of muslin 
on the aforesaid dates, and calculated 
the amount of damages which the plain- 
tiffs are entitled to recover from the 
defendants. The finding recorded by him 
on this point has been impugned by the 
appellants as well as by the respondents, 
have preferred cross*objections, but 
lwo are not prepared to hold that the 
decision of the learned Judge is wrong or 
that there is any adequate ground for 
remitting the case to him for a re*trial 
of the issue on the quantum of damages. 
'We accordingly dismiss both the appeals 
.and the cross objections, and direct the 
marties to bear their own costs in this 
Court. 

G.b. Appeals dismissed, 

(•2) Cls75j 10 O. p. 598=44 L. J. 0. P. yoS= 
82 L. T. 873=23 W. R. 871. 
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wrong or perverse, or such as no reasonable man 
could have arrived at upon that evidence. 

[P. 179, U. IJ 

E. C. Soni— for Appellant. 

Dev Baj Salmi — for Respondent. 

Fforde, J. — This is an appeal by the 
Crown from an acquittal of Abdul Latif, 
a warder in the Reformatory School at 
Delhi, on a charge of having received a 
clock and a watch from one Taj'ud'din 
knowing these articles to have been 
stolen. 

It is not disputed that Taj-ud-din did 
steal these two articles from a Major 
Terris, and it is not disputed 
that these articles were found in 
the possession of tlie respondent two 
months after the theft. The sole ques- 
tion which the Court below has tried 
was whether or not the respoudent when 
he received these articles knew, or had 
reasonable ground for believing, that 
they had been stolen. The evidence 
which the Crown put forward in the 
trial Court to establish this knowledge 
against the respondent is, first of all, the 
fact that the thief had at one time been 
in the Reformatory School of which the 
respondent is a warder, and the inference 
which the Crown seeks to draw from 
this circumstance is that the respondent 
should have known that Taj-ud-din was 
a bad chai'acter. As against this, it is 
admitted that Taj-ud-din was discharged 
in due course from the Reformatory 
School, and for all that is known to the 
contrary he has been leading a respect- 
able life for seven years. There is no 
evidence whatsoever as to any sinister 
association between the respondent and 
Taj-ud-din during those seven years. 


Fforde and Addison, 1.1. 

Emperor — Appellant. 

V. 

Abdul Tjatif — Accused — Respondent. 

Criminal Appeal iSo. 786 of 1926, De- 
cided on Ith November 1926, from an 
order of tbe Ist Cl. Mag., Delhi, D'- Jlst 
March 1926. 

Criminal P. C., S. 417 — 3igh Court cannot 
interfere unless trial Court's finding is mani- 
festly torong or perverse. 

lu an apoeal against an acquittal High Court 
is not entitled to weigh the evidence and decide 
whether or not the trial Magistrate has come to 
a wrong oonoluBion, unless it is able to hold that 
the finding of the tri.al Court is manifestly 


The Crown strongly relied upon an 
alleged statement made by the respondent 
when the articles were discovered in bis 
possession, that they had been pawned 
with him for Rs. 9. This statement is 
supplied by the Sub-Iuspector, Baja 
Hari Pal Singh, who added that certain 
other articles also were stated by the 
respondent to have been pawned wi ' 
him. Certain other articles were fonoO 
in iiossession of the respondent, 
they are of a wholly valueless na u • 
comprising shoulder chains, a cora 
lace, a toy in the shape ofanacroba, 
a leather case of a watch and 
medal. It is not conceivable 
person in his senses would have 
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auy such articles as security for the 
advance of money. As against this evi- 
dence two other Grown witnesses, one a 
Manager of the Reformatory School, and 
the other a Compounder there, were pro* 
■duoed. The Manager stated that ho did 
not remember what the respondent said 
on the occasion in oiicstion. The Com- 
pounder stated that the respondent told 
the Suh-Inspector that Taj'ud-din Iiad 
left the articles with him and that he 
did not state that he had pawned them. 
In view of his conflict of opinion as to 
what the respondent stated at the time, 
no Court would be safe in accepting the 
uncorroborated recollection of a public 
oflicer. 

In the trial Court the respondent sta- 
ted that the clock and the watch were 
given to him by Taj-ud din for safe 
•keeping and were not jiawned with him. 
It has not been shown that the other 
■fcriyial articles were stolen. There is no 
■evidence whatsoever put forward by the 
Grown to show that tlie respondent had 
any kuo-vledge that_ Taj-ud-din was ad- 
dicted to theft, nor is there any evidence 
that Taj-ud"din was in fact so addicted. 
It is not suggested that he ha-l ever been 
previously charged with any offence and, 
accordingly, the Court is not entitled to 
infer that tiie respondent should have 
■suspected anything when Taj-ud-din 
brought him the two articles in question. 
The defence produced evidence to show 
that Taj*ud"din was the owner of a 
•cigarette factory in Lahore called the 
Taj Cigarette Factory. No evidence was 
produced by the Crown upon this matter 
of hi3 occupation. The owner of the 
clock and watch, Major Terris, stated 
that they had been in his possession for 
some time, and thab he had originally 

paid a sura of Rs. 100 for the clock and 

Rs. 75 for the watch, hut nobody has 
said what their present value is. Obvi- 
ously the price of these second-hand 
articles could not be anything like the 
sum originally given. 

The learned Magistrate upon these 
facts has acquitted the respondent. In 
an appeal against such an acquittal this 
Court is not entitled to weigh the evi- 
dence and decide whether or not the 
learned Magistrate has come to a wrong 
conclusion, unless it is able to hold that 
the finding of the trial Court is mani- 
festly v/rong or perverse, or such as no 
reasonable man oonld have arrived at 
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upon tliat evidence. Under these cir- 
cumstances 1 am of opinion that the ap- 
peal must ho <Iismisse:l and that the res- 
pondent be ilischargo.l from liis bail- 
bond. 

Addison, J. — 1 concur. 

App.'ai dismissed* 
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Coldstream, -T. 

■Sui. llaj Plaintiff— Appellant. 

V. 

Sardar UarbaUish Defendant. 

— Resiionclent. 

Misc. First Appeal No. LVIl) of 192G 
Decided on Mth November 1020, from* 
the order of the Sr. .Suh-J,. Lahore D'- 
20th January 1920. 

■ — E-ce- iitioii proceed- 

ings Objection once decided cannot be again 
raised in execution of the same decree, 

Au objestioii which has bien disposed cf 
fiually by an order io exeoutioa proceeiiogs U 
not to be entertained a sicDnd tens in execution 
proceedings rolatiug to the sa ne decree : A.r 12 
1926 Oudh 291, Rcl. on. [P181 0 1} 

The binding force of su ^h an order does not 
depend upon the provisions of the Civil P, c 
relating to res judicati but upen ths geueral 
principles of law : G AU. 209, Foil. [P 181 0 1] 

(t) Dccrec^Constnictlon — Mother to receive 

Rs. 500 to be contributed by her two sons 

— Aviount to he real! :ed from certain navied pro- 
pcrtlcs—Sons are personaUy liable. 

Where a decree provided that K would ba en- 
titled to receive Rs. 200 p. m. from U. (K’s son) 
out of the H estate and Rs. 250 p. in. from 
R. (K’s second sou) out of the rent of certain 
buildings, ‘ i adepeude.it of both the proprie- 
tors,” 

Held ; that the two sons were to be person- 
ally liable for making the contribution. The 
words “indepoudont of both the proprietors” did 
not absolve the sous from their personal lia- 
hility. I P ISO C 1, 2] 

DaiUat Ram—ior .-Yppeliant. 

Badri Das — for Respondent. 

Judgment. On the death of Daulat 
Ram, a wealthy landowner in Kangra 
district, a dispute over the succession to 
his property arose between his son 
Gurbakhsh Singh on the one side and 
liis widow Mt. Raj Kumari and her 
minor son Rajindar Kumar on tlie otlior. 
The matter was i-eforred to arbitrators 
who submitted an award on the 15th of 
January 1920 in accordance with the 
terms of which a decree was passed by 
the Senior Subordinate Judge of Lahore 
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on the ?aine date. It was decided by the 
decree that ^It. Eaj Kumari was to be 
given Rs. 500 per mensem, to be contri- 
buted equally by the two sons of the 
deceased Rai Daulat Ham, besides certain 
other property with which we are not 
here concerned. After stating this the 
decree proceeded to specify the property 
allotted to Gurbakhsh Singh and 
Eajindar Kumar and then to make the 

following direction. . , . 

Mrs. Raj Kumari Daulat Ram would be en- 
titled to receive Rs. 250/- per 
Mr. Gurbakhsh Singh out of ^he HoUa Es^te 
and Rs. 250 per mensem frorn Rajmdar 
of the rent of Daulat Ram Buildings. Lahore, 
independent of both the proprietors. 

It appears that Gurbakhsh 
not pay his contribntien punctually, for 
Mt. Raj Kumari recovered it by execu- 
tion proceedings applying from time to 
time for a transfer certificate from the 
Lahore Court in order to execute the 
decree in Kangra district. Eight such 
annlications were made betw’een the 

beginning of May 1922 and the end of 
August 1924. On each occasion execu- 
tion was apparently granted against 
Gurbakhsh Singh personally. On the 
3rd August 1925 Gurbakhsh Singh peti- 
tioned the Senior Subordinate Judge, 
Lahore, with reference to the last of 
these applications, which was dated the 
3rd of August 1924, objecting to the 
proceedings on the grounds that the 
decree was not executable as being 
merely a declaration so far as it related 
to the provisions in favour of Mt. Raj 
Kumari and that it could not be executed 
personally against Gurbakhsh Singh. 
The Senior Subordinate Judge decided 
that the decree was executable but held 
that as the contribution payable by 
Gurbakhsh Singh bad been made a charge 
upon the Holta Revenues it could not 
be executed against Gurbakhsh Singh 
personally. Against this latter finding 
Mt. Raj Kumari has filed the present 
appeal through Mr. Daulat Ram. 

It appears that the minor son Eajindar 
Kumar is dead and that Mt. Raj 
Kumari is in possession of his half of 


of the Holta Estate as heir. This 
estate bad been divided by the 
arbitration decree between the two sons. 
It is not disputed by Mr. Badri Das, who 
appears for the respondent Gurbakhsh 
Singh, that Mt. Eaj Kumari is entitled 
to the contribution of Rs. 250 per 
mensem out of the half-share still in 


possession of Gurbakhsh Singh. His sole- 
contention is that the award and decree 
cannot be executed against his client 
but only against the Holta revenues as- 
decided by the Senior Subordinate Judge. 
Mr. Daulat Ram attacks the finding of , 
the Senior Subordinate Judge with the 
arguments firstly, there is nothing in. 
the decree justifying restriction of the 
execution to any particular property ; 
and, secondly that the matter was decided 
finally by an order of the Senior Sub^ 
ordinate Judge, Kangra, in proceedings- 
in execution of this decree in 1922. Im 
support of his first argument he cites the 
ruling Mahamaya Prasad v. Sakhdai 
Koer (1). This ruling deals with facts 
very much on all fours with those of the 
present case. There also there was an 
award by which a widow was provided 
with maintenance out of the property 
of her husband’s family and the award 
actually provided for the widow to take 
possession of the property on which her 
maintenance was to be a charge and to 
recover her maintenance from it herself. 
It appears to me that in the present 
case, as in that one, the charge was an 

ancillary remedy and the words that 
Raj Kumari be given Rs. 500 to be contri- 
buted equally by the two sons of the deceased 
clearly indicate that the two sons 
were to be personally liable for making 
the contribution. What exactly waJ- 
the intention of the words “independent 
of both the proprietors” is not clear. 
They may mean that this money was to 
be payable whether Gurbakhsh Singh 
and Rajindav Kumar themselves did or 
did not receive so much from the estate^ 
but in any case I do not think that they 
absolved Gurbakhsh Singh from his 
personal liability. 

The facts to which Mr. Daulat Ram’s 
second contention relate are as follows - 
When Mt. Raj Kumari first attempted 
to recover her dues by execution in 
1922 Gurbakhsh Singh raised an objec- 
tion that the decree could be executed 
only against the Holta revenues and 
that she had already recovered wbat 
was payable to her out of that part of 
the Holta estate of which she was then 
in possession. In dismissing the objec- 
tion the District Judge of Hoshiarpur 
held that the decree did not show that 
the decree-holder was given any separate 
portion of the estate for her main^ 

(1) C1918] ^6 I. 0. 169, 
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^aaance, *‘Th 0 deorea he remarkad “was 
against Sardar Gurbakhsh Singh” and 
he seamed “to be liable for its satisfac- 
tion.” It is urged by Mr. Daulat Kam 
■that in face of this order the present 
dispute as to the personal liability of 
Gurbakhsh Singh cannot now ba agita- 
■ted. In reply Mr. Badri Das contends 
that the rale embodied in S. 11 of the 
Giyil P. 0. is inapplicable in this case 
because the learned District Judge of 
Hoshiarpur had neither jurisdiction to 
pass his order nor was his Court com- 
petent to dispose of the present proceed- 
ings. His argument is that the decree 
of the 15th January 1920 was of greater 
-value than Rs. 5,000 and that the very 
fact that the present appeal has been 
preferred in this Court shows that this 
e-ppeal is not within the competence of a 
District Judge’s Court. I do not find 
■force in these arguments. The sum for 
which Mt. Raj Kumari was taking out 
*execubion in 1922 consisted of arrears of 
payments amounting to less than 
Rs. 5,000 the order of the District 
Judge was not appealed against and 
became final. 

The present appeal does not relate to 
an objection in respect of any particular 
sum, but an objection which disputes 
the executability of Mt. Raj Kumari’s 
decree as a whole against Gurbakhsh 
'Singh personally. There is here no ques- 
tion, however, of applying S. 11 of the 
Code of Civil Procedure, which relates 
to the trial in a subsequent suit of an 
issue which has already been adjudicated 
upon in a previous suit. The principle 
that an objection which has been dis- 
posed of finally by an order in execution 
proceedings is not to be entertained a 
second time in execution proceedings 
relating to the same decree has been 
repeatedly enforced by the Indian Courts : 
see for recent examples Dip Prakash v. 
Divarka Prasad (2) and A. 1. P. 1926 
■Oudk 291. As pointed out by their 
Lordships of the Privy Council forty 
■years ago in the case Ram Kirpal v. Rup 
Kuari (3l the binding force of such an 
order does not depend upon the provi- 
sions of the Code of Civil Procedure 
relating to res judicata, but upon the 
general principles of law. In the present 
case there was in 1922 a clear objection 
to th e execution of the decree against 

(v) A. I. R. 1926 AH. 71=48 All. 20L 

(8J [1884] G AH. 269=11 I. A. 37 (P. C.). 
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property other than the Holta revenues 
and it was then decided that the decree 
was not so restricted but could be 
executed against Gurbakhsh Singh 
personally. I see no reason why the 
principle enunciatel above should not 
be applied in the pfe56nt instance. 

For the reasons given I accordingly 
accept the appeal with costs and order 
that the decree-holder may, if he so 
desires, proceed to execute the decree 
personally against Gurbakhsh Singh. 

Appeal allowed. 
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BaOADWAY AND ZAFAH AlI, JJ. 

Delh i and General Mills Companij, Ltd, 
— Petitioners. 

v. 

Commissioner of Incomc'tax, Delhi, 
and anothe) — Respondents. 

Misc. Civil Petition No. 551 of 1926, 
Decided on 18th December 1926, from 
the order of LeRossignol and Martineau, 
JJ., D/- 6th January 1926, in Civil Refer- 
ence No. 2 of 1925. 

❖ Income-tax Act (11 of 1922 amended by 24 of 
1926), S. 66.4 (-2) — Leave to appeal to Privy 
Coundl^Queslion should be of great pubUc or 
private importance — S. 66A (2) is in terms the 
same as Civil P. C., S. 109 (c). 

The newly added S. G5A (2) to the Income-tax 
Act is in terms the Siimj as S. 109 (c) of the 
Civil P, C, Inasmuch as a reference under S. 60 
of the Income-tax Act postulates the existence 
of a question of law, it is perfectly clear that the 
intention of the Legislature in adding S. 66A to 
the Income-tax Act was to enable an appeal to 
His Majesty in Council in cases in which the 
High Court could certify that the question of 
law involved was one of great private or public 
importance : 23 All, 2‘27 ; A. I. R. 1924 Mad, 231; 
A. I. R. 1923 Mad. 232 ; A. I. R. 1921 Patna 33, 
Ref. [P. 182,C. 1] 

Mehr Chand Mahaja7i — for Peti- 
tioners. 

Government Advocate — for Respon- 
dents. 

Order. — This is an application for ap- 
peal to His Majesty in Council. It pur- 
ports to be made under Ss. lOJ and 110 
of the Civil Procedure Code, but really is 
ao application under S. 66A, sub 01. (2) of 
Act 11 of 1922 as amended by Act 24 of 
1926, which came into force on the first 
day of April 1926. The facts are that a 
reference was made under S. 66 of the 
Income-tax Act, 1922, by the Chief Com- 
missioner of Delhi in connexion with tho 
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ftssessment muae on the Delhi Cloth and 
Gonerril Mills Company Limited, Delhi. 
Tlie Company had set aside a sum of 
Rs. 1,00,000 in the year 1018 as a provi* 
sion against had and doubtful debts. In 
the year 1922 this sum of Rs. 1,00,000 
was brought into account and shown as 
profits. At the same time the Company 
contended that the amount was not as- 
sessable in the year 1922 in as much as 
the said sum of Es. 1,00,000 had accrued 
as profit in the year 1918. It was held 
by a Division Bench of this Court by 
judgment dated 6tli January 1926, that 
the claim made by the Company was 
erroneous and that the said sum of 
Rs. 1,00,000 had been rightly included in 
the profits for the year 1922 and conectly 
assessed to income-tax. It is against tlio 
judgment of the Division Bench of this 
Court that the Company desires a certifi- 
cate for leave to appeal to His Majesty 
in Council- Now at the date when this 
decision was pronounced the order of the 
Court was final and not open to appeal 
to the Privy Council. Act 24 of 1921) 
added to the Income-tax Act of 1922 
S. 66A (2), suh-Cl. of which is to the 
following effect : 

An appeal shall lie to His Slajestv in Council 
from any judgment of tho High Court delivered 
on a reference made under S. 00 in any case 
which the High Court certifies to be si fit one for 
appeal to His Jfajesty in Council. 

Tlus in terms is the same as S. 109 (c) 
of the Civil Procedure Code. Inasmuch 
as a 1 ‘eferenco under S. 66 of the Income- 
tax Act postulates the existance of a 
question of law, it is perfectly clear that 
the intention of the Legislature in adding 
S. 66A to the Income-tax Act was to en- 
able an appeal to His Majesty in Council 
in cases in which tho High Court could 
certify that the question of law involved 
was one of great private or public impor- 
tance ; it has been laid down by their 
Lordships of tho Judicial Committee 
that the grant of a certificate under 
S 109 (c), Civil Procedure Code, is not a 
matter which is left entirely in the dis- 
cretion of the Court but is a judicial pro- 
cess which could not be performed with- 
out special exercise of that discretion : 
vide Banarshi Parsad v. Kashi Krishana 
Narnin (l). In NatJm Kesava Mudaliar 
V. Qohinda Chariar (2), a case decided 
by a Division Bench cf tlie Madras High 

(ij iiyulj 23 Ail. I.- A. 11^7 Sar. 

826 (P. 0.). 

(2) A. I. R. 1924 Jfad. 231. 
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Court, it was pointed out that S. 109 (cl 
of the Civil Procedure Code contemplates 
a class of cases in which there may be 
involved questions of public importance 
or which may be important precedents 
governing numerous other cases or in 
which, while the riglit in dispute is 
not expressly measurable in moneyr 
it is of great public or private im- 
portance. In another case decided by a 
Full Bench of the Madras High Court, 
namely, Baja of Bamnad w Hiiruneela 
Kantham (3), it was pointed out that 
when in a case the point in issue appears 
to be one of general importance but not 
of sufficient importance to the proposed 
respondent to warrant putting him to 
the expense of an appeal to the Privy 
Council, leave to appeal sliould be re- 
fused. Again in Mrituvjoy Prahnraj v. 
Dalmokand Kanungo (4), a Division 
Bench of the Patna High Court held that 
it was not enough to entitle a High 
Court to grant special leave to appeal to 
His Majesty in Council under S. 109 (c), 
Civil Procedure Code, that a decision 
upon the construction of a section of «• 
Tenancy Act will affect incidentally the 
rights of those who have holdings or 
tenures subject to the Act. It may bo 
that in the present case tlie decision 
sought to be appealed against might 
affect the action or the position of the 
other companies who sought to evade the 
payment of Income-tax by adopting the 
method that was adopted by the present 
petitioner. We do not think, however, 
that the point of law which is involved 
in the present case is one of such uni*^ 
versal or paramount importance as would 
warrant the grant of the certificate prayed 
for and we therefore dismiss this petition 
with costs. 

We would note that the application in 
the case as well as in another case with- 
which we are about to deal, was filed in 
a very incomplete condition. It was 
tiled on the 26th of April 1926, but was 
not ultimately put into proper form 
till 22nd July 1926. As, however, the 
leai-ned Government Advocate did not 
press the question of limitation we have 
refrained from expressing any opinion on 
the point. 

D.D. Petition dismissed- 



(.3) A. r. R. .1923 Mad. 232. 
(4) A. I. B. 1921 Patna 33. 
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Tat L \h, J. 

Ptihlid B.t,i — Defendant — Potibionei*. 

V. 

Shiv Bdm and othcr.-i — Plaintiffs — 
Re'^pondenfcs. 

Misc. Oivil Petition No. -tS5 of 19‘2G. 
Deoidad on llbh Djcenabai' 1926. foi' 
transfer of Suit No. 21 of 1921. 

(a) Civil P. C„ S. ‘22 — of jnrisdic- 
Hon decided against defendant — Application 
for transfer is not absolutelij barred — But where 
appUciktion is a mere attempt to evade the deci' 
seoM of the^questlon of jurisdiction it tvill not be 
allowed. 

Section 22 doe^ not ab:^olutcly bar an applica- 
tion for transfer where the defendant has object- 
ed to the jarisdiotion of the Court and gone to 
trial on that issue alone and has finally failed, 
but where the application is merely an attempt to 
get an order from the Court which would ena- 
ble the petitioner to eva1c the question of juris- 
diction decided against him, the application will 
not be allowed : A. 1. R 1925 Lah. 175, Foil. ; 
A.J.B. 1923 Lah. 288, D<sf.CP 1S4 C 1, P 185 0 2] 

X/t (5) Practice— Right of plainli ff to choose 
forum shotild not be interfered ivith except on 
very strong grownii— />aja>icc of convenience — 
Plaintl ff has to be primarily considered . 

It is the right of the plaintiff to choose the 
Court in whioh to institute the suit and the 
Court ought not to interfere with this right 
except on very strong grounds. 

In considering the question of balance of cou- 
venieuce it is not the CO ivcnience of the defen- 
dant alone that has to be considered. The plain- 
tiff has to be primarily considered as initially it 
is bis right to choose the Court in which to in- 
stitute the suit. [P 185 G 2] 

0. BevinPetimn diVid Bidri Dxs — for 
Pebitioner. 

Fahir Chand — foi’ BespoDdenbs. 

Ju Lai, J. — [Order of 'dOtk November 
1926.) — This is an application under S, 22 
of the Oivil P. C. for transfer of two 
Suits Nos. 24 of 1921 and 64 of 1922 
pending in the Court of the Senior Sub* 
ordinate Judge, Ludhiana, to the Courts 
competent to try the same in Burma. 

A preliminary objection is taken on 
behalf of the plaintiffs-respondents that 
the application does not lie as it has not 
been made at the earliest opportunity. 
It is alleged that issues have already 
beep settled in the case. It appears that 
after the institutbn of the suits the t^eti* 
tioner did not put in an appearance in 
the trial Court but preliminary pleas in- 
cluding an objection to the jurisdiction 
of the Court, were hied by other defen- 
dants in one suit and written statements 
including preliminary objections and 


defence on the merits were filed in the 
other suit. The Court framed issues in 
both the cases which arose out of such 
objections and pleadings but proceeded 
to try the issue relating to jurisdiction 
first and held that it had no juris liction 
to try the suits and returned the plaints 
for presentation to the proper Court. 

Appeals filed by the plaintiffs in this 
Court were accepted, the present peti- 
tioner having appeared to oppose them. 
Then Letters Patent Appeals were filed 
by him which were dismissed at the end 
of April 1926. It is consequently 
contended by the petitioner that 
it was only at the end of April last 
that it was finally decided that the suits 
were cognizable by the oivil Courts both 
in Ludhiana and in Burma. It also ap- 
pears that formerly the petitioner was 
impleaded in the two suits as a defen- 
dant in his capacity as an executor of 
the Will of Indar Singh bo whose estate 
in this province the present suits relate, 
and it was after the decision of the Let- 
ters Patent Appeals in this Court that he 
was impleaded in his personal capacity. 
It is, therefore, contended by his learned 
counsel in reply to the preliminary ob- 
jection that the petitition has been pre- 
sented (a) immediately after the decision 
of the liebters Patent Appeals and (b) 
soon after the petitioner was impleaded 
as a defendant in his personal capacity. 
It is explained t hat according to the Will 
whereby he was aj)pointed an executor 
and which lias duly been proved in 
Burma the petitioner is concerned only 
with the propjrty of the deceased situated 
in that Province, and that he, as an exe- 
cutor, has nothing to do with the pro- 
perty in the Punjab and was, therefore, 
nob directly interested in the suits as ' 
formerly framed but that he is very 
much interested now that he has been 
impleaded in his personal capacity. 

Counsel for the respondents relied 
upon National Engineering Co., Karachi 
V. Rattan Engineering Co., Oahore (1) in 
which it was held that it is only when 
a suit may be brought in the one or other 
of the two Courts, both of which have 
jurisdiction, that an application may be 
made under S. 22 of the Civil P. 0. and 
that where the juvisdiction of one of the 
Courts is denied an application for trans- 
fer under these sections cannot He. It 
appears that in that ^a^e the defendant 

(1) A. 1. B. 1923 Ukh. 'MS, 
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had allegel in hii petition for transfer 
that thg Cjurb in which the suit had 
bean institute! hal no jurisdiction to 
entertain it, aid that in any case owing 
to the peculiar fa^ts o: tha casa, it could 
more con7eniently be tried in another 
Court. It was hold that on tho allega- 
tions male by tho potitioaor his applica- 
tion did not lie. In the case before me 
though an objection was raised to the 
jurisdiction of the Ludhiana Court to 
entertain the suits the mitter has now 
been finally daoidei by this Court and 
the present petition is made on a clear 
assumption that they are cognizable by 
the Senior Subordinate Judge of 
Ludhiana. The case relied upon by the 
counsel for the respondent is, therefore, 
distinguishable from the present case.- 
Ha also cited Firm Behari Lal-Kan- 
k'lya Dal v. Receiver, Insolvents,' 

Estates, Lahore (2), where it was held 
that the provisions of S. 22, Civil P. C., 
are mandatory and an application under 
the section must be made, in a case 
where issues are settled, at or before such 
settlement is made. The facts of that 
case are somewhat similar to the present 
one and it was held that after an objec- 
tion to the jurisdiction of the Court to 
entertain the suit has been decided 
against the defendant, his application to 
transfer the case should not be entertain- 
ed, as such an application almost 
amounts to an attempt to get this Court 
to exercise its revlsioual powers and thus 
evade the decision of the question of 
jurisdiction that the Court has arrived at 
against the petitioner. 

There is this distinguishing feature in 
the present case that the defendants has 
not ye!: pleaded to the plaint and no 
issues have yet been framsd between him 
and the plaintiff and I do not under- 
stand the learned Judge to hold that 
under no oiroumstances an application 
under S. 22 would lie if tho defendant 
had raised an objection as to the juris- 
diction of the Court and failed thereon. 
Ih my opinion, all that the learned 
Judge held was thit under such circum- 
stances this Court should be very reluc- 
Jtant to grant such an application. S. 22 
does not absolutely bar an application 
for transfer where the defendant has 
objected to the jurisdiction of the Court 
and gone to trial on that issue alone and 
h as finally failed. The naatter has, how 
(2) A. I. R. 1925 Lah. 175. 


ever, an important bearing on the merits 
of the application though it does not 
present an absolute ba; to the petition 
for transfer. I, therefore, disallow the 
preliminary ‘objection and order that a 
very early date be fixed for the hearing 
of the application on the merits. 

Judgment. — This order will be read 
in continuation of my order of the 30bh 
November 1926. I have now heard 
counsel on the marits of the applications 
under S. 22 of the Civil P. C., for the 
transfer of the two Suits Nos. 24 of 1921 
and 61 of 1922 from the Court of the 
Senior Subordinate Judge, Ludhiana, to 
Banna. The dispute relates to the 

estate of one Indar who died in February 
1920, leaving property both moveable 
and immovable in Ludhiana and also in 
Burma. It appears that proceedings for 
grant of a Succession Certificate were 
instituted in Burma and on the 2nd 
March 1921, Shib Ram, a brother of the 
deceased instituted a suit in the Court 
of the Senior Subordinate Judge, 

Ludhiana, praying for a declaration that 
he was a member of a joint Hindu family 
with the deceased at the time of his 
death and was, therefore, entitled to all 
the property in Ludhiana and in Burma 
by right of survivorship. This is Suit 
No. 24 of 1921. In the meanwhile during 
the pendency of the proceedings for 
grant of a Succession Certificate a Will 
of the deceased was produced in Court 
on the lOfch April 1921, and probate was 
granted in respect thereof some time in 
1923 to Pahlad Rai. the petitioner before 
me. On the llth March 1922, Shib Ram 
instituted Suit No. 61 of 1922 pray- 
ing for the administration of the estate 
of the deceased Indar Singh claim- 
ing, inter alia, that he was entitled to 
the estate by right of survivorship as 
a member of a joint Hindu family and 
that the Will propounded by Pahlad Rai 
wa? a forgery and was invalid. Pahlad 
Rai and Mt. Ishari the widow of Indar 
Singh were impleaded a) defendants in 
the suit. 

It appears that Pahlad Rai did not 
appear in pursuance of summons served 
upon him and proceedings were ex parfee 
against him. Mt. Ishari raised objection* 
to the jurisdiction of the Senior Sabordi- 
nate Judge at Ludhiana which were al- 
lowed. The plaintiff thereupon 
an appeal in this Court, The matter 
was finally settled by a Division Bench 
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of this Court; on a Letters Patent Appeal 
[Shiv Bam v. Prahlad Rai (3)] when it 
was held that the Senior Subordinate 
Judge, Ludhiana, had jurisdiction to en- 
i;ertain the suit. Pahlad Kai appeared 
^or the first time in this Court to sup* 
port the contention of Mt. 'Ishari as to 
the want of jurisdiction of the Ludhiana 
Court to try the suit. After the Letters 
Patent Appeal had been decided against 
■the. defendants Pahlad Bai filed his 
pleadings on the 16th August 1926, and 
on the same day asked the Court to 
etay proceedings as he intended to move 
this Court for the transfer of the suits 
and then presented the present petitions. 

In my previous order I mentioned 
that the counsel for the petitioner stated 
that his client was originally impleaded 
^s an executor and that he was impleaded 
in his personal capacity only after the 
decision of the Letters Patent Appeal, 
and further that as an executor he had 
no direct interest in the suit but in his 
personal capacity he was very much 
affected by the same. This statement of 
the learned counsel was not challenged 
at the hearing by Mr. Fakir Chand who 
appeared for the respondent, but, after 
I had announced my order of the 30th 
November disallowing the preliminary 
objection by Mr. Fakir Chand ha pre- 
sented an application for review stating 
that the above allegations by the counsel 
■for the petitioner were wrong. Mr. Bevan 
Petman frankly admitted before me that 
the statements made by him on the pre* 
•vious occasion were wrong and were not 
■supported by the record and were made 
by him under instructions from his client. 
That, however, does not absolve Mr.Fakir 
Ohand from his duty to challange them 
at the hearing. It is, therefore, very 
doubtful whether, under the circum- 
stances, there is any sufficient ground for 
•review of my previous order. 

Be that as it may, I expressly reserved- 
the question of the effect of the delay 
in making the present application and of 
■the objection to jurisdiction for considera- 
tion when -deciding it on the merits. 

I merely held before that the fact that 
the petitioner had objected to the juris- 
■diction of the Senior Subordinate Judge 
at Ludhiana did not in law disentitle 
him to present an application for transfer 
of the suits. The facts now brought to 
my notice, however, materially affec fc 
W A. I. B. X926 Lab. 603. 


the question whether an order transfer- 
ring the suits should or should not be 
made. Moreover, Firm Behari Lai- 
S.a,nh<iy(i Till v. OiiiciaX Jtecivevy Insoh 
vents' Estates, Lahore (2), fully covers 
this case because in the absence of any 
new circumstances which entitled the 
petitioner to present this application, 
this is rnerely an attempt to get an order 
from this Court which would enable the 
petitioner to evade the question of juris- 
diction which a Division Bench of this 
Court has decided against him. The peti- 
tioner had ample opportunity during the 
four and a half years that have elapsed 
between the institution of the suit and 
the present petition to get the relief that 
he is now applying for. His conduct in 
this case is such that the Court ought 
to hesitate in granting him the relief 
prayed for even if there be proiind for 
such relief. But I am not satisfied tliat 
on the merits there is any good ground 
for transferring the suits from the Court 
of the Senior Subordinate Judge, Ludhi- 
ana. The property of the deceased is 
situated both in Ludhiana and in Burma, 
ib may be that there is more property in 
Burma than in Ludhiana, still, it is the 
right of the plaintiff to choose the Court 
in which to institute the suit and this 
Court ought not to intsrfere with this 
right except on very strong grounds. I 
am unable to hold that the balance of 
convenience is in the transfer of the suits 
to Burma. 

The principal question involved being 
whether the deceased and the plaintiff 
were members of a joint Hindu family, 
the witnesses are more likely to be in 
Ludhiana where the original home of 
the parties is. Moreover, in considering 
the question of balance of convenience 
it is not the convenience of the defendant 
alone that has to be considered. The 
plaintiff has, in my opinion, to ba pri- 
marily considered as initially it is his 
right to choose the Court in which to 
institute the suit. I am, therefore, ofl 
opinion that the application for transfer 
has been unduly delayed, that an order 
of transfer at this stage will mean evasion 
of the decision by a Division Bench of 
this Court, and on the merits there are 
no good grounds for transferring the suits. 

I dismiss this application with costs. 

R.D. Application dismissed. 
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Siiadi Lal, C. J.. and Broadway, J. 

s Ali Khan — Defentlant — Appel- 
lant. 

T. 

Yiisa/ Ali Khan — IMaintiH — Respon- 
dent. 

Letters Patent Appeal Ko. ^4 of 1925, 
Decided on 8th January 10:^7, from the 
order of LeRossignol, J., D/- 24th 

November 1924, in Civil Appeal No. 1171 
of 1924. D'- 24tli November 1924. 

Act. S. 14— S. 14 ia inapplicdbU 
to a suit ij the former proceeding founded on 
the ■'^ainc cause of acti&n falls through on the 
merits and not from defect of jurisdiction. 

Tbo benefit of S. 14. Limitation Act. cannot 
be invoked by a plaintifi for showing that a 
present suit by him which is otherwise lime- 
barred is within time, if his former civil pro- 
ceeding founded upon the same cause of action 
as the suit, falls through not from any defect 
of jurisdiction in the Court wherein it is prose- 
cuted, but on the merits. iP 18G, 0 2] 

Faliir Chand~~lox Appellant. 

Shamair Chand—lox Respondent. 

Broadway* J- — In fcbis and the three 
connected Letters Patent Appeals 
Nos. 25, 26 and 27 of 1925 the only 
point for determination is whether the 
suits out of which these appeals have 
arisen were within time. The plaintiffs 
had instituted the said suits for posses- 
sion of certain plots of land which they 
alleged had fallen to their share on a 
partition which was effected in Octo- 
ber 1910. They alleged that they had 
obtained possession of the said lands 
through the revenue authorities on the 
4th of June 1922, but liad been subse- 
quently dispossessed by the defendants. 
The suits were instituted on the 9th 
January 1923 and consequently were 
clearly time-barred. Tlie plaintiffs al- 
leged, however, that in November 1921 
they had taken action under S. 45 of 
Punjab Tenancy Act and had notices of 
ejectment issued to the defendants. 
Subsequent to this the defendants insti- 
tuted suits to contest their liability to 
ejectment in the revenue Court which 
suits were dismissed in default on the 
25th May 1922 whereupon the plaintiffs 
had applied to be put into possession and 
were put into possession on the 4th 
Juno 1922, the land being in the posses- 
sion of tenants ; however, the plaintiffs’ 
possession was merely symbolical and 
it appears that the requirements of law 


were not complied with and that, there* 
fore, they could not be held to have 
received possession at all. On the 9tU 
June 19ii2 the defendants applied for 
and obtained restoration of their suits 
which had been dismissed in default and 
these suits were ultimately decreed in 
their favour, the notices of ejectment 
being cancelled. Subsequent to the can- 
cellation of these notices the present 
suits were instituted. The learned Dis* 
trict Judge dismis'ied the suits as barred 
by limitation holding that inasmuch as 
there had been irregularities in the- 
delivery of possession to the plaintiffs 
in June 1922 the defendants must bo 
held to have been in continuous posses* 
sion from 1910. On appeal it was held 
by a Judgs of this Court that the suits 
were within time having regard to the 
provisions of S. 14 of the Indian Limi- 
tation Act and the cases remanded for 
a decision on the remaining issues. 

Mr. Fakir Chand on behalf of the 
appellants has argued that B, 14 does 
not apply. S. 14 (1) of the Indian 
Limitation Act is as follows : 

In computing the period of limitation pres- 
cribed for any suit, the time during which the 
plaintiff has been prosecuting with duo diligence 
another civil proceeding whether iu a Couit of 
first instance or in a Court of appeal against 
the defendants, shall be excluded, where the 
proceeding is founded upon the same cause of 
action, and is prosecuted in good faith in » 
Court which from defect of jurisdiction, or other 
cause of a like nature, is-unable to entertain 
it. 

Now the notices of ejectment in thes^ 
causes were issued by a revenue officer 
and not a revenue Court and the sub* 
sequent suits for cancellation of fche 
notices were successful on the merits. 
There was no defect of jurisdiction and 
it seems to me. therefore, clear that the 
plaintiffs could not claim the benefit of 
S. 14 of the Indian Limitation Act I 
would, therefore, accept these 
and dismiss the suits with costs. 

Shadi Lai, C. J. — I concur. 

J.v. Appeal accepted- 
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Broadway, 

Fii'vi Amin Chand'Kanshi- Uixyn — 
Defendants — Petitioners. 

V. 

Firm Kansk i RavL~J\l ittar Sam — 
Plaintiffs — Respondents. 

Civil Revision Petition No. 492 of 
1926, Decided on 22nd December 1926, 
from the order of the 3rd 01. Sub-J., 
Kasur, D/* 7fch June 1926. 

Civil P. C , S, 151 — J.ppointvtent of arbitrator 
ortn be revoked even before making award, 

A Court has inherent power to revoke the ;ip- 
pointmeut of un arbitrator before the making 
of an award in a proi>er case, but this power 
should always be exercised with the greatest 
caution. [P 187, C 2] 

Jai Gopal Sethi — for Petitioners. 

Jagan Nath Aggarwal — for Res- 
pondents. 

Judgment.— On tbe 21st April 192o, 
the Firm of Kanshi Ram-Mittar Sain of 
Kasur instituted a suit for the recovery 
of Rs. 2,000 on hundis against the firm 
of Amin Ohand-Kanslu Ram also of 
Kasur. This case remained pending till 
23rd October 1925, when the parties 
agreed to refer their disputes to arbitra- 
tion and the parties each nominated 
their own arbitrator. I'he defendant 
firm nominated Lala Kishan Dial, vakil. 
Soon after this nomination in November 
1925. the defendant firm asked the Court 
to allow him bo cancel the appointment 
of Lala Kishan Dial as the said gentle- 
man was related to the other arbitrator 
as well as to the plaintiff. Evidence 
was taken and Lala Kishan Dial was 
put in the witness-box and on the 7th 
June 1926, tbe Court came to the con- 
clusion that thei’e was no proof whatever 
to show that the defendant was not 
aware of the alleged relationship bet- 
ween Lala Kishan Dial and the plaintiff 
as well as between the arbitrators and 
finally came to the conclusion that this 
particular application was premature. 
It accordingly refused to allow the 
defendant to revoke tbe appointment of 
Lala Kishan Dial. Against that order, 
which is clearly of an interlocutory 
nature, the defendant firm came up to 
this Court under S. 44 of the Punjab 
Courts Act and Mr. Jai Gopal Sethi has 
endeavoured to satisfy me that this is a 
case in which I should interfere and has 
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cited two decisions of the Allaliabacl 
High Court in which it was pointed out 
that a Court has inherent power to 
revoke the appoinlnu'nt of an arbitrator 
before the making of an award in a 
proper case hut that this power siiould 
always be exercised willi the greatest 
caution, I have no doubt that this 
Court has the inherent jiowcr claimed 
for it by Mr. Jai Gopal Sethi. In the 
present instance the Court below ba^ 
exercised that inherent power and ha> 
come to the conclusion that no case has 
been made out for interference on its 
jiart. In revision I am unal)le to say 
that the view taken l)y the Court below 
is against law. It has not declined juris- 
diction by merely saying that the ap- 
plication is premature for it is perfectK 
clear from tlie order itself that it lias 
weighed the evidence led by the objec- 
tor and has come to the conclusion that 
the objector has failed to jirove that he 
bad no knowledge of tbe alleged rela- 
tionship prior to tbe selection of Lala 
Kishan Dial as his representative on tlie 
Arbitration Board. In these circum- 
stances I am unable to interfere in revi- 
sion and I, therefore, dismiss tins peti- 
tion with costs. 

J.v. Petition ilisnus^ed. 
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Addison, J. 

Tuman Singh — Plainbifi — Appellant. 

V. 

Bifa — Defendant — Respondent. 

Second Appeal No. 2181 of 1926, De- 
cided on 13th January 1927, from the 
decree of the Sr. Snb-J., Ambala. 

(а) Punjab Courts Act (C of lOlfi), 6’. 41 — 
MaintainabiUty^Ajypeal— Right to. 

Absence of jurisdiction to Lear an appeal is a 
good ground for second appeal. 

(б) Jurisdiction — Value of suit furnishes basis 
for valuing appeal for purposes of jurisdiction—' 
Court’ fees Acly Sch. 1, Art. 1. 

Jurisdiction for purposes of appeal follows the 
jurisdictional value of the suit. [P 188, C 1] 

Qullu Ram — for Appellant. 

Shamair Chand — for Respondent. 

Judgment. — The plaintiff sued the 
defendant for the recovery of a sum of 
Rs. 1,200 principal and interest, on book 
account. A decree was passed for Rs. 768 
with proportionate costs in tbe plaintiff's 
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Addison. J. 

Firm Tirkha Ram-Chiiai Lai — Plain- 
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f avour. Against this desision the defen- 
1 int appealed in the Court of the Dis* 
t.'ict Jiidge. It was noted in the appeal 
that the value of the suit for purposes of 
jurisdiction was Rs. 1.200, but Court'fees 
were only paid on Rs. 758 as that was 
the sum decreed. The District Judge 
sent the appeal to the senior Sub'Judge 
in order that he should decide it. Now, 
ths Senior Sub-Judge in question, under 
Notification No, 90-G, date! the 9th of 
February 1926, had power to hear appeals 
from decrees passed by any Sub’Judge, 
other than one of the First Glass, in 
small causes of the value not exceeding 
Rs. 1,000. This, however, was a small 
cause of the value of Rs. 1,200 and obvi 
ously jurisdiction for purposes of appeal 
follows the jurisdictional value of the 
suit. The Senior Sab-Judge accepted the 
appeal and dismissed the suit with costs 
throughout. Against his decision this 
-second appeal has been presented. 

It was not contested before me that the 
Senior Sub-Judge had no jurisdiction to 
hear the appeal. It has been held that 
in cases, in which the wrong appellate 
Court has heard the appeal, this Court 
need not interfere on the Revision Side 
unless it can be shown that there has 
been injustice or prejudice resulting 
therefrom. This is, however, not a revi- 
jSion but an appeal, and it was admitted 
that the fact that the Senior Sub-Judge 
had no jurisdiction to hear the appeal 
I was a good ground for a second appeal, 
As, therefore, the Senior Sub-Judge had 
no jurisdiction to hear the first appeal, I 
accept this appeal and setting aside his 
judgment and decree I order the first 
appeal to be heard and decided by the 
District Judge, Ambala. In fact it was 
owing to his mistake that the appaal was 
wrongly sent to the Court of the Senior 
Sub-Judge. The Court-fee on this second 
appeal will be refunded. Other costs 
will be borne by the parties themselves 
,as neither of them can be blamed for 
•what has happened. 

j.v. Appeal accepted. 


tiffs— Petitioners. 

V. 

Maman and others — Defendants — 
Respondents. 

Civil Revision Petition No. 602 of 1926, 
Decided on 13th January 1927, from 
the decree of the 4th Cl. Addl. Sub'J., 
Sonepat, D/- 8th May 1926. 

Transfer of Propirly Act, S, 109 — Mortgagee 
can sue a tenant of mortgaged properly though 
not attorned. 

Under S. 109 a mortgagee though not attoroed 
can maintain a suit for rent against a tenant of 
mortgaged property or for its equivalent, viz., 
damages for use and occupation, [P 189 0 1] 

Shamair Chand — for Petitioner. 

Rama Nand — for Respondents. 

Addison J. — The house in suit be' 
longs to Ram Richpal and his nephews, 
Defendants Nos. 2 and 3. They mortgaged 
it with the plaintiff firm. It is alleged 
tliat Defendant No. 1, Maman, was the 
tenant of the mortgagors and continued 
to be the tenant under the mortgagee. 
The mortgage was entered into on the 
6th April 1925. On the 24th April 1925 
the plaintiff firm gave a notice to 
Maman, demanding Rs. 6-12-0 for six 
months rent which they said was in 
arrears, and also asking him to vacate 
the house by the 25th May 1925, other- 
wise the rent would be increased to Rs. 
36 a year instead of Rs. 13-8-0. The 
plaintiff firm then instituted the suit 
on the 19th April 1926 for recovery of 
Rs. 35-6-8 as rent from the 6th April 
1925 to the 29th March 1926. 

In the second paragraph of the plaint 
it was stated that Defendant No. 1 was 
the tenant of the mortgagors and that 
after the mortgage he continued a ten- 
ant as before, but the tenant of the 
plaintiff, i. e., of the mortgagee, at a 
fixed rent of Rs. 36 a year as to which a 
notice had been given by the plaintiff 
firm to him. In another paragraph of 
the plaint it was claimed that the mort- 
gagors should be held liable if Maman 
was held not to be liable. The Judge, 
Small Cause Court, Somepat, has dis- 
missed the suit and the plaintiff firm has 
presented this revision petition. 

Maman’s main plea was that he was not 
the tennat of this house at any time after 
the mortgage, i. e., he had vacated the 
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house before fche mortgage. Had this 


issue been tried and determined that 
would have ended the matter. The 
Judge, however, seems to have dismissed 
the suit, so far as I can understand his 
judgment, on the ground that the tenant 
had to attorn to the mortgagee before he 
could become the mortgagee’s tenant. 
This is against the principle laid down 
in S. 109 of the Transfer of Property 
Act. Under it the mortgagee possesses 
all the rights of the lessors. There is 
no doubt, therefore, that the plaintiff firm 
could maintain this suit for rent against 
Maman or for its equivalent namely, 
damages for use and occupation. 

In these circumstances I accept this 
petition and remand the suit to the Small 
Cause Judge to decide it on the merits, 
that is to say, to decide whether Defen* 
daut No. 1 was not a tenant or whether 
he occupied or did nob occupy the pro- 
perty during the period sued for, and if 
80 , what he should pay as rent 
or as damages for use and occupation of 
the building, for the period after the 6th 
April 1925 he has been in occupation 
thereof. Costs hero will be costs in 
the cause. 

I might add that the mortgagor. Rich- 
pal Singh, pleaded that rent was payable 
by the tenant Maman to the mortgagee. 

j.v. Case remanded. 
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Damp Singh, J. 

Lachhman Das — Defendant — Appel- 
lant. 

V. 

I Barjhic Bam — Plaintiff — Respondent, 

Misc. Second Appeal No, 2186 of 1926, 
Decided on 4th January 1927, from the 
- order of the Dist. J., Lyallpur, 12th June 
1926, 

Chil P. C., 0. 1. R. 9-~Co'Sharers of a defen- 
dant, when necessary parties, must be joined as 
respondents in second appeal, although not so 
made in the first appeal. 

Where the co'sharers of respondents were 
necessary parties to the appeal, 
t Held : that the mere fact that they were not 
made parties in the first appeal would not justify 
the appellant in not making 'them parties to 
t the second appeal, especially when that fact was 
directly brought to bis notice in the lower Court. 

[P. 189, 0. 2] 

Fakir Ohand — for Appellant. 

R. 0. Soni — for Respondent.. 


Judgment. — This was a partition suit 
in which a preliminary decree was passed. 
Thereafter on the application of one of the 
co-sharers Baghu Ram who, together with 
his three brothers owned a half share in 
the property, the Court directed that the 
property which was 9 feet h indies long 
and 8 feet wide and consisted of a house 
with a thava in front was not capable of 
being partitioned and hence should be 
sold. The appellant appealed to the 
District Judge and did not make the co- 
sharers (brothers of Baghu Ram), respon- 
dents in the appeal. The District Judga 
held that these persons were necessary 
parties and the appeal as presented was 
bad in law. He refused to take action 
under 0. 41, R. 20, holding that the ap- 
pellant ought to have known that the 
rights of the other co-sharers were also 
affected and should, therefore, have made 
them parties. He also held that the size 
of the property showed that the trial 
Court was right in holding that the pro- 
perty was incapable of partition. The 
defendant appellant has appealed to this 
Court. Two preliminary objections have 
been taken : (1) that the Court-fee should 
have been Rs. 10 as the case falls under 
Art. 17 (vi) of Sch. II of the Court-fees 
Act. Secondly, that even in this Court 
the appellant has not made the other 
co-sharers parties. In reply counsel for 
the appellant has asked for further time- 
to put in Court-fees and has further sta- 
ted that Baghu Ram is the only necessary 
party and that he could not make the 
other parties bo this appeal when he (the 
appellant) bad not made them parties in 
the lower appellate Court. I do not 
consider that any further time should be 
allowed in this case for the appellant 
to make up the proper Court-fees. The 
point is clear and there was really no 
excuse for the appellant not paying the 
proper Court-fee. There was also no 
real ground for the appellant not to have 
made the co-sharers parties in this appeal. 
They clearly were necessary parties and 
the mere fact that they were not made 
parties in the first appeal would not 
justify the appellant in not making them 
parties in this appeal when the fact had 
directly been brought to his notice! 
Moreover, I consider that the appellate 
Court was right in holding that the other 
co-sharers should have been made parties 
and there was no justification for the 
plaintiff not making them parties and 
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Vtxa 


Ullah Khan y. Bala Mal (Zafac Ali, 3.) 


I eor.'i.'ev ine Co'irt cannot bo held 
“o navo wrongly exercised the juilicial 
lisrrevion ve^^.ed in it under 0- -11. R. 
liO. and 1. tliero'ore, dismiss t-be appeal 
•Yitb 

i.\ , .4 ppcal dismissed. 
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Zafar Ali, J. 

Atta U!l(th K/iau— Judgment-debtor 

Appellant. 


V. 


B'lla Mnl — Deoroa-holder Begpon- 

Jlisc. Fii-st Appeal Xo. 1294 of 192G, 
Ueoided on 11 th Decemboi- 1926, from the 
order of the Sr- Sub.-J., Amritsar, DZ-Uth 
March 1926. 

(а) Civil P. C., O. 21. R. oS— Objection to ah 
tachvient dlsalloiced— Objector obtaining a decree 
declaring the properly to be not attachable — Exe- 
cutlny Court cannot proceed against ^ucli pro- 
perty in face of that decree. 

Where an objection to the attachment of a 
property is disallov.ed but the objector succeeds 
in obtaining a decree declaring that the property 
is not liable to attachmenc, the executing Court 
has no power to proceed against the property in 
opposition to the decree. CP 1^0 C 13 

(б) Civil P, C., O. 40, R. I— Order appointing 
a Receiver, though made in execution, may fall 
vdthin R. 1 cud not exclusively under S. 51 (d), 
Civil P. C. 

Civil r. c., 0. 40, R. 1, is a general provision 
relating to appointment of Receivers and even if 
an order appointing a Receiver is made in execu- 
tion proceedings, it may fall within the purview 
of O. 40, R. 1. BO as to be appealable under O. 48, 
R 1 (ri) • 8 1\ L. J. 573 and .4. I. R. 1924 Nag, 

105. Rel. .on. [P 1‘JO G 2J 

.V/V/? Afiihrunmad — for Appellant. 

D. C. Ralli — for Respondent. 


Judgment. — It is obvious that where 
an objection to the attachment of a pro- 
perty is disallowed but the objector suc- 
ceeds in obtaining a deci'ee declaring that 
*the property is nob liable to attachment, 
the executing Court has no power to 
proceed against that property in opposi- 
jbion to that decree. In the present case 
the objector sued successfully for a de- 
claration that the property was wakf and 
was not liable to attachment and the 
decree passed in bis favour by the trial 
Court was confii’med on appeal by a Divi- 
sion Bench of this Court. The judgment- 
creditor then applied to the executing 
Court for the appointment of a Receiver 


to collect the income from that property 
representing that, he having appealed to 
tlie Privy Council against the decree of 
the High Court, liis interests should be 
-safeguarded keeping in view the possi- 
bility of his appeal proving successful. 
Thereupon, the executing Court ordered 
the objector to furnish security for keep- 
ing proper account of the income and for 
restitution thereof. As he failed to fur- 
nish it the Court appointed a Receiver of 
the property. 

The objector appears in this Court with 
an appeal against either order and it is 
urged on his behalf that the Court below 
had no jurisdiction to pass these orders. 
Mr. Ralli who appears for the judgment- 
creditor, raises a preliminary objection 
that the objector not being a party to the 
suit in which tho decree under execution 
was passed, he is not competent to appeal 
against tho orders and that his remedy is 
to institute a suit. He further contends 
that the order appointing a Receiver 
was made under S. 51, Cl. (d) of the 
Civil P. G., and not under O. 40, R. I 
of that Code. These contentions appear 
to bo untonaldo. O. 40, R. 1, is aj 
i.-enoral provision relating to appointment' 
of Receivers and oven if an order appoint-' 
ing a Receiver is made in execution pro ! 
coodings it cannot be said that it does 
not fall within tho purview of O. 40, 
R. 1, and that the person atfecfced by it 
has DO right of appeal under 0. 43, 
R. 1 (s). This view is supported by deci-l 
sioDs in Agaberj v. Swidari (1) and Ram- 
sioarap v. Raghunandaa (2). I, there- 
fore, overrule the preliminary objection- 

On the merits Mr. Ralli concedes that 
the executing Court had no power to pro- 
ceed against the property which had been 
declared to be not liable to attachment. 
I, therefore, accept the appeal and set 
aside both the orders. The respondents 
will pay the appellants’ costs in this Court 
as well as in the Court below. 

.i.v. Appeal accepted 


(1) [1918] 3 Pat. h. J. 573—48 1. C. 133. 

(2) A. I. R. 1924 Nag. 165. 
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Ffordk, J. 

iJam Tikdya — Accused— Pofeitioner. 

V. 

The Crown — Opposite Party. 

CrimiDal Revision No. 635 ot 19*26, 
Decided on 26bh July 1926, from the 
order of the S. J., Multan, D/- 30th 
March 1926. 

Punjab Excise Act (I91i), S, Cl (1) (a) Ini’ 
ported article latvfuUy opened by Customs autho- 
rities imusii does not cease Jo be imported 
thereby. 

Cocaiae was dispatohed from Gonnany in two 
legistored packet*, ouo consigned to Multan and 
the other to branch poat office in the Multan 
•district to tictitious addresses. The packets, 
which cams via Karachi, were opened at that 
port by the custom officials, who on examining 
them and ascertaining the nature of the con- 
tents, sent them on to th'i post office for deli- 
very to the consignees. Oi the petitioners call- 
ing. at the post office for the packet in question, 
it was handed over to them after certain en- 
quiries had been made and the petitioners were 
then arrested and convicted under S. 61 (1) («i). 

Held : that the act of the Custom officials 
being authorizid by the Customs Act and the 
regulations made thereundt r, the article does 
not cease to be imported by the coasigaee merely 
because it was interruoted in transit by the 
•Custom officials acting u ider and iu accorda ice 
with thair statutory powers : 2 P. 22 {Cr.) 1911, 
•Cons. l^i> C. 1 A: 2) 

Teh Ghand—iov Petitioner. 

D. B. Sawliney—lor the Crown. 

Fforde, J. — The petitioners have been 
•convicted under the provisions of S. 61 (1) 
(a) of the Punjab Excise Act, 1 of 1914, 
of unlawfully importing and possessing 
cocaine. The cocaine in question was 
■ dispatched from GonnAny in two regis’ 
bered packets, one consigned to Multan 
city and the other to a branch post Office 
at Mian Ohannum in the Multan district, 
to fictitious addresses. The packets, which 
came via Karachi, were opened at that 
port by the custom officials, who, after 
examining thorn and ascertaining the 
nature of the contents, sent them on to 
the post office for delivery to the con- 
signees. On the petitioners calling at 
the Mian Channun poat office for the 
^ packet in question it was handed over to 
them after certain enquiries had been 
made, and the petitioners were then 
arrested. 

The main argument of the counsel 
(or the petitioners is that the conviction 
for importing cannot be sustained, inas- 
(much as the transit of the article in 


Gbo'WE (Fforde, j.) Lahore 19t 

question was interrupted by the Oustoui 
officials and the subsequent act of for- 
warding was an act of the ciistcin 
officials for which the petitioners cannot 
be held responsible. Reliance is placed 
upon a decision of Sir Arthur Roid in 
Bostan v. The Crown (1) whore it was 
held that where a parcel containing 
opium was tendered by the accused for 
dispatch to Burma, but was seized by 
the post master and eventually forwar- 
ded to Burma'by the postal authorities, 
such a parcel could not be deemed to be 
exported by the accused. In that case, 
however, the learned Judge held that 
the parcel was seized by the postal 
authorities before dispatch, and that, 
consequently it was not exported by the 
petitioner. Without expressing any view 
as to the correctness or otherwise of this 
decision I am of opinion that in tlu ' 
present case, the act of the Custom 
officials being authorized by the Custom^ 
Act and the regulations made there-i 
under, the article does nob cease to l)ej 
imported by the consignee merely be | 
cause it was interrupted in transit by 
the custom officials acting under and in 
accordance with bhoir statutory powers. 
No doubt, if the custom officials had in 
fact interrupted the transit of the pack- 
age in a mode which is nob authorized 
by stati-te or the regulations made 
thereunder, it might reasonably be 
argued that the petitioners could not 
beheld to have imp)rbod it. As, how- 
ever, it has not lx)on suggested tliat bho 
Custom authorities departed from or ex- 
ceeded their powers, this question does 
nob require determination. 

I am satisfied that the petitioners have 
been rightly convicted of importing bho 
cocaine in question contrary to law. 
They should nob, however, have been 
awarded separate sentences under 
S. 61 (1) (a) for both importing and pos- 
sessing, and I accordingly set aside the 
sentence and fine on the count of posses- 
sion. In other respects the petitions aro 
rejected. The additional fine of Rs. 1 ,000, 
if realized, shall he refunded in each 
case. 

O.D, Beoision partly accepti'd. 


(1) fl911] 2P. R. Or. 1911=6 P. W. R. 1911 
Cr.=9 I. O. 682-108 P. L. R. 1911. 
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Coldstream. J. 

Ba6« Singh and o«ft«rs-Defendants- 

Appellants. 

V. 

Mangat Bai and <i«o«;,er-Plaintiff 

and Defendant— Respondents. 

Misc. Second Appeal No. -677 of 1926, 
Decided on 22nd November 1926, from 
the ' decree of the Dist. J., Ambala 
D/- llfcb November 1925. 

T imitation Act, S. 12— Second appeal— Time 
for obtaini7ig copy of first Court's order is not 
to be excluded. 

There is no Ug.al authority empowering the 
High Court in second appeal to interfere with 
the provisioos of S. 12 and allow an extension 
of time for obtaining a copy of the order of the 
Court of first instance ; A. 1. B. 1925 Bang 344, 
not foil ; A. I. B. 1923 Lah. 96 ; A, I. B, 1923. 
iflh._461, Foil [P 192, C 2] 

Man Sim/h — for Appellants. 

Shamair Chand — for Respondents. 

Coldstream, J. — Mangat Rai, the 
present respondent, instituted a suit 
against Babn Singh, etc., the present ap- 
pellants, to recover a debt. The suit was 
dismissed by the Subordinate Judge, 
Third Class, Ambala, on the 24th August 
1925. Mangat Kai appealed and the 
learned District Judge of Ambala, accep- 
ting the appeal, remanded the case for 
retrial on the 11th November 1925. 
Against this decision of the District 
Judge, Babu Singh, etc., filed the present 
second appeal on the 18th February 1926. 

On the appeal coming on for hearing 
Mr. Shamair Chand for Mangat Rai, the 
respondent, objects that the appeal is 
barred by limitation. Allowing three 
days for obtaining a copy of the decree 
appealed against, limitation for the pres- 
ent appeal expired on the 9th February 
1926 and therefore the appeal is prima 
facie barred by limitation. Mr. Man 
Singh for the appellants pleads, however, 
that the time spent by his clients in 
obtaining a copy of the Subordinate 
Judge’s order of the 24th August 1925 
should also be excluded. Under Order 
42, R. 2 of the Civil Procedure Code, 
as amended by this Court, a copy of the 
judgment of the Court of first instance 
must be filed with a second appeal, and 
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Mr. Man Singh argues that this amend- 
ment has the effect of extending the 
privilege provided by S. 12 of 
the Indian Limitation Act so as to 
include the time required for obtaining 
a copy of the first Court’s order. He 
cites a ruling of a single Bench of this 
Court reported in the Lahore Law 
Journal and the judgment reported in 
Maung Po. Aung v. U. Bija (1). In the 
latter cese the Rangoon Court extended 
time under the provisions of S. 12 of the 
Indian Limitation Act. 

I find no legal authority empowering 
the High Court to interfere with the 
provisions of S. 12 of the Indian 'Limita- 
tion Act which do not allow an extension; 
of time for obtaining a copy of the order 
of the Court of first instance nor in the 
present case is there any ground for ex- 
tending the time in exercise of the dis- 
cretion vested in a Court by S. 5 of the 
Act. The memorandum of appeal does 
not refer to any excuse for the pre5enta- 
tion of the appeal after the expiry of 
the period of limitation, nor up to date 
has there been any application for ex- 
tension of time under S. 5. Further I 
notice that the appellants were furnished 
with a copy of the order of the first 
Coui’t on the 5th February 1926, that ie 
to say, many days before the period of 
limitation for this appeal expired. Tho 
judgments of this Court published in 
Madan Gopal v. Malawa Ram (2) and 
Chuhar Mai v. Bira Ram (3) support 
my view of the law and the merits which, 
in my opinion, preclude the extension ol 
time in this case. 

The appeal is accordingly dismissed 
with costs. The cross-objections have 
not been pressed by Mr. Shamair Chand 
and they are dismissed. 

R.D. Appeal dismissed^ 


(1) A, I. R. 1925 Bang 344=3 Rang. 310. 

(2) A. I. R. 1923 Lah. 96. 

(3) A. I. R, 1923 Lah. 461. 
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Jai Lal, J. 

Lajja anti others — Accused Appol* 

JanliS. 

A’. 

Empero } — Opposite Pavfcy. 

Criminal Appeal No. 937 of 1920, De- 
cided on 6th January 1927, from tho 
order of tho Isb Cl. Mag., Karnal, D - 21bh 
July 1926. 

Penal Code, S. Ill — Conivion intention is a 
matter of inference — Evidence of conspiracu is 
'unnecessary to prove common intention. 

In order to establish tho common intontiou 
>:>{ any unlawfnl assembly it is not necessary to 
prove that its members actuilly met and con- 
■epited to commit an oftonco, but such intention 
oan bo inferred from the circumstances of tho 
case* In the case of a concerted attack by five 
•or more persons it is a perfectly valid and reason- 
able inference that they all had a common in* 
-".entiou and were, therefore, members of an un- 
lawful assembly. [P 193 C 2] 

(a) Penal Code, S. Ol’-’Decree-ltolder given 
possession of property in execution of his decree^ 
•Ixidgnsent-deblor only permitted to remove his 
-crops— “Judgment- debtor is not competent to resist 
decTce-holfler^s entry on the 'plea of private 
defence. 

Whore, in execution of a decree, possession of 
certain laud was given to the decree-holder 
with pormisaioa to the judgment-debtors to 
remove their crops. 

: that the possession given was actual 
and not symbolical, and that such decree-holder 
being fully entitled to enter on such land, the 
judgment-debtors were not entitled to exercise 
the right of private defence against the decree- 
holders. CP 104 C l3 

Duni Ohand — for Appellants. 

J. C. Chopra — for the Crown 

Judgment. — Tulla, Lajja, Kulla, Kan- 
ahi, Raja, Mofci and Sadhu, appellants, 
have been convicted under S. 325 of the 
Indian Penal Code read with S. 149 and 
have been sentenced to various terms of 

ipuprisonment. 

It appears that a suit for possession of 
certain land instituted by one Jai Ram 
against Lajja and Tulla was decreed and 
in execution of the decree possession of 
the land was given to decree-holder, but 
as the jndgment-debtors crops were stand- 
ing on the land they were not actually 
ejected, and were allowed to collect the 
crops. The fact of the possession having 
been given to Jai Ram was proclaimed 
by beat of drum on the spot. After 
Lajja and Tulla had removed their crops 
Jai Ram, who is stated to be an old man, 
<and his two sons Ramji Lal and Karta 

1927 L/26 & 26 


Ram went to plough tho land on Slst 
January 1926, and started ploughing it 
but Tulla apparently objected to doing 
so. Hearing some altercation between 
Jai Ram and his sons and Tulla the other 
appellants armed with lathis andved on 
the scene and boat Jai Ram, Ramji Lal 
and Karta Ram. Jai Ram died ns a 
result of the injuries received and the 
other two received 29 injuries hotli sim- 
ple and grievous. The death of lai 
Ram was due to a fracture of the skull. 
There is no doubt as to tho facts stated 
above. They have been sufticienfcly esta- 
Idished by the testimony of disintersted 
witnesses including Mai Dhan, Mnnshi 
Ram and Knndan. It may bo mentioned 
that l\Iai Dhan also received injuries 
when attempting to separate tho parties. 

Tho learned counsel for tho appellants 
contends that the accused did not form 
members of an unlawful assembly and 
that they acted in the exorcise of the 
right of private defence of iiroporty. 
With these contentions I am unable to 
agree. In order to establish the common 
intention of an unlawful assembly it is 
not necessary to prove that its members 
actually met and conspired to oommit 
an offence, but such intention can bo in- 
ferred from tho circumstances of tho case.* 
In the case of a concerted attack by five 
or more persons it is a perfectly valid 
and reasonable inference that they all 
had a common intention and were, there- 
fore, members of an unlawful assembly. 

With regard to the existence of the 
right of private defence tho learned 
counsel contends that only symbolical 

possession had been given to J^ 

This does not. in my opinion, affect tho 
criminality of the appellarits. A decree 
had been passed against Tulla and Lajja 
and in execution of the decree po^ession 
had been given to the decree-holder. If 
instead of their actual dispossession th^ 
judgment-debtors were allowed to reap 
tho standing crops they had no rfghfc to 
remain in possession when such crops 
had beenu'emoved. It cannot, therefore, 
be said that they were in lawful pos- 
session when Jai Ram and his- sons wont 
to plough the land. But I am of opinion 
that this was not a case in whi^ 
bolical possession was given. On the 
other hand, it was actual possession that 
had been given to the decree-holder with 
permission to the judgment-debtors to 
remove their crops. The decree-holders. 
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therefore, were not the aggressors when 
they went to plough the land and 'the 
jndgment-debtors were not entitled to 
resist their action by force. In my 
opinion no right of private defence has 
bean established. 

Having regard to the brutal nature of 
the assault I do not think that there is 
any ground for interference with the 
sentences. 

The appeal is dismissed. 

j.V. App^cil dismissed. 
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Aoha Haidar, J. 

Ahmad Din and anoi/ier— Accused— 

Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal Ko. 1033 of 1926, 
Decided on 20ch December 1926, from 
the order of the 1st Cl. Mag., Sialkot, 
D/* 21sb August 1926. 

(o) Penal Code, S. 97 — A person, when attacked 
cannot be expected to weigh coolly the means 
employed in resisting it. 

In the excitement and ooufusiou of a fight or 
soufile, it is too much to expect that an average 
mao would weigh the meaus that he inteuds to 
adopt at the spur of the mome it for self-defeuce, 
though, of course, the counter attack should not 
he out of all proportion to the form employed in 
the original attack. IP 195. 0 2] 

(6) Penal Code, S. 96 — Magistrates should not 
overlook importance of right of private defence. 

Magistrals should not, in their zeal to sup* 
press oriines of violence, overlook the importance 
of the provisions of law as regards the right of 
private defence. [P 19^, 0 2J 

Khurshaid Zaman — for Appellants. 

G. [/.'Mathur for Govt. Advocate — for 
the Orowh. 

Judgment. — This is an appeal by 
Sultap and Ahmad Din father and son 
respectively, against the order of a 
Magistrate of the First Class exercising 
powers under S. 30 of the Code of Cri- 
minal Procedure convicting the appel- 
lants under S. 307 of. the Indian Penal 
Code. Ahmad Din has been sentenced 
to six years' rigorous imprisonment in- 
cluding three month’s solitary confine- 
ment, giod ^nitan has been sentenced to 
six months' simple imprisonment on 
account of, bis old age and infirmity, he 
being.. ab/(?nt .seventy years old. Both 
have appealed. 
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The case is a difficult one, and I have 
given it much anxious thought. Without 
entering into the details of the respective 
stories set up by the prosecution and the 
defence as regards the enmity between 
the party of the accused and the com- 
plainant's party, it may be taken that 
undoubtedly there was ill-feeling existing 
between Ahmad Din’s and Budha’s party. 
On the 28th July 1926, at about 9 p. m, 
there was admittedly a fight in one of 
the streets of Sialkot. Whether it was a 
chance encounter or the accused came 
purposely to attack Budha it is difficult 
to say. We may, however, take it that 
Budha with one or two others came face 
to face with Ahmad Din who, according 
to the prosecution, was accompanied 
by his father Sultan and his brother 
Abdullah. What makes the case a baffl- 
ing one is the fact that two persons ono 
from each party in this melee were 
injured. Budha, the complainant, got 
five injuries which according to tho 
medical evidence, were inflicted with a 
sharp edged instrument. One of these 
injuries was in the abdomen and was 
griovons. The others were also bad cuts 
but not serious. Ahmad Din, the appel- 
lant got no less than seven injuries and 
one of them in the bead was a contused 
wound which bled very profusely. And 
yet we find that, with the exception of 
Budha the complainant, and Muzaffar 
Din (P. W. No. 8) all the other witnesses 
for the prosecution who profess to have 
been present at the scene of occurrence 
are mysteriously silent as to how Ahmad 
Din came by his seven injuries. Sultan 
had a very slight abrasion somewhere on 
one of his arms. 

The story for the prosecution is that 
Budha, after regaling himself at a milk 
shop, was engaged in conversation with 
one Ahmad Jan (P, W. No. 5) when he 
came face to face with Sultan, Ahmad 
Din and Abdullah. Budha, according to- 
the prosecution story was discussing the 
alleged improper conduct of Ahmad Din 
accused in having assaulted a woman* 
Mt. Hussain Bibi the wife of one Saifa. 
Ahmad Din remonstrated saying that 
Budha baa no business to discuss bini. > 
There was an exchange of abuse, and the 
prosecution alleges that SuUan the old 
man, gave a dang blow to Budha which 
was followed by another dang blow by 
bis son Abdullah who is absconding. On 
this Budha picked up a lathi from some- 
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where and hife Ahmad Din, the app3llanfc, 
who slashed at B idha with a knife. At 
thU sta^e some parsers by intervened and 
the knife was snatched from the hand of 
Ahmad Din. 

The First Information Beport was made 
soon after by Budha and it is a very 
signiBaant fact that Badha does not 
mention the name of Sultan as one of his 
assailants who actually hit him a blow, 
and what is more important, he does not 
mention the fact of any injuries having 
been inflicted upon Ahmad Din in this 
fight by anybody. He just kept quiet 
about these injuries. There was delay 
in the production of the knife by the 
witness Muzaffar Din, and Budha himself 
and some other prosecution witnesses are 
nob positive whether the knife (Es P'l) 
was the identical weapon used by Ahmad 
Din. The knife, a sketch of which is 
placed on the record, is a formidable 
weapon such as is used by b itchars for 
dressing 'red’ meat. It was nob handed 
over promptly to the Police but was 
produced later on by Muzaffar Din 
witness at the Hospital, This delay is 
not accounted for and it cannot be said 
with certainty that this was the very 
knife used by Ahmad Din. The knife 
used by Ahmid Din, according to the 
story for the defence, was an ordinary 
pocket knife. 

The story for the defence is that Budha 
was accompanied by Sultan, a trunk* 
maksr, and two other persons named 
Maina and Ohhappa. S iltan, the trunk- 
maker, according to the defence, bore ill- 
will towards Ahmad Din because, accord- 
ing to the defence, Ahmad Din was 
instrumental in getting a report made by 
his aunt, Mb. Jan Bibi, against two 
women one of whom was the wife of 
Sultan, the trunk maksr. As stated 
above, the difficulty which the case pre- 
sents lies in the fact that none of the 
prosecution witnesses clearly states as to 
how Ahmad Din received no less than 
seven injuries. Thera can be no doubt 
that if Ahmad Din was attacked by 
B idha alone or by his companions, then 
Ahmad Din had a clear right to defend 
himself against his assailants. It should 
be remembered that in this fight Ahmad 
Din got a lathi blow on his head. It 
might have been a grievous hurt : cer- 
tainly Ahmad Din must have reasonably 
apprehended grievous hurt at least after 
this onslaught upon him by Budha, which 


resulted in profuse bleeding. In the 
excitement and confusion of the moment 
it would be too much to expect that 
Ahmad Din should ascertain the nature 
and extent of the injury to his head 
before defending himself in the best way 
he could against very serious injury. 
We 'have in the evidence that in this 
tight at a certain stage Ahmad Din was 
thrown down and B idha got on to tlie, 
top of him. In such a state of things it 
is nob to be expected that an average 
man would weigh the moans that he 
intends to adopt at the spur of the 
moment for self-defence in golden scales, 
though, of course, the counter attack 
should not be out of all proportion to the 
force employed in the original attack. 
It is sometimes noticed that Magistrates 
with the very host of intentions and in 
their commendable zeal to suppress 
crimes of violence overlook the impor- 
tance of the provisions of law as regards 
the right of private defence. The pre- 
sent case is an illustration. The accused 
have produced evidence in their defence, 
and it cannot be said that the evidence 
on behalf of the prosecution is decidedly 
s'lperior to that pub forward by the 
defence. The witnesses for the defence 
support the story pub forward by the 
acc isod and say that the first blows were 
struck by Budha and that it was only 
afterwards that Ahmad Din whippei out 
his knife and slashed at his assailant 
Budha. In this connexion a brief extract 
from the evidence of Muzaffar Din (P. W. 
No. 8) is nob without interest. He says : 

Baikal was grappling witli Almiiid Din and he 
struck him drst two or three fists and then two 
or throe blows. He picked up a stick from 
somebody after he had received dang blows and 
he struck two or three blows to Abroad Din 
before the latter stubbed him. I had stated 
before the Police that Ahmad Din and Budha 
had quarrelled and the latter had beaten him 

with fists. 

# 

This evidence, coming as it does from 
the mouth of one of the principal wit- 
nesses for the prosecution is nob without 
significance and the appellant Ahmad 
Dio is perfectly entitled to make f‘dl nse 
of it in his defence. It should f'lrther 
be noted that the evidence of Dr- Lai 
Chand as regards the ininries found on 
the person of Ahmad Din is that they 
could not have been ca 'sed by a mere 
struggle with a person who was empty 
handed. Even Budha, the complainant, 
after making some confused statements 
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in his 0 samiuatioa-in-ohief gives away 

his whole case when he says in his cross- 

only two dang blows when I 
Btruck a stick to Ahmad Din who was ahead ol 

all the accused. 

Xow the prosecution witnesses are 
unanimous that Ahmad Din never stryck 
a dang blow to Budha and that the 
dang blows were struck by Sultan and 
Abdullah. This shows that the first 
attack upon Ahmad Din was made by 
Abdullah alone. 

On the whole I think that the case on 
behalf of tho prosecution is, to say the 
least of it, a doubtful one. and, under all 
the circumstances of tho case, I think 

that tho injuries inflicted by Budha on 
the person of Ahmad Diu_ wore inflicted 
in the exorcise of tho right of private 
defence. Under tho circumstances I 
accept tho appeal of Ahmad Din, sot aside 
his conviction and sentence and order 
that ho may ho released forthwith. 

As regards Sultan ho does not seem to 
have taken a prominent part, and in fact 
the First Information Report does not 
say that he hit any blow. I, therefore, 
give him the benefit of doubt as I do not 
think that on the evidence on the record 
his guilt has been satisfactorily esta- 
blished. I accept the appeal of Sultan 
also, set aside his conviction and sentence 
and order that he may be acquitted. He 
is on bail already and need not surrender. 

j y Apipeal accepted. 
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Coldstream, J. 

Uohainmad S/m/i— Defendant — Ap- 
pellant. 


V. 

FateJujar and others — Plaintiff and 
Defendants— Respondents. 

Misc. Second Appeal No. 2619 of 
1925, Decided on 25th November 1926, 
from the order of the Dist. J., Gurdaspur, 
D/- ISfch June 1925. 

(a) Civil P. C., 0. 41, R. 23— SuJi remanded 
/or Utrial on amended plaint— Remand is on a 
preliminary point* 

An order on appeal directing the addition of 
parties to a suit or amendment of a plaint and 
yemanding the suit for retrial is an order upon 
a point which is necessarily preliminary to the 
proper decision and trial of the suit and the 


order of remand is therefore under 0. 41, 23 
37 Cal 171 and A, J. B. 1925 Cal 716, Bel on. 

[P 197 0 1] 

(6) Civil P.C.. 0, 1, R. S—Suit by a pan- 
chayat through its president is representative. 

Members of a panchayat functioning as 
Municipality, who sue through its President are 
not suing in their personal capacity as panches 
but as representing tho people within the terri- 
torial limits ; 30 Mad. 419, Bel. on. [197 0 2] 

(c) Court-Fees Act (7 of 1870), S. Id— Court- 
fee is refunded if remand Is under 0. 41, B. 23 
Civil P. C. 

An order refunding Court-fee, when remand 
is made, can only be p<assed under S. 13 of the 
Court Pees Act in a case where the remand is 
under 0. 41, R. 23. [P 19? 0 2] 

Shambhu Nath Pitri for Mohammad 
Alam — for Appellant. 

Hargopal and Naawan Mai — for Res- 
liondents. 

Judgment. — The village of Fatehgarh 
in Batala Tahsil of Gurdaspur District 
was at one time a Municipality. In 1896 
it became a Notified Area under tho provi- 
sions of the Punjab Municipal Act, and in 
1912 the Notified Area Committee being 
abolished the affairs of the town were 
by an executive order of the Deputy 
Commissioner made over for Government 
to a panchayat. A dispute arose bet- 
ween the panchayat on one side and the 
proprietors of one of the pattis (sub- 
divisions) of the town and Muhammad 
Shafi, to whom the pattidars had sold a 
site, on the other, and in June 1922 a 
suit was instituted by the Panchayat 
through its President for possession of 
the site in dispute. 

The Subordinate Judge, Fourth Class, 
held that the Panchayat had failed to 
prove its ownership and dismissed the 
suit. The Panchayat appealed to the 
District Judge of Gurdaspur urging that 
the first Court had not understood the 
nature of the suit which had been 
brought by the Panchayat Commitfcoo on 
behalf of all the inhabitants. 

On the date of hearing a preliminary 
objection was taken before tho District 
Judge by tho respondents to the effect 
that the Panchayat had no locus standi. 
The District Judge held that so far as 
could be discovered the Panchayat bad 
no basis in Statute Daw and he rooordad 
the following order : , . ^ *u k„-*. 

Under the circumstances 1 think 

course is to accept the appeal, set aside the oo- 

cree of the lower Court and or ler a retrial on an 
amended plaint in which thJ members ol the 
Panchayat sh^l sue under 0. 1, R. 8 of the Code 
of Civil Procedure, on behali of the baahindgan 
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ddh. Lala Iqbal Rai, Subordinate Judge, Batala 
fiboald thereupou proceed according to law. 
Stamp on appeal to be refunded and other coats 
to be oosts in the case. All the vendors were not 
served for this Court but they are not necessary 
partice to the appeal, the only point involved 
being that of ownership of the site in dispute, 

It ie* however, desirable that the Subordinate 
Judge should give them the opportunity of ap* 
peariog at the retrial. 

Against this ordei* Mohammad Shaft 
the vendee o£ the disputed site has filed 
the present appeal. 

On b 3 haU of the Pauchayat Mr. Nanwan 
Mai raises the ijreliminary objection that 
no appeal lies against the order of the 
learned District Judge. He points out 
that in this case the suit had not been 
disposed of on a preliminary point and 
that the District Judge s order of remand 
must, therefore, be hold to have been 
passed in exercise of the inherent powers 
conferred by S. 151 of the Code of Civil 
Procedure. He cites the Lahore ruling 
WUaUhi Ram v. Alwal (1) which states 
expressly that there is no appeal provi* 
led in the Civil P. C. against an order 
of remand made in exercise of such power 
and not made under the provisions of 
R. 23 of O. 41 of the Code. In reply to 
this objection Mr, Shambhu Nath urges 
that it is clear from the fact that the 
stamp on the appeal was refunded, that 
the District Judge intended his order to 
be jone. under O. 41, R. 23 and appeal 
against which is provided for by 0- 43, 

R. 1 (u). 

An order refunding Court-fee when re- 
mand is made can only be passed under 

S. 13 of the Court Pees Act in a case 
where the remand is made under O. 41, 
a. 23 [A.gent, Bengal Nagpur By, v. 
Behari Lai Dutt (2).] The judgment in 
Jadab Gobinda Singh v. Anath Bandhu 


The objection that the Pauchayat hod 
no locus standi was pleaded by the de* 
fondants in their written statements but 
was apparently not pressed, for no issue 
oiWihe point was raised. It ought to 
have been obvious from the beginning 
that the plaintiffs who sued through the. 
President of the Panchayat were not] 
suing in their personal capacity aSj 
“panohes,’ but as representatives of the 
people of Fatehgarh town. How the 
first Court failed to grasp (as apparently 
it did) the real nature of the suit when it 
came to write its judgment is difficult to 
understand. The facts, stated in the 
learned District Judge’s order, that the 
Panchayat was constituted by the Deputy 
Commissioner in 1912 and has since then 
governed the town, are not disputed. 
The circumstances are very similar to 
those of the case reported as Krishna Ubi 
V. Collector and Government Agent, Tan- 
jore (4) and I think, that the learned 
District Judge’s order fell within the 
express provisions of 0. 1, R. 10 of the 
Civil Procedure Code, although that rule 
is not mentioned in his order, 

Finding the order neither illegal nor 
improper but permitted by law and justi- 
fied by the circumstances, I dismiss the 
appeal with costs. 

j.v. Appeal dismiss^d^ 

"'(4) 30 MadTllOl 
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Zafar Ali, J. 

Sultan Defendant Ap- 

pellant. 

V. 


Sahu (3) is authority for holding that an 
order on appeal directing the addition of 
parties to a suit and remanding the suit 
for ro*trial is an order upon a point 
which is necessarily preliminary to the 
proper decision and the trial of the suit. 
The circumstances of the present case 
appear to me to he analogous to those 
dealt with by that judgment and assum- 
ling the order appealed against to be one 
passed under the provisions of O. 41, 
R. 23, I proceed to dispose of the appeal 
[on its merits. 



A. I. R. 1924 Lab. 487 . 

A. I. R. 1925 Oal. 71C=52 Cal. 783. 
[1910] 37 Cal. 171=3 I. C. 998. 


Surkhru Khan and oi/zers— Plaintiffs 
id Defendants— Respondents. 

Second Appeal No. 855 of 192G, Deoi- 
jd on 22nd December 192G, from a 
scree of tbeDist.J., Attook at Camp- 
ellpur, D/- 19th December 1925. 

la) Abadi-Non-proprlctor can neither sell 
te nor right of residence — Sale, even to one of 
roprietors is not binding on the rest. 

A non-proprietor in a village abadi is only the 
wner of the material of bis bouse .and »b not 
ompetent to sell the site or the right of real- 

enc^ The sale of the bouse, therefore, by such 
on-proprietor owner though it be to one of the 
roprietors, is not binding on the rest: 24 P. K. 
878 and 48 P. li. 1809, Foil. [P. 198. C, IJ 
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ib) Custom {Punjab)--Abadi—A non^proprietor 
'(oalso his alienees can retnove materials of the 
house in village afeadJ. 


A non-proprietor owner of a house in the abadi 
of a village in the Punjab is entitled to remove 
the materials of his house under a general 
custom of the province and so are his alienees 
who stand in his shoes* [P 19° C IJ 


M. S. Bhagat^tov Appellant. 
Devi Dayal — for Respondents. 


Judgment. — The house in dispute is 
situate in the abadi of village Lawa, and 
it was in the possession of a non-pro- 
prietor menial, namely, Shera Musalli. 
Shera sold it to one of the proprietors, 
namely, Sultan Muhammad, Defendant 
No. 5, and the latter sold it to two 
straugors who figure as Defeudauts Nos. 2 
and 3. The abadi laud is joint property 
of the plaintiffs and Defendants Nos. 5 
to 9. The plaintiffs sued for possession 
of half the house, according to their share 

in the abadi land. Sheta Musalli was 

* 

only the owner of the material and was 
not competent to sell tho site or the 
jright of residence. The sale in favour of 
^Defendant No. 5 though ho was one of 
the proprietors was not binding on the 
jrest as held in Ileha v. Ram Singh (1) 
'and Kahan Singh v. Warris Khan (2) and 
consequently the sale by liim to strangers 
was also inoperative. The trial Court 
granted the plaintiffs a decree for posses- 
sion of half the house as prayed for by 
them but on appeal the learned District 
Judge held that they were only entitled 
to joint possession of the site, and ordered 
that the purchasers should remove the 
materials within three months, and mo- 
dified tho decree of the trial Court accord- 
ingly. Defendant No. o, the first vendee 
appeals and it is contended on his behalf 
that the plaintiffs wore entitled only to 
a declaration that they were owners of a 
half share in the house and not to a 
decree for joint possession of tho site and 
for demolition of the house and removal 
of the materials for which there was no 
prayer in tho plaint. But according to 
tho general rule of custom Shera was 
'entitled to remove the materials and so 

I 

-are the alienees who stand in his shoes. 
•As they have no right of rosideuce in the 
jhouse they should either vacate it or 
remove the materials. Further the 
plaintiffs are only entitled to joint pos- 
sessio n of the site as t he ab adi l and hjis 

’Tl) [1878] 24 P. R. 1878, 

(a) riftW] 48 p. n. 1899. 


not yet been partitioned. The decree of 
the lower Appellate Court is, therefore, 
correct and I dismiss the appeal with 
costs. 

j.v. Appeal dismissed. 
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SHADI h\h, 0. J.. AND AGHA HAIDAR. J 

ML Nandan — Defendant — Appellant. 

V. 

Wazira and others — Plaintiffs — Roe’ 
pondents. 

First Appeal No. 1913 of 1922, Decided 
on 20bh November 1926, from the decree 
of the Sr. Sub.-J., Gujranwala, D/- 15th 
May 1922. 

(a) Specific Relief Act, S. Gift by a limited 
heir — Some reversioners only recognise ♦<— 
Others may sue under S, 42, 

Whero somo of tho reversionere accept tho 
validity of the gift by Ihe limited heir aud re- 
coguize the title of the donee, their action cannot 
.'idversely afiect the claim of tho other rever- 
siooers, any one of \yhom can bring a suit for and 
obtain a declaratory decree. [F 199 C 1} 

(0» Civil P. C., S. 2 (2 ) — Decree validly passed — 
Event cutting at root of decree subsequently hap- 
2 )enlng — Appellate Court cannot set it aside* 

When a decree is validly passed, the appellate 
Court will not set it aside merely on the gronad 
that an event happens subsequent to such deorae 
whioh, happeoing before its passing, would have 
led to the dismissal cf the suit. [P 190 C 1] 

(c) Llvitfatlon Act, Art. I'lb-^AUenaling female 
must profess Hindu or Alahomedan faith* 

Article 125 applies to every case whore the 
female making the alienation is a Hindu or a 

^Inhomedan and the immediate reversioners, who 

bring the snit, also profess the same faith. It is 
not necessary that the female making the aliena*’ 
tiOD should bo actually governed by the Hindu or 
the Mahomedan Law. [P 199 C 2] 

Mchr Ghand and Kidar Nath Chopra 
— for Appellant. 

MuJeand Lai and Shamhhu Lai — for 
Respondents. 

Judgment. — In October 1894, one 
Gulab Singh, a Jat of the village Mah^ 
in the Gujranwala District, made a gift 
of 790 kanals and 4 marlas of land to 
Bahali the husband of his sister, and in 
August 1895, his reversionary heirs ob- 
tained a declaratory decree to the effect 
that the gift would not affect their rights 
when tho succession opened out. At the 
time when V the gift was made, Gulab ? 
Singh retained an area of about 160 kanals 
of land, and when ho died in May 1909, 
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thie area oame into the possession of his 
^tep-mother Mt. Rajan. In January 
1910, the aforesaid reversioners brought 
aP action against Bahali to I'ecover pos- 
session of the land gifted to him on the 
allegation that Mb. Rajan had abandoned 
her rights to the property, and that they 
were, therefore, entitled to immediate 
possession. Their claim was negatived 
on the ground that, though the lady was 
■quite willing to let her daughter Mt. 
Nandan and the latter s husband Bahali 
enjoy the use and benefit of the land, her 
action did not indicate that she had 
given up all rights to the property or 
was prepared to abandon the estate in 
favour of Gulab Singh’s reversioners. 

In February 1912, Mt. Rajan made a 
gift of the entire estate, which originally 
belonged to her step-son Gulab Singh, 
in favour of her daughter Mt. Nandan 
and on the 20th May 1921, the rever- 
sioners brought the present action pray- 
ing for a declaratory decree that the 
gift should not affect their right of suc- 
cession after the death of the donor. 
The trial Judge has passed a decree in 
their favour, and in this appeal by Mb. 
Nandan we are asked to dismiss the suit 
■on the short ground that by reason of the 
■death of the donor daring tlio pendency 
of the appeal in this Court, the rever- 
sioners are entitled to the immediate pos- 
session of the estate, and that the Court 
should decline to grant a declaratory 
4ecre0 which is a purely discretionary 
remedy. It must bo remembered that 
the plaintiffs have been successful in the 
itrial Court, and the appellate Court can- 
jnot set aside the decree in their place 
■subsequent to that decree. Nor can the 
suit for a declaration be dismissed be- 
cause some of the reversioners have now 
iaccepted the validity.of the gift and re* 
loognized the title of the donee. Their 
laobion cannot adversely affect the claim 
lof the other reversioners, any one of 
jwhom could bring a suit for, and obtain, 
la declaratory decree. ^ 

The main question debated before us is 
^ whether the suit brought by the plaintiffs 
was barred by time. No\y, it is common 
ground that the suit is not governed by 
the Punjab Limitation (Ancestral Land 
Alienation) Aot 1 of 1900 ; and that it 
would nob bo birred under the Punjab 
Litaibabion (Custom) Act 1 of 1920, if it 
was governed by Art. 125 of the Indian 
Limitation Act, 1908. The dispute bet- 


ween the parties, is, therefore, narrowed 
down to the issue as to whether Art. 125 
or Art. 120 of the Indian Limitation Aot 
proioribes the period of limitation for 
the suit. It is incontrovertible that 
Art. 120, being the residuary article, can 
have operation only if no period of 
limitation is provided for the suit else* 
where in the statute. 

Article 125 prescribes a period of 
twelve years for a suit brought during 
the life of a Hindu or Muhammadan 
female by a Hindu or Muhammadan who 
if the female died at the date of institut- 
ing the suit, would be entitled to the 
possession of land to have an alienation 
of such land made by the female declared 
to he void except for her life or until her 
re-marriago. Mr. Mohar Chand for the 
appellants seeks to take the case out of 
the scope of bho article by contending 
that it applies only to those cases in 
which the female making the alienation 
is governed by the Hindu or the Muham- 
madan Law, and that the parties to the 
present case are governed, neither by the 
Hindu Law, nor by the Muhammadan 
Law. But the article covers every case 
where the female making the alienafcionf 
is a Hindu or a Muhammadan, and the! 
immediate reversioners, who bring the 
suit, also profess the sanie faith. Therej 
can be no doubt that under the Muham- 
madan Law a female never succeeds to a 
life-estate, and it is clear that if the con- 
tention of the learned advocate be ac- 
cepted, the article would bo rendered 
superfluous in so far as it refers to 
Muhammadans. 

Mr Mehac Chand has expressed his 
inability to cite a single judicial autho- 
rity which would support his contention. 
The suit is certainly brought by Hindu 
reversioners to impeach an alienation 
made by a Hindu female, and it is con- 
ceded that on her death they will be 
entitled to the possession of the estate. 
The case satisfies all the requirements of 
Art. 125 and consequently is not barred 

by time. 

Wo accordingly confirm the decree of 
the lower Court and dismiss the appeal 
with costs. 

j V. Appeal dismissed. 
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HABBISON ASD ADDISION, JJ- 

V. 

Muhammad Said and others-Deien 

No'' 2735 of 1920, De- 
• j \ * 1 st Julv 192G, from the decree 
Sub-J., 1st 01., Lahore, D/- 31st 

AtJgusb 1920. 

ric (a) CirU P. O., 0. 9, K. n— Proceedings 
•n application under B. 13 are proceedings in- 
depc^identtof the suit. 

Prcceedicgs consequent on an application for 
Betting aside an ex parte decree are not merely 
a branch of the suit which is terminated when 
the ex parte decree is passed and the suit does 

not revive, if at all, until after the proceedings 
in the applicatiou are terminated successfully : 
A. I. P. 1926 Lah. 379, Foil. [P. 207, C. 1] 

^ (6) Civil P. C., S. 13 — Foreign judgment 
can be final even when ari appeal is pending in 
foreign Court — Stay of execution does not tale 
away finality of judgment. 

A foreign judgment may be final and con- 
clusive tbcugh it is subject to appeal and though 
an appeal against it is actually pending in the 
foreign country where it was given. The pen- 
dency of an appeal in a foreign Court might 
afford ground for the equitable interposition of 
the English Court to prevent the possible abuse 
of Its process and on proper terms to stay exe- 
cution in an action but it would not be a bar 
to the action itself. Even a stay oi execution 
does not affect the finality of the foreign judg- 
ment which nevertheless can be sued on. 

[P. 207, -C. 2] 

(c) Limitation Act, Ss. 12 and 1 ^— Sections do 

not apply to proceedings in foreign Court. 

« 

Sections 12 and 14 are only applicable to suits 
in British* India and not to proceedings in 
foreign Courts : 35 Bom. 139 and A. I. B. 1925 
Pa 5 . 32 i.Pcl.cn. [P.208, 0.1] 

(d) Limllaiion Act. 6 X 12, 13 and.li— Saving 
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containing the same grounds until somehow he 
succeeds and has the obnoxious order reviewed 
and reversed. A second review could be allowed 
only if the first was rejected as founded on in- 
sufficient grounds. [F. 211, 0. 1] 

^'1 ( 5 ) Civil P. C,, 0. 47, P. 0— Foreign judgment 
lo4ed on a second or third review on the same 
grounds is opposed to natural justice and can- 
not be basis of suit in British Indian Court — 
Civil P. C., S. 13. 

A foreign judgment based ou a second or third 
review on the same grounds is one based on miS' 
carriage of justice and a suit based on Buoh 
judgment cannot be entertained in British 
Indian Courts, [P. 211, 0..2J 

(h) Jurisdiction — Foreign Cotirts — Posses- 
sion of property or partnership in respect of 
such property within foreign Conrt\s jurisdte- 
tiondoes not give that Court jurisdiction ir. 
respect of an action in personam. 

I 

Neither the fact of possessing property iu « 
foreign country nor entering into a partnership 
there to deal with that property gives the 
Courts of the foreign country jurisdiction in an 
action > in personam over a British subject not. 
resident iu the foreign country at the date of the 
action provided he neither appeared to the pro- 
cess nor expressly agreed to the jurisdiction of 
the foreign. Court : Emanuel v. Symon, (19081 
1 K. B. 302, Foil. [P. 212, C. 1] 

(/) Jurisdiction-^ Foreign Court — Apply’ 
ing J or setting aside ex parte decree and fiHru^ 
of appeal amounts to submission to its jufts- 
diction. 

Where defendants apply to set aside an er 
parte decree passed against them in a foreign 
Court haviDg.no jursisdiction and appeal against- 
the decree that amounts to submission to tho 
jurisdiction of such Court. [P, 214, C. Ij 

O') Civil P. C., S. 13 — Proceedings against 
minor defendant without appointing gttardia^\ 
ad litem are opposed to natural justice. 

Proceedings against a minor defendant with- 
out appointing a guardian ad litem to look after 
his interest in the suit are opposed to natural 
justice. [P. 214, C. 1] 


c/ time. 

There can be no saving of limitation apart 
from the provisions of the Limitation Act. 

[P. 208, C. 2] 

(«) Limitation Act, S. 14 — Foreign judgment 
— Sidt on — Time during which defendant was 
applying to set aside ex parte decree cannot be 
deducted. 

Plaintiff suing on a foreign judgment is not 
entitled to deduct the time during which the 
defendants were applying before the foreign 
Courts to set aside the ex parte decree ; for un- 
til it is in fact set aside it remains a final decree 
capable of execution : ( Case Law discussed). 

[P. 209. 0. 1] 

(/) Civil P, C., 0. 47, B. 9— Second or third 
review application on the same grounds is not 
maintainable. 

Although a second applicatiou for review on 
new grounds can be entertained if within 
limitation, it does not follow that a plaintiff can 
go on for ever presenting petition after petition 


(/i) Civil P. C., 0. 5. B. 15— SerrZee to servant 

is not sufficient. 

• 

A servant is nob a member of the family with- 
in the meaning of R. 15, [P. 215, -C. 1} 

(0 C ivil P. C., 0. 22, B. Foreign judgment 
— Legal representative not brought on record — 
Judgment is opposed to natural justice — Civil 
P. C., S. 13. 

It amounts to a denial of natural .luslice not 
•to bring the legal representatives of a deceased 
defendant upon the record and a judgment 
passed without so impleadiug the legal repre- 
sentative cannot be given effect to against 
them. tP.215.C.2T 

Sheo Naraiii, Teh Oliandt U. L. Pun 
and Sardar Pariah Singh—lor Appgl- 
lant. 

Moil Sagar, Nehr Chand Mahajan, 
Mohsin Shah and Baj Krishan — fot 
Bespondents. 
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Judgment. — This is an appeal by the 
plaintiff Hari Singh whoso suit in the 
Court of the Subordinate Judge, First 
Class, Lahore, on a foreign judgment 
obtained in the Foonch State was dis- 
Bttissed. The Poonch State is a depen- 
dency of the State of Kashmir and 
Jummu. One Nizam Din, who belonged 
to Eiasi in the Kashmir and Jummu 
State, entered the service of the Poonch 
State and ended by being Wazir or 
Prime Minister there. He left Poonch 
State in Sambat 1950 (1893, A. D.) and 
went home to Riasi in the Kashmir and 
Jnmmu State were lie died in Sambat 
1951 (1891, A. D.). At one stage of his 
career in the Poonch State he was im- 
prisoned. At that time he was succeeded 
as Wazir by Kartar Singh the brother 
of Hari Singh the present plaintiff. It 
would appear that Kartar Singh and 
Nizam Din took a joint farm of the 
revenue of certain villages of the Poonch 
State and the allegation is that Nizam 
Din for the most part collected this 
revenue and had not accounted to his 
partner for it. 

The first we know about the matter in 
dispute is from tho petition dated the 
3rd July 1902 which Hari Singh pre- 
sented to the Wazir of the Poonch State 
on his own behalf and on behalf of the 
minor son of his deceased brother Kartar 
Singh. ■ He meutioned in this that he 
and Kartar Singh instituted a suit on 
the 15th April 1891 for possession of 
certain villages and recovery of profits 
from Nizam Din, the father of Feroz 
Din, Muhammad Din and Mahtab Din, 
the three defendants in this suit. Ac- 
cording to this petition that suit was 
still pending and an order had been re- 
corded in it that an account should be 
rendered and possession of the villages 
given. Thereafter, it was stated, they 
instituted another *8uit in March 1899 
for rendition of accounts. In this latter 
suit summonses were issued to the three 
SODS of Nizam Din from the Court of the 
Chief Judge, Jummu, on the 20th April 
1899 and 'those were served at Riasi, 
their home in the Kashmir and Jummu 
State. Subsequent to this, the proceed- 
ings were ex-parte against the throe 
defendants of whom Mahtab Din was 
a minor. It was admitted in the petition 
of tho 3rd July 1902 presented to tho 
Wazir, that no date was fixed 
in that case, nor had anything been done 


in it from 1899 to 1902 after the issue 
the summonses. It was prayed that it 
should he proceeded with. 

Prior to becoming Wazir, Sarda- 
Devi Singh to whom the petition wan 
presented had been Judge of tho Chief 
Court of Poonch. It is obvious that tho 
petition should never have boon pre- 
sented to him but to his successor n> 
Judge of the Chief Court, namely Pandit 
Pyare Lai. There is ‘no civil Court o' 
tho Wazir of Poonch and the Court 
which is over the Chief Judge is the 
Raja himself, though it would appear 
from the record that the Wazir advise;* 
the Raja in appeals coming to him 
However, Sardar Devi Singh issued 
summonses to the defendants in 1902 and 
they appeared before him. Ho applied tC' 
tho Chief Judge for the record but noth- 
ing hut some charred fragments could ht. 
produced as there had been a fire in the 
Courts a short time before the applica- 
tion had been made. The dofendante 
appeared and protested before the Wazir 
that there was no pending case and that 
the suit instituted in 1899 had been 
struck off the list of pending cases. It 
is not now claimed that the appearance 
of the defendant before the Wazir in 
1902 amounted to a submission to the 
jurisdiction of the Poonch Courts as 
obviously the Wazir -had no power to 
take action. On the 23rd of August- 
1902 the Wazir appears to have passed 
an order that the application could not 
he heard as there was no record and thivt- 
a fresh suit should bo brought. He, how- 
ever, explained this order in a note 
dated the 16th September 1902 as being 
not an order but a note of the objection 
of the defendants. Be that as it may, 
about June 1903. the petition was sent 
to the Court of the Chief Judge of 
Poonch, namely, Pandit Piyare Lai 
He recorded an order dated the 26th of 
June 1903 that as proceedings in the 
case were not going on at tho time the 
record had been destroyed, fresh suiu- 
monses should issue to the defendants. 
At the same time he ordered that the 
date of the institution of the suit which 
was numbered as No. 4 of 1903 should ht' 
taken as being 1899. He also ordered tho 
plaintiff to prove that he had instituted 
the suit for accounts on a stamp of Rs. 10 
and he left over till the defendants 
should appear, the question of whether 
a ten rupee stamp, this being the pro-. 
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r>er stamp for declaratory suits only, was 
Kulli^ient. Finally tha plaintiff was 
lirectod to produce a copy of the original 
plaint. 

It would appear that Feroz Dm and 
Aluha'umad Din two of the brothers 
were served by post in April 1904 at 
I>ahore where they were residing and 
where they had bought considerable 
property. ..None of the defendants ap* 
)>eared and ex-parte proceedings were 
fiaken against them including the minor 
brother Mahtab Din. Mahtab Din be- 
came a major about the beginning of 
October 1904. Ho was not informed after 
he became major that proceedings were 
going on against him in Poonch. 

On the 3rd of January 1905 the Chief 
Judge of PooQch State, Pandit Pj^are 
Dal, gave judgment ex-parte against all 
the three brothers for Rs. 1,63,509-5-0 
to be satisfied out of the property in- 
herited by them from their father. The 
finding was that the amount duo was 
Rs. 82,890*3-0 but interest was allowed 
on that sum up to the date of the decree 
at 12 per cent, per annum. This brought 
the decretal amount up to the sum 
named and further interest at 6 per cent. 
jyev annum was allowed on the decretal 
amount. There was no law of limitation 
in the Poonch State until 1910 and the 
accounts taken wore for this reason from 

about 1878. 

On the I7bh of February 1905, that is 
a month and a half after the ex-parte 
judgment was delivered the defendants 
presented an application to the Chief 
Judge of Poonch to have the ex-parto 
decree against them sot aside on the 
ground that no summonses were duly 
issued to or served upon Feroz Din and 
Muhammad Din and that the minor 
Mahtab Din had received no notice. It 
was stated in this petition that Feroz 
Din was seriously ill at Lahore when 
the case was heard and that Muhammad 
Din could not leave him. The Chief Judge 
gave a very short time to produce evi- 
dence in support of this contention and 
none was produced. On the 14th of 
November 1905 the Chief .Judge made a 
conditional order to the effect that the 
ex-parto decree would be set aside pro- 
vided the defendants deposited within 
throe months in cash or currency notes 
the full decretal amount together .with 
Rs. 490 on account of costs and com- 
pensation for the plaintiff. On the lOth 
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of February 1906 the Chief Judge ex- 
tended the time for paying the decretal 
amount etc. by two months without any 
application having been made to him 
for this concession. Then on the 12th 
of April 1906 the conditional order of 
the 14th of November 1905 was vacated, 
as the money had not been deposited. 

On the i3fch of September 1906 the 
three defendants through their agents 
Hakim Karm Ilabi instituted an appeal 
in the Court of the Raja praying that 
the order of the Chief Judge to the effect 
that the total decretal amount in addi- 
tion to damages and costs should he 
deposited, be set aside and that the suit 
he reheard without any condition. On 
the 8th of March 1908 Feroz Din ap- 
plied to the Raja for an order that the 
decree now in question and certain other 
decrees should not be executed against 
the persons of the defendants as they 
had been passed against them only to 
the extent to which they had inherited 
property from their father. It was 
stated that the decree-holders iotended 
to execute the decree against their per- 
sons and that this state of affairs pre- 
vented their coming into Poonch to 
prosecute their appeal. On the 14th of 
May 1908 the Raja granted this request. 
Then on the 7th of September 1909 the 
Raja wrote his order in the appeal of 
the defendants and that order went 
much further than what was prayed for 
in the memorandum of appeal ; for, 
after going into the facts very fully the 
Raja decided that not only should there 
be a rehearing of the old case but that 
in the circumstances already described 
the decree of the Chief Judge dated the 
3rd of January 1905 should "be com- 
pletely set aside with liberty to the 
plaintiff to institute a fresh suit if he 
so desired on the same cause of action 
after he had paid full Court fees on the 
amount claimed. This order dated 
the 7th of September 1909 of the Raja 
was clear and well reasoned, and 
may be summed up as follows. 

It was fouD 1 that Nizam Din went to 
Ills homo in Riasi in the Kashmir and 
Jummu State before he died and that 
the defendants had been living for some 
years at Lahore while they also held 
property there as well as in other parts 
of the Punjab. It was said that Feroz ^ 
Din was to the knowledge of the Raja 
suffering from weakness of the brain for 
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^ome years and was uofc able to go about 
for this reason. It was held that the 
Ohief Judge was wrong according to the 
procedure in vogue in the State, in 
ordering the defendants to bo served at 
Lahore by post. After giving the his- 
tory of the case the Raja stated that 
he would deal with it as a whole and 
would consider what would be the just 
and proper course to take in the cir- 
cumstances, which were extraordinary 
as the proceedings from the commenco- 
•ment were against law. He considered 
it very probable that the suit -which had 
been instituted in 1899, had been drop- 
ped by the plaintiffs as they had not 
paid proper Court fees and as the plain- 
tiffs did not then think that they 
were likely to succeed. The Raja further 
noted that neither the original plaint nor 
a copy of it was produced by the plain- 
tiffs in the Court of the Chief Judge and 
Uilso that the Chief Judge had him- 
self held in his judgment that Court fees 
ishould have been paid upon the appro-xi- 
mate sum to which the plaintiffs thought 
they were entitled though he, the 
Chief Judge, had raised the question 
of the Court fee in his order of the 
26th of June 1903, he hnally dropped 
it and went on with the suit without 
compelling the plaintiffs to value it 
correctly. This was against the interests 
of the State and the action of the Chief 
■Judge was to bo deprecated. The Raja 
4iberefore, considered that the document 
before him was not a valid plaint and 
should not have been retained in the 
Court. The Raja also noted the wrong 
course taken by the plaintiffs in pre- 
senting their applioatijn of the 3rd of 
July 1902 to the Prime Minister who 
had once been the Chief Judge instead 
of to his successor. He held that the 
order of the Wazir dated the 23rd of 
August 1902 was an order rejecting the 
application of the plaintiffs dated the 
3rd of July 1902 in spite of the sub- 
sequent explanation of the Wazir which 
he considered unintelligible. It was the 
successor of that Wazir who sent the 
application to the Chief Judge because 
it appeared to him to be a civil suit with 
which the Wazir had no connexion. 
The Raja further considered that there 
were no proper proc<*edings before the 
Chief Judge Pandit Pyare Lai, because 
the Wazir had definitely rejected the 
plaintiffs’ application on the 23rd of 


August 1902 and this meant that 
there was no suit ponding which could 
bo seqt by tho next Wazir to the 
Chief Judge. He also hold that it was 
not competent for tho Chief Judge to 
proceed ex-parte against tho minor with- 
out first appointing a guardian ad litem 
who was willing to act for him. The 
Raja further noted that though tho 
Chief Judge fixed certain dates for evi- 
dence no proof was tendered beyond tlje 
statement of Hari Singh plaintiff. On 
the grounds of law and justice, there- 
fore, ho held it impossible to maintain 
such a decree in any form. Acting as a 
Court of revision he set aside the ex- 
parte decree dated the 3rd of January 
1905 completely but gave permission to 
the plaintiff to institute a proper suit 
within three months on full Court fees. 
Ho pointed out that this would not 
affect the plaintiff’s claim as there was no 
law of limitation in fo'*ce in the State. 

Though the Raja dated and signed the 
above order on the 7th of September 
1909, it was not communicated to the 
parties until the 17th of August 1910 
aud this because of the failure of the • 
Wazir to do his duty. As illustrating 
the procedtire adopted in appeals before 
tho Raja tho order of tho Wazir dated 
tho 1st of August 1908 in the above ap- 
peal may bo mentioned. It was the 
Wazir who heard tho arguments and 
then recorded a note to that effect, 
adding that the record of tho case would 
be submitted to His Highness the Raja 
30 that all the facts might'bo related to 
him and that the parties should also 
appear before him. Presumably, there- 
fore, they did so and finally the Raja 
wrote his order. This order was nob 
commuaicated because tho NVazir kept 
the record as he desired the Raja to 
modify his order. In fact tho Wazir 
wrote to the Raja on tho 24th of March 
1910 suggesting that the best course 
would be to set aside the ox-parte decree 
unconditionally and to recommend the 
case for a rehearing on the merits, with- 
out ordering a fresh suit to be instituted 
on full Court fees. Tho Raja on the 15bh 
of August 1910 passed an order refusing 
to go into this question which had 
j)r 0 viously been disposed of by him in 
detail. He accordingly ordered the 
Wazir to communicate the judgment ^fco 
the parties and this was done bn the 
l7th of August 1910 by an order signed 
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by the Raja aed by the 

must be taken to be the date when the 

Raja’s order was announced. 

On the 12th of Novembei 1910 the 

plaintiffs presented the.r.first application 
for review of the judgment of the Raja 
which they noted in their petition as 

KAin^ ilftfced fchalobh o£ August 1910. 

n was to the effect that the whole 
decree could not be set asj^ie as the 
appeal was only against that part of 
the Chief Judges judgment which im- 
posed the condition of fcbo deposit of 
the full decretal amount before the ex- 
narfcfl decree could be set aside. It was 
further claimed that the Wazir did 
not ’ announce the Raja's order of 
the 7th of September 1909 till so 
jond afterwards as he considered that 
it Vouldv-only become final if both 
the Raja and the Wazir signed it. It 
was prayed that this matter should 
be further gone into. Other numerous 
grounds for review were given bub the 
review was rejected apparently with- 
out notice to the defendants on the 
6bh of December 1910. 

• A second application for review was 
then presented on the 16bh of February 
1911, by the plaintiffs but this has not 
been proved nor has a copy of it been 
placed upon the record. It is obvious, 
however, from the Raja’s order dated 
the 12th:July 1911, which was signed 
both by the Raja and the then Wazir 
that the grounds of review were the 
same. This order dated the 12th of July 
1911 gives nearly the same reasons as 
were given in the first order of the 7fch 
of September 1909 but there is a very 
specific allusion to the plaint in this last 
order which requires further mention. 
According to tbit order the plaint was 
destroyed in the fire. Thereafter the 
plaintiffs put in an application on an 
eight anna stamp which seems to have 
been regarded as their written plaint and 
which apparently forme! the basis of the 
proceedings before the Chief Judge. The 
Raja again examined it to see if it could 
possibly serve the purpose of a regular 
plaint and found that it could nob as it 
did nob contain the particulars that the 
plaintiffs were bound to enter in their 
plaint, such as a detailed statement of 
the facts relating to the partnership on 
which the plaint was based etc. The 
Baja, therefore, maintained his previous 
order in all respects except that he added 


a condition that the defendants would 
nob bo allowed to defend the new suit 
when and if it was instituted unless they 
deposited Rs. 5,000 by way of security- 
This order of the 12th July 1911, there- 
fore, left matter.s in much the same 
state as they were. 

On the 9bh of October ‘1911 the plain- 
tiffs presented still another application 
regarding the Rajah's order. They 
definitely prayed for review of the orders 
dated the 7bh of September 1909 and the 
12th of July 1911. This has only to b© 
read to see that it was a ^petition seeking 
the review of a review. On it an order 
dated the 29th of August 1914 was passed 
setting aside the order dated the 7bh ot 
September 1909 as being illegal and 
restoring the original conditional order 
of the Chief Judge dated the 14th of 
November 1905 subject to this qualifica- 
tion that instead of depositing the full 
decretal amount the defendants had to 
deposit only Rs. 25,000 in order to get 
the ex-parte decree dated the 3rd of 
January 1905 set aside and the oaso 
reheard on the merits. This means that 
the old ex*parbe decree dabeff the 3rd of 
January 1905 was again in force on the 
29bh of August 1914 and was capable of 
execution from that date though the 
defendants could have the case reheard 
on the merits if they paid into Court 
Rs. 25,000, within three months. Nothing 
is said in this order about the illegality 
of the procedure regarding service and 
proceeding with the suit against the 
minor without a guardian ad-litem etc. 
The order was of course es-pavte. 

On the 21sb of November 1914 Feroz 
Din and Mahtab Din, two of the defen- 
dants, applied for a review of the order 
dated the 29th of August 1914. In their 
petition they pointed out that when a 
review is once rejected it cannot be 
again accepted on the same grounds and 
while the last petition for review 
also barred by time as the law of limi- 
tation came into force in Poonch in 
August 1910. Other reasons were ad- 
vanced. On the 3rd of May 1915 the 
plaintiffs applied to 'the effect that the 
three months allowed by the Raja for 
the deposit of Rs. 25,000 by the defen- 
dants had passed and that, therefore, the 
decreeof the Chief Judge dated the 3rd 
of January 1905 should be held to be 
final. By order dated the 16bh of June 
1915 the Raja rejected the application 
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aoi* review of the defendants and ordered 
that the original ex-parte decree of the 
Ohief Judge dated the 3rd of January 
1905 should stand. On the merits of the 
<?ase he said nothing as there was no 
appeal before him on the merits and he 
only dealt with his own order of the 7th 
of September 1909 passed in the pro- 
ceedings to set aside the ex-pavto decree. 
The same remark was made in the order, 
dated the 29th August 1914. The Raja, 
therefore, as an appellate Court did not 
go into the merits of the original ex-parte 
decree dated the 3rd of January 1905 bo 
that it cannot bo said that it merged in 
his last orders. 

The plaintiff, Hai'i Singh, then 
brought the present suit in the Court of 
the Subordinate Judge, 1st class, Lahore 
on the basis of the above mentioned 
judgment on the 15th of August 1916. 
He sued for the recovery of Rs. 2,79,307-8 
to which sum the original decretal 
amount had grown by reason of interest. 
He also claimed further interest on the 
above sum at 6 per cent, per annum 
from the date of the suit. The suit was 
brought against Feroz Din the minor son 
and widows of Muhammad Din, and 
Mahtab Din. Feroz Din died during the 
pendency of the suit and his minor son 
and daughters and widows were brought 
upon the record as his representatives* 
The plaint stated that the ex-parte 
judgment was obtained on the 3rd of 
January 1905. It also mentioned 
fbhe order of the Baja, dated the 7th of 
September 1909, cancelling the decree 
then obtained but it added that the last 
(mentioned order was set aside by the 
Raja on review on the 29th of August 
1914 and that a petition for review pre- 
i^nted by the defendants was rejected 
on the 16th of Juno 1916, It was said 
that this last order of the 16th of June 
1916 was a final and conclusive order 
which fully maintained the ex-parte 
judgment of the Ohief Judge dated the 
Jrd of January 1905. Lastly the plaint 
etated that Mahtab Din had given up 
his rights in his father’s property but he 
had been impleaded as a defendant by 
way of precaution. 

The defendants pleaded that the ex’ 
«)arte judgment of Pandit Piyate Lai was 
illegal and without jurisdiction no suit 
having ever been legally instituted in 
his Court ; that the decree passed by 


Pandit Piyaro Lai was declared null and 
void by tbe Raja for tho various reasons 
given by him in his exhaustive judgment 
dated tho‘7th of Boptomber 1909 ; that 
those reasons still held good ; that two 
distinct and independent applications 
for review of that ordor liad been re- 
jected ; that tho judgment in ciuestion 
was the result of intrigue among the 
State Ofticials against Nizam Din the 
late Wazir and his sous and offended 
against natural justice ; that tho order 
accepting tbe third review was illegal 
and was opposed to the principle of 
finality and was thus against natural 
justice ; that Mahtab Din was a minor 
when the case was started in the Court 
of Pandit Piyaro Lai, was not represented 
in tbe proceedings which led to the ex- 
parte judgment and had no knowledge 
of them, while Feroz Din and Muhammad 
Din also bad no notice of these proceed- 
ings in the third review and his legal 
representatives .wore not brought on tho 
record and had no knowledge of them 
and were, therefore, not bound by the 
last order passed ; that the suit was in- 
stituted long after Nizam Din had left 
the State and had died outside it and 
that neither he nor his sons were resi- 
dents of tho Poonch State at the time it 
was instituted nor were they subjects of 
the State and thus Pandit Piyare Ijal had 
no jurisdiction to hear this suit *, that 
Feroz Din was mentally deranged during 
the proceedings in tho Court of Pandit 
Piyare Lai and also afterwards when steps 
were being taken to get the Rajas order 
of the 7th of September 1909 set aside ; 
that Mahtab Din had not given up his 
rights in his father's property; and 
finally, that tho suit was barred by 

limifcSifcioii* , 

Tho plaintiff denied that Feroz Dm 
was ever insane and alleged that Mahti^ 
Din was duly represented by Feroz Din 
in the proceedings in Poonch. He 
further alleged that tho defendants were 
resident in and subjects of, the Poonch 
State, that they in any case, submitted 
themselves to tho jurisdiction of the 
Poonch Courts and were estopped from 
raising this plea ; and that it was 
not necessary to bring tho legal 
representatives of Muhammad Din 
upon the record of the proceedings in 
the third review as he died after argu- 
ments were heard. In reply to this tho 
defendants rejoined that they never snV 
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mitted to tha jarisdiotion of tha Poonch 

The following issues were framed . 
r Has this Cosrt jarisdmt.on to try 

“’rr the suit within limitation and 

what would be ^thejtartmg point for 

linaitationto^re submit to the 

juri^otion of the Poonch Courts ? (b) 

If SO, can they now plead want of their 

jarisdiotion ? l a .^ t > \ 

4 If they can, have not the roonch 
Courts jurisdiction to try the case ? 

6 Was the decree passed by the Court 
there unjust and illegal and obtained 
fraudulently and thus could be attacked 
under S- 13 of Civil Procedure Code ? 

6. When did Muhammad Oin die and 
how his death affect the review 

proceedings ? 

7. Was not Mahtab Din minor pro* 
perly represented in the State proceed* 
ings and so is not bound by them now ? 

8. Was the Defendant No. 1 during 
the State proceedings mentally un6t to 
defend himself ? 

9. If so is ho bound by these proceed- 
ings ? 

10. Is the plaintiffs’ claim for interest 
untenable ? 

11. Is not the order of the Raja dated 
the 6th of June 1915 a judgment which 
can form the basis of a decree? 

The findings of the trial Court were as 
follows : 
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1 of feho Poonch dismissed. On the 10th issue the feriaL 

Court held that there was no legal order 
are framed ; passed in the Poonch State after that of 

adiotion to try the 12th July 1911, rejecting the plaint- 

iffs, second review application, and that . 
limitation and therefore the order of the 16fch of June 
rting point for 1915 was not an order which could be 

enforced by a suit in the Courts in 
it submit to the British India. On the third and fourth 
;h Courts ? (b) issues the trial Court held that the 
1 want of their defendants were not residents of the 

Poonch State when the suit was insti-i 
not the Poonch tuted and were also not subjects of that 
’ the case ? State by that they had submitted that 

ed by the Court the jurisdiction of che Poonch Courts by 
and obtained applying to set aside the ex-parte decree 
uld be attacked against them. 

Procedure Code ? On the 5th, 6th, 7th and 8th issues 
lad Din die and the trial Court held that the defeo* 
Pect the review dants were not bound by the order 

of the Raja dated the 29th of August 
)in minor pro* 1914 accepting the plaintiffs’ third ap* 
State proceed* plication for review as it offended against, 
by them now ? natural justice in that it reopened a 
! No. 1 during matter which had been finally closed and ‘ 
sntally un6b to was incapable of being re*agitated ; that 

Mahtab Din was not bound by the ex* 
these proceed* parte judgment becaso ha was a minor 

whose interests were not looked after 
lim for interest when the suit commenced and be had no 

notice of the proceedings leading up to ex* 
the Raja dated parte judgment because he was insane 
iidgment which h*om sometime in October 1904 to some 
decree? time in February 1905 dtiring which 

I Court were as period the ex parbe judgment was ob- 
tained ; that Muhammad Din’s repres mta* 


On Issue No. 1 it held that it bad 
jurisdiction to bear the suit, Issue 
No. 2 it held that limitation started on 
the 3rd of January 1905 and that the 
suit was within time as the following 
periods were to he excluded : 

(1) from the llbh November 1905 to 
the I4bh February 1906 the period of 
three months allowed by the Chief Judge 
to the defendants to deposit the decretal 
amount ; 

(2) from the 12th September 1906 to 
the 7th September 1909 during which 
the appeal against the condition attached 


tives were not bound by the order parsed ’ 
ni the third review on the 29th of August 
1914 as ho was not served in tho^e pro- 
ceedings and because his legal represen- 
tatives were not brought upon the record 
when he died daring the pendency of 
those proceedings. It was held, how- 
ever, that Feroz Din and M ibammad 
Din bad knowledge of the proaeedings 
in the Court of Pandit Pijare Lai which 
ended in the ex-parte judgment dated the 
3rd of January 1905. The trial Oo irfe 
also held that there was ample evidence 
of intrigue in the State between the 


to the above order of the Chief Judge 
was pending in the Raja’s Court ; 

(S) from the 7th September 1909 to 
the 29th August 1914 the time spent by 
the plaintiffs in the proceedings which 
res'iUed in the review order of the latter 
date :.and (4) from tha 29th AngTist 1914 
to the 16tb of June 1915 when the 
defendants’ application for review was 


Hindus and Muhammadans but that 
there was no proof that the ex-parte 
judgment was obtained by means of such 
intrigue. Lastly in the 9th issue, it was 
held that as interest had been allowed 
by the foreign Court, it should be allow- 
ed in tha Courts in British India. As, 
however, the judgment offend ^d against 
the principles of natural justice for the 
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reasons given, the plaintifi's’ suit was June 1915 was the final order which 


dismissed with costs. 

We shall first discuss the question of 
limitation. In our opinion, the suit is 
clearly time barred. There can bo no 
doubt that the foreign judgment sued 
upon is that of Pandit Piyare Lai decided 
ex-parte on the 3rd of January 1905. 
It has been contended in the alternative 
(1) that that judgment ceased to exist 
altogether on the 7th September 1909 
or the 17th August 1910 and a new 
judgment took its place on the 29th 
August 1914 from which date limitation 
began to run and (2) that tlie j id^ment 
was in a state of suspended animation 
between the above dates and was revived 
or resurrected by the third order of 
review. If the latter position be accep- 
ted, counsel contends that to this period 
the first two periods allowed by the 
trial Court should be added and the 
deduction of the total of the three would 
bring the suit within time. If the judg- 
ment of the 3rd January 1905 be ignored 
we fail to see on what basis the suit is 
founded or can proceed ; for the Raja 
too laid stress on the fact that his order 
was wholly outside the merits and had 
only to do with the setting aside of the 
ox*parto proceedings so that there was 
no merger of the judgment of the 3rd 
January 1905 in the order of the 29th 
August 1914, Besides, it was held in 
Piroj Shah v. Qarib Shah (1) that pio- 
oeedings consequent on an application 
i,v setting aside an ex-parte decree are 
not merely a branch of the suit which is 
terminated when the ex-parte decree is 
passed and the suit does not revive, if at 
all, until after the proceedings in the 
application are terminated successfully, 
It was also held in Parvatt Shankar v. 
Jshvardas Jagjivandas (2) that an ap- 
plication to set aside an ex-parte decree 
was not strictly speaking an application 
for a rehearing. It follows that the pro- 
ceedings taken by the defendants were 
not proceelings in the suit but distinct 
proceedings which might have had the 
effect ctf causing a rehearing of the suit 
but which in the present case finally 
ended in leaving the ex-parte judgment of 
the 3rd of January liJOS to stand as it 
was. Th6 first contention therefore fails 
and the second^alone remains. It was not 
ola'm.'d that the order <lated the 16th of 

ill A. i. rt. luQ LuiX tf19=7 i.uh. loi. 

( 2 ) [1895] 19 Bom. 208. 


could be enforced though this is what is 
stated in the 15th ground of appeal. 

It is laid down in Dicey’s Conflict of 
Laws at page 44h of the third edition 
that a foreign judgment may be final and 
conclusive though it is subject to appeal 
and though an appeal against it is 
actually pending in the foreign country 
where it was given. The pendency of an 
appeal in a foreign Court miglit afford 
gi’onnd for the equitable interposition of 
theBnglish Court to prevent the possible 
abuse of its process and on proper terms 
to stay execution in the action, but it! 
would nob lie a bar to the action 
itself. Similarly in the 7th edition 
of Westlake's Private International 
Law at page 390 the same position 
is laid down. 

Further, even a stay of execution does 
nob affect the finality of the foreign 
judgment which nevertbless, can he sued 
on (vide Piggobs Foreign Judgments, Part 
I, pages 73 and 74, (1908) where two 
English rulings are given). 

In the present case it is undoubted 
that the ex-parfce judgment obtained on 
the 3rd of -lannary 1905 could have been 
executed at once and was final judgment 
which did not become incapable of exe- 
cution if an appeal was presented. In 
fact no appeal was ever instituted on the 
merits and all that was done was first to 
apply to the Chief Judge to sot aside the 
judgment and then to appeal against the 
condition imposed by the Chief Judge. 
Certainly until the Raja’s order of the 
7bh of September 1909 was announced on 
the I7th of August 1910 the judgment 
remained final judgment and capable of 
execution in the Poonoh Courts as it was 
never satisfied and never sob aside. From 
the 3rd of January 1905 therefore up to 
the 17th of August *1910, a period of five 
years seven months and fourteen days, 
the present action could have been 
brought in the Courts of British India. 
It follows that the two other periods 
which it is claimed should be deducted 
cannot be allowed. 

The article of the Limitation Act ap- 
plicable is 117. lb gives six years from 
the date of the foreign judgment within 
which the present suit should have been 
brought. Even therefore, if it were held 
that the foreign judgment was in sus- 
pense from the I7th of August 1910 to 
the 29th of August 1914 when the Raja 
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accepted the plaintiffs third review still 
^.he suit would be barred by limitation as 

iiytbat order the ex parte decree of the 

:Jrd of January 1905 again became cap- 
able of execution while the present sui 
not instituted till the lo h of August 
191G and the plaintiff had only four 
months and sixteen days from the 29 h 
uf August 19U within which he could 
file a suit. It makes no difference if it 
were held that the foreign judgment was 
in suspense from the 7th of Septembei 
1Q09 fche date of writing the Rajas order 
fhft 99th November 1911 the date of 
expiry of the time allowed to fulfil the 
' ‘ ^ition imposed by the Raja before the 
ex-parte decree was to be set aside for 
oven then the suit would bo barred by 
four months and twenty days. The 
above finding is sufficient to dispose of 
this appeal, but in view of its importance 
shall proceed to discuss all the other 
points raised. 

Section 9 of the Limitation Act lays 
ilown that when once time has begun to 
run no subsequent disability or inability 
to sue stops it, subject to one proviso, 
which does not apply in the present case. 
It was conceded that there is nothing in 
the Indian Limitation Act to warrant 
the deduction of any of the periods 
claimed. Further it has been held in 
A. I. R, 1923 Nagpur, page 321 that 
Ss. 12, 14, etc. of the Limitation Act are 
lonly applicable to suits in British India 
and not to proceedings in foreign Courts. 
This ruling followed Chanmalapa v. 
Abdul Vahah (3), which is to the effect 
that the Oeurts contemplated by S. 14 of 
the Limitation Act are British Indian 
ijourts. Apart from that the fact that 
the ex parte decree was set aside for a 
time simply constituted a temporary in* 
ability to sue and that would have no 
affect upon limitation under S. 9 of the 
Indian Limitation Act. So far has this 
principle been carried in England that 
It was held in a case during the English 
Civil wars that the running of the 
-fitatnte was not interrupted in spite of the 
fact that when the cause of action accrued 
rebels had usurped the Government and 
none of the Kings’ Courts .were open. 
The Calcutta High Court held in Deut‘ 
sche Asiatische Bank v. Hira Lai 
Burdhan and sons (4) that S. 9 of the 

(3) [1911] 35 Bom. 139=8 I. 0. 645=12 Bom. 
L. R. 977. 

<4) [1918] 47 I. 0. 122. 


Indian Limitation Act makes no exc6p' 
tion in favour of alien enemies who were 
prevented from suing in consequencd of a 
declaration of wars ; that the suspension 
of an alien enemy’s right to sue was dis- 
ability within the meaning of S. 9 and 
that statutes of limitation were in their 
nature strict and inflexible and were not 
susceptible of an equitable construction. 
This Court held in Iluhim Ckand v, 
Shahah Di\i (5) following ^luthu KoraJc 
kai Chettij v. Tdudar Aunnal (6) that 
there can be no saving of limitation apart 
from the provisions of tho Limitation Act 
and there are no provisions in that Act to 
save limitation in tlie present case. It 
was held in Sidraj Bhojraj v. Alii Ilaji 
(7) that the time during which insol- 
vency proceedings which were subse- 
quently annulled, were pending could 
not be deducted in a suit by the creditor 
against his debtor, that is, that S. 9 of the 
Indian Limitation Act applied when once 
time commenced to run and no subse- 
quent disability or inability to sue could 
stop it. 

A leading case is Soni Ram v. Kan- 
haiya Dal (8) decided in 1913, where it 
was hold that there was nothing in 
Art. 148 of the Limitation Act of 1877 to 
justify holding that by reason of the 
fusion of the interests of the mortgagor 
aud mortgagee between certain years, 
during which a suit could not have been 
instituted tho period of limitation, which 
began to run on the 3rd of Jan nary 1842 
was suspended that being contrary to 
S. 9 of the Indian Limitation Act, the 
proviso to which did not apply. Baijnath 
Sakai V. Ramgat Singh (9) another deci- 
sion of the Judicial Committee, is not 
against this principle. In that case the 
Board of Revenue discharged the Com- 
missioner’s order dated the 25th of Janu- 
ary 1884, confirming a sale by the Col- 
lector in 1882, but afterwards on the 
21st of August 1886, the Board \>f Re- 
venue discharged its own order and re* 
vived that of the Commissioner as it dis- 
covered that it had no jurisdiction ta 
deal with the matter. It was held that 
the cause of action arose on the Slst of 


[5) a. I. B. 1924 Lah. 40=4 Lab- pO. 

[6) [1920) 43 Mad, 105=54 I. 0. 66—30 M. L, 
J 1 (P B ) 

7) A. I. B. 1923 Bom. 33=47 Bom. 244. 

8) [1913] 35 All. 227=191,0.291 — 401. A. 
74 (P. 0.). 

[9) [1896]23 0al. 775=23 I. A. 13=7 Sar. 
1 (P. 0.). 
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August 1886 when it must be taken that 
the sale was conErmed. This decision 
does not introduce any equitable doctrine 
of suspension of the cause of action. 

In LahhaJi Chander v. Madjnisuclan- 
Sen (10), however, which was confirmed 
by the Privy Council in Nrityainoui 
Dassi V. Dakhan Chandra (11) it was 
held that there was a suspension of the 
right to bring an action between certain 
dates as for the periods in question there 
was a decree in favour of the plaintiffs 
which was afterwards set aside on appeal 
on the ground that such a decree should 
not have been given to them as they 
were only defendants in the first suit. 
This was the case principally relied upon 
by the learned counsel for the appellant 
before us. At the most, however, that 
ruling would only help him to the extent 
of excluding the time from the 17th of 
August 1910 to the 29th of August 1914 
or from the 7th September 1909 to the 
29th November 1914 and in either case 
the suit would still be barred. It cannot 
be concluded from the above ruling that 
the plaintiff is also entitled to deduct 
the time during which the defendants 
were applying before the Chief Judge of 
Poonch and before the Raja to have the 
ex"parte decree set aside ; for until it was 
in fact set aside it remained a final decree 
capable of execution against the property 
of Nizam Din in the hands of the deCen* 
dants. 

This subject is exhaustively discussed 
in Sarat Kamini Dasi v. Nagendra Nath 
(12) where it was held that, apart from 
the provisions of the Limitation Act it- 
self there is no principle which can 
legitimately be invoked to add to or sup- 
plement its provisions. It was also laid 
down there that the decision of the Judi- 
cial Committee in Ranee Sarno Moyee v. 
Shoshee Mohhee Burmonia (13) did not 
create an exception beyond what was 
provided by the statutes of limitation of 
this country. It might also be noted 
that the majority of the Judges in Muthu 
Karakkai Ohetty v. Madar Ammal (6) 
did not hold that there was any suspen- 
sion of the cause of action. Further in 

(10) [1908] 36 Oal. 209=12 0, W. N, 326=7 
O. L. J. 69. 

(11) ri9i6] 43 Oal. 660=33 I. 0. 452 =20 0. W. 
N. 622 (P. 0.). 

(12) A. I. B. 1926 Oal. 65. 

<18) [18671 12 M. I. A. 244=2 B. h. R. 11=10 
W. R. P. O. 6=2 Suther; 178=2 Bar. 424 
(P. 0.). 
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Kuppaswami Ghettiyar v. Rajagopala 
Aiyar (14) whicli distinguishes Nritya- 
moni Dasi v. fjukhan Chandra Sen 
(11) it was held that the time during 
which the judgment-debtor's ap-plica- 
tion to enter satisfaction of the decree 
was pending could not suspend the 
period of limitation tor applying for 
execution of the decree. Reference was 
made to Ranganatha Rao v. Rama Pandi' 
thar (15), where the plaintiff sued in 
1919 as a reversioner under the Hindu 
Law for the recovery of possession of 
certain properties of the last male holder 
whose widow had died in 1897. N, whose 
heir the plaintiff was, had instituted a 
suit during the widow’s lifetime for a 
declaration that an alienation she had 
made was not binding on the estate but 
it was dismissed on the ground tliat B 
and not N was heir to the reversioner. 
In 1909 B sued for possession but his 
suit was dismissed in 1916 on the ground 
that his alleged adoption into the family 
was not proved. The plaintiff’s allega- 
tion was that he could not sue for pos- 
session till 191G when B s title was 
negatived. It was held, however, that 
time having commenced to run from the 
death of the widow it was not suspended 
by these events. Lastly it was held in 
Hen'a Monee v. Promothonath Ghose (16) 
that the right to sue on a final foreign 
judgment was barred after six yeirs from 
the date of the judgment and the time 
spent in executing the decree in the 
foreign country could not be excluded 
though this might mean that there were 
two decrees for the same sum in force, 
capable of being executed in the two 
countries. 

In the present suit, therefore, the appli- 
cations to set aside the ex parte decree or 
the appeal against the condition imposed 
by the Chief Judge did not suspend the 
period of limitation for the present suit, 
and further the period of limitation 
expired six years after the 3rd January 
1905 in spite of the order of the 
Raja dated the 7th of September 1909 
and announced to the parties on the 
17th of August 1910. The suit of the 
plaintiff could have been instituted in 
British India at any time within the six 
years mentioned and would not have 
been liable to dismissal even towards the 

(14) A. I. R. 1922 Mad. 79=45 Mad. 466. 

(16) A. I. R. 1923 Mad. 108. 

(16) 8 W. R. 32. 
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have stated that steps uagment of the 
to review the though the suit or 

3rd of knight have been 

the execution of the further 

stayed pendiUo poonch State.- It is 

proceedings 

country to 

A ftnv equitable principle to help 
introduc a case like the present. 

We therefore hold that the plaintiff is 
„ot entitled to the exclusion of any time 
° fc the suit became barred on the 

4th of January 1911 ^ ^ . 

It was argued on behalf of the appel- 
1 t that it should not be held that the 
l°intiff ought to have sued when there 
^ as a chance of the ex parte decree 
passed in his favour being set aside. It 
^as pointed out in this connexion in 
■ p. Sethu Rao v. S. Lakhshmi Ammal (17) 
that the only inconvenience to the 
plaintiff might be the loss of his Court 
fee but that was no fault of the law. 
We have already mentioned that a suit 
lies on a foreign judgment though an 
appeal against it is pending in the foreign 
country and the original judgment is thus 
liable to be set aside. There is little 
difference between this and the case put 
to us. 

To sura up the cause of action arose 
on the 3rd January 1905 from which 
date time began to run. Having once 
commenced to run it was not suspen* 
ded by any subsequent disability or 
inability to sue. Even if the contrary 
view be taken as to the continuous 
running of time the only period during 
which it could be said that the cause of 
action was suspended was from 1909 or 
1910 to 1914 and the exclusion of this 
period still leaves the present suit time- 
barred. 

The next question that arises is whe- 
ther the proceedings in the Court of the 
Baja of Poonch offend against the princi- 
ples of natural justice in that he accep* 
ted on the 29th of August 1914 a third 
review directed against his order announ- 
ced on the 17th of August 1910 on the 
same grounds as the first two, which 
were rejected, such procedure going 
against the principle of finality which 
has been held to he of the highest con- 
sideration in law so much so that it has 
been laid down that even an application 
for review qn^tlie^rou nd of the discover y 

'17) A. I. R. I02'j Mid. 1188. 
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of new evidence should only be admitted 
after the strictest enquiry. It is, we think, 
obvious that the acceptance of a third 
review in these circumstances amounts to 
a mere travesty of judicial procedure and 
that it cannot be recognised by a Court 
outside the jurisdiction of the Poonch 
State. It has been urged that in conse- 
quence of the introduction of the Law 
of Limitation into the Poonch State in 
1910 the third application for review 
was barred by time. This is a point 
which we are precluded from considering 
for we are in no sense a Court of Appeal 
exercising jurisdiction over the Poonch 
Courts and as such entitled to question 
or to criticise the action taken in techni- 
cal matters of procedure. In spite of 
this we are bound to give a decision on 
the question of whether the action taken 
in this third application for review 
offended against the great principles of 
natui’al justice. 

This third review application dated 
the 9th of October 1911 has already been 
mentioned but it is necessary to discuss 
it in greater detail. The grounds given 
in it are obviously the same as before but 
it is significant that it makes no mention 
of the allegation that the Baja’s order of 
the 7th of September 1909 did not 
become final as it was not signed by the 
Wazir — a point that was raised in the first 
review. Yet this was one of the grounds 
on which this review was accepted. It 
might again be noted here that it was 
not necessary for the Wazir to sign it and 
in any case the order rejecting the second 
review was signed both by the Baja and 
the Wazir. The Wazir is the instrument 
used by the Baja to lay the facts before 
him. In Mulk Shah v. Taru Singh (18) 
this Court held that the Baja was the 
fiual court of appeal. It is also signifi- 
cant that in this third review application 
the plaintiff stated that if he were com- 
pelled to present a new plaint there 
would arise complicated questions regard- 
ing the jurisdiction of the Poonch Courts 
over the defendants whereas the Courts 
had jurisdiction originally and the defen* 
dauts submitted to that jurisdiction. 
This is obviously the true reason why 
the plaintiff was desirous of getting the 
original ex-parte decree restored at any 
cost. Further the Wazir who advised 
the Kaja what order should be passed in 
this final review frankly treated it as a 
' (18) [1916] 13 P. W. R 19LG=34 I. OSo. 
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review of the previous reviews : vide lines 
27 and 28 of page 842 of paper book B. 

It is laid down in O. 47, R. 9 of the 
Civil P. G., that no application to review 
an order made on an application for a 
review or a decree or order passed or 
made on a review shall be entertained. 
This does not mean that a second appli" 
cation for review on now grounds cannot 
be entertained if made within limitation 
and the view held is that this can be 
done. But nowhere has it ever been 
held that a plaintiff can go on for ever 
presenting petition after petition con" 
taining the same grounds until some how 
he succeeds and has the obnoxious order 
reviewed and reversed. It was argued 
on behalf of the appellant that the 
Calcutta Courts used to allow review 
after review but all that Fukhecrooddeeti 
V. Kala Ghand (19). decided was that a 
second review could be allowed if the 
first was rejected as founded on insufii" 
oient grounds. This does not go beyond 
what is now the law. Again Nusseeru- 
din V. Indurnarain (20), only want to the 
length of stating that the Court might in 
the exercise of its discretion admit a 
seoond review even after a prior order 
rejecting a first review and that applica- 
tions for review dismissed for mere 
default might be re-admitted like appeals 
dismissed for default. But in the body 
ot the judgment towards the bottom of 
the second column of p. 95 the words 
used are that when there is an order 
rejecting a review applioation that is not 
a final order, and the Court is not pre- 
cluded from admitting the review upon 
another ground. 

It is nob, however, a question of what 
is or is not the law in British India and 
what luterpretation has been put on 
certain sections in the past but rather 
a question of basic principles without 
which there can be no such thing as law 
or justice. Once a decision has been given 
and no appeal lies that decision can only 
be questioned on certain grounds which 
are not technical in the sense in which 
^ the word is often used, of being almost 
' arbitrary and not based on any principle 
‘but technical in the sense that the rea- 
sons justifying any modification or alte- 
ration must be 'reasons which strictly 
tulfil the condition 'of being such that 
they could not be taken into acooui^at 

“iisrcreGi] 1 wrR.~M7~ 

(20) 5 W. R. 93=B. L. R. Sup. Vol. 3G7. 


the time the original order was passed 
and this for no default of the party who 
seeks reconsideration. A review is not 
an appeal. It is not a means of putting 
right a mistake, however heinous apart 
from olerioal error or mistake of calcula- 
tion and reluctant as all Courts must be 
to admit an application for review they 
must be doubly reluctant to admit a 
second application and in the nature of 
things it is radically in the truest sense 
of the word, unjust to admit a second 
application on the same grounds for to 
do so must be tantamount to reconsider- 
ing the correctness of the second if not 
of the first decision on the same mate- 
rials. And if this be the case with the 
second application what is to be said of 
a third ? It can mean nothing more nor 
less than the denial of all justice to the 
unfortunate respondent who has succeed- 
ed up to that point and sees the successi 
which he has achieved imperilled once 
more and for all ho knows to be imperil- 
led once again should he defeat this last 
attack. It follows therefore that a suit 
in a foreign Court based on what amounts 
to a miscarriage of justice cannot proceed 

and must be dismissed. 

The next question to be decided re- 
lates to the jurisdiction of the Poonch 
Courts and the submission of the defen- 
dants to that jurisdiction. We agree 
with the trial Court that the defendants 
were not residents in the Poonch State 
when the suit was instituted, whether 
it be taken that the suit was instituted 
in 1899 or 1903. Feroz Din was in the 
service of the Poonch State probably 
because of the position his deceased 
father held there, from Sambat 1952 to 
1954 (1895 to 1897 A. D.) then again from 
Sambat 1957 to 1959 (1900 to 1902 A. D ) 
and finally for a abort time in_1910. It • 

is admitted in the plaintiffs petition 
dated the 3rd of July 1902 presented to 
the Wazir, Sardar Devi Singh after the 
fire that the summonses in 1890 were i 
issued to the defendants at their home 
in Raisi in the Kashmir and Jummu , 
State. It was after that date that Pe- 
rez Din again became an oflficial in the 
Poonch State and both he and Moham- 
mad Din were officials there in 1902 
when the Wazir, Sardar Devi Singh 
ordered them to attend before 
Mohammad Din was only in the State 
for a short time in 1902. That appear- 
ance, however, is not relied' upon as the 
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vrocee.lings before the Wazjr were abso- 
lutely without jurisdrotion as already 

explained. Similarly, when the suit was 

revived if it ever was revived and came 

before Pandit Pyre Lai the summonses 
had again to be issued outside the juris- 
lU^finn of Poonch and m fact they were 
"Lhore in the Punjab by post. 
There was therefore no jurisdiction in 
the PoDnch Courts by reason of the 
defendant’s rehdence there when the 
guit was instituted. It is true that the 
defendants described themselves in cer- 
tain documents as sons of the Wazir of 
Poonch of which fact they seem to have 
been proud, and as residents of Poonch 
but in other documents they are des- 
cribed as residents of Lahore and other 
places. These documents, therefore, 

prove nothing. 

■^Ve also agree with the trial Court 
that the defendants were not subjects of 
the Poonch State. Their father belong- 
ed to Riasi in the Kashmir and Jummu 
State and he went home there to die 
after many years of service in the Poonch 
State,: which is a dependency of the Kash- 
mir and Jumm i Soate. The property he 
acquired was for the most part in British 
India. Me did acquire some immovable 
property in the Poonch State but the 
evidence docs, not establish that only a 
subject of that State could then acquire 
property there. In the State records 
Riasi WAS sliown as the defendants’ home 
and the fact that Nizam Din was an 
oOicial in a State which was a depen- 


dencyiof the State of his birth, would 
nob .givo him either a domicile in, or 
make him a subject of, the State in 
which he served. It was held in Ema’ 
nucl V. Sumoii (21) that neither the fact 
of possessing property in a foreign coun- 
try no.t. entering into a partnership there 
to deal with that property gave the 
lOourbs of the foreign country jurisdic- 
tion: in an action in personam over a 
British subject not resident in the 
foreigti country at the date of the action 
provided he neither appeared to the pro- 
'cess nor expressly agreed to the juris- 
rdictiou of the foreign Court. 

' Though, therefore in accordance with 
the evidence, it must be held that 
Muhammad Din and Mahtab Din were 
born in Poonch bub nob Feroz Din that 
would nob make even the two who were 


1-211 fl908j 1 K. B. 302=98 L. T. 304=77 L.?., 
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bora there, subjects of the Poonch State. 
There is no evidence as to what is the 
principle of nationality whether the jtis 
soli or the /ms sanguinis followed in the 
Poonch State or in the Kashmir and 
Jummu State. In E-nglish Law they 
would be held to be subjects of the same 
country as their father and he obviously 
was a subject of the Kashmir and Jummu 
State. This point is practically covered 
by the decision in Gibson & Co, Ltd. v. 
Gibson (22). The fact that Mohammad 
Din was there for less than a year as 
an official and Feroz Din was also an 
official there for three short periods 
would not make them subjects or resu 
dents of Poonch. They undoubtedly 
went there because of the position their 
father had held in the State bub they 
always returned either bo Riasi in the 
Kashmir and Jummu State or to Lahore 
in the Punjab. It is unnecessary to 
pursue this subject further. 

It was contended, however, that the 
Poonch Courts had jurisdiction because 
of certain powers of attorney which the 
defendants executed in favour of resi- 
dents of the State and that their having, 
done so amounted to a submission to the 
jurisdiction of the Poonch Courts. The- 
rulings relied upon do not support this. 

It was held in Janou Hussain v. Mar 
homed Okuthu (23) that where a business 
was being carried on in Ceylon by a 
person with a power of attorney authori- 
zing him on behalf of the firm to sue- 
and to defend suits in the Ceylon Courts 
and that person was served with a notice 
by the Ceylon Courts and did not appear 
with the result that an ex parte decree 
was passed against the firm, that 
amounted to submission to the jurisdic- 
tion of the Ceylon Courts and a suit 
would lie in British India on the judg' 
ment obtained in Ceylon against the 
defendants who were members of the 
firm. It was further held that if it waa 
proved that at the time the agent in 
Ceylon was served, he was in no sense 
the defendants' agent it might bo an 
answer to the validity of the foreign 
judgment. To a similar effect is Asan'' 
ally Nogoor v. Mahadu Meera (24). In 
the present case there was no business 
in Poonch and no attempt made 

(22) [19131 8 K. B. 379=82 L. J, K. B. 1315= 
29 T. L. R. 665=109 L. T. 445. 

(23) A. I. R. 1925 Mad. 155=47 Mad. S77, 

(24) A. I. R. 1926 Mad. 259. 
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to servo any agenb of the defendants 
in Poonoh. The principle followed in 
the above rulings has thus no appli- 
cation. Besides, most of the powers 
of attorney in question relate to the 
period [when 'the 'defendants were 
trying to get the ex-parte decree set aside 
without any conditfion while of the three 
that remain two were by Feroz Din 
alone, the first being executed while the 
illegal proceedings were going on before 
the Wazir in 1902, and the second being 
•executed for the purpose of another case. 
The only one remaining is dated the 3rd 
of October 1904 and was executed by the 
three brothers. It appointed an agent to 
defend several unspecified suits which 
were pending against the brothers in the 
Poonch Courts. There were other suits 
Ibesides the present one and it cannot be 
said that it was executed for this suit. 
It is also undoubted that the agent ap- 
pointed did not appear in the present 
Suit up to the time of the ex parte decree 
on the 3rd of January 1905 though he 
-seems to have used this power in the 
appeal which the defendants presented 
in the Raja’s Court. The defendants 
themselves also did not appear prior to 
-the 3rd January 1905 so that there was 
no submission to the Poonch Courts prior 
to that date. 

The question remains whether the fact 
that the defendants applied to the Chief 
Judge to set aside the ex-parte decree 
and later filed an appeal in the Court of 
the Baja against the order of the Chief 
Judge, amounted to a submission to the 
jurisdiction of the Poonch Courts. We 
think it did. In fact they succeeded at 
first in their appeal in the Raja’s Court 
beyond their expectation though in the 
ond as the result of the order passed in 
the third review, their position became 
worse than it would have been had they 
never taken any steps to set aside the 
^X'parte decree for had they not applied 
to do so the decree would have been 
without jurisdiction. But having applied 
they become subject to the jurisdiction 
•of the Poonoh Courts by reason of their 
submission to that jurisdiction. This is 
a curious result but it seems to follow 
irom the decisions on this point. It is 
true that it cannot be said that proceed- 
ings to set aside an x-parte decree are 
, preoeedings in the suit and it was argued 
that the submission to the jurisdiction 
Q^nst be in the suit ; but at the same time 


when the defendants asked the Poonch 
Courts to set aside the ex-parte decree 
and rehear the suit tliey must bo held 
to have been ready to accept -the deci- 
sions of the Poonch Courts, provided 
always that they were not opposed to 
natural justice etc. Tliat tliis was a 
voluntary submission follows from 
Giiiard v. De Clermont and Donner (25) 
and it is unnecessary to discuss any other 
authorities. We hold, therefore, that the, 
three defendants submitted to the juris- 
diction of the Poonch Courts by reason 
of their endeavour to get the ex-parte 
decree dated the 3rd of January 1905 set 
aside and for that reason only. 

We have now to consider whether the 
ex-parte judgment of the 3rd of January 
1905 upon which this suit is based is 
opposed to natural justice because it 
was passed when Feroz Din was insane. 
That question obviously remains open 
though the defendants later submitted to 
the jurisdiction of the Poonch Courts, as 
the final result of their submission left 
the ex-parte judgment to stand. There 
is considerable evidence that Feroz Din 
was mentally deranged for various periods 
and it is difficult to discount all of 'it. 
He obviously led a dabauched and irre- 
gular life and in consequence suffered 
from nervous irritability and insomnia 
which were treated with sedatives. At 
the same time we find that all along he 
was dealing with his property executing 
deeds, drawing cheques, making pur- 
chases and doing all the usual acts which 
a man has to do. The trial Court held 
it proved that he was insane from some 
time in October 1904 to some time ja 
F ebruary 1905 because it is not estab- 
lished that for that period be had been 
attending to the ordinary affairs of life. 
It was during that period that the ex- 
parte judgment was passed though it was 
before this namely in April 1904 that 
summonses issued by post to the defen- 
dants at Lahore. This, however, was too 
severe a burden to place upon the plain- 
tiff. Feroz Din was undoubtedly most 
eccentric and probably sufl'ored from 
slight mental derangement from time to 
time, but it is impossible to fix the time 
•when he was thus affected or to hold 
that he was completely incapable at any 
time of looking after his own affairs. 
He remained throughout the head of the 

“(25) [1914] 3 K. B. 145=83 L. J. K. B. 1407^ 
111 L. T. 293=30 T. L. R. 511. 
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family and no attempt was ever 
deprive him of this ^ 

certified that the ex parte 

Judlment was obtained against him at a 

*’ Thflearned'^counTelTor the appellant 

. that the trial Court erred m 

contende h ex parte judgment which 
holding th j ^as also opposed 

it 13 sought to e“i^^ 

to A a 3 when notice issued to him 

« Court of Pandit Pyre Lai he 

^'^TqLl f minor and no guardian was 
^ to look after his interests, 

S a^his guardian ad litem. The 
Rftia in his appellate order dated the 
Vfchof September 1909 which was an- 
nounced on the 17th of August 1910 held 
that there was no order of the Chief 
Judge appointing any one the guardian 
ad litem of the minor defendant and that 
this by itself was a sufficient reason for 
setting aside the ex parte judgment. He 
further held that it was necessary to 
appoint some one who was willing to act 
as bis guardian ad litem and that the 
Chief Judge neglected his duty by not 
appointing some one willing to act for 
him. There is much force in these re- 
marks of the Raja and the case should 
not hare proceeded ex parte against the 
minor. It was the duty of the Chief 
Judge to see that some one was present 
who was willing to act in his interests. 
It is true that Mahtab Din became a 
major at the beginning of October 1904 
before the judgment but no notice of the 
suit was ever given to him after he be- 
came a major and it must be held m the 
circumstances described above that he 
had no notice of the suit when he was a 
minor. This means that we hold 
that Mahtab Din had at no time prior 
to the date of the ex parte judgment any 
notice of the suit. This is the usual 
ground on which the English Courts held 
the procedure of foreign Courts to be 
opposed to natural justice, vide Rule 107 
at page 440 of Dicey’s Conflict of Laws, 
3rd edition. We hold that for this 
reason the ex parte judgment obtained 
from the Poonch Court cannot be sued 
upon in this country so far as Mahtab 
Din is concerned. 

It was then argued on behalf of the 
respondeuts that the ex parte judgment 
in question cannot be enforced in British 
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India against Feroz Din and Mohammad' 
Din also as they too had no notice of the- 
suit. As regards this question we are* 
in general agreemsnt with the finding of 
the trial Court, There is no doubt that 
summonses were sent to these two defen- 
dants who were majors by post to Lahore 
and the Chief Judge of Poonch held 
when the registered postal acknowledg- 
ments returned to him that they had 
been duly served. In these circumstances 
it was for these two defendants to prove 
that they did not receive notice of the 
suit. It is true that it has not been 
established what was the address on the 
registered envelopes which went to these' 
defendants but as they returned to the 
Court at Poonch duly signed the presump- 
tion is that they reached the defendants. 
Besides when these defendants applied to 
the Chief Judge on the l7th February 
1905 to have the ox parte decree set 
aside all they said was that the sum- 
monses were not duly issued to or served 
upon them. It must be held that this 
meant that the summonses were not sent 
according to the procedure in vogue in 
Poonch and this in fact was held by the- 
Raja in his appellate order announced on 
the 17th of August 1910. However the- 
question that the summonses were no(r 
served in the proper way cannot be taken 
before us. All we have to see is whether 
these two defendants bad notice and 
we find that they bad. 

The learned counsel for the appellant 
next argued that so far as Mohamad Din 
was concerned the trial Court waa 
wrong in holding that the proceedings 
in the third review which resulted in 
the ex-parte decree being restored, were 
contrary to natural justice in that : (1/ 
Muhammad Din was not served in them » 
and (2) he died on the I7th of November 
1912 and his minor son and wido^ 
were not brought upon the record as hiS 
representatives though the order in this 
review was not made till the 29th of 
August 1914 the application for review 
having been filed on the 9th October 
1911. He contended that Mohammad- 
Din was served and that the doctrine o 
nunc pro tunc applied and thus it was 
not necessary to bring his legal repre- 
sentatives upon the record, arguments 
having been heard on the 6th of August 
1912 before his death. The notice to- 
Mohammad Din in this third review was 
sent to the Deputy Commissioner, GuJ^ 



1927 


llARi Singh v. Muhammad Said 


Lahore 21'^ 


rauwala, in the Punjab to be served on 
him at Shiekhupura. The Deputy Com- 
missioner’s order was that it should be 
given to Sher Singh process-server to 
effect service. The hearing at Poonch 
was fixed for the 5th of August 1912, 
Sher Singh went to Sheikhupura and he 
himself wrote two reports on the 23rd of 
July 1912. The first was to the effect 
that he left the notice with Khushal 
servant of Mohammad Din as the latter 
was absent and that this servant promis- 
sed to make it over to Mohammad Din 
on his return. The second purports to 
be an affidavit written by Sher Singh 
himself but not attested by any qualified 
person, to the effect that Sher Singh made 
over the notice to Khushal in the pro* 
senoe of one Jhanda and that Khushal 
sent it to Mohammad Din by private 
post that very day at 2 p. m. These 
two reports are contradictory and Sher 
Singh has not been examined as a 
witness. The only witness examined 
on this point was one Kartar Singh 
a servant of the plaintiff who was 
not mentioned in either of the two 
reports of Sher Singh. He stated that 
ho went to Gujranwala and that it 
was he who got the summons from the 
Court official there though the order was 
that it should be given to the process- 
server. There were other indications in 
his statement that he was not a truth- 
ful witness and his testimony must be 
rejected. This leaves the two reports of 
Sher Singh which agree to this extent 
that he made over the notice to Khushal. 

This was not proper service in British 
India it having been specially enacted 
by the explanation to O. 5, R. 15 of the 
Civil Procedure Code, that a servant is 
not a member of the family within the 
meaning of that rule. This was proba- 
bly done because both the process serv- 
ing establishment and servants can be 
easily influenced in this country. When 
the case came on for hearing on the 5th 
of August 1912 the Wazir did not note 
that the service was sufficient but only 
recorded that the respondents were 
absent and that the papers should be 
laid before him next day. All that we 
are concerned with is whether it can be 
held in those circumstances that Moham- 
mad Din had notice of the review appli- 
cation. We are of opinion that he had 
nob. It is not sufficient to say that ha 
must have learnt from his brothers who 


did receive notices that the review was 
pending. In order to bind him it was 
necessary to give him direct notice in 
some form. 

The learned counsel for the appellant 
then contended that as Feroz Din was 
the general agent of Mohammad Din, 
service upon Feroz Din was sufficient. 
There are certain documents upon the 
record which are signed by Firoz Din on 
behalf of Mohammad Din as his general 
agent but the power of attorney has nob 
been proved, and it cannot be said what 
its terms are. There is thus no force in 
this argument. Peroz Din had on a 
previous occasion namely the 5th May 
1912, refused to accept the notice sent to 
Lahore to Mohammad Din though he gave 
information where Mohammad Din was. 
Besides no attempt was made bo serve 
Mohammad Din through his agent Feroz 
Din. It was attempted to give him 
notice direct and this failed. It must 
therefore be held to be against natural 
justice to have proceeded with the suc- 
cessful third review without notice to 
Mohammad Din. For this reason the 
foreign judgment cannot be enforced here 
against Mohammad Din’s representative. 
°W 0 are further of opinion that it 
amounted to a denial of natural justice 
not to have brought the legal representa- 
tives of Mohammad Din upon the re- 
cord of the third review when he died on 
the 17th of November 1912 and for that 
reason the judgment sued upon cannot be 
given effect to against them. An applr' 
cation to bring his minor son only on the 
record of the third review was made by 
the plaintiff on the l6th of August 191^, 
long after the time for doing so had ex- 
pired. It was alleged in this application 
that the least hearing, the date of which 
was not stated took place in the life- 
time of Mohammad Din the date of 
whose death was not given, and that only 
the final order remained to be announced. 
It was held on the I9bh August 1911 
that the doctrine of imnc pro tunc 
applied vide : O. 22, R. 6 of the Civil Pro- 
cedure Code. Nothing else was said. 
The Wazir did ' order on the 5bh of 
August 1912 that the papers should be 
laid before him on the 6fch but he did 
nob note that the plaintiff or anybody 
on his behalf appeared on the fith. The 
record of that day’s proceedings as 
proved by the copy produced, consists oi 
certain notes headed notes from appel 
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Ibltement by reason of the death of 
ifch-er party between the conclusion of 
the hearing and the pronouncing of the 
judgment which may in such ca=;e be 
pronounced notwithstanding^ the death. 

In the final note of the Wazir, dated the 
27th of August 1914, to the Raja who 
accepted his conclusions, he interpreted 
this note dated the 6th of August 1912 
as showing that his predecessor at that 
time studied the case and intended from 
the purport of the note he recorded to do 
justice to the plaintiff. This would 
mean that it was a note made by the 
former Wazir from materials on the re* 
<»ord and that no arguments were heard. 

In this final note it was also mentioned 
that the Raja, who was in fact the Court, 
the Wazir being only his in.strument and 


adviser, meant to hear the parties when 
he went in 1913 to Lahore. It follows 
that he did not consider that there had 
been a final hearing on the 6th of August 
1912 when the plaintiff’s arguments 
were heard. We, therefore, hold that 
there was not a final hearing of the 
review on the 6th of August 1912, that 
ox parte arguments were not heard on 
that date, that the doctrine of nunc pro 
tunc did not apply and that it was 
necessary to bring the representatives of 
Mohammad Din on the record of the 
third review. The judgment sued upon 
cannot, therefore, be enforced against 
Mohammud Din's representatives here as 
the procedure adopted in the third re* 
view was opposed to natural justice so 
far as they were concerned. 

We are unable to hold that the evi- 
dence establishes that the ex parte judg- 
ment was the result of intrigue in the 
State. There was certainly intrigue but 
it has not been proved that the judg* 
uuent was influenced by it. In this res- 
pect we agree with the trial Court. 

It was mentioned on behalf of the 
appellant that it did not matter whether 
Mahtab Din bad notice or not, or whe- 
ther he was a minor, in the proceedings 
leading up to the ex parte judgment as 
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when be became a major h© came to an 
arrangement with his brothers by which 
he gave up his interest in his father's 
property. He did write a deed of release 
on the 21st of October 1904 on receipt of 
Rs. 10,000, but Peroz Din gave him 
some immovable property on the 15th 
of August 1914 and noted in the deed 
executed then that it was always the 
idea of the brothers to restoi'e Mahtab 
Din to his original position though it 
was thought best at first to get a deed of 
release from him until he became of good 
character. On the same date Mahtab 
Din executed a second deed of release as 
regards the ancestral property. He was, 
however, never asked in the suit to ex- 
plain these documents though it was 
specifically denied in the plea that he 
had lost his right to succeed to the 
estate left by his father. Further, this 
matter was not put in issue, and though 
the trial lasted for many years the plain- 
tiff did not request that an issue should 
be framed and decided. This shows 
beyond all doubt that this question was 
dropped and not pressed. It cannot be 
raised now. Besides, the appellant has 
prayed for a decree against him also to 
the extent that be holds property which 
came from his father Nizam Din and be 
has not offered to strike his name off the 
record. The matter has thus no impor- 
tance. 

No other grounds were argued, hut it 
requires mention that Moti Sagar, on 
behalf of the respondents, raised several 
objections regarding irregular procedure 
in the Poonch Courts, which we have not 
discussed as they cannot be made a 
defence here though they could be taken 
in the Poonch Courts. 

For the several reasons already given 
we dismiss the appeal with costs. 

G.B. Appeal dismissed. 
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Tunnan and another — Defendants — 
Appellants. 

V. 

Tota — Plaintiff — Respondent, 

Second Appeal No. 2341 of 1926, Deci" 
ded on 17th January 1927, from a decree 
of the Senior Sub*J., Kangra, D/“ loth 
June 1926. 
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* ’(<*) Limitation Act, S. 'Ky^Taking water 
course through another'? i>rcfert*; is an easement, 

Tiv’ciag a wibst-oourae through .vuothjr p3r- 
«oq’s pr ipjttv is A i easQtuaut within the neau- 
ing of S. 26.' [P 217. C 2] 

(6) Linitia^lon Act, S. 20-^One co-sharer can- 
not grant easement without consent of the rest. 

Nono of the proprietors can do anything which 
alters the co liitiou of the joint property with- 
out the consent of all the co-sharers, o. g,, one 
co-sharer cannot grant an eisement to th3 
•detriment of the other co-sharers, [P 277. C 2J 

M. C. Ma'iajan — for Appellants. 

A. N. Chona for Faqir Ghaui — for 
Bespondents. 

Judgment. — The plaintiff owns a 
gharat and an orchard. He obtained per- 
mission in January 1914, from Sangara, 
one of numerous co*sharers, to take a 
water-course through the joint land of 
Sangara and the other co-sharers so as to 
water his orchard and drive his mill. This 
rdeans that the plaintiff, or rather the 
plaintiff's son, got from one co-sharer the 
right of easement of taking a water- 
course through the joint land of the 
grantor and the other co-sharers. Two 
of the co-sharers, that is the two defen- 
dants named in the plaint, obstructed 
the plaintiff in the exercise of his right 
on the 7th ,June 1924. The plaintiff 
■accordingly sued them for Rs. 76 on 
account of damages for loss of income 
irom the mill together with Rs. 23 as 
compensation on account of certain fruit 
•trees in the orchard, which had dried up. 
The plaintiff further said that he had 
heen taking water for 20 years in this 
way. The two defendants denied the 
plaintiff’s right to take the water-course 
■through their land and added that one 
co-shaver could not grant such a right. 
It would appsar that Sangara, who 
granted this right, is paid Re. 1 a year 
by the plaintiff. The trial Court fo’ind 
•that the water-course had beea taken 
through this joint property for a little 
more than 12 years, i. e., since January 
1914, and nob for a period of more than 
20 years, which was the period about 
which the parties went to trial. It, how* 
■ever, held that a period of 12 years was 
sufficient to oust the other co-sharers 
■from any right to prevent the plaintiff 
from getting water. Damages were 
assessed at Rs. 47-8 and this sum was 
decreed. The lower appellate Court dis- 
• missed the appeal and the defendants 
^ave presented this second appeal. 


It is obvious that permission to take 
water through another person’s property 
IS an easement witliin the meaning of 
S. 26 of the Limitation Act. It was 
admitted before me that the plaintiff had 
nob acquired an easement under that 
section, bub the respondent’s counsel 
contended that one co-sbarer out of 
numerous co-sharers could grant such an 
easement to the plaintiff. It is the case 
that one co-sharer can sell his share of 
joint property and he may be able 
to lease his share of joint property 
bub this is nob as sale or lease but 
the grant of an easement to the detri- 
ment of the other co-sharers. As stated 
in para. 225 of the Rattigau’s Digest 
of Customai-y Law, in the absence of 
custom (which is nob alleged here) 
none of the proprietors can do anything 
which alters the condition of the joint 
property without the consent of all the 
co-sharers. This is a well-established 
rule. It follows that Sangara had no 
right to grant such an easement to the 
plaintiff without the permission of his 
co-sharers and that the defendants were 
justified in obstructing the plaintiff in 
the exercise of this alleged right. This 
they probably did in order to prevent 
the plaintiff from acquiring j^ermanenb 
rights in the water-course and they were 
fully entitled to do so. Ko easement has 
been established and Sangara had no 
right to give an easement by grant with- 
out the consent of all the co-sharers. 

The appeal must, therefore, be accepted 
and the suit dismissed with costs through- 
out. 

j.V. Appeal accepted. 
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Harrison, J. 

Emperor 

V. 

Sher Singh and another — Accused. 

Criminal Revision Petition No. 1238 of 
1926, Decided on 15th January 1927, 
from the Isb Glass Mag. Gurgaon, DZ-SOth 
March 1926. 

(a) Criminal P. C.. S. i30—RigUt to reopen 
in revision question of gutli is lost when there is 
a finding on it by High Court hi a previous pro- 
ceedings. 

Where a High Court has given a finding on 
appeal as to the guilt of the accused person and 
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subsequently a notice is served nnt 

to show cause why his sentence not be 

enhanced the right which 

S 439 (6) to reopen the question of his o^rit had 
no such finding been given vanishes because of 
the inherent incapacity of any Judge of a High 
Court to reconsider the decision given b> another. 
This principle applies equally to a previous order 
on revision and a previous order on app^^al; 

1926 Bom. 555, Foil., A. I. H 1925 Bom. 
263, Diss. from. CP 213 Cl] 


(6) Penal Code, S. 325— a man was beat and 
received very serious Injuries e:Kepting his head 
which received only one injury — Ofence is 
committed under S. 325 and not under S. 307. 


Two persons armed with lathis attacked a 
third person, beat him to the ground, broke his 
thigh and ulna bone struck him at nine places 
and continued to strike him after he had fallen 
on the ground. But there was only one injury 
on the bead. 

Held : that thinking the injuries as a whole the 
legitimate inference was that they did not intend 
to kill him. They are therefore guilty not under 
S. 307 but under S. 325. [P 213 C 2] 


Bam Lai — for the Crown. 

N. C, Mehra — for Respondents. 


Judgment.— Sher Singh and Bhup 
Singh sons of Nand Lai were convicted 
by Mr. Khan Chand Janmeja of having 
attempted to murder Nanu Ram Lambav' 
(Zar and were sentenced to undergo rigor* 
ous imprisonment for four years and to 
pay a fine of Rs. 200 each. On appeal 
the convictions were changed and shown 
under S. 325 and the sentences of irapri* 
sonment were reduced to one year in the 
cases of both the accused. From this 
order an application for revision was 
presented which was dismissed by a Judge 
of this Court. Subsequently an applica- 
tion was made by the Government Advo- 
cate for revision of the sentences by en- 
hancement and at the opening of the 
hearing Mr. Ram Lai, who appears for 
the Grown, has drawn my attention to 
a very recent authority, Empeyor v. 
Jorabhai (1), which Mr. Nihal Chand con- 
cedes lays down good law. This is to the 
effect that where a High Court has given 
a finding on appeal as to the guilt of 
the accused person and subsequently 
a notice i • served upon that person to 
show cause why his sentence should not 
be enhanced the right which he would 
have had under S. 439 (6) to re-open the 
question of his guilt had no such finding 
been given vanishes because of the inhe- 
rent incapacity of any Judge of a High 
Court to reconsider the decision given by 
another. This principle, it appears to 
me, applies equally to a pr-jvious order 

(1) A. I. R. 1926 Bom. 555=50 Bom. 783 


on revision and a previous order on ap- 
peal, and I followed this authority which 
dissents from the view taken in Mangal 
Naran v. Emperor (2). The only ques- 
tion, therefore, is whether the finding of 
the Sessions Judge is correct, and whether 
on that finding the sentence is adequate. 
Counsel has drawn my attention to the 
fact that the Sessions Judge is wrong in 
saying that the assailants scrupulously 
avoided all vital parts for there was one- 
contused wound on the back of the head 
of Nanu Ram, and he has asked me to 
find that the facts establish a deliberato 
attempt to murder. 

The facts are that about half past 
ten in the morning the two accused armed 
with lathis rushed out and made an attack 
upon their enemy Nanu Ram, beat him 
to the ground, broke his thigh and ulna 
bone, struck him at nine places and con- 
tinued to strike him after he had fallen 
on the ground. There was only one in- 
jury on the head. It is contended by the 
counsel for the Crown that had they not 
been interrupted they would have put 
an end to their victim. This no man 
can tell. Taking the injuries as a whole 
I think the inference drawn by the Ses- 
sions Judge is correct that they did not 
intend to kill him but merqly intended 
to cause him very serious injuries. I, 
therefore, maintain bis finding. 

The question of sentence remains, and 
this, I think, is very inadequate indeed. 
It is one thing for two men to quarrel 
and for one to strike the other with a 
lathi and it is quite another matter for a 
determined premeditated attack to be 
made by two men on one as in this case. 

I accept the application for revision pres- 
ented by the Grown to the extent of 
enhancing the period of imprisonment ta 
three years. I have taken into account 
the fact that substantial fine has been im- 
posed in addition to the imprisonment. 

j.v. Applica tion accepted. 

" (2) A. I. R. 1925 Boin.“^8=49 Bom. 450. 


A. I. R. 1927 Lahore 218 

Addison, J. 

Beli iJam— Defendant— Appellant. 

Prem Kaur and another — Plaintiffs and 

jEeadants— Raip^ideats. 

Second Appeal No. 2313 of l92o. De- 
ded on 13th January 1927, frotn ^ 
Qcreo of th© Disfe. J.* lifthoro, ottt 

uly 1925. 
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(а) Law — Widow — Maintenance, i*n- 
cluirged on property, is enforceable like 

other liaMUties, 

A widow’s right to receive maiuteuance is 
one of au indefinite character which, unless 
made a charge upon the propertv, is enforceable 
only like any other liability in respect of which 
no charge already exists. [I* 219. C 2] 

(б) Hindu Law— Widow— Right of residence 
over ancestral house fs indefeasible. 

If a Hindu widow is living in the ancestral 
family house, then any transfer or purchase of 
the same will be subject to that right. But 
when she is living in the family dwelling house, 
which is not ancestral, she has a right of 
residence in it unless the property is trans- 
ferred for family necessity. [P 220, C Ij 

Hargopal — for Appellant. 

Judgment. — On the 26th of March 
1915, Makhan Singh mortgaged a house 
to one Shrimati Ishar Kaur, wife of 
Madho Ram, for Rs. 2,000. According 
to this deed the money was required 
for business and for a deposit which had 
to be made in some Court. On the 6th 
June 1916, a second mortgage was effec* 
ted of this house for Rs. 2,500 in favour 
of Beli Ram. Of the sum advanced on 
the second mortgage Rs. 2,205 were paid 
to the first mortgagee, Rs. 55 were on 
account of the expenses in connexion 
with the registration of the deed and 
the stamp, while the small balance of 
Rs. 240 was paid to the mortgagor. 
The reason for the second mortgage 
seems to have been that the husband of 
the first mortgagee was pressing for bis 
wife’s money. The second mortgagee 
later sued the mortgagor on the mort- 
gage and obtained the usual decree for 
sale of the property. The mother of the 
mortgagor, namely, Mt. Prem Kaur then 
instituted the present suit for a declara- 
tion that she had rights of residence 
and maintenance in the house in ques- 
tion and that it should be sold subject 
to her rights. The two Courts below 
decreed her claim, and the mortgagee* 
deoree-holder has preferred this second 
appeal. 

The issue framed was : Whether the 
plaintiff had any right of maintenance 
and residence in the house in suit, and 
it is sufficiently wide to cover all the 
points arising. All, however, that the 
lower appellate Court has held is that 
Makhan Singh, the mortgagor, used to 
drink heavilyi that the first mortgage was 
not for necessity and that the second 
mortgage was also not for necessity as 
the second mortgagee knew the whole 


circumstances. The learned District 
Judge considered that on this finding 
Makhan Singh’s mother was entitled 
both to maintenance from and residence 
in the house in question. 

The questions of maintenance and 
residence are, however, different. The 
subject of maintenance is discussed at 
length in Mayne’s Hindu Law and' 
Usage, 9th Edition, page 663 et seq. 
It is also summarised at page 487 of 
Mulla's Hindu Law, 4th Edition. The 
widow’s right to maintenance is liable 
to be defeated by a transfer of the hus- 
band’s property to a bona fide purchaser 
for value without notice of the widow s 
claim for maintenance. It is also liable 
to be defeated by a transfer to a pur- 
chaser for value even with notice of the 
claim, unless the transfer was made with 
the intention of defeating the widow’s 
right and the purchaser had notice of 
such intention. In fact, a widow’s right 
to receive maintenance is one of an in- 
definite character which, unless made a 
charge upon the property, is enforceable 
only like any other liability in respect 
of which no charge already exists. But, 
where maintenance has been made a 
charge upon the property or it has been 
agreed that it will be a charge on cer- 
tain property then the transferee must 
hold it subject to that charge. Itis- 
pointed out in Mayne’s Hindu Law that 
the texts which are relied on as making 
the widow’s maintenance a charge upon 
the inheritance are exactly similar to 
those which charge it with the payment 
of debts, the expenses of marriage and 
funeral ceremonies, etc. This is the 
reason why it is first necessary to have 
fche maintenance made a charge upon 
the property before a transferee will bo 
bound by this circumstance. 

In the present case no attempt has 
been made to prove that the sale in 
question was to defeat the widow’s right 
of maintenance or that the purchaser 
had notice of such intention. Her in- 
definite right of maintenance has so far 
not been a charge and was not a charge^ 
upon any part of the property at the 
time of the transfer in question. As 
regards maintenance, therefore, it fol 
lows that the appeal must be accepted. 

I come next to the question^ of the- 
widow’s right of residence in this house. 

The principle is laid down in para. ^65’ 

at page 668 of Mayne’s Hindu Law, 
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9th Edition, whei-e it is said that there 
is a distinction between the right of a 
widow to continue to live in the an* 
cestral family house, and her right over 
other parts of the property. If she is 
living in the ancestral family house 
then any transfer or purchase would be 
subject to that right. In the present 
suit no attempt has been made to prove 
that she is living in the house in ques- 
tion or that it is the ancestral family 
dwelling house. In fact it is admitted 
that this house was purchased by the 
widow’s husband, so that it would ap- 
pear that it cannot be the ancestral 
family house. As she has neither proved 
that she is living in the house or that 
it is the ancestral family house in which 
she has a right to live, it seems to me 
that the appeal must also be accepted 
as regards the widow’s right of residence. 
If the son had sold the family dwelling 
house for family necessity his mother 
would have no right of residence in it. 
In the present case, however, it has been 
held by the Courts below that there 
was no family necessity, so that she 
would have been entitled to the right 
of residence, had it been established that 
ghe was living in it and that it was the 
family dwelling house. 

For the reasons given above I accept 
the appeal ex parte and dismiss the suit 
with costs in the two Courts below. 
There will be no costs here as the res- 
pondents did not appear. 

j.v. Appeal accepted. 

A. 1. R 1927 Lahore 220 

Addison, J. 

Qaimi, — Convict — Appellant. 

V. 

Emperor — Opposite Party* 

Criminal Appeal No. 1212 of 1926, De- 
cided on 24th January 1927, from an 
order of the S. J., Shahpur, D/-3rd Sep- 
tember 1926. 

Penial Code, S. 419 — Accused convicted under 
S. il^~-Consldering previous convictions for 
theft and burglary for enhancing sentence seems 
anomalous-^'Penal Code, S. 75. 

It seems somewhat anomalous that previous 
convictions of an accused for theft and burglary 
should be taken into account in increasing bis 
sentence where the subsequent offence is cheat- 
lug by personation under S. 419. [P222 Cl] 

T>in Diayal Kapur — for the Crown. 

Judgment. — The appellant pleaded 

uilty to a charge undar S. 419, Indian 
penal Code, and was sentenced to seven 


years rigorous imprisonment under that 
section, read with S. 75 of the Indian 
Penal Code. His grounds of appeal 
which were sent from Jail, are to the 
effect that he was drunk when he repre- 
sented as a witness for the defence in a 
particular case that he was another per- 
son. It has been clearly established that 
he did falsely represent himself to be 
another person when giving evidence for 
an accused in a particular case and he 
was properly convicted under S. 419, 
Indian Penal Code, an offence to which 
he pleaded guilty. I maintain his con- 
viction. 

He has been previously convicted as 
ofllows : 

(1) He was sentenecd to six months 
rigorous imprisonment on the 17th of 
March 1915, under S. 457, Indian Penal 
Code. 

(2) He was sentenced to two years’ rigo- 
rous imprisonment on the 9th of Decem- 
ber 1918, under S. 380, Indian Penal Code. 

(3) He was sentenced to two years' rigo- 
rous imprisonment and a fine of Rs. 300 
on the 31st January 1921, under S. 429, 
Indian Penal Code. 

It seems somewhat anomalous that pre- 
vious convictions for theft and burglary 
should be taken into account in increas- 
ing his sentence in the present case where 
what he did was to appear in Court and 
falsely represent himself to be another 
person when he was giving evidence on 
behalf of a particular accused. The 
maximum sentence under S. 419, Indian 
Penal Code, standing by itself, is three 
years rigorous imprisonment. In the 
circumstances I accept the appeal to the 
extent of reducing the sentence under 
Ss. 419/75, Indian Penal Code, to four 
years rigorous imprisonment. 

J-V. Sentence reduced. 
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Shadi Lad, C. J. 

Emperor 

V. 

Sardara Singh — Accused 

Criminal Revision No. 1774 of 1926, 
Decided on 28th January 1927, reported 
by the S. J., Montgomery. 

Crhninal Trial^Detterreni sentence is neces- 
sary for o ffences relating to coins. 

Offences connected with counterfeit coins are 
detected with great difficulty and call for a de- 
terrent sentence. [P 221 C 1] 






1927 Qamar-ud-din v. Rahmat 

Facts. — The accused Sardara Singh 
has been convicted under S. 235, Indian 
Penal Code, of the offence of baing in 
possession of instruments and material 
for the purpose of using the same for 
counterfeiting the King’s coin, or know- 
ing th?-t it was intended to be used for 
that purpose. This conviction has been 
upheld by me on appeal, the other ac- 
cused being acquitted. 

The sentence awarded by the trial 
Court is one of one year’s simple im- 
prisonment, with a tine of .Rs. 60. The 
reason given for awarding simple im- 
prisonment is the youth of the accused. 
The prisoner’s age is stated to be 23. This 
might be a reason for reducing the term 
of imprisonment, but is .wholly inade- 
quate for awarding simple imprisonment 
in place of rigorous imprisonment as 
punishment for such a serious offence. 

Grounds. — Offences connected with 
counterfeit coins are detected with great 
difficulty and call for a deterrent sen- 
tence, the maximum provided in the 
section being ten years. I, therefore, 
recommend that the sentence be enhanced, 
at any rate to the extent of imposing 
rigorous imprisonment in place of simple 
imprisonment for the same term. 

Order. — The prisoner Sardara Singh 
has been convicted under S. 235 of the 
Indian Penal Code of the off ence of being 
in possession of instruments and material 
for the purpose of using the same for 
counterfeiting King’s coin and has been 
sentenced to simple imprisonment for 
one year and a fine of Rs. 50. I have 
carefully considered the judgmennt of 
the trial Magistrate as well as that of the 
learned Sessions Judge, and I have no 
hesitation in holding thas the conviction 
is fully justified. 

As regards the punishment, I am of 
opinion that in view of the serious nature 
of the offence committed by the prisoner, 
the sentence imposed by the trial Magis- 
trate is wholly inadequate. Accordingly 
1 accept the recommendation made by 
the learned Sessions Judge aod sentence 
the convict to rigorous imprisonment for 
one year in addition to the simple im- 
prisonment already undergone. The 
sentence of fine and imprisonment in 
default of payment thereof shall stand. 

j.v. Sentence enhanced. 
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SHADI LaL. C. .1. AND Broadwav, j, 
Qimar'ud'din — Plaintiff — Appellant. 

V. 

R'lhmit All Shah — Defendant — Res- 
pondent. 

Letters Patent Appeal No. 91 of 1925,- 
Dacided on 8th January 1927, from the 
judgment of Harrison, J., D/- 18th De- 
cember 1924, in Civil Appeal No. 989 of 
1924. 

Punjab Courts Act, S. 41 — Question of law — 
Construction of a document forming the basis of 
a suit is question of law. 

The construction to be placed on a document 
on which a suit to a large extent is ba.sed is one 
of law. [P 222, C 1] 

Badri Das — for Appellant. 

Devi Daijal — for Respondent. 

Broadway, J. — This is an appeal 
under S. 10 of the Letters Patent against 
an order of Mr. Justice Harrison. The 
facts briefly are that the plaintiff insti- 
tuted a suit for the recovery of Rs. 432 
with interest claiming that he had ad- 
vanced that amount to the defendant as 
a loan. In support of his contention he 
produced tlie receipt Ex. P-1. The de- 
fendant denied the loan and alleged 
that he and the plaintiff with certain- 
other persons had entered into a partner- 
ship with the object of purchasing cer- 
tain immovable properties and selling 
them at profit. The partners con- 
tributed certain specified sum of money 
out of which the purchase was to be^ 
made, and were to share the profit in- 
certain specified shai-es. The trial Court 
decreed the plaintiff’s suit holding that 
the sum in question had been advanced 
as a loan. 

This decree was maintained in appeaH 
by the learned District Judge. A se- 
cond appeal was preferred by the defen- 
dant and was heard by Mr. Justice 
Harrison who after careful considera- 
tion of the document in question- 
Ex P'l and other circumstances came 
to the conclusion that the transaction 
was a partnership one and dismissed tbo 
plaintiff’s suit. 

Before us it is urged by Mr. Badri 
Das that the view taken by the learned 
Judge in Chambers was erroneous and 
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1 fhfl finding of the learned Dis- 

Srf Judge was a finding of fact which 

ought not to be impugned m second ap- 

peal. 

The point for determination mvolved 

is the construction to be placed on a 
t^ocument on which the suit to a large 

Went was based and the question was 
inne therefore, of law, and as such a 
Igeoond appeal was competent. The con- 
structions placed on this document by 
learned Judge in Chambers is clearly 
^ possible one and I see no reason to take 
a different view. I would, therefore, dis- 
jniss this appeal with costs. 

Shadi Lai, C. J.— I agree. 

j,v. Appeal dismissed. 
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Zafar Ali, J, 

Mahraj Din — Accused — Appellant. 


V. 


Emperor — Opposite Party. 

Criminal Appeal No. 1178 of 1926, De- 
cided on 11th January 1927, from the 
order of the 1st 01. Mag., Lahore, 
D/- 29th October 1926. 

Penal Code, Ss. 375 and 511 — Qirl alleged to 
be raped found seated on naked thighs of accused 
— Private parts not bleeding — Offence is attempt 
to rape. 

Though rupture of the hymeu is by no means 
necessary in law to constitute a rape the Courts 
are reluctant to believe that there could have 
been penetration without that, which is so very 
near the entrance, having been reptured. 

A lad of 18 was convicted of rape on a female 
child of 5J years. The child, stripped of her 
trousers, was found seated on the naked thighs 
of the accused, but there was no bleeding from 
her private parts with the exception of fresh 
redness at the entrance to the vagina. The girl 
bore no other mark of injury and her hymen 
was intact. She also did not cry out : 

Seld i that this was not merely an indecent 
assault by the accused but that he attempted, 
though unsuccessfully to effect penetration and 
hence the offence was an attempt to commit 
rape. [P. 2'i3, 0. 2] 

Feroze Din — for Appellant. 


Judgment — The appellant, Mahrai 
Din by name, has been convicted of rapei 
and sentenced under S. 376 of the Indian 
Penal Code to rigorous imprisoment for 
five years. He was an itinerant seller of 
glass bangles and bis victim was a female 
child aged about 5^ years. He himself 
is a lad of eighteen years. 

On the fateful day at about 2 p. m. he 
sold some bangles to Mt. Sawatri Devi 
(P. W. No. 3), the mother of the child, 
for 13 annas. This transaction took 
place in the deorhi of Mt. Sawatri Devi's 
house. She paid him annas 10 and leav- 
ing him in the deorhi went upstairs to 
fetch the balance, bnt instead of return- 
ing herself she sent the money by hand 
of her daughter. As the child did not go 
back for a long interval, Mt. Sawatri 
Devi herself came down and saw her 
seated on the naked thighs of the appel- 
lant. He was sitting with his knees on 
the ground. His trousers were half way 
down. The girl’s trousers were lying on 
the ground close by. Seeing Mt. Sawatri 
Devi the appellant stood up and tied up 
his trousers. She seized him and began 
to heat him with shoes. Hearing the 
noise made by her Mt. Sohagwanti (P. 
W. No. 4) who lived in that very house 
and her neighbours Babu Charan Das 
(P, W. No. 5) and Sher Singh (P. \V. 
No. 10) came up. Babu Oharan Das left 
immediately to fetch the father of the 
child from his office and he came home 
in about half an hour, and it was he who 
made the First Information Report to 
the Police that very afternoon. Dr, 
D’Abreau, Assistant to the Civil Surgeon 
of Lahore, examined the girl as well as 
the appellant the same day. With the 
exception of fresh redness at the entrance 
to the vagina, the girl bore no other 
mark of injury, and her hymen was in- 
tact. There were no marks of blood or 
semen on her person. The mother of the 
child deposed, on the other hand, that 
the girl was bleeding from her private 
parts and that her legs were full of 
(besmeared with ?) blood and water 
(semen) and that her suthan was soiled 
with blood and water. Mt. Sohagwanti 
(P. W. No. 4) stated that the child was 
without any trousers ard was bleeding 
from her private parts. Babu Charan 

Das stated 

the suthan of the girl was in her legs but was 
loose. The suthan -was smeared with blood. 
T he legs were clean. 
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Shei' Singh (P. W. No. 10) stated " there 
was a boy‘ (i. e., the appellant) present 
there with many ohoories. 

The girl was wearing only a shirt. Her 
pyjama was lying close to her. There 
was blood and semen on the upper part 
oE one of her thighs. 

As the trousers of the child had been 
taken off and were lying on the ground 
•close by \t is dif&oult to see how they 
could be soiled with blood, etc. The 
trousers had no blood on them when 
they were made over to the Sub-Inspec- 
tor of Police, and it was stated that they 
had been washed by Mt. Sawatri Devi 
before that. But this could not be true, 
because evidently the trousers could not 
have been soiled with blood or semen. 
Further, the child could not have bled 
as she bore no wound nor was there any- 
where a rupture of her skin. After Dr. 
D’Abreau had been examined Mt. Sawatri 
Devi was re-called and then she stated 
that there were only two or three drops 
of blood. The Sub-Inspector of Police 
found no blood on the trousers of the 
accused, nor on the trousers of the girl ; 
but the Chemical Examiner detected 
blood on the trousers of the accused but 
no semen on either. It cannot be said 
that the invisible stain of blood on the 
trousers of the appellant was caused by 
the blood of the girl. The Doctor when 
re-oalled stated : 

A bruise of the xnuouous membraDce might 
cause the exudatioa of a little blood. There 
may have been a little exudation of blood but 
very little. 

But what the Doctor had originally ob- 
served was redness and not a bruise. 
However, he could not positively say 
that the redness of the labia was the 
result of an attempt to effect penetra- 
tion. As the girl did not cry out, it ap- 
pears that she felt no pain which an at- 
tempt to effect penetration resulting in 
discharge of blood must have naturally 
caused. Her mother stated that she 
began to cry on seeing her. This indi- 
cates that she had not cried before that. 
But at that stage the accused had al- 
ready gratified his lust if there was semen 
on the thighs of the child. 

It may, therefore, safely be concluded 
that there was no bleeding from the pri- 
vate parts of the girl and that the red- 
ness of the labia might or might not 
have been the result of the act of the 
appellant. . i 


Counsel loi the appellant concedes that 
he did make an indecent assault, hut he 
contends that he was not guilty of rape. 
This however, \va< not merely an in- 
decent assault. From the state in which 
the appellant and the child wore found 
together, it may be infoned tliat he at- 
tempted, though unsuccessfully, to otiect 
penetration. It may bo oh^orved liere 
that 

though rupture of the hymen is by no nu.uu'j 
necessary in law. the Courts are reluct.vnt tu bt- 
lievo that there could have been peuetratioo 
without that which is so very near to the en- 
trance h.aviog beeu reptured. 1 

He was, therefore, guilty of an attempt 
to commit rape and I alter the convic- 
tion accordingly. 

Having regard to the age of the appel- 
lant, whipping appears to he the most 
appropriate punishment in this case. I, 
therefore, set aside the sentence of im- 
prisonment and sentence him to receive 
thirty stripes with a light rattan. 

J.v. Sentence altered. 
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Dalip Singh, J. 

Bahlad Dasy-Chhote hal — Defendants — 
Petitioners. 

V. 

S. R. Sohan Lal & Co.— -Plaintiffs — Res- 
pondents. 

Civil Revision Petition No. 699 of 
1926, Decided on 2l9t January 1927, from 
a decree of the Small Cause Court J., 
Delhi, D/- 5th July 1926. 

Contract Act, S. 107— Contract for sale—Docir 
of title not presented to a vendee as sttpw 
lated — Property in the goods does not pass to 
vendee— Vendor cannot resell it. 

In a contract of sale, where the vendor plain- 
tiff did not perform his part of the contract by 
presenting the Bill of Lading as stipulated in 
the contract : 

Held ■ that the property in the goods did not 
pass to the defendant vendee and no right of 
resale accrued to the plaintiff. CP. 224, C. 1] 

Sardha Ram — for Petitioners. 

Raioal Kishore — for Respondents. 

Judgment. — This is a revision from 
the Small Cause Court's order in a suit 
brought by plaintiff for the balance of 
the price of certain goods which were sold 
by him and which he re-sold on the de- 
fendant’s failure to take delivery. The 
Small Cause Court decreed the suit. The 
defendant had ‘-raised various pleas. 
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Among them in para. 13 he rped the 
plea that the plaintifif had not given him 

any notice ot the arrival of the goods, 
nor had given the shipment patterns, nor 
had tendered tha Bill of Lading. The 

contract was a o. i. f 

No 1 of fche indent is as follows . 

w. iiArabv agree to purchise from you the 
A ^ iilntiooed goods at the limits aod terms 
Vf^d'balow and for reimbursement we authorize 
tmi or your correspondents to draw upon us at 30 
days’ sight with all relative shipping documents 
attached for payment. In case of need seller’s 
invoice to be taken in lieu of drafts which drafts 
we engage and bind ourselves to accept on pres- 
entation and pay at maturity etc. 


The Court held that there had been no 
presentation of the draft. There was 
only one witness produced on this point, 
and the Court rightly or wrongly consi- 
dered his evidence unconvincing. I, 
therefore, hold that it is a finding of fact 
that the draft was not presented, The 
Court, however, held that the property 
had passed to the defendant, and, there- 
fore, under S. J07 of the Contracs Act 
statutory right had been given to the 
plaintiff for ro-sale. 

In revision it is contended that there 
was no proof that the Bill of Lading 
was ever tendered or any relative 
shipping documents were tendered to 
the defendants along with the draft. 
As the contract was a c. i. f. con- 
tract, it was essential for the 
plaintiff to prove that he had per- 
formed his part by delivery or tender of 
these documents. He has failed to prove 
this and there is an issue as to whether 
the plaintiff has performed his part of 
the contract. I cannot hold that the 
plaintiff was not given an opportunity to 
prove this point. As it is, therefore, not 
shown that the Bill of Lading or the 
Insurance Policy was ever presented to 
the defendant or the Bill of Lading was 
ever endorsed in his favour, I cannot hold 
that the property in the goods had passed 
to the defendant. It follows that no 
right of re-sale accrued to the plaintifif 
under S. 107 of the Contract Act, and the 
suit of the plaintiff, therefore, fails, and 
;I accept the revision and dismiss the 
plaintiff's suit. In the circumstance of 
the case, however, I am not prepared to 
give the defendant his costs in the Court 
below, and I only allow him his costs in 
this revision. 
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Dalip Singh» J. 

Biru Eam — Petitioner, 

V- 

Roda Mai and others — Respondents. 

Misc. Civil Petition No. 456 of 
Decided on 18th January 1927, for res- 
toration of the Appeal Case No. 616 of 
1926, on 29th June 1926. 

' Civil P. C., 0. 9, /?. 9 — Mis-judgment of a 
counsel as to when his case would be taken is not 
a su^clent cause. 

A misjudgment by counsel, as to the time 
whea his case would hi take i up, who do?s not 
state that he was engaged in some other Court, 
of the length of time that a particular case 
would take, fs not a suflficient ground foil absent- 
ing himself when his case is taken up : A. I. R. 
1925 Lah. 617, Dist, [P 224 0 2] 

Lai Chand Mehra — for Petitioner. 

Jagan Nath Agqarwal and Duni Chandl 
Gupta — for Respondents, 

Order • — This appeal was dismissed 
for default on the 29th of June, 1926, On 
the 3rd of July 1926, an application was- 
put in for restoration. An affidavit ac" 
companied the application, and in this 
the petitioner stated that the petitioner's 
counsel was present in Court on the 29tb 
of June. The first case in the Court wa& 
not finished till 1 o'clock and the peti- 
tioner’s counsel thought that his case- 
which was No. 4 on the list would not 
come up till after lunch and so went 
away. In the meantime, the case called 
on and was dismissed in default. The 
fourth ground stated that the petitioner 
did not attend because the case had not 
been put in the weekly list. This last 
point is incorrect and counsel for the 
respondents has shown me that the case 
was in the weekly list on the 15th of 
June, 1926, There is nothing to show 
why this application to restore was nob 
put in on the same date when counsel for 
the petitioner came to know of the dis- 
missal in default. Counsel for the peti- 
tioner has cited Mohar Ckand v. 3bib (l), 
but in that case the facts are quite 
different. I do not see that a misjudg- 
ment by the petitioners' counsel, who 
does not state that he was engaged in 
some other Court, of the length of time 
that a particular case would take is any 
ground for absenting himself, and I, 
therefore, dismiss the application to res- 
tore with costs. . 

B.D. Application dismissed. 


J.v. 


Applioationlaccepted, 


( 1 ) A’l.B* 1925 Lab. 617. 
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Abdul Rahim — Plaintiff — Appellant. 

V. 

Municipal Gommiltce of Delhi — Defen- 
dant — Respondent. 

Second Appeal Ko. 1819 of 192G, De- 
cided on 12th January 1927, from the 
decree of the Dist. J., Delhi, D/- 12th 
April 1926. 

Lease — Perpetual lessee of structure on land 
is not entitled to build a projection above the 
structure. 

A perpetual lessee of a structure on a piece of 
land as distinguished from the permanent lessee 
of the land it&elf is not entitled to build a pro- 
jection above the structure, which is actually 
leased to him. [F 225 G 2} 

Sardha Ram — for Appellant, 

Raj Narain and Mehr Chand Malta' 
jan — for Respondent. 

Judgment. — The plaintiff -appellant 
in this case is a perpetual lessee of cer* 
tain nazul land situate in Delhi. Over 
this land the plaintiff has built certain 
shops. Originally , there were certain 
woc^en takhtas in front of these shops. 
The Oommittee ordered the removal of 
these takhtas. Thereupon the predecessor- 
in-interest of the plaintiff brought a suit 
for injunction restraining the Municipal 
Committee from asking them to remove 
these takhtas. They asserted in that suit 
that the land under the takhtas formed a 
part of the nazul land, 'which had been 
leased to them. The Municipal Commit- 
tee on the other hand asserted that the 
" land did not form part of the nazul land 
but formed part of a public street. The 
suit was compromised by razinama dated 
18th August 1896. By that compromise 
it was agreed between the parties that 
the Munioipal Committee were to build 
a chabutra in place of the takhtas and 
keep it in repairs. Rs. 16-8-0 per annum 
was fixed as rent. Reduction and en- 
hancement of rent was to be according to 
the terms of the lease of the nazul land, 
dated the Ist April 1903. It was further 
provided that a saiban which had been 
built at the lessee's expenses was to 
remain and that the plaintiff bad no fur- 
ther claim left qua this suit. The plain- 
tiff now wishes to build a verandah in 
the second storey of a shop and be has 
already built a ohbajja. The Committee 
served him a notice to demolish the 
chbajja or to pay rent, for the same. The 
plaintiff has asked for a perpetual injun- 
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ction restraining the Committee from 
demolishing tho chhajja and from deman- 
ding rent for the erection of the verandah 
projecting on tho chabutra. Both Courts 
have dismissed tho plaintiff’s suit. 

In second appeal it is argued that the 
land under the chabutra forms part of tho 
land leased to the plaintiff’s predecessor 
in 1903. Reliance is placed on the evi- 
dence of P. W. No. 1 the girdawar of the 
Committee. It is contended that if the 
land belongs to the plaintiff the perpetual 
lessee, then by the terms of the lease he 
is entitled to build on the same. In reply 
the Counsel for Committee contends that 
the rights of the parties -were determined 
by the compromise of 1896. It seems to 
me clear that by the compromise the 
plaintiff gave up his claim to be a per- 
petual lessee of the land under the 
chabutra, and accerpted in lieu thereof a 
perpetual lease of the chabutra. This 
being so it is not open for the plaintiff 
to raise this point in second appeal. 

It may further be noted that his claim 
to be the perpetual leasee of the land 
under the chabutra was not raised in the 
plaint, and seems to have been taken in 
arguments only after the admission made 
by the girdawar of the Oommittee. I, 
therefore, hold that by the compromise 
the plaintiff or his predecessor gave up 
their claim to be the lessees of the land. 

The second point urged by Counsel 
for the appellant is that he is perpetual 
lessee of the chabutra, that he is, there- 
fore, entitled to the space above the 
chabutra and is, therefore, entitled to 
project his verandah and his chajja in 
the space above chabutra provided that 
he does not alter the nature of the 
chajja. No authority is cited for this 
proposition. It seems to me that a per- 
petual lessee of a structure on a piece of 
land as distinguished from the permanent 
lessee of the land itself is not entitled to 
build a projection above the structure, 
which is actually leased to him. It is 
clear that a structure may have only 
limited user and the projection might 
have wholly different effects to what 
were contemplated when a lease of the 
structure was given. I, therefore, repel] 
this contention of the appellant’s Counsel.’ 

The last point urged by the Counsel 
but not seriously pressed was that under 
the rulings Damodar Das v. Municipal 
Committee, Delhi (l) and Ali Ma rdan v . 

(1) [1900} 27 P. R. 1901=395 P, L. R. 1900r 


i 
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Municipal Oomimtlee of ® 

condition at all apply 

ao not S00 that th030 ruHOo 

to th 0 * d is dismissed with 

The appeal fails ana 

costs, Apveal dismissed. 

r-prfrp~79Q5^5dT, L. B- 190^ 

“ (2) [lyd^ 
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SHADi LAI-. 0 . J- and Broadway, J. 

SAadi Baw oi/iecs-Detendants— 

® T^’f^fl^rpatenb Appeal No. 128 of 1925. 
«Mad on 25th January 1927. from 
decree of LeRossignoI, J., in Civil 
Appeal No. 2221 of 1922, D/- 21th March 
1925. 

Transfer of Property Act, S. OO-^Mortgagee 
entitled to call in mortgage money at any time^ 
provision postponing redemption is a clog. 

The right of redemption is generally co-exten- 
siTe with the right of foreclosure and If the 
mortgagee has power to foreclosure or call iu the 
mortgage money at any time the Court would 
refuse to give effect to a unilateral agreement 
postponing the mortgagor's right of redemption : 
20 Bom. 677 and 22 Bont. 375, Foil. 

[P. 226, C. 2 ; P. 227. C. 1] 
Fakir Chand — for Appollants. 

Jagan Nath Aggarwal — for Respon- 
dents. 


V. Shadi Ram 

be declared fco be the mortgagee of th e 
property and entitled to hold possession 
thereof for a period of five years from 
the date when a certain prior mortgage 
should be redeemed. The suit having 
been dismissed on the ground that the 
condition in his mortgage that after 
redemption from prior mortgagee he 
should be allowed to retain possession of 
the property for a term of five years 
was a clog to redemption and therefore 
void, he preferred a second appeal to 
this Court which was dismissed by 
Mr. Justice LeRossignoI who agreed with 
the view taken by the Court bolow. 

Rahmat All has preferred this appeal 
under the Letters Patent through 
Mr. Fakir Chand, who contended that 
the mortgage in the appellant’s favour 
was not open to any objection and did 
not contain any condition which in any 
way postponed or barred redemption and 
which could be regarded as a clog, 
Mr, Jagan Nath, on behalf of the res- 
pondents, urged that the view taken by 
the learned Judge , in Chambers was 
correct and that in order to decide 
whether the condition under considera- 
tion in the mortgage deed in favour of 
the appellant was a clog to redemption 
it was necessary and allowable to 
examine the prior mortgages referred to 
in the mortgage deed, and that a 
reference to the said prior mortgages 
made it perfectly clear the condition in 


Judgment. — On the 31st July 1916 question was a clog to redemption. He 
one Allahditta executed a mortgage of also urged that a condition existed which, 
certain property for Rs. 500 in favour created a compelling equity in the res- 
of Gangu ; out of the consideration a pondent’s favour, and, finally, that inas- 
sum of Rs. 200 was to be paid to prior much as the appellant under his mort- 
mortgagees. On the lOth November 1919 gage is entitled to recover his money at 
Gangu having died his sons sued to any time the mortgagor’s right to redeem 
recover the money due under the mort- ^as co-extensive and entitled him to pay 
gage and obtained a decree. In execution off the mortgage without being com- 
of their decree they had the property polled to carry out the provision as to 
attached and sold, the decree-holders giving the appellant possession for a 
purchasing it at the auction. One period of five years under the appellant's 
Rahmat Ali objected to the sale on the mortgage; the mortagor undertook to 
strength of a mortgage in his favour redeem the previous mortgages ,which 
dated the 17th April 1916 for a sum of h3'd been executed in favour of the ap- 
Rs. 250. Under this mortgage Rahmat pellant’s brother and, after redemption, 
Ali claimed to be entitled to retain pos- to place the appellant in possession for a 
session of the property for five years, period of five years during which the 
His claim to the money due under the mortgagors would not be entitled to 

mortgage was allowed, but it was held redeem. On the other hand t a 

that the purchases were nob bound to lant was given the right to call m the 
leave him in possession for five years, mortgage money at any time. 

On the 6bh March 1921 Rahmat Ali Now the right of redemption is gener 

instituted a suit asking that he should ally co-extensive with the right of. 
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foreclosure and it has been held that 
where the mortgagee has power to fore- 
close at any time the Court would refuse 
to give effect to a unilateral agreement 
postponing the mortgagor’s right of 
redemption. In Sai/ad Abdul Uaq v. 
Ghulain Jillaui (l), it was held that the 
right of redemption and the right of 
loi^losure are always co-extensive and 
that a Court of equity will not enforce 
any agreement in restraint of the right 
of redemption which is oppressive and 
unreasonable as giving the mortgagee an 
advantage not belonging to the contract 
of mortgage. To the same effect was the 
decision in Suri y. Moti Ram 2dahadu 
(2), where it was held that 

a stipulabiou postponing the mortgagor’s right 
to redeem beyond the time when the mortgagee 
can call in his money is inoperative. 

As has been said above under the terms 
of the appellant's mortgage he was en- 
titled to call in his money at any time, 
and after examination of the mortgage 
deed in question I am unable to see that 
there was any condition restraining the 
mortgagor from redeeming his mortgage 
without first redeeming the mortgages 
prior to it. As the appellant was ex- 
pressly allowed to call in his money at 
any time, the right of the mortgagor to 
redeem at any time must be held to be 
co-extensiv6, and I would therefore 
dismiss this appeal with costs. 

Shadi Lai, C. J.— I concur. 

d.d. Appeal dismUaed. 

(ij 1896) 20 Bom. 677. 

<2) [18983 22 Bom. 375. 
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Campbell, J. 

Ilari C/irtJid— Accused — Petitioner, 

V. 

Durga Datt — Complainant— Respon- 

dent. 

Criminal Revision Petition No. 1505 
•of 1926, Decided on 2l3t January 1927, 
:from an order of the Dist. Mag., Simla. 

Criminal P. 0.', 5. 139 A {li)^Secllon does 
not entitle Magistrate to say which party is to 
Jile suit — Stay ordered under S. 139 A (i0~* 
Magistrate cannot decide any question of title. 

If under 8. 189-A (U) the Magistrate stays his 
'proceedings, those proceedings remain stayed 
Until there is a decision by a competent civil 
■Ooutt, and there is nothing in the new section 
■which entitles the Magistrate to say which party 


is to file that suit. In fact, by passitjg an order 
of stay under 8. 1‘39-A (ii) the Magistrate ousts 
his own jurisdiction to decide anything about 
the question of title, including the onus of proof : 
12 Cttf. 158 aud .1. /. it. l'J22 Cal. 59 (P. B.). 
Dist, [P. 228, C. 1] 

Hargopal for Nawal Kishore — for Peti- 
tioner, 

Judgment. — In this case Durga Datt 
presented an application to the Magis- 
trate of the First Class, Simla, under 
S. 13d, Criminal Procedure Code, com- 
plaining that Hari Chand had unlaw- 
fully obstructed a path or road alleged 
by him to be public, The Magistrate 
passed a preliminary order under S. 133, 
Criminal Procedure Code, calling upon 
Hari Chand to 'remove the obstruction 
within 10 days or to appear before 
him in accordance with S. 135(b). 
Hari Chand appeared and objected that 
the place alleged to have been obstructed 
was not public, but was his private 
property. Under S. 139-A, he was 
directed to produce evidence in support 
of his claim in order that the Magistrate 
might enquire into the matter. Four 
witnesses are produced, and Durga Datt 
produced other witnesses in rebuttal. 
The Magistrate came to a finding that 
the claim by Hari Chand that the place 
was private property was not frivolous 
and was not intended merely to oust the 
jurisdiction of the Court. Accordingly 
the Magistrate recorded an order staying 
proceedings under S. 139-A (ii). 

He then proceeded to decide which 
party should be ordered to go to the 
civil Court and after referring to Mani- 
pur Dey V. Bidhu Bhusan Sarkar (l) 
ordered Hari Chand to file a civil suit to 
establish his claim and directed that, if 
within reasonable time a suit was not 
filed he intended to proceed under the 
law and would either discharge the Rule 
or make it absolute. Hari Chand has 
come to this Court on revision contend- 
ing that S. 139-A (ii) gave the Magistrate 
no jurisdiction to order him to file a civil 
suit. The petition has been heard ex- 
parte since the respondent has not 
appeared. 

It seems to me that this contention is 
correct. Manipur Dey v. Bidhu Bhusan 
Sarkar (l) and the subsequent Full Bench 
decision Ram Sugar Mondal v. Alek 
Maskar (2) were delivered before S. 139-A 
“Ti) [1915] 42 Oal. 158=26 I. 0. U6=18 C. 

W. N. 1086. 

(2) A.l.R. 1922 Cal. 59=49 Cal. 682 (P. B.) 
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oi the Code of Criminal 
enacted. If under S. 139-A (ii) the 
Magistrate stays his proceedings those 
proceedings remain stayed until there is 
a decision by a competent civil Court, 
and there is nothing in the ne w section 
which entitles the Magistrate to say 
which party is fco 

if seems to me that by passing an order 
of stay nnder S. 139-A (ii) the Magistrate 
ousts his own jurisdiction to decide any- 
thing about the question of title, includ- 
ing the onus of proof. 

I accordingly accept the petition, and set 
aside that portion of the Magistrate’s 
order directing Hari Chand to file a civil 

suit 

U.D. Petition accepted, 
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Broadway and Zafar Ali, JJ. 

Alliance Bank of Simla, Ltd. — Plain- 
tiffs — Appellants. 

V. 

Mohan Lal — Defendant — Respondent* 

Pirst Appeal No. 1653 of 1924, Decided 
on 19th October 1926, from the decree of 
the Sr. Sub'J., Simla, D/- 18bh March 
1924. 

Civil P. C., 0. 8, B. 6 — S. 229, Companies Act — 
Prov, Ins. Act 3 of 1907, 8. 30 — Defendant in ac- 
count with a Bank in two capacities, personal 
and representative — Suit for dues under personal 
account by liquidators — Moneys due by Bank 
under the joint account claimed to be set off — 
Such dealings are not "mutual dealings” under 
S. 30 of Act 3 of 1907 — Set-o ff disallowed. 

A person had a personal account with a Bank 
on which he had overdrawn. He was also in- 
terested in another account which was in the 
name of a firm of which he was partner and 
which he alone operated on. This latter 
account was in credit. The liquidators of the 
Bank sued the person for the amount due under 
his persQnal account. He claimed to set off 
against tne plaintifis’ claim the amount due to 
him by the Bank under the account in the firm's 
name on which the Bank was indebted. 

Held ' that S. 229 of the Indian Companies 
Act made the provisions of 8. 80 of Act 3 of 1907 
(Provincial Insolvency Act) applicable to the 
case, that the dealings in question were not 
"mutual dealings" within the meaning of 8. 30 
and the set-ofi olafmed could not be allowed: 
63 P. B. 1915 and A. I, B. 1921 Bom. 66, Rel. on ; 
2 Pat. L. J. 451, Dlst. [P 230 0 1] 

Aziz Ahmad, M. Ohedulla aud Mahom- 
mad Amin Khan — for Appellants. 

Mehr Chand Mahajan^ior Respon- 
dent. 


Judgment. — The Alliance Bank of 
Simla, Limited, suspended payment on 
the 28th April 1923, and on the 9th of 
May following wont into vol ntary liqui- 
dation. On the date of the suspeusion 
of payment Mohan Lal, Vakil, of Simla, 
was one of the said Bank’s constituents 
having an overdraft with the Bank, He 
was also interested in an account with 
the Bank in connexion with a business 
he was carrying on in partnership with 
R. B. Sultan Singh of Delhi under the 
name 'and style of “Sultan Singh & Co." 
This account was in the name of the firm 
or partnership and it would seem that- 
Lala Mohan Lal and Sultan Singh held 
equal shares. Lala Mohan Lal oarried. 
on the business and alone operated on 
the account, the specimen signature of 
the firm, i.e., “Sultan Singh & Co," having 
been written and supplied to the Bank 
by him. On the 28th April 1923 this 
account was in credit to the amount of 
about Rs. 23,000 while his own personal 
account was in debit to the extent of 
some Rs. 18,000. 

By an arrangement entered into by 
the liquidators of the Alliance Bank with 
the Imperial Bank of India, Limited, the 
latter Bank undertook to pay the credi- 
tors of the Alliance Bank to the extent of 
50 per cent of their claims on certain, 
conditions. When the liquidators called 
on Lala Mohan Lal to pay the amount 
due by him in his personal account he 
entered into correspondence with them. 

I do not deem it necessary to discuss this 
correspondence in detail as it is sufficient 
to say that Lala Mohan Lal asked them 
to arrange to pay (through the Imperial 
Bank of India Limited) Sultan Singh 50 
per cent, of the amount due to “Sultan 
Singh & Co." and to give him (Lala 
Mohan Lal) credit for the remaining 50 
per cent, he undertaking to reduce the 
debt due by him to that figure by paying 
up the balance. 

The liquidators being unable to agree 
to the proposal so far as it related to the 
set off claimed intimated this fact to him 
and called on him to pay up the whole 
amount due by him. He paid certain 
sums and as he bad not paid up in full by 
the 28tb August 1923 the liquidators in- 
stituted a suit for the amount due which 
they stated to be Rs. 12,113-13-10. They 
prayed for a decree for this amount with 
costs and future interest at the agreed 
rate, which was a minimum rate of 8 per 
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cent from the date of institution to the 
date of realization. Lala Mohan Lal 
oontested the suit and claimed a set'Otf 
of Rs. 11,5000, the amount (approxi- 
mately) still payable to Sultan Singh 
& Go. 

The following issues were settled : 

1. Is the defendant entitled to make 
the set-off claimed by him. 

2. In what respects, if any, are the 
plaintiffs’ account incorrect ? 

3. What amount, if any, is due by 
defendant to plaintiffs or by plaintiffs to 
defendant ? 

The learned Senior Subordinate Judge 
held “that a legal sot-off as embodied in 
O. 8, R. 6, Civil P. G.” was not permis- 
sible as although the amount claimed 
was an ascertained sum of money which 
was legally recoverable, the defendant 
did not dll the same character in relation 
to the two accounts. He, however, held 
that justice, equity, and good conscience 
required that the set-off should be 
allowed and decreed it to the extent of Rs. 
11,448-12-0 with costs. He then went into 
the accounts, and after giving the defen- 
dant credit for the amount decreed by 
way of set-off granted the plaintiffs a 
decree for the balance due, amounting to 
Rs. 389-0-10 with future interest at 8 per 
cent from the date of the decree to the 
date of payment, and directed the parties 
to pay their own costs. Against this 
decree the plaintiffs have preferred this 
appeal and the only point argued at the 
Bar is as to the decision on the first 
issue. 

For the respondent it was urged that 
the set-off was permissible under 0. 8. 
R. 6, Givil P. 0., and that in any event 
it was permissible on equitable grounds. 
As to the applicability of 0. 8, R. 6, Civil 
P. G., I am in agreement with the trial 
Court. Before a set-off can bo allowed, 
the parties must “fill the same character 
as they fill in the plaintiffs’ suit” and in 
the present case it seems to me that they 
do not. The defendant respondent was 
being sued in his personal capacity for a 
loan for which he alone was responsible. 
The set-off claimed by him was on quite 
another account and the amount, oven if 
:a8c6rtained, was not “legally recoverable 
by him” in his personal capacity, but as 
one of the partners in “Sultan Singh & 
Oo.” It is true that it was Lala Mohan 
Lal who alone operate! on Saltan Singh 
‘ft Oo.’s” acoount, but ho did so as the 


partner who was controlling and carrying 
on the business of that firm. It was 
stated that he had withdrawn a sum of 
Rs. 40,000 on that acooimt on the 27th 
April 1923 and had drawn a cheque for 
the balance which was nob presented in 
time. This only means that Lala Mohan 
Lal had become aware of bho impending 
failure of the Alliance Bank and was 
taking steps to withdraw the firm’s 
money before payment was suspended. 
His ability to do this before suspension 
does not give him the right to do so after 
the Bank had failed. Section 229 of the 
Indian Companies Act makes the Bank- 
ruptcy rules applicable and it is perfectly 
clear that Lala Mohan Lal could not 
claim to set-off a debt due by the Bank 
to the firm of Sultan Singh & Co. against 
a debt due to the Bank by him alone. 
This has been clearly laid down in Mehr 
Chand v. Amritsar Bank (1). The case 
of Bishan Chand v. Babu Andh Behari 
Lal (2), relied on by the trial Court has 
no real bearing on the point and did not 
deal with the situation that exists in the 


present case. 

Mr. Mehr Chand referred to three deci- 
sions which do nob however assist him. 
In the first, Baghavendra Baoji Katha- 
wate V. Yalgurad Bamchandra Padki *4: 
Co. (3), the plaintiff sued for the price of 
goods supplied ; the defendant admitted 
the claim hut urged by way of set-off the 
amount of pay due to him by the plaintiff. 
In Maiden v. Bhoodu (4) it was merely 
held that the provisions of 0. 8, R. 6 
Civil P. C., were not exhaustive and that 
the defendant could set-off bho value of 
sheets lost by the plaintiff, a washerman, 


against a claim for wages. 

In M. Annapuriiama v. V. A. Akkaya 
(5), the question now before the Court 
was not raised and all tliat was held 
was that “one of several payees of a 
negotiable instrument could give a valid 
discharge of the entire debt without 
the concurrence of the other payees." • 

On the other hand Trimhah Gangadhar 
V. Bamchandra Trimbak (6) is an autho- 

(1) [1915] 63 P. R. 1915=89 P. L. R. 1915=26 

I. C. 975=69 P. \V. R. 1915. 

(2) [1917] 1 Pat. L. W. 615=2 Pat. L. J. 451= 

' 40 I. 0. 350=(1917) P. H. C. C. 279 

(3) [1917] 41 Bom. 163=39 1.0. 17=19 Bom. 

L. R. 67. 

(4) [1910] 77 P. R. 1910=103 P. W. R. 1910= 

7 I. 0. 1006=145 P. L. R. 1910. 

(5) [1913] 36 Mad. 544=(1913) M. W. N. 323= 

19 I. C. 12=24 M. L. J. 333 (P.B.). 

(6) A. I. R. 1921 Bom. 66=45 Bom. 1219, 
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rity that supports the appeRant- In this 
case a bank in liquidation sued two 
defendants on a joint promissory note. 
One of the defendants sought to set-off 
an amount admittedly due to him from 
the Bank on his own separate deposit 
account : it was held that under S. 229 of 
tthe Indian Companies Act (1913) the 
'provisions of S. 30 of the Provincial 
llnsolvency Act (1907) applied and as the 
jdealings in question were not “mutual 
‘dealings’’ within the meaniag of that 
'section the set-off claimed could not be 
‘allowed. 

In my judgment the dealings in 
question in the present suit were not 
“mutual dealings” within the meaning of 
S. 30 of Act 3 of 1907 and the set-off 
claimed by Lala Mohan Lai cannot be 
allowed either in law or equity. 

As no other question was argued I 
accept the appeal and grant the plaintiffs 
a decree for the full amount claimed with 
interest from date of suit till date of 
payment at the rate of 8 per cent per 
annum (the rate agreed on) and costs 
throughout. 

Zafar Ali, J.— I agree. 

Appeal allowed. 
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Zafab Ali, J. 

Ganga Ram — Defendant — Appellant. 

V. 

Sasan Shah and others — Plaintiffs — 
Respondents. 

Second Appeal No. 1268 of 1926, Deci- 
ded on 13th December 1926, from the 
decree of the Dist. J., Shahpur D/- 4th 
January 1926. 

Limitation Act, Arts. 142 and li4— Waste 
land presumed to he in oumer's possession^Eyi^ 
croachmenl on waste land— Trespassing defen^ 
, dant has to prove encroachment— Art. 144 ap- 
plies. 

Where land Is lying waste, possession follows 
title. Where therefore an entire strip of land is 
lying waste, it must be presumed to have been 
in the possession of its owner till it was en- 
croached upon, and in an encroachment case it 
is on the defendant, who is a trespasser to prove 
when. the encroachment was'made. The Article 
applicable to this case is Art. 144 and not Art. 
142. [P. 230, 0. 2.] 

Amar Nath Monga—ior Appellant. 

Ghulam Mohi-ud'Din — for Respon- 
dents. 


Judgment. — This was a banna shikni 
or boundary encroachment case. Bet- 
ween the plaintiffs’ fields on the east 
and the defendant’s garden on the west 
there is a foot-path 4 karams wide and 2 
kanais in area which belongs to the 
plaintiffs. In the Jamabandi 1912-13 it 
was shown that the defendant had en- 
croached upon the foot-path to the extent 
of half a kanal and had annexed it to his 
garden. The' plaintiffs instituted the 
present suit on the 7th June 1924, for 
possession of this half kanal. The defen- 
dant pleaded adverse possession but the 
trial Court overruled that plea and 
decreed the plaintiff’s suit. On appeal 
the learned District Judge proceeded on 
the erroneous assumption that the entry 
in the Jamabandi 1912-13 related only to 
one-fourth of a kanal and holding that 
the defendant’s possession with regard to 
that quarter had been adverse for over 
12 years dismissed the plaintiffs' suib 
with regard to that quarter. The defen- 
dant appears in this Court in second 
appeal and his learned counsel pointing 
out the error into which the learned 
District Judge had fallen argues that the 
plaintiffs’ claim for the reason assigned 
by the District Judge should have been 
dismissed with regard to the entire half 
kanal. 

Now, it is quite clear that where land 
is lying waste possession follows title, 
and that as the entire strip of land two 
kanais in area was lying waste, it must 
be presumed to have been in the posses- 
sion of the plaintiffs, its owners, till it 
was encroached upon. It was, therefore, 
on the defendant, who was the trespasser, 
to prove when that encroachment was 
made, and the article applicable was Art 
144 and not Art. 142 of the Indian Limi- 
tation Act. The only reliable evidence 
on this point was furnished by the entry 
in the .Jamabandi 1912-13 which related 
to the period from Kharif 1912 to 1913 
and must have been verified in 1913 and 
not before. The defendant’s possession 
could not have been presumed to have 
commenced from before July 1912 and as 
the suit was instituted in June 1924 it 
was within time. 

Counsel for the plaintiffs-respondents 
urges that though they did not prefer an 
appeal against the order of the District 
Judge, this Court should, by virtue of 
0.41, R. 33, restore the decree of the 
trial Court. I am of opinion that this is 
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a fit case for interference under the said 
rule and I, therefore, dismiss the appeal 
with costs and restore tbo decree of the 
trial Court. 

J.V. Appeal dismissed. 
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Addison, J. 

Abdal Qadir and another — Defendants 
— Appellants. 

V. 

Imam Din — Plaintiff — Respondent. 

Second Appeal No. 2540 of 1926, 
Decided on 5th February 1927, from the 
decree of the Dist. J., Jhelum, D/‘ 31st 
August 1926. 

(а) Limitation Act, Art. SS—SuU based on 
express indevinl fication — Art* 83 and not Art, 
61 applies. 

Where the plaintiR'e case was that there was 
an express contract by the defendant to indem* 
nify him ; 

Held : that the suit was governed by the 
special Art. 83 and not the general Art. 61 of 
the Limitation Act : 15 P. L. R. 1915, Foil. 

[P 232 C 1] 

(б) Practice^yew plea— Appellate Court can- 
not up a neto case Jrom one arising oh 
plea^ngs in loiver Court. 

Parties to suit are bound by the case which 
arises on their pleadings and which has been 
enquired into by the Court of first instance, 
and they cannot rely upon a point, which has 
not been raised and which depends upon facts 
for its determination. [P 232 G 1] 

(c) Contract Act, S. 23 — Bond given as security 
jor the debt hy a debtor is valid though the trans- 
action covered by the bond involves a criminal 
act. 

Where a bona fide debt exists and where the 
transactions between the parties involve a civii 
liability as well as possibly a criminal act, a 
bond given by a debtor as security the debt 
constitutes a valid and enforceabll^greement : 
A. I. R. 1925 Lah. 364, Foil, and Criminal 
Appeal No. 522 of 1926. Ref. [P 232 C 2] 

Niaz Muhammad — for Appellants. 
Muhammad Azam Khan and Muham- 
mad Amin — for Respondent. 

Addison, J. — Abdul Aziz and Abdul 
Qadir are two brothers. The former pre- 
ferred a complaint for criminal breach 
of trust under S. 406, Indian Penal Code, 
against the latter. Later, he withdrew 
this complaint because Imim Din, who 
is the brother of the wife of Abdul Qadir, 
gave him a promissory note for Rs. 2,000 
thus assuming civil liability for the debt 
in question. Imam Din has now sued 


Abdul Qadir and has joined Abdul Aziz 
as defendant as well. His plaint is to 
the effect that Abdul Qadir requested 
him to pay the sum of Rs. 2,000 to 
Abdul Aziz and that Abdul Qadir pro- 
mised that he would repay this amount 
later. Accordingly, Imam Din executed 
a promissory note in the sum of Rs. 2,000 
iu favour of Abdul Aziz and paid Rupees 
1,000 shortly afterwards, which sum 
was repaid to him by Abdul Qadir. 
Later he paid the other moiety of Rupees 
1,000 on the 31st October 1921 and he 
now sued Abdul Qadir for that amount 
on the ground that he requested him to 
pay the money and promised that he 
would repay it later, that is, expressly 
contracted to idemnify him. 

Abdul Qadir pleaded that there was 
a criminal complaint but that he did not 
ask his brother-in-law, the plaintiff, to 
execute the promissory note in question 
or to pay the money, that in any case 
the agreement was unenforceable on the 
ground that it was entered into in order 
to stifle the prosecution in a non-com- 
poundable case, that the suit was barred 
by time and, that, if plaintiff had paid 
anything, he had done so out of the 
accounts of the partnership in which 
the plaintiff and Abdul Qadir were 
partners. Abdul Aziz pleaded 'that he 
had been paid and that he got the pro- 
missory note from the plaintiff but that 
Abdul Qadir did not come to him in 
order to settle the matter in dispute 
between them. 

The following issues were framed : 

1. Whether the plaintiff executed the 
promissory note in favour of Defendant 
No. 1 and the latter promised to repay 
him ? 

2. Whether the suit is time barred ? 

3. Whether the contract between 
Defendant No. 1 and the plaintiff is not 
enforceable ? 

4. Can the plaintiff recover from 
Defendant No. 2 ? 

5. Whether the plaintiff has re- 
covered this amount from Abdul Qadir ? 

On the first issue the trial Court held 
that there was no evidence that Defen- 
dant No. 1 requested the plaintiff to pay 
and promised to pay him and that this 
was the plaintiff’s case. 

On Issue No. 2 the trial Court held 
that Article 83 of the Limitation Act 
applied and not Article 61 as the plain- 
tiff’s case was that there was an express 
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contract to idamnify. For that reaaon 
the limitation waa three years under the 
special Article 83 and not six years under 
the general Article 61. as amended by 

Punjab Act 1 of 1901. On appeal the 
learned District Judge seems to have 
accepted the view that there was no 
evidence fco establish the express contract 
pleaded by the plaintiff. He has said as 
follows : 

In this case there is no question of Abdul 
Qadir having contracted to idemnify Imam Din 
in any way, but it is a suit pure and simple for 
the recovery of Ks, 1,000, payable to Imam Din 
for the money paid by him for Abdul Qadir. 
It is therefore clearly covered by Article 61 ; 

and accordingly the District Judge held 
that the suit was within time. He then 
went on to decide Issues Nos. 3, 4 and 5 
and held that the agreement was enforce- 
able! l^bat it could be recovered from 
Abdul Qadir but not from Aziz, and that 
there was no satisfaetory evidence to 
show that the sum of Rs. 1,000 bad 
been paid out of the partnership accounts 
or otherwise. Against this decision this 
second appeal has been preferred. 

There is no doubt that the plaintiff’s 
case was that there was an express con- 
tract by Abdul Qadir to idemnify him. 
That being the case, the suit was clearly 
barred under Article 83 of the Limita- 
tion Act and it was not permissible for 
the appellate Court to set up a new case 
for the plaintiff. It was held by this 
Court in Dayal v. Hirde Ram (1) that 
the parties are bound by the ca^e which 
arises on their pleadings and which has 
been enquired into by the Court of first 
instance and they cannot roly upon a 
point, which has not b09n raised in that 
Court and which depends upon facts for 
its determination. It seems to me that 
the special Article 83 must be held to 
apply as it was the plaintiff's case that 
there was an express contract to idem- 
nify. On his own statement of the case 
the suit was time-barred and for that 
reason alone should have been dismissed. 
It was not permissible to make out a 
new case for the plaintiff on appeal to 
the effect that it was a suit pure and 
simple for the recovery of Rs. 1,000 pay- 
able to Imam Din for money paid by 
him for Abdul Qadir. 

There is another consideration. The 
plaintiff bound himself by the promissory 
note to pay this amount of Rs. 2,000 and 

^(1) [1915] so P. W. R. 1915=29 I. 0. 895 = 
153 P. L. R. 1915. 
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he did pay it. He had contracted to 
pay it and it seems to me that it cannot 
be said that he was paying this money 
for the defendant. In this view of the 
case also Art. 61 would not apply. 

It was also argued by appellant’s 
counsel that the agreement was not 
enforceable as it was entered into to 
stifie a prosecution in a non-compound- 
abie offence. I agree, however, with 
the decision of the District Judge on 
this point. It was held by this Court 
in Ram Gopal v. Ganeshi Lai (2) that 
where a bona fide debt exists and where 
the transactions between the parties 
involve a civil liability as well as pos- 
sibly a criminal act, a bond given by a 
debtor as security for the debt con- 
stitutes a valid and enforceable agree- 
ment. This applies in the present case 
with full force. This subject is dis- 
cussed at length in Civil Appeal No. 522 
of 1926. 

Another point taken by the appellants* 
counsel was that the finding on Issue 
No. 5 was not satisfactory. There is a 
finding, however, and in my opinion that 
finding is sufficient. 

It was further argued by appellant’s 
counsel that costs should not have been 
awarded against Abdul Aziz as he had 
been absolved from liability to pay. 
This is certainly correct, but in view of 
my finding that the present suit is 
barred by limitation it is no longer 
important. 

On the ground that the suit is barred 
by limitation I accept this appeal with 
costs and dismiss the plaintiff’s suit. 
Parties will bear their own costs in the 
lower Courts. 

J. V . Appeal accepted. 

(2) A. I.® 1925 Lah. 364. 


A. I. R. 1927 Lahore 232 

Shadi Lal, G. J.. and Broadway, J. 

Natku Mai — Decree-holder — Appel- 
lant. 

V. 

Mohan Singh and another — Judgment- 
debtors — Respondents. 

Letters Patent Appeal No. 86 of 1925, 
Decided on 26th January 1927, from the 
judgment of Harrison, J., D/- 12th Janu- 
ary 1925, in Civil Appeal No. 1190 of 
1924. 


Natho Mal V. Mohan Singh 
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5{t Civil P, C., S, 11 — ExecuUon proceedings — 
Every order jn execution need not be appealed 
against — Such interlocutory orders can be attached 
<rt appeal from final order. 

An appeal need not be preferred against every 
order in execution proceedings. It is open to 
the party aggrieved to challenge by an appeal 
against the final order which determines the 
rights of the parties, the propriety of the inter- 
locutory orders made in the course of the pro- 
ceedings : 36 Cal. 4‘22, Foil. [P 234 0 1] 

A person obtained a decree for realization of 
money by sale of certain property of judgment- 
debtor. He applied for execution but the Court 
held that the decree was preliminary and could 
not be executed. He than applied to have the 
decree made final and at the same time protested 
that the decree as it stood vyas capable of execu- 
tion. The application for final deccce was held 
as time barred. He preferred an appeal in which 
he again reiterated his plea that the decree couid 
be executed. 

Held \ that he could urge'the plea though 
he did not appeal from the order of the execut- 
ing Court disallowing execution. CP 234 C 2] 

Jagan Nath Aggarwal — for Appellant. 
Jai Gopal Sethi — for Respondents. 

Judgment. — On the 6th June 1916 
one Nathu Mal instituted a suit against 
Sohan Singh 'and Mohan Singh asking 
for a decree for a certain sum of money 
to be realized from certain specified 
property and from other property belong- 
ing to the judgment-debtors if the speci- 
fied property proved insufficient. On the 
27th June 1916 a decree was passed in 
plaintiff's favour for Rs, 1,898-8-6 and 
interest payable by the judgment-debtors 
and in default of such payment the spe- 
cified property was to be sold, and, if 
that proved insufficient, making the 
amount recoverable from other property 
of the judgment-debtors. 

On the 4bh January 1917 the decree- 
holder applied for eaecution of his decree 
by the attachment and sale of certain 
property specified in the application. 
Notice was issued to the judgment- 
debtors calling upon them to appear in 
Court on the Slst January 1917 to “settle 
the terms of the sale." The judgment- 
debtors failed to appear on the date fixed 
and the sale was ordered to ba held by 
the 13fch March 1917. On that date 
proceedings were stayed as the judgment- 
debtors had obtained an order to that 
effect from another Court. 

On the 29th October 1919 the decree- 
holder again applied ‘for execution but 
this applioation was dismissed in default. 
A third application was filed on the 10th 
March 1920 which met with the same 
late on the 23rd April 1921. 


After this, on the 4th July 1921, the 
decree-holder applied for execution of 
his decree by sale of the property. These 
proceedings continued to the 12th April 
1922 when the osocuting Court held 
that the decree was a proUiuinavy one 
and, therefore, nob capable of oxocution. 

On the Isb May 1922 the docree- 
holder filed an application in the Court 
asking that the decree be made final and, 
at the same time, strenuously urged that 
strictly speaking the decree was final 
already and, therefore, capable of execu- 
tion. The executing Court issued notice 
and finally held that the application to 
make the decree final was barred by 
limitation. Against this order the decree- 
holder preferred an appeal to the District 
Court. In this appeal he again urged 
that the decree of which he was seeking 
execution was a final one already and as 
such capable of execution. At the same 
time he also urged that his application 
to have it made final should be treated 
as within time. The learned District 
Judge held that although the deerree 
sought to be executed was not in the 
form of a preliminary decree pres- 
cribed in appendix (D) to the first sche- 
dule of the Civil P. C., he thought it was 
intended to be preliminary, and that, in 
the circumstances, time should be ex- 
tended under S. 14 of the Limitation Act. 
He accordingly directed that the decree- 
holder should be given a final decree in 
the proper form. Against this order the 
judgment'debtors ])referred a second 
appeal to this Court and it was held by 
the learned Judge in Chambers that 
the decree in question was intended to 
be preliminary and was preliminary and 
that time could not be extended under 
S. 14 of the Limitation Act. He ac- 
cordingly accepted the appeal and res- 
tored the order of the first Court. 

Against this decision the decree-holder 
has preferred this appeal under S. 10 of 
the Letters Patent through Mr. Jagan 
Nath Aggarwal who has contended, 
firstly, that the decree in question was a 
final one and capable of execution ; 
secondly that having regard to the fact 
that the decree-holder had asked for the 
sale of the property in his application 
of the 4th January 1917 and notice had 

been issued to the judgment-defcors calling 
upon them to attend the Court to settle 
the terms of the sale, it should be held 
that the intention of the decree-holder 
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was that the Court should. » 

ruake the decree a flual one before direc^ 

i* 

was urged that the applica* 

ment-debtors had January 

tion for sale made y ^ 

"" on behalf of the respondents 

^^■fha\^the view taken by the learned 
urged wg v 7 as correct, that the 

J„dge « Ch^^Ire not raised before 
points n ^ j^jgg in Chambers and 

therefore, be brought before 
fMs Court and that the only question 
s whether the application to make the 
^creo final was within time, a question 
on which there could be no two opinions, 
After an examination of the decree 
sought to be executed and a reference to 
form 4 in Appendix (D) to the First 
Schedule of the Civil P. 0., I am of opi- 
nion that the decree is certainly capable 
of execution for it contains a clear direc- 
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an appeal was preferred against the final 
order, the previous interlocutory order 
was specifically attacked as being bad. 
The decree-holder has throughout chal- 
lenged the correctness of the order passed 
oa the 12th April 1922 and having regard 
to the authority cited above, in my 
opinion it was open to him to c^llenge! 
the said order in the -manner that he has j 
done. In my judgment the decree being 
capable of execution - this appeal should 
be accepted and execution proceeded 
with. The appellant is entitled to his 
costs.. 

In view of my conclusion I do not 
think it necessai*y to discuss the other 
points raised. 

Shadi Lal.C. J. — I concur. 

D.D. Appeal accepted* 
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Addison, J. 

Honda Ram — Defendant — Petitioner. 


tion that the judgment-debtors were to 
pay the sum mentioned' therein and that 
in default of payment by them the money 
was recoverable by 'attachment and sale 
of certain property. It is prefectly clear 
that throughout the proceedings the 
position taken up by the decree-holder 
has been that this was the correct inter- 
pretation to he placed on the decree. Ko 
doubt it was possible for him to have 
preferred an appeal against the order of 
the executing Court dated the 12tb of 
April 1922, Instead of doing this, how- 
ever, he complied with the order passed 
by that Court and on the 1st May 1922 
asked that the decree be made final. At 
the same time jn the same application 
he clearly reiterated the fact that the 
decree was already capable of execution. 
In Chandrabala Hebi v. Prahodh Chan* 
dra Ray (1), it was held by a Djvision 
Bench of the Calcutta Court that an 
appeal need not be preferred against 
every order in execution proceedings and 
that it was open to the party aggrieved 
to challenge by an appeal against the 
final order which determines the rights 
of the parties, the propriety of the inter- 
locutory orders made in the course of the 
proceedings. 

In the present case, as in Chandrabala 
Debi V. Prabodh Chandra Ray (l), when 

(U [1909] 33 Cal. 422=2 1. 0. 338=9 C. L. J. 
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Chiman LahDureja — Plaintiff — Kes- 
pondent. 

Civil Revision Petition No. 549 of 
1926, Decided on 5th January 1927^ 
from the decree of the 2nd 01. Sub-J.» 
Multan, D/- 10th May 1926. 

Provincial Insolvency Act (5 of 1920), 5. 28 (2) 
— Adjudication order against a firm is against 
its individual partners — Suit against partners 
so adjudged insoUent is not maintainable with- 
out leave of Court. 

A firm is not a legal entity ; nor is it a person. 
A firm’s name is merely a short-hand form for 
collectively designating all the partners in the 
firm. In law. therefore, the adjudication of a 
firm is an adjudication of each individual as 
insolvent. And it does not matter if such firm 
has applied that the firm and not the individual 
partners thereof should be declared insolvent . 
-4. 1. R. 1926 Sind 31, Foil. ; A. I. R. 1924 Cal: 
74, Rel. on. [P 235 C 13 

Hargopal for S. K. Mulcerji — for Peti- 
tioner. 

Amolak Ram — for Respondent. 

Judgment. — The plaintiff firm ob- 
tained a decree in the Small Cause 
Court, Multan, for Es. 72-7-5 against the 
defendant and against this decision the 
defendant Honda Bam has presented 
this revision petition. 

It was objected in the Small Cause 
Court that as the firm of which the 
defendant was a partner had been ad- 
judicated insolvent, this meant that the 
defendant personally was adjudicated 
insolvent and, therefore, the suit could 
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not proceed against him under the provi- 
sions of S. 28 (2) of the Provincial Insol- 
vency Act without the leave of the In- 
solvency Court and on such terms as 
that Court might impose. The Small 
Cause Judge repelled this objection on 
the ground that before the defendant- 
lirm was declared insolvent it specially 
asked that the firm should be adjudicated 
insolvent and not each partner. 

The law in England is that where a 
firm is adjudicated insolvent each partner 
of that firm becomes an insolvent. It 
was held in Sheodoual Khemka v. Johar- 
mull Man7null (1) that a firm is not a 
legal entity. Nor is it a person. It is 
[merely a collective name fer the indi- 
viduals making up the partnership. 
Further it was held in Official Receiver w. 
Naraindas Lota Ram (2) that a firm 
name is merely a short-hand form for 
collectively designating all the partners 
in the firm and that, therefore, an order 
of adjudication passed against the firm is 
an order against the individual partners 
in that firm. This being the law, it does 
not matter that the defendant firm 
(applied that the firm should be adjudi- 
icated insolvent, for in law the adjudica- 
tion of their firm as being' insolvent was 
an adjudication of each individual part- 
ner as insolvent. 

I would also refer to S. 61 (4) of the 
Insolvency Act. This shows that the 
partnership property in the first instance 
is to be applied in payment of the part- 
nership debts and the separate pi’operty 
of each partner is to be applied in the 
first instance in payment of his separate 
debts. This also clearly indicates that 
where a partnership firm is adjudicated 
insolvent each individual partner be- 
comes an insolvent, and the necessary 
rule is laid down as to how the partner- 
ship and separate property has to be 
distributed. 

It follows that the present suit could 
not proceed without the leave of the in- 
solvency Court. I, therefore, accept this 
petition for revision and, setting aside 
the order of the Small Cause Court, dis- 
^ss the plaintiff's suit with costs 
Throughout. The plaintiff firm can take 
such action in the insolvency Court as it 
cares. 

j.v. Petition accepted. 
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Z \FAR AlI, J. 

Sant Singh and anothet — Judgment- 
debtors — Appellants. 

V. 

Hari Datt and anotho — Decree-hol- 
ders — Respondents. 

Misc. First Appeal No. 2266 of 1926, 
Decided on 9th December 1926, from the 
order of the Sr. Sub-J., Lyallpur, D/- 
6th October 1926. 

Civil P. C., O. 41, R. 5 — Refusal of stay order 
is not appealable. 

No appeal lies from an order refusing stay o! 
execution : -4. 1, R. l‘J21 Bom. 208 ; A. 1. R. 
1924 .!». 808 ; and 25 C. W. N. 555 ; Rel. on. 

[P. 235, C. 2] 

Nihal Singh — for Appellants. 

Abdul Rashid — for Respondents. 

Judgment. — The appellants-judg- 
ment-debtors have tiled a suit for a 
declaration that the decree against them 
was obtained by fraud and is null and 
void and they made two applications to 
the Court executing that decree one for 
stay of execution pending d^ecision of 
that suit, and the other for stay on their 
furnishing security for satisfaction of 
the decree. Both applications having 
been refused the judgment-debtors have 
come up to this Court with an appeal. 

In the first place, it may be observed 
that no appeal lies from an order refus- 
ing stay of execution as was held in 
Janardan Trimhak v Martand Trimbak 

(1) , Husain Bhai v. Bellie Shah Gilani 

(2) , and Rajejidra Kishore Choudhury v. 
Mothura Mohan Choudhury (3). Accord- 
ing to Mulla this is the correct view of 
S. 47 of the Civil P. 0. from .which the 
words “or to the stay of execution there- 
of” which occurred in S. 244 of the old 
Civil P- C., have been omitted. But even 
if the appeal lies there appears to be no 
sufficient reason for staying execution. 
I, therefore, order that if the judgment- 
debtors should deposit in Court the 
decretal amount within a fortnight from- 
to-day, the money should be paid to the 
decree-holders on their furnishing secu- 
rity for restitution and not otherwise. 
The appeal is otherwise dismissed with 
costs and the ad interim order^ staying 
execution is discharged. 

J.V. Appeal dismissed. 


1) A. I. R. 1921 Bom. 208=45 Bom. 241. 

2) A. I. R. 1924 All. 808=46 All. 733. 

3) [19213 25 C. W. N. 555=55 I. C. 228. 


(1) A. 1. R. 1924 Cal. 74=50 Cal. 549. 

(2) A. I. R. 1926 Sind 81. 
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MaktinkaU, J- 

Kanski 5.^-Piaintiff-Appellaat 


^"t7T;;eTrNo. 1462 of 1926, Deci- 
. November 1926, from a decree 

of the let 01. Snb-J., Gujrat. D/- 23rd 

February 1926. 

Limitatian Act. Arts. 142 and lU-Where 
Aisvossesdon or discontinuance is not alleged by 
plJnti ff, nor is it proved against him, Art. 144 

applies. 

Where the plaintifi alleges that he was dis* 
Dossessed or discontinued possession or where it 
Uoroved that the plaintiff had been dispossessed 
nr had discontinued his possession, Art. 142 ap- 
plies. Butin the absence of either allegation 
br the plaintiff or proof that he was dispossessed 
n? discontinued possession, Art. 144 shall govern. 

[P. 236, C. 2] 

Malik Ram Lai and Shamair Chand 
— for Appellant. 

Abdul Ghani — for Respondent. 

Judgment. — The plaintiff purchased 
the house in dispute at a Court sale in 
1891 and obtained possession. He says 
that he leased the house to the defendant 
about eight years ago. and he now sues 
to recover possession. 

The defendant said that the plaintiff 
after his purchase dispossessed some 
Mirasis, who had been living in the old 
house, but that afterwards the house 
fell down, and he (the defendant) built 
the present bouse 12 or 13 years ago. 

The plaintiff produced some witnesses, 
who deposed to their having taken the 
house on rent from him, but their evi- 
dence has nob been believed, and it has 
also been found that the plaintiff has not 
proved that he leased the house to the 
defendant. On that finding the suit has 
been dismissed, the Courts below hold- 
ing that it was necessary for the plaintiff 
to prove that he was dispossessed within 
12 years of the suit, and that he failed to 
do so. 

The plaintiff has filed a second ap- 
peal, and it is contended on his behalf 
that as he did not allege dispossession or 
discontinuance of possession he is enti- 
tled to succeed on the strength of his 
title unless the defendant proves, that he 
has been in adverse possession for 12 
years. Santa Singh v. Narain Singh (1), 
Ismail v. Ibrahim (2), Jai Ghand v. 

(1) A. I. R. 1927 Lah. 32. 

(2) A. I. R. 1926 Lah. 13. 


.Defendant— Respondent. 


KANSHf Ram. v. Taja (Martineau, J.) 1927 

Girwar Shigh (3), AH Hammad y. Ghur~ 
pattar Singh (1), and Mahamad Saheb 
Ibrahim Sahab v. Tilokchand Abheer- 
chand Marwadi (5), are relied upon in 
support of this contention. 

The rulings cited on the other side are 
nearly all cases in which the plaintiff 
had been dispossessed of the property for 
which he was suing. The only case in 
point was Subappa Shenkareppa v. Ven" 
kappa Golappa (6) and that was decided 
by the Bombay High Court which appears 
to have changed its view in Mahamad 
Saheb Ibrahim Saheb v. Tilokchand 
Abheerchand Marwadi (5) mentioned 
above. 

If in the present case it were proved 
that the plaintiff had been dispossessed 
or had discontinued his possession Art. 
112 of the First Schedule of the Limi- 
tation Act would, I think, apply even 
though he himself does hot allege dis- 
possession or discontinuance of possession 
but there is no evidence on this point at 
all, for the defendant’s witnesses do nob 
say that the plaintiff was ever dispos- 
sessed or discontinued his possession, bub 
say that he'was never in possession at all, 
and they make no mention of the original 
house having fallen down as alleged by 
the defendant. From the mere fact that 
the plaintiff has nob proved that the 
defendant was his tenant it is not neces- 
sarily to be inferred that the defendant 
dispossessed him. The defendant might 
be a licensee or the tenancy might exist 
although the plaintiff failed to prove it. 

I hold, therefore, that the case is not 
governed by Art. 142 in the absence of 
either an allegation by the plaintiff or 
proof that he was dispossessed or discon- 
tinued possession. 

It is contended for the defendant that 
Art. 133 would apply if Art. 142 does 
not but I do agree with that contention 
as it is admitted that the plaintiff gob 
possession of the property after purchase. 

The Article applicable is, therefore, 
Art. 144 and the defendant in order to 
defeat the claim must prove his adverse 
possession for 12 years. The lower ap 
pellate Court thinks that that is prove 
by the statement of the plaintiff’s wit 
ness Buta Mai, but it is wrong, as Buta 


(3) [1919] 41 All. 669=52 I. C. 366=17 A. L. 
J. 814. 

(4) A. I. R. 1925 All. 454 =47 All. 389. 

(5) A. I. R 1922 Bom. 243=46 Bom. 920. 

(6) [1915] 39 Bom. 335=28 LO. 24=17 Born. 
L.R. 141. 
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Mai only says that the defendant had 
been in possession for 10 or 12 years. 
The defendant's witnesses, no donbb, say 
that the Mirasis lived in the houso under 
the defendant for 5 or 6 years, and that 
ho himself has been living in it for the 
last 20 years or more, but this is entirely 
at variance with his own statement. In 
fact it can hardly be said that he deh' 
nibely sets up a plea of 12 years’ adverse 
possession when he says in a vague way 
that he built the existing house about 12 
or 13 years ago. 

I find that 1 2 years’ adverse possession 
by the defendant has not been proved. 

I accordingly accept the appeal, re- 
verse the decrees of the Courts below, 
and give the plaintiff a decree for posses- 
sion of the house with costs in all 
Courts. 

j.v. Appeil accepted. 


A I. R. 1927 Lahore 237 

Addison, J. 

Lahhu Bam — Plaintiff — Appellant. 

V. 

Sazawar and others — Defendants — 
Respondents. 

Second Appeal No. 1845 of 1926, Deci- 
ded on 3rd January 1927, from the dec- 
ree of the Addl. Dist. J., Amritsar, D/- 
Isb April 1926. 

(а) Evidence Act^ S, 92 — Endorsenunl exUn^ 
gtUshing mortgage on mortgage deed, not register- 
ed — Other evidence is admissible to prove pay- 
ment of mortgage tnoney. 

Although an endorsement on a mortgage deed 
In extinguishment of the mortgage, if unregis- 
tered, is inadmissible in evidence, other evidence 
as to the redemption of the mortgaged property 
or payment of the full amount of the mortgage 
money can be given i 91 P. L. P.'l904, Foil. 

CP 237 0 2] 

(б) Hindu, hav) — Widow ts competent to 
collect debts, even mortgage debts, as a natural 
guardian of her minor son, 

A widowed mother of a Hindu minor as his 
do facto and natural guardian has full power 
to collect debts. The mere fact that ther^ is a 
lien on property for the debt cannot make any 
dlllerenoe. The mortgagors of the property 
mortgaged to her late husband can pay the 
mortgage amount to her in good faith in the 
ordinary course oi*bu8lne8 [P 237 C 2; P 238 G 1] 

Durga Das — for Appellant. 

B, A. Oooper and Maya Das — for Res- 
pondents. 

Judgment. — ^Respondents mortgaged 
land to plaintiff's father by three differ- 


ent mortgage-deeds. Plaintiff’s father 
then died and during the minority of the 
plaintiff his mother acted as his natural 
and de facto guardian. In 1914 the res- 
pondents paid to the plaintiff’s mother 
the full amount due on the three mort- 
gages and receipts for the different sums 
were endorsed on the mortgage-deeds, 
Unfortunately it was also added at the 
end of the endorsements that the mort- 
gages were extinguished. The land was 
at the same time mutated back into the 
names of the original owners without 
mortgage. After the plaintiff became a 
major he instituted the present suit for 
possession of the mortgaged land on the 
ground that the money had been paid to 
his mother, that she had no power to 
grant redemption of the land and that 
she did not spend the money for his 
benefit. The two Courts below have 
concurred in dismissing the plaintiff’s 
suit and he has presented this second 
appeal. 

The first point argued on his behalf 
was that as the endorsements on the 
mortgage-deeds were inadmissible in evi- 
dence on account of their want of regis- 
tration no other evidence as to the 
redemption of the land or payment of 
the full amount of 'the mortgage-money 
could be given. I am unable to accept 
this contention. Amir v. Diala Mai (1) 
is a ruling on all fours with the present. 
There also the same mistake had been 
made of adding a sentence extinguishing 
the mortgage to the receipt proper and 
oral evidence was admitted in proof of 
the payment of the mortgage amount 
There is ample evidence that the money 
was paid to the widow bona fide as guar- 
dian of her minor son and that the land 
was then mutated in favour of the origi- 
nal owners. 

The only other point argued was that 
it was the duty of the mortgagors to see 
that the money paid to the mother of the 
minor was applied for his benefit. I 
entirely disagree. The de facto and 
patural guardian of a Hindu minor has 
full power to collect debts. There is no 
evidence in the present case that the 
mother misapplied the money. No fraud 
or collusion between the mortgagor and 
the widow has been established. In fact 
there is a clear finding that all along she 
bad been doing all the necessary acts to 
look aft er the interests of her minor son. 

(1) [1904) 89 P. R, 1904=91 P, L. R. 1904. 
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She insfcifcufced suits and obtained decrees. 
Throughout she had bean realizing rents 
and all this time she acted in good faith. 
She educated the plaintiff up to the P. A. 
standard and saw to,All his interests and 
those of his sister. In my opinion the 
mere fact that there was a hen on land 
for the debt in question in the appeal 
before me cannot make any difference. 
The widow was entitled to collect that 
debt and the mortgagors were justified 
in paying the money to her in good faith 
in the ordinary course of business. There 
is no force in the appeal which I dismiss 
with costs. 

j.v. Appeal dismissed. 
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' Dalip Singh, -T. 

Kartar Sinf/h and aaoche) — Accused— 
Appallants. 

V. 

Emperor— Opposite Party. 

Criminal Appeal No. 120G of 1926, 
Decided on 21th January 1927, from the 
order of the 1st 01. 'Rlag., Amritsar, D'* 
2l3t September 1926. 

Crlm’.nal P. C., S. 350 — Majlstrate retrying 
whole ca'ie tramferrel to hint — Using both his 
own record an l thxt of his predecessor is illegal. 

Although it is competeut to a Magistrate oq 
the transfer of a. case to him. to rely on the 
evidence already recorded in that case prior to 
the transfer, still he cannot retry the whole 
Oise and thei proceed to use both his own record 
and that of his predecessor. [P 238 C 2J 

Dev Raj Szwhney — for the Grown. 

Judgment. — These are three connect- 
ed appeals. The aiipellants Kartar 
Singh alias Tara Singh aad Harnam 
Singh have been convicted under S. 392, 
Indian Penal Code, and sentenced to four 
years’ rigorous imprisonment and Sohan 
Singh has been convicted under S,392/75, 
Indian Penal Code, and sentenced to 
seven years’ rigorous imprisonment. The 
three appeals following these which are 
put up by the office as connected appeals 
are not connected with them at all and 
relate to different transactions and dif~ 
ferent accused. 

The case has had a remarkable history. 
The accused were originally tried by 
Sardar Hardial Singh, Magistrate, First 
Class, who recorded almost all the prose- 
cution evidence, and then finding that 


Sohan Singh had some previous convic- 
tions he referred the case to the -District 
Magistrate for transfer to a S. 30 Magis- 
trate. The District Magistrate referred 
the case to Malik Sahib Khan Nuu for 
trial. The learned Magistrate proceed' 
ed to take the statements of the accused 
persons as to whether they wanted de 
novo proceedings. The accused all said 
that they did not want de novo proceed- 
ings. The Magistrate then, however, 
proceeded to re-call and re-examine the 
whole of the prosecution evidence. Evi- 
dently he exercised his opinion under 
S. 350 to re-comraence the trial. Some 
of the prosecution evidence which had 
previously been taken by Sardar Hardial 
Singh was recorded again and then some 
of the prosecution evidence was found 
impossible to secure and the Magistrate 
proceeded to close the prosecution case. 
He then proceeded to use both his own 
record as well as Sardar Hardial Singh’s 
record as evidence in the case. 

Counsel for the Crown has referred me 
to S. 348 of the Criminal P. 0. and to 
S. 350 (3). The combined effect of these 
sections might have entitled the Magis- 
trate to rely on the evidence already 
recorded but he could not both proceed 
to re-comraence the enquiry and then 
rely upon the previously recorded evi- 
dence. I should like to point out that 
the records both of Sardar Hardial Singh 
and of Malik Sahib Khan Nun ai'e almost 
illegible and it is extremely difficult to 
make out* all the evidence and a great 
deal of time has been wasted in trying to 
decipher their hieroglyphics. However, 
the evidence has been read. The Magis- 
trate is totally wrong in saying that the 
knife and the small opium box identified 
by the complainant were recovered from 
the person of Harnam Singh. The evi*^ 
dence on the record shows that they 
were recovered from the person of Kartar 
Singh. There is absolutely no evidence 
against Harnam Singh on the record at 
all and 1 accept his appeal and acquit 
him, 

Against Sohan Singh there is no evi- 
dence except that of the complainant 
who claims to have identified him both in 
Court in and an identification parade held 
by a Magistrate of the First Glass Lala 
Amar Nath. The evidence of Rai Sahib 
Amar Nath was recorded by Sardar Har- 
dial Singh and I do not think that it can 
be treated as evidence in the case. The 



1927 Firm Kura Ram v. Jaimal (Tek Cband, J.) Lahore 


evidence against Kartar Singh consists of 
the identidcation by the complainant as 
before and of the recovery of certain pro- 
perty from his person. As it was illegal 
in-my opinion, for the Magistrate to have 
used both the records I set aside the 
order passed by him and direct that 
Kartar Singh and Sohan Singh be re- 
tried. Their appeals are accepted accord- 
ingly to that extent. 

J.v. Appeal accepted hi part. 
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' Tek Chand, J. 

Firm Kara Bam’Neki Ram — Plain- 
tiffs — Petitioners. 

V. 

Jaimal — Defendant — Respondent. 

Civil Revision Petition No. 605 of 
1926, Decided on 28bh January 1927, 
from an order of the Jr. Sub. J., Hissar, 
D/- 1st December 1925. 

Civil P. C„ S. 115 — .implication for restora- 
tion rejected \olthoul going into record of case 
and without taking evidence— -It is a material 
irregularity and rlvislon lies. 

Whsro a Juigc diamiased an appUcatioi for 
re-itocatioi without bsvria^ tha pUintif! or tak- 
ing any evidence and withoati . carefully going 
into the matbar aa he was under an erroneous 
impreasion thit tha plaiutiff could bring a fresh 
suit. 

Held : that the Tudga actad with miterlal 
irregularity and a revisiou lay. l^. 239, 0. 2J 

Naawa Mai — for Petitioner. 

Judgment. — On the 13th of June 
1925, the plaintiff firm Neki Rain-Kura 
Mai instituted a suit against Jaimal 
defendant-respondent for recovery of 
Rs. 800 alleged to be due on foot of a 
book account, for which a balance had 
been struck by the defendant in the 
plaintiff’s bahi on the lOth of December 
1921. 

Tha first hearing of the case was fixed 
for the 8bh of August 1925, on which 
date neither party was present. 
The suit was accordingly dismissed 
under O. 9, R. 3. On the 13th of August 
1925, the plaintiff filed an application 
under 0. 9, R. 4, stating that he was ill 
on the 8th of August 1925, and could 
nob be psrsonally present in Court. He 
further stated that he had appointed one 
Mat Ram as a special agent, who held a 



power-of-attorney from him and was 
present in Court, but as the power-of- 
attorney w’as nob properly attested, his 
presence was nob recognized and the 
suit was dismissed under 0. 9, R. 3. He 
prayed that as his absence was unavoid- 
able and unintentional and as a fresh 
suit for the amount would he time 
barred, the suit be restored and tried on 
the merits. This application was heard 
by the Sub-Judge on the Isb of December 
1925, on which date without recording 
the statement of the plaintiff or taking 
any evidence, he rejected it with the 
following order : * 

The applicant is present. There is no ground! 
for the restoration of the case. Application isi 
rejected. The applicant can bring a fresh suit.j 
if he so likes. 

On the 8th of December 1925, tha 
plaintiff filed an application for review 
of the order rejecting the application for 
restoration dated the Ist of December 
1925, and in this application he stated 
that the Court had dismissed his appli- 
cation for restoration on the Isb of 
December 1925 even though the record 
had not been received on that date and 
that it did nob record the evidence, 
which the petitioner had brought on 
certain hearings in support of his appli- 
cation. He further pointed out that the 
claim had become time-barred and the 
Court was under a wrong impression', 
when on the 1st of December 1925, it 
remarked that the applicant could bring 
a fresh suit. This application for review 
was also rejected by the Sub- Judge on 
the 9th of June 1926. Tho plaintiff has 
come up to this Court on the revision 
side and has attacked the orders of the 
Sub-Judge refusing to restore the case. 

I have examined the record and 
heard counsel and I am of opinion that 
the learned Sub-Judge has acted with 
material irregularity in not deciding on 
the merits the application on the 13th 
of August 1925, filed by the petitioner 
for restoration of the case. It seems to 
me that the petitioner did nob have a 
proper hearing of this application. It 
appears that the Judge had neither the 
record of the case before him nor did he 
look carefully into the matter, as he was 
under thte erroneous impression that the 
plaintiff could bring a fresh suit. Bub it 
is obvious that a suit brought in Decem- 
ber 1925, on foot of a balance struck in 
December 1921 would be time barred 
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under the Repealing (Panjab L,ans 

Limitation) Amendment Act of 1925. 

I, therefore, accept the revision and 
setting aside the order of the Sub- Judge 
dated the 1st of December 1925, send 
hack the case to him with a direction 
that the application dated the 13th of 

August 1925 made by the plaintiff under 
O 9 R. 4 for restoration of his suit be 
tried on the merits and disposed of ac- 
cording to law. There will be no order 
iftS to costs in this Court. 


J.V. 


Cifinp. HfiArl hn '1‘ 
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Dalip Singh, J. 

Muhammad Hwssam — Defendant — 

Petitioner. 


V. 

Municipal Committee^ Gujranwala — 
Plaintiff — Respondent. 

Civil Revision Petition No. 717 of 
1926, Decided on 21st January 1927, 
from the decree of the Sub-J., Gujranwala, 
D/' 13th July 1926. 

4 

Contract Act, S$. 13 and 10 — Parties under a 
mistake as to period for which agreement is 
entered into — Such agreement is not contract. 

Where a defendant entered into an agreement 
as for the ‘ ensuing year,* but the defendant 
took it as referring to the current financial year, 
\ 7 hioh was to expire in about four months from 
the beginning of the agreement. 

Held : that the words "ensuing year *’ must 
refer to a period of one full year and cannot 
refer to the financial year the period till the 
expiry of which was less than a year. 

Held : further that there was no contract 
at all between the defendant and the plaintiff. 

[P. 240, 0. 2] 

MaliJc Ram Lai — for Petitioner. 

Gohind Ram Ehanna — for Respondent. 

Judgment. — This is a Small Cause 
Court Revision in a suit by the Munici- 
pal Committee of Gujranwala for Rs. 100 
being the balance of price of silt sold to 
defendant. The facts are that : 

The defendant put in an application 
on 17th November 1925, as follows : I 
beg to offer Rs. 150 for the gab (silt) for 
the ensuing year. The Municipality 
passed a resolution saying that the silt 
might be given up to 31st March 1926, to 


Muhammad Hussain, the defendant, for 
Rs. 150 provided he arranged to remove 
it immediately. This resolution was 
never sent to the defendant, but a letter 
was sent by the Secretary in which it 
was stated that his offer was accepted 
with reference to the resolution men- 
tioned above. This letter is dated the 16tb 
Decembej 1925. The defendant immedi* 
ately began removing the silt on the 
I6fch December 1925. After the 31st 
March 1926, he was not allowed to 
remove the silt, which was sold by 
auction. The learned Judge of the Small 
Cause Court has decreed the Munici- 
pality’s suit holding that as the letter 
mentioned the resolution, the defendant 
could have obtained a copy or otherwise 
cleared up this matter. He held that 
the word ‘ ensuing ’ was not used in its 
proper significance, nor did the defendant 
intend to remove the silt from Isfc April 
192G, Che ensuing financial year. He, 
therefore, decided the issue against the 
defendant. I am unable to follow the 
reasoning of the learned Judge. The 
words * ensuing year ’ must refer to a 
period of one year. When that year was 
to begin is a matter to be determined 
with reference to the circumstances. 
The defendant claimed that it began 
from the date of the letter of acceptance, 
and prima facie this view seems to be 
correct. Be that as it may, it is 
certainly not possible to hold that ‘ ensu- 
ing year ’ meant from 16th December 
1925 to the Slst March 1926, because 
that period is not equal to a year, and 
there is nothing to show that by the 
words ' ensuing year ’ the defendant 
meant up to the close of the current 
financial year. This being so, either 
there was no contract at all between the 
Municipality and the defendant or the 
Municipal Committee are bound by the 
letter of their accredited agent, the 
Secretary. In either case the suit fails 
and is dismissed with costs throughout. 

X 

J.V, Application accepted^ 
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Fforde and Campbell, JJ. 

Labk Singh and others — Plaintiffs — ■ 
Appellants. 

V. 

Mt. Mango and another — Defendants — 
Respondents. 

First Appeal No. 733 of 1922, Decided 
on 4tli January 1927, from the decree of 
the Sr. Sub'J., Lyallpur, D/- 26th Janu- 
ary 1922. 

(a) Custom— ‘Punjab — Hmidal Jals of /!•;»• 
ritsar District — Daughters are excluded by agnate 
in the matter of successioJt to acquired or an.* 
cestral property. 

There is a spaoial custom in the Amritsar 
District goveraiug the tribe o( Haudal Jats, 
whereby agnates have the right to succeed to 
property, whether ancestral or acquired moveiible 
or immovable, to the exclusion of the daughters 
of the deceased owner. [P. 241, C. 1 ; P. 215, 0. 1] 
^ (6) Bitoaj’i-am — Entry as to custom Is pr^ma 
facie evidence unless rebutted. 

An entry in a Rlwaj*i*am recording a special 
custom is prima facie proof of that custom and 
the onus is shifted to the other side to rebut it : 
44 Cal. 749 (P. C.), Poll.i 84 P. R. 1917 : 13 P. R. 
1919 ; -4. 1. R- 1922 Lah. 320 ; A. I. R. 1923 Lah. 
401 and A. I. R. 1925 Lah. 35, Diss. from. 

[P. 244. C. 1] 

(c) Rtwaj-l-am—Rlwaj-i-am of 18G5 of Am- 
ritsar District is reliable and accurate. 

The riwaj-i-am of 1865 of the Amritsar Dis- 
trict is an accurate and reliable record of custom 
stated therein. [P- 245, C, 1] 

Dev Baj Saiohney — for Appellants. 
Hargopal for Kharak Singh — for Res- 
pondents. 

Fforde, J. — This appeal arises out of 
a suit brought by the collaterals of 
Gurpal Singh for a declaration that an 
alienation of certain self-acquired pro- 
perty of the latter made by his widow 
Mt. Santi in favour of her daughter Mt. 
Mango does nob affect their reversionary 
interests in that property. 

It is admitted that under the general 
custom governing agricultural bribes in 
the Punjab a daughter is entitled to suc- 
ceed bo the acquired property of her 
father to the exclusion of his agnatic 
relations, bub the plaintiffs contend 
that there is a special custom in the 
Amritsar District governing the tribe of 
Handal Jabs, to which the parties belong, 
whereby agnates have the 'right to suc- 
ceed to property, whether ancestral or 
acquired to theexolnsionof the daughters 
of the deceased owner. 

1927 L/31*& 32 


The only question for determination in 
this appeal is whether or nob such a spe- 
cial custom has been established. If it 
has been proved to have been established 
the plaintiffs must succeed ; if not, their 
suit fails. The learned trial Judge has 
held that the plaintiffs have not suc- 
ceeded in establishing the custom upon 
which they rely and has dismissed thaic 
suit with costs. Seventeen witnesses for 
the plaintiffs have given general evidence 
to the effect that amongst Handal Jabs 
daughters never succeeded to self-ac- 
quired property as against collaterals, but 
only four of these witnesses have given 
instances in support of their views. 
These instances have been discussed and 
criticized by the learned Senior Subordi- 
nate Judge who has refused to attach 
any value to them on the ground that 
they have not been supported by any 
documentary evidence. The remaining 
witnesses who have given their views as 
to the custom prevailing amongst this 
tribe bub have not supported their opin- 
ions by proof of any actual cases, have 
been disregarded by the learned trial 
Judge without discussion. The only evi- 
dence given for the other side is bliat of 
Mt. Santi, one of the defendants who was 
put into the witness box by the plain- 
tiffs. She has referred to two somewhat 
vague instances of succession by daugh- 
ters one of which she says took place a 
hundred years ago and the other she does 
nob even approximately date. Both these 
instances she admits are based on hear- 
say and she has nob attempted to pro- 
duce any of the persons who are alleged 
to have supplied her with information. 
At the conclusion of her examinabion-in- 
chief she stated that she knew of no 
instances of daughters succeeding in 
Amritsar. 

If there had been no further evidence 
produced by either side I think it is clear 
that the plaintiffs must fail, but there 
is one important piece of documentary 
evidence upon which the plaintiff s case 
is mainly based, and that is the Riwaj-i- 
am of the Amritsar District of 1865 and 
the revised edition of that record drawn 
np by Mr. Graik in 1914. In Mr, 
Craik’s volume under the answer to 
question 60 appears the following re- 
marks : 

According to the Biwaj-i-am of' 1865 sons ex- 
clude daughters. But nothing is said as to 
agnates. Nearly all tribes state that daughters 
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are excluded by male lineal desoeadaats through 
males and by the widow or widows of the 
deceased. BUnilatly nearly all of them say that 
agnates, however remote, exclude daughters ; 

and then four exceptions are given to 
this rule, the exceptions referring to : 

(1) Pathans of Tarn Tarn Tarau and Muham- 
madan Kambohs of Amritsar Tahsil. 

(2) Mughala of Amritsar Tahsil. 

(3) Patbans of Kakkar and Talla in Ajnala 
Tahsil. 

(4) Kbatrls and Brahmins of Ajnala Tahsil. 

Under question 61, which asks whe- 
ther there is any distinction as to the 
rights of daughters to inherit ; fl) the 
immovable or ancestral property ; and 
(2) the moveable or acquired property of 
tUe^r father : the answer is that all tribes 
sta^ that no distinction is made and the 
^swers to question 60 are applicable. 
The author then adds : 

But in reality daughters have a right to ex- 
clude agnates with respect to non-ancestral pro> 
perty, though the right is seldom asserted for 
the reasons given under answer 60. 

This qualification by the author of the 
lSti4 edition is not, however, supported 
by anything contained in the original 
vetaacular record. The author of the 
English edition of 1914 has remarked in 
his preface that 

the present English volume is a condensed 

abstract of the present Riwaj-i-am For 

relevant mutation oases and judicial decisions 
the vernacular copy must be consulted. 

On consulting this vernacular copy we 
find that question No. 61 is as stated by 
Mr. Graik in his English version, but the 
answer is as follows : 

Answer by all the tribss. In either case 
daughters get no share. There is no distincsion 
as regards moveable or immovable property. 
The answer conforms to that of question No. CO 

There are no instances either under 
question 60 or question 61 of collaterals 
succeeding to the exclusion of daughters 
or daughters succeeding to the exclusion 
of collaterals, but 15 instances are given 
of proprietors leaving only daughters and 
the daughters holding the land until 
marriage, and in regard to a number of 
tribes of this District daughters are not 
entitled to hold the land even to this 
•extent. 

It seems to me that on a careful consi- 
deration of the Riwaj-i-am of 1865, read 
in the light of the original revised edition 
of 1914 a special custom prohibiting 
daughters succeeding to the inheritance 
of their father, whether that inheritance 
consisted of moveable or immovable, pro- 


Labh Singh v. Mt. Mango (Ffoide, J.) 


1927 

party or property acquired or ancestral, 
has been definitely and emphatically 
recorded. 

Mr. Hargopal for the defendants-ros* 
poodents however contends that a Riwaj* 
i-am unsupported by instances is not a 
sufficiently strong piece of evidence in 
support of custom to shift the onus of 
rebuttal to the other side. He says that 
this is more especially so when the special 
custom recorded is opposed to the general 
custom of agricultural tribes in this pro- 
vince. In support of this proposition ha 
has cited a number of decisions of thi? 
Court which I shall presently discuss. 
These authorities undoubtedly support 
his view, but it appears to me that the 
matter is concluded by the decision of 
their Lordships of the Privy Council in 
V. Allah Data (1) in which this very 
point was the subject of an express deci- 
sion. The Chief Court of the Punjab 
from whose judgment the appeal to the 
Privy Council had been brought, had held 
that an entry in a Riwaj-i-am recording 
a special custom but without giving 
instances in support of it was insufficient 
as evidence to cast the onus of rebuttal 
upon the side contesting such custom. 
Reid, J., who delivered the judgment of 
the Court, referring to certain decisions 
of the Chief Court observed: 

Pour Judges of this Court held that au entry 

in the Biwaj-i-am, unsupported by instances, 
does not Justify modification of the ordinary 
custom and again, answers must be supported by 
instances to be of any value. 

In dealing with this matter their Lord- 
ships expressed the opinion that the 
Chief Court was 

in error in supposing that the defendant did 
not discharge the onus that lav on him of estab- 
lishing the custom he alleged ; 

and their Lordships concluded by say- 
ing that in their opinion 
the statements contained in the Riwaj-i-am 
form a strong piece of evidence in support of the 

custom which it lay upon the plaintiffs io 
rebut. 

Mr. Hargopal’s argument that that 
case is distinguishable from the presenft 
one inasmuch as the special custom re- 
corded by the Riwaj-i-am in that casa 
was not opposed to general custom where- 
as in the present case it is, does naff 
seem to me to be of any substance. In 
point of fact their Lordships of the 
Privy Council, in the case referred to 
assumed that there was a general custom 

(1) [1917] 44 Cal. 749=33 I. 0. 354=44 I. A« 

89 (P. C.). 
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;among fche agrioultural tribe? of the 
Punjab whioh was opposed to the special 
custom recorded in the Riwaj-i-am, but 
it was in accordance with an express 
exception to the general rule. 1 do not, 
'however, see that it makes any difference 
to the principle laid down by their Lord- 
ships as to the value to be attached to 
an entry contained in a public record of 
this natnre, that the recorded entry is 
opposed to general custom. The very 
term “special custom” implies a departure 
^rom the ordinary custom of the Province, 
Mr. Hargopal’s reasoning therefore comes 
hack to this that wherever you have an 
•entry in a Riwaj-i-am recording a special 
•custom that entry must always be value- 
less as a piece of evidence, and it is only 
where it records a general custom of agri- 
cultural tribes that it can be of any value 
unless it happens to be supported by 
-instances. 

The first case which Mr. Hargopal 
relies upen in support of his proposition 
is 'Wazivd v. M.ar\j(in (2) the head- 

mote to which declares that 

statements in a Rtwaj-i*am, when opposed to 
general custom, oau carry very little weight 
unless supported by instances and that conse- 
quently the entries in the Riwaj-i-ara of Gnjran- 
-wala District in favour of the special custom 
-ceiled on by the plaintiffs-collaterals unsupported 
hy instances were insudicient to establish that 
custom, such Riwaj-i-am having moreover been 
imperfectly compiled. 

The key-note to that decision, however, 
is contained in the last sentence of the 
paragraph referred to which is based 
-upon the penultimate paragraph of the 
judgment of Leslie-Jones, J., where, after 
discussing the •judgment of their Lord- 
ships of the Privy Council in Bzo v. 
Allah Ditta (1) the learned Judge con- 
cludes by saying : 

But the matter is diSerent when without citing 
auy instances, a Rlwaj-i-am which has besa im- 
perfectly compiled describes a special custom 
■opposed to the general custom of the Province 
and the great mass of authorities. 

The learned Judge discussed at 
length the reasons why the entries in 
the Riwaj-i-am in that particula.'r 
-case should not be accepted. He came 
to a conclusion on the face of the docu- 
ment itself that it was not a reliable 
record and that fact read with the rest 
of the evidence in the case led him to 
hold that the Riwaj-i-am <as a piece of 
documentary ^evidence was in itself *of 
insufficient evidential value to establish 

'^) [1917] 84 P. R. 1917=151 P, \V. R. 191 7^ 

. 4-2 I. 0. 358=3 P. Ij. R. 1918. 
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the custom in question. The principle 
upon which an entry in a Riwaj-i-am is 
admitted a? a piecj of evidence conclusive 
of the facts stated unless rebutted, is 
that it is an official record kept by a 
person upon whom there is a public 
duty to make entries in it only after 
satisfying himself of the truth of 
those entries, and accordingly the docu- 
ment itself is evidence of the truth of 
its contents unless and until its falsity 
can be demonstrated by any of the var- 
ous methods by whioh any public book, 
register, or document' may be attacked. 
The principle upon which their Lord- 
ships of the Privy Council relied upon 
the entry in the Riwaj-i-am in the case 
already referred to, is based upon well- 
established rules of the law of evidenod 
in England which have been given statu- 
tory expression in S. 35 of the Indian 
Evidence Act, 

^be second series of cases in which 
this Court has departed from the prin- 
ciple laid down by the Privy Council 
in Beg v. Allah Ditta (l) is Khuda 
Bakhsh V. Mt. Fateh Khatan (3), where 
relying uooo the observations of Leslie 
Jones, J. in Wazira v. Mt. Maryan (2), 
it was held that the Riwaj-i-am of the 
Multan District “being a peculiar one 
and quite opposed to Customary Law” 
was not sufficient to shift the onus of 
rebuttal on to the other side. Id 
Manohar v. Mt. }!fanhi (4) the Cojiub 
went a little further, in holding that 

the mere entries in the Riwaj-i-am, un^«.ip- 
ported by instances, that daughters can undor 
no circumstanoes inherit their father's property 
is of very little weight, and it is quite insutfi- 
cient to shift the onus on the daughters. 

In Badka v. Mt. Fatima Bibi (5) a 
Division Bench of this Court laid down 

the definite proposition that 

it is now a well established rule that a state- 
ment in a Riwaj-i-am opposed to general custom 
and unsupported by instances possesses very 
little evidential value. 

And finally in Gurdit Singh v. Mt. 
Malan (6) the Court held that a Riwaj-i- 
am opposed to the general custom an \ 
unsupported by instances was nob suffi- 
cient to shift the onus to the party 
attacking the custom recorded in that 
document whioh is a return bo the pro- 
position of Reid, J., quoted above, of 

(3j~Cm9] 13 P. R. 1919=46 I. 0. 679=140 
P, W. R* 1918. 

(4) A. I. R. 1922 Lab. 320=2 Lah. 366, 

(51 A.I.R. 1923 Lah. 401=4 Lah. 99. 

(6) A.I.R, 1925 Lah. a&sb Lah. 331 
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which their Lordshirs of the Privy 

Council disapproved. 

It seems to me that in these five deci* 
Bions of this Court the Judges have by 
progressive stages returned to a proposi* 
tion of law which has been esprssly dis- 
sented from by the Privy Council. It 
may be observed that in the last four 
out of these five cases, Scott-Smith, J., 
was a member of the Division Bench 
which decided this pcint, and in three 
out of the four cases it was he who 
wrote the considered judgment of the 
Court. I find myself unable to accept 
the view of this matter expressed by the 
learned Judges in the above-mentioned 
cases for the simple reason that a con- 
trary view has been laid down in the 
clearest possible terms by an authority 
from which these Courts are not per- 
Imitted to dissent. I must, thorefore, 
hold that an entry in a Eiwaj-i-am re- 
cording a special custom is prima facie 
proof of that custom and the onus fs 
shifted to the other side to rehut it. 

Mr. Hargopal finally contends that 
the Raiwaj-i-am relied upon by the 
plaintiffs in the present case is not an 
accurate or reliable record of the custom in 
question- He says that this document has 
been condemned as unsatisfactory by a 
recent decision of this Court in Gurdit 
Singh v. Mt. Ishar Kcur (7) where the 
following observations appear: 

Dr. Naraug contended that an entry in the 
Biwaj-i-am was pritna facie evidence of a 
onstom and referred to Beq v. Allah Ditta (i;. 
The value of the Biwaj'i-am of 1665 as a piece of 
evidence however is considerably minimized by 
the fact that in Dial Singh v. Detva Singh (6) 
in referring to this very Riwaj-i-am it was said 
that it did not lay dov. u what the custom was, 
blit what the compilers thought it ought to be. 
Again, wo find that iu the Settlement of 1914 
when a now Rawaj-i'am was compiled it is stated 
that a gift to a daughter can be made of ancestral 
or self-acquired property to a certain extent, 
vide answer to question 117. 

It appears that the view of the learned 
Judges as to the unsatisfactory nature 
of the document in question was based 
upon a case reported in Dial Singh v. 
Dewa Singh (8). The attention of the 
learned Judges does not appear to have 
been directed to a series of subsequent 
authorities in which this Kiwaj-i-am was 
cited with approval and relied upon. 
These cases d,rQJixoan v. Sakam Khan (9)| 

(7) A. 1, R. 1922 Lab. 392=3 Lah, 257 
. (8) [1885] 5 P. B. 1885. 

(9) [1894] 140 P.-R, 1894. 


Khan v. Hira (10), Sardar Wasawa 
Singh v, Sardar Arur Singh (11), Sohna 
V. Stindar Singh (12) and Buta Singh 
V. Bam Singh (13). 

Finally in two recent cases in both ol 
which the judgment of the Court was- 
delivered by Scott-Smith, J., this Eiwaj- 
i-am has been carefully considered and 
accepted as evidence of the very custom- 
relied upon by the plaintiffs in the pres- 
ent case. One of these cases, Naraini 
V. Jowahir Singh (14) deals with Kam- 
hobs of the Amritsar District and the^ 

head-note to it is as follows : 

Among Kambobs c£ the Amritsar District a< 
daughter is not entitled to succeed to the non- 
ancestral property of her father in preference to 
his collaterals in the 4th degree. 

The Riwaj-i-am is a public record prepared by 
a public officer iu the discharge of his duties^ 
and is admissible in evidence to prove the facts- 
thereiu entered, A statement in a Rlwaj-i-am 
with regard to a custom is a strong piece of 
evidence in support of the custom. 

In reference to the 1914 edition ot 
this Eiwaj-i-am the following remarks- 
appear in the judgment : 

We aro not prepared to hold that the entries- 
relied upon by the respondents in Mr. Graik’s 
Riwaj-i-am of the Amritsar District can carry 
very little weight. There is no suggestion that, 
that Riwaj-i-am was carelessly or imperfectly 
compiled and Mr. Oraik’s own -note shows that 
the exclusion cf a daughter is very strict in the 
Amritsar District. 

The other case, viz. Nadhan Singh y. 
Mt. Rajo (15), a decision of the same 
Division Bench, deals with the very 
tribe we are concerned with here. The- 
head-note reads : 

By the custom prevailing among Sandhu Jats* 
of the Amritsar District, daughters are ousted by 
collaterals of the last male owner in the matter 
of succession to the self-acquired property. 

In the course of the judgment, after re- 
ferring to the case of Mt. Naraini 
V. Jowahir Singh (14), the judgment pro- 
ceeds : 

In that case no doubt there was some slight 
evidence in addition in favour of the view that 
collaterals were preferred to a daughter even in- 
the case of Don*ancestral property, n the pres- 
ent case there is no instance produced by either 
party. We have found that m the case of tho 
parties in the other ease, who were Kambobs. 
the entry in the Riwaj-i-am should be relied- 
upoQ and we see no reason to come to a different 
decision in the case of Sandhu Jats. 


The finding in this case in favour of 
the special enstom was based almost 


(10) 

1895' 

98 P. R. 1895. 

(11) 

:i9oo: 

33 P. R. 1900, 


(13) [1907] 85 P. R. 1907. 

(13) [1907] 86 P. R, 1907. 

(14) A. I. R. 1926 Lah. 143. 

(15) A. I. B. 1926 Lah. 556, 
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entirely upon fche entry in the Riwaj-i-am 
^nd the other side having failed to dis* 
'Charge the onus of rebutting that entry 
it was held to be conclusive. 

In the case now before us no attempt 
has been made to show otherwise than by 
a reference to the reported decision I 
have mentioned, that either the Riwaj*i* 
am of 1865 or the new edition of 1914 is 
in any way imperfectly compiled or in- 
accurate. I am, therefore, of opinion 
ithat on the strength of the unrebutted 
evidence furnished by these public re- 
cords the special custom relied upon by 
the plaintiffs has been established. I 
would accordingly accept the appeal, set 
Aside the decree of the learned trial 
Judge and enter judgment for the plain* 
ijiffs with costs. 

Campbell, J. — The parties to this 
suit are Handal Jats of the Amritsar 
•District settled in the Lyallpur District. 
The plaintiffs sued for a declaration that 
a gift by the widow of their collateral 
•Gurpal Singh to Gnrpal Singh’s daughter 
should not affect their reversionary 
rights. The property gifted was a square, 
self-acquired by Gurpal Singh. The 
daughter pleaded that she was the next 
heir, and whether she was so or not be- 
came the main point in issue. The trial 
•Court dismissed the suit, holding that 
■the general rule of custom was against 
■the plaintiffs and that they had failed to 
prove a special custom by which colla- 
terals were preferred to daughters in 
succession to non-ancestral property. The 
plaintiffs have appealed. 

The plaintiffs produced 17 witnesses, 
•all Handal Jats of the Amritsar District, 
who declared that daughters had no 
right of succession to non-ancestral pro- 
perty, but none of the instances quoted 
by them was substantiated by documen- 
tary evidence although the trial Judge 
-directed that this should be done and 
,gave an opportunity for the production of 
the necessary documents. The witnesses 
.were nearly all elderly men, and seven of 
them were lambardars. The plaintiffs 
.also put the defendant donor into the 
box. She said that she knew of no in- 
stance of succession by daughters in the 
Amritsar District, and she mentioned two 
« ‘Of which she had heard, one occurring 
100 years ago. 

The plaintiffs also produced extracts 
irom the Biwaj-i-ams of 1865 and 1914 
«nd referred to page 28 of Graik’s Gus- 
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tomary Law of the Amritsar District, 
where the rule of the 1914 Riwaj-i-am 
applicable to the matter in issue is des- 
cribed, not altogether accurately as will 
appear presently. The defendants pro- 
duced no rebuttal evidence of any 
kind. 

The learned Subordinate Judge held 
the oral evidence and the Riwaj-i-am 
entries to be of no avail to the plaintiffs 
in the absence of authenticated instances, 
relying upon what he conceived to be the 
rule laid down in Wazira v. Mt. Maryait 
(2) that statements in a Riwaj-i-am when 
not based on general custom can carry " 
little weight unless supported by in- 
stances. He decided that the general 
rule stated in paragraph 23 of Rattigan’g 
Digest of Customary Law must be fol- 
lowed that daughters have a right to 
succeed in preference to collaterals to 
their father’s self-acquired property. 

The plaintiffs in appeal rely partly 
upon the finding by their Lordships of 
the Privy Council in I. L. H. 6 Lah> 502 
that evidence by a large body of witnesses 
in a position to know the rule of custom 
is entitled to weight even though no 
specific instances are quoted, but mainly 
upon their Lordships previous and well- 
known decision in Bey v. Allah Ditta (1) 
regarding the value to be attached to 
entries in the Riwaj-i-am unsupported by 
instances. The plaintiffs' learned counsel 
claims that on these authorities, in the 
total absence of any rebuttal by the 
defendants, the suit should have been 
decreed. 

The defendants reply that a series of 
decisions by this Court and by the Chief 
Court subsequent to Beg v. Allah Ditta (1) 
plainly lay down the rule stated by the 
trial Judge that Riwaj-i-am entries with- 
out instances are of small evidentiary 
value. The cases cited in addition to 
Wazira v. Mt. Maryan (2) are Khuda 
Bakhsh y.Mt. Fateh Khatun{S), Manohar 
v. Mt. Nanhi (4), Biidha v. Mt. Fatima 
Jiihi (5) and Gurdit Singh v. Mt. Malan 
(6). I propose to examine these cases 
first setting forth what their Lordships 
of the Judicial Committee held in Beg v. 
Allah Ditta (1). 

InBegy. Allah Ditta (1) there was a 
contest for the inheritance to one Shah- 
amad between (a) certain collaterals of 
Shahamad and (b) a son of his daughter 
by a husband who was proved to have 
the status of Khanadamad or resident 
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son-in-law. The Riwaj-i-am supported 
this son’s claim but it was put aside by 
the Chief Court on the ground that the 
particular entry relevant was not sup- 
.ported by instances. Their Lordships of 
the Privy Council in reversing the Chief 
Court’s decision laid it down that the 
Kiwaj-i-am was a public document admis- 
sible in evidence to prove the facts en- 
tered in it subject to rebuttal, and that 
the statements recorded in it formed a 
strong piece of evidence which it lay 
upon the plaintiffs the collateials to rebut. 

Wazira 'v. Mt. Maryan (2) was a judg- 
ment by a Division Bench of the Chief 
.Court disposing of a claim by collaterals 
in the 4th degree (Virk Jats of Gujran- 
wala District) to succeed to non-ancestral 
land in preference to the daughter of the 
deceased proprietor. The plaintiffs relied 
upon entries in the Riwaj-i-am. The 
learned Judges examined the Riwaj-i-am 
of the Gujranwala District with great 
care citing several portions of it and came 
to the conclusion that the same value 
does not attach to every Ri^vaj-i-am, even 
though all such documents are public 
records prepared by a public officer in 
■discharge of his duties and under Govern- 
ment rules. They then referred to Beg 

in the following words : 

That judgment must be read as a whole. The 
Frivj Council were dealing with a case in which 
the RiwaJ*i-am even though it cited no in- 
stances, was nevertheless in full accord with a 
vell-knowu custom, which is nevertheless well 
established because it forms an exception to the 
general rule that male collaterals exclude 
daughters. In such a case it was doubtless for 
, those who controverted the Riwaj-i-am and the 
■ weight of authority to rebut the case arrayed 
against them. But the matter is different when, 
without citing any instance, a Riwaj-i-am which 
has bean imperfectly compiled describss a special 
^stom opposed to the general custom of the 
. Province and the great mass of authorities. 

finding they refused to hold 
that the plaintiffs merely by producing 
the Riwaj-i-am on which they relied had 
succeeded in proving a custom by which 

they were preferential hell’s to the 
daughter. 

Khuda Bakhsk v. Mt. Fateh Khatnn (3) 
is also a decision by a Division Bench of 
the Chief Court. The plaintiffs, Muham- 
madan Jats of the Multan District, sought 
to succeed as collaterals in preference °to 
- a sister of the last male holder, and relied 
upon an entry in the Riwaj-i-am 
unsupported by instances. The judgment, 
delivered by Scott-Smith, J., quoted in 
iull the passage cited above from Wazira 
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y-Mt. Maryan (2) and then held thaft^ 
for the reasons stated in that decision 
the ruling of their Lordships of the Privy 
Council in Beg v. Allah Ditta (1) did> 
not apply to such cases as the one- 
before them. That is to say the Judges- 
found (if words have any meaning) thalr 
the Riwaj-i-am before them had been- 

imperfectly compiled ” altbongh ther» 
is no express mention of its defects else' 
where in the judgment. 

In Manohar v. Mt. Nanhi (4) the 
judgment, also delivered by Scott- 
Smith, J., went a step further, andi 
declared, without any finding as to the 
manner in which the Riwaj-i-am bad 
been prepared, that a mere entry in it 
unsupported by instances that daughters 
can under no circumstances inherit 
their fathers’ property was of very little 

was quite insufficient to 
shift the onus on to the daughters, 
because, in the opinion of the learned 
Judges that entry was contrary to alL 
the principles of Customary Law. Beg v. 
Allah Ditta (l) was referred to in unusual 
terms [also employed by the same 
learned Judge in Khuda BaJdish v. 
Mt. Fateh Khatun (3)] as having been 
considered in a subsequent decision of 
the Chief Court: Wazira y.Mt.Maryan (2),. 
Khuda Bakhshv, Mt. Fateh Khatun (3) 
was also cited, and its decision and that 
in Wazira v. Mt. Maryan (2) were ap- 
parently taken to be authorities for tho 
proiiosition laid down, which with all 
deference I suggest is the precise nega- 
tive of what their Lordships of the Privy 
Council stated to be the law in Beg v- 
Allah Ditta (1). 

The fourth case is Budha v. Mt. Fatima 
Brhi (5)(Scott-Smith and Zafar Ali,JJ.)The^ 

question for determination was whether 
among agricultural tribes of the Sialkob 
District collaterals exclude daughters 
from succession to self-acquired property.. 
Counsel for the appellants argued that 
in*the presence ef the Riwaj-i-am which 
afforded presumptive evidence of tho. 
existence of the special custom it lay 
on the defendants to rebut the same. 
This argument was disposed of in the* 
judgment as follows : 

No. 2 does not carry any weight in the face 
of the authorities cited above and relied upon 
by the leaned District Judge. It is now a. 
well-established rule that a statemeut in a 
Riwaj-i-am opposed to general custom and on- 


1927 Labh Sikgh v« Mt.Makqo (Campbell, J.) Lahore 247 


aappoited by instanoes possesaaa vary little 
•Tidential valae. 

The authorities in question ware 
Chuttan v. Hazari Lai (16), Wazira v. 
Mt, Maryan (2) and Khuda BaJehsh v. 
ML Fateh Kkatun (S). The first named 
was a decision anterior to that oC their 
Lordships of the Privy Council in Beg 
V. Allah Ditta (1). The other two, as 
shown above, do not lay down any such 
general rule (which with due respect I 
do not regard as well established), but 
relate only to Biwaj'i-ams which are 
found to be imperfectly compiled. 

The last case is Gurdit Singh v. 
Mt. Malan (6) where, I venture to think, 
Scott-Smith, J., who delivered the 
judgment once more failed to give due 
recognition as a binding authority to 
Beg V. Allah Ditta (1). His words are : 

Mr. Morton, however, contends that the entry 
in the Riwaj-i-am is a strong piece o! evidence 
in support of the custom put forward by the 
plaintiffs having regard to the decision of their 
Lordships of the Privy Council in Beg v. Allah 
.Dttta{l). This decision was considered by a 
Division Bench of this Court in Wazira v. 
ML Maryan (2) and others, in which it was 
held that statements in the Riwaj-i-am when 
opposed to general custom can carry very little 
weight unles supported by instances. 

It does not appear, however, that the 
decision of the case proceeded entirely 
upon this observation, for the fact was 
also taken into consideration that the 
Riwaj-i"am itself recorded in an appen- 
dix numerous exceptions to what was 
stated in the body of the work to be a 
general rule. 

If Manohar v. Mt. Nanhi (4) and 
Budha V. Mt. Fatima Bibi (5) were 
correctly decided, the argument of the 
defendants' learned counsel would pre* 
vail, but with all respect I consider 
that they cannot be followed so long as 
Beg V. Allah Ditta (1) stands as the 
Judicial Committee’s exposition of the 
law. If there was no intention in 
' Khuda Bakhsh v. Fateh Khatun (3) to 
ihold that the Riwaj-i-am was, as a 
whole a defective public record. I would 
0 ay the same about that decision. 

The rule is put in Beg v. Allah Ditta 
perfectly plainly. Statements in a 
iiwaj'i’am which is a public record 
urepared by a public officer in discharge 
f bis duties and under Government 
hies, are a strong piece of evidence that 
ijair contents are true, and that strong 
^idenoe most be believed unless rebut- 
, (16) C1916J 1 P, R. (1916)=*6 P. L. R. 1916= 

do I. c. aa=*ii9 p, w. r. i916. 


ted by the party against whom it tells. 
Of the numerous methods of rebuttal 
one is that which succeeded in Wazira 
V. Mt. Maryayi (2), namely, to convince 
the Court from an examination of other 
portions of the Biwaj-i'am that it had 
not been compiled in a properly careful 
manner, or that for other reasons it is 
not a reliable record. But the fact that 
a statement of custom in a Biwaj*i'am 
is not supported by instances does not in 
itself provide the necessary rebuttal, and, 
if on an issue regarding the existence 
of an exception to general rule of custom 
the sole evidence offered is a Biwaj'i-am 
entry without instances, the issue must 
be decided in accordance with that 
entry. (Then while examining the en- 
tries in the Riwaj-i-am his Lordship 
continued). An attempt has been made 
to impugn the reliability of this Riwaj-i- 
am by referring us to Gurdit Singh v. 
Mt. Ishar Kaur (7) where the following 
passage occurs : 

There remains the guesticn of custom. On 
this point Art. 23 of Hattigan’s Digest lays 
down that, according to the general custom of 
the Province, » daughter excludes collaterals 
in succession to self-acquired property. It 
would, therefore, be incumbent on the colla- 
terals to prove a custom opposed to this 
general custom. In order to do this they have 
referred to the Riwaj-i-am of the Settlement of 
1865 in which it was stated that a proprietor 
could not make a gilt tf even his self-acquired 
property to his daughter. Our attention was 
also drawn to the evidence of a certain numbSt 
of witnesses who have stated that iu this vil- 
lage daughters do not succeed to seif-acquired 
property. Dr. Naraug contended that an entry 
in the Riwaj-i-am was prima facie evidence 
of a custom and referred to Beg v. AlLh Ditta 
(1) Th> V. lae of the Riwaj-i-am of 1865 as a 
niece of evidence, however, is considerably 
Lnimized by the fact that iu Dial Singh y. 
Detoa Singh (8), in referring to this very Rlwaj- 
i-am it was said that it did not lay down, what 
the custom was, but what the compilers 
thought it ought to be. Again, we find that in 
the Settlement of 1914 when a new Riwaj-i-am 
was compiled, it is stated that a gift to a 
daughter can be made of ancestral or self-ao- 
Quired property to a certain extent, vide answer 
to question ll7. In these circumstances, we 
are of opinion that the collaterals have fail^ 
to prove a custom by which they exclude 
daughters from succeeding to the self-acquired 
property of a sonless proprietor. 

Here it does not appear that the at- 
tention of the learned Judges was drawn 
to the above-quoted passages in the 1914 
Riwaj-i-am which repeat what was 
stated in 1865. Furthermore it was 
not brought to their notice that the 
derogatory remarks in Dial Singh y* 


Ganesh Das, In the Matter op the Assessment op 1927 


Dewa Singh (8), which were made abou6 
a statement of custom regarding adop- 
tion in the 1865 Biwari-a°3 were subse- 
quently dissented from in several later 
rulings, e. g.. Balia v. Biidha (17) Bam- 
mat V. Miran (18), and Sardar Wasawa 
Singh v. Sardar Ariir Singh (11), and 
that there are numerous other later 
decisions which speak of the Amritsar 
1865 Riwaj-i-am as a particularly re- 
liable record. 

In Mt. Naraini v. Jowahir Singh (14) 
it was held that among Amritsar 
Kambohs a daughter was excluded from 
self-acquired property by collaterals, 
and the decision was based very largely 
upon the answers to questions 60 and 61 
in the 1914 Riwaj-i-am which was held 
to have been carefully compiled. In 
Nadhan Singh v. Mt. Bajo (15) the 
same decision was come to in regard to 
Sandhu Jats of the Amritsar District 
and was based entirely upon those 
answers there being no instance either 
way proved by either party. In both 
these cases one of the Judges on the 
Bench was Mr. Justice Scott-Smith, 
whose connexion with the earlier rulings 
has been emphasized above. Whatever 
may have been his views about the 
Biwaj- i-ams of other districts with 
which those rulings dealt it is clear from 
these two later cases that he was satis- 
fied with the authoritativeness of the 
Amritsar Riwaj-i-am when it stated, 
without quoting instances, an exception 
to the general rule regarding the -rights 
of daughters to succeed to self-acquired 
property. 

I would accept this appeal holding 
that the defendants who produced no evi‘ 
dence, have failed to rebut the evidence 
supplied by the answer to question 61 
of the 1911 Riwaj-i*am that among 
Jats of the Amritsar District collaterals 
succeed to the self-acquired estate of a 
deceased proprietor in preference te 
his daughter, and I would decree the 
plaintiffs’ suit with costs throughout. 

G.B. Appall a-iceptel. 


(17) [1893] 50 P. R. 1»93. 

(18) [1896] 30 P. R. 1896. 
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Zapar Ali and Jai Lal, JJ. 

In the matter of the Assessment of 
Ganesk Das of Amritsar. 

Reference No. 24 of 1926, Decided on 
3rd February 1927, made by the Oomr., 
Income-Tax, Lahore, on 4th June 1926. 

(a) Income Tax Act (9 of 1922), Ss. 33 and 
35 — S. 35 prescrlbee Umitatlon for review of 

proceedings under S, 33. 

Income Tax Commissioner’s powers of review 
under S. 33, in respect of an assessment proceed- 
ing are subiect to the limitation imposed by 
S. 35. [P 248 C 2J 

(5). Income 'Tax Act (9 of 1922J, S. 34 — In- 
come escaping assessment is not chargeable after 
limitation — Income assessed in the hands of 
wrong assessee — Income escapes assessment 
within the meaning of S, 34, 

Whatever may be the reason for which the 
Income Tax Oiicer fails to assess any income 
within the period prescribed by law, he is not 
competent to assess it after the period of limita- 
tion prescribed therefor has expired. 

[P 249 C 1] 

The income assessed in the hands of an as- 
sessee to whom it is subsequently found not to 
belong, is an income which has escaped assess- 
ment within the meaning of S. 34. [P 249 0 1] 

Fakir Chand for Badri Das — for 
Petitioner. 

Jagan Nath Aggarwal — for Respon- 
dent. 

Order . — This is a Reference under 
S. 66 (1) of the Income Tax Act. The 
learned Income Tax Commissioner has 
propounded the following questions of 
law: — 

(1) Does the Indian Income Tax Act 
(11 of 1922) impose any period of limita- 
tion within which the Commissioner’s 
powers of review under S. 33, in respect 
of an assessment proceeding must be 
exercised ? 

(2) If so. is the Commissioner debar- 
red from reviewing the present case ? 

We have recently held in Reference 
No. 20 of 1926 that the Income Tax 
Commissioner’s power under S. 33 ar4 
subject to the limitation imposed b^l 
S. 35, and the learned Commissioner ha) 
come to the same conclusion with regan 
to his question No. 1. In respect i 
question No. 2 be argues thus : 

The second question on the otbr 
hand, I would answer in the negativets 
8. 34 applies only to income, profitfflr 
gains that, * have escaped assessmet ' 
and in this case the income to be asss- 
sed did not escape assessment in ha 
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year quQabiou. All that ha? oocarra 
Is it ha? basn assessed in the hands 
of an *^5309800 to whom it was subse- 
quently ^ound not to belong. It can 
liardly» ^ think, have been intended that 
Income would escape assessment simply 
because error of this kind was not 
ogtablishod till after the period of 
limibati®° specified in S. 34 had 

expired. 

This argument does not appear to us 
to be sound. Whatever may be the 
reason for which the Income Tax Officer 
ghould fail to assess any income within 
the period prescribed by law, he is nob 
competent to assess it after the expira- 
tion of that period of limitation. So 
in the present case no action could be 
taken in 1926 either under Ss. 33 or 34 
in respect of an income derived during 
the accounting period of 1921-22. After 
all, the Income Tax Department itself is 
responsible for this result. The income 
iescaped assessment so far as the person 
who received it was concerned, 

We, therefore, answer the second ques- 
tion in the negative. 

j y, Beference Answered* 
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Dalip Singh, J. 

j Dayal Chand and others — Defendants 
— Appellants. 

V. 

Ram Ok and and others — Plaintiff and 
Defendants — Respondents. 

Second Appeal No. 1538 of 1926, De* 
oided on Ist February 1927, from the de- 
cree of the Addl. Dist. J., Lahore, D/- 
17bh March 1926. 

Parlnership—New partnership based on old 
one^Bendltion of accounts of new one by going 
Into the account of old one is permissible* 

Where a new partnership based on the old 
partnership is revived or reconstituted by the 
oonsent of all the partners and their legal re- 
presentatives, for the purpose of accounts, it is 
permissible to go into the accounts of the old 
partnership on the basis of which the new one 
Is constituted : 25 Mad, 26, Poll, [P. 251, 0. 2] 

Badri Das and Bar Oharan Das 
Kumar — for Appellants. 

Jagan Nath Aggarwal — for Respon- 
dents. 

Dalip Singh, J. — The facts of the case 
«re as follows : By a registered partner- 


ship deed, dated 9th May 1908, certain 
persons entered into a partnership bo 
carry on a cotton factory. The names of 
the partners and their shares were as 
follows : 

Ghuhar Mai, Ganga Kesho 

Das ... Jth share. 

Banka Mai, Behari Mai Ha- 
zari Mai Budhu Mai. ... ^th share. 

Jiwan Mai Kesar Mai ... 4 th share. 

Salamat Rai ith share. 

Chuhar Mai died about 15 or 16 years 
before suit and his grandson Bansi Lai, 
Defendant No. 3, was taken into partner- 
ship and the partnership continued. 
Similarly Jiwan Mai died about 14 years 
before suit and his sons Dial Chand, 
Natha Mai, Har Bhagwan and Khushi 
Ram, Defendant Nos. 11 to 14, were 
taken into the partnership and the part- 
nership continued. 

On 12th July 1919, Ganga Ram defen- 
dant, brought a suit for dissolution of 
partnership and for rendition of^accounts 
against the other partners. During 
the pendency of that suit Kesa'r Mai, 
one of the partners died and his 
sons Ram Saran, Ram Rattan, Amar 
Nath and Dwarka Nath were brought 
on' the record as his legal represen- 
tatives. The defendants pub in pleas 
in which they stated that they had 
no objection to have the partnership 
dissolved. On 28bh November 1919, a 

preliminary decree for dissolution of part- 
nership and rendition of accounts was 
passed and a commissioner was appointed 
to go into the accounts. On the 1st 
August 1921, Ganga Ram, plaintiff in 
that suit stated that Budhu Mai had 
died and applied to bring his represen- 
tatives on the record. The Court held 
that the suit had abated, because the ap- 
plication was time-barred, and accord- 
ingly dismissed the suit on the 25th May 
1922. 

Thereafter, on the 16th October 1922, 
Natha Ram, defendant, put in an appli- 
cation for restoration of the status qua 
under S. 144 and S. 161, Civil P. 0. On 
the 18bh October 1922, Natha Ram and 
Dial Chand and Harbhagwan and Khushi 
Earn brought a suit for issue of a perma- 
nent injunction against certain partners 
defendants to restrain them from pre- 
venting the plaintiffs in that suit from 
inspecting the accounts and from taking 
part in the management of the joint 
factory. On lOth November the Court 
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ordered Ganga Ram to deliver possession 
to Natha Ram. etc., on his application lor 
restitution. Joint possession was given 
on the 16th November 1922. On the 
13th November the suit for injunction 
was withdrawn. On the 20th November 
1922, Defendants Nos. 11 to 14, that is, 
Dial * Ghand. Natha Ram, Harbhagwan, 
and Khushi. Ram, leased their 8th share 
in the factory for Rs. 545 for one year to 
the co‘sharers Banka Mai and Behari 
Mai. 

On the 22nd February 1924, the 
present plaintiffs, sons of Budhu Mai, 
brought the present suit for dissolution 
of partnership and rendition of accounts. 
The plaintiffs stated the facts as detailed 
above and went on to say that Defen* 
dants Nos. 11 to 14 had been excluded 
Irom the possession of the factory but 
that subsequently they had got joint pos- 
session and bad leased their share to 
Banka Mai and Behari Lai. The part- 
nership had then continued and the 
plaintiffs sued for dissolution and rendi- 
tion of accounts. Defendants Nos. 11 to 
14 alone contested the claim pleading 
that the partnership had already been 
dissolved, that there had been no fresh 
partnership, that the suit for accounts of 
the old partnership was barred by time, 
and that the present suit did not lie be- 
cause of the abandonment of the suit 
brought by Qanga Ram. 

The following issues were framed : 

(1) Does partnerehip still exist between the 
' plaintiffs and the defendants ? 

(2) If so, is the suit time-barred ? 

(3/ Does the suit nob lie becanse the previous 
suit by Qanga Ram had abated ? 

The trial Court dismissed the suit 
bolding that the partnership stood dis- 
solved, that the parties might be joint 
owners of the factory but were not 
partners, and that the suit for rendition 
of accounts was time-barred. The ap- 
pellate Court held that the partnership 
was continued after the abatement had 
taken place, and the factory worked for 
a year, and that, therefore, the suit was 
within time, and that the previous abate- 
ment had no effect on the present suit. 
It accordingly gave the plaintiffs a pre- 
liminairy decree for dissolution of part- 
nership aind rendition of accounts. 

The first point taken in second appeal 
; is that the appeal before the learned 
District Judge had abated. In the 
memorandum of appeal the name of 
Salamat Rai, who bad died during the 


pendency of the suit, was first put in^ 
and later seems to have been crossed outr 
and the names of Fakir Cband and Ma^ 
nohar Lai, his sons, substituted. 

Counsel contends that (from the fact 
that the talbana was put in for 15 people, 
whereas otherwise it ought to have been 
for 16, and that the summons issued tO' 
Salamat Rai on the 28th January 1926, 
and that a report was received that hO' 
was dead on the 9th of February 1926,. 
and that the summons issued to Fakir 
Cband and Manobar Lai on the 18th' 
February 1926, and that on the 6th' 
February 1926, an application was made^ 
by the plaintiff-appllant Ram Ohand thats 
Salamat Rai was dead, and as one of hiff 
legal representatives was a minor, and a 
guardian ad litem should, therefore, be 
appointed, and from the fact that on the 
5th February 1926 an application was- 
put in by Natha Ram that the memo 
has been tempered with), it is obvious- 
that the memo of appeal was tamper" 
ed with after it had been put in 
Court by some persons interested. 
He contends that originally the name 
of^ Salamat Rai alone was in the 
memorandum, and the other names were 
substituted, after the appeal had been 
filed, when it was discovered that Sala* 
mat Rai was dead. Counsel for the res- 
pondents, however, shows that the regis- 
ter of institutions, which is regularly 
kept, shows the names of Fakir Chani 
and Manohar Lai, and does not show tho- 
name of Salamat Rai at all. The circum- 
stances are certainly suspicious, and 
the issue of the summons to Salamat Rai 
is not explained satisfactorily. But tho 
learned District Judge held that this ap"" 
peal was duly presented, and had not 
been tempered with, and he was the best 
judge of this fact. I am, thereforej n<^ 
prepared to hold to the contrary, and I 
repel this contention. 

The next point taken is that Kesar Mat 
having died while the suit for dissolu- 
tion was pending, there can be nt) cOT- 
tinuation of tho partnership especially 
when a decree was passed dissolving thO 
partnership on the agreement of 
parties. Counsel for the respondentt^ 
in reply to this, relies on a judgment « 
a single Judge of this Court on a rejisicm 
from the order of the Court order^ 
restitution, in which the learned Jud|^ 
held that the order of abatement 
-reversed the preliminary decree. Couns^ 
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for the appellants contends, that this 
order really only relers to the receiver, 
and that further this decision is wrong 
because the abatement of the suit 
could not rev6i*se the preliminary decree 
already passed and that, thirdly, at any 
rate, the agreement had dissolved the 
partnership and that the agreement still 
stands. Further he contends that the 
decision is not res judicata, because the 
parties were not the same as in the pres* 
ent suit, and the executing Court could 
not have tried the pi'esent suit. 

I consider that there is force in the 
contention of the appellants that this 
decision is not res judicata between the 
parties, because the executing Court 
could not have tried the present suit. I 
also consider that it is difficult to see 
how the order of abatement could have 
reversed the preliminary decree already 
passed. It is also, therefore, difficult to 
hold how a partnership which had once 
been dissolved whether by unanimous 
consent of the partners or its embodiment 
in a decree of the Court could be subse* 
quently said to have continued, because 
the suit for rendition of accounts failed 
on account of abatement. I am unable 
to hold, however, that the previous 
abatement is a bar to the present suit 
'which may lie on the ground that a new 
partnership based on the old partnership 
was revived or reconstituted by the con- 
vsent of all the partners and their legal 
representatives. The suit brought by the 
^present contesting defendants for a per- 
manent injunction certainly lends much 
support to this view. 1 find that they 
attached the partnership deed of 1923 to 
their plaint in that suit, The plaint, 
no doubt, is capable of the interpretation 
that it was brought by eo-owners to 
recover their shares in certain joint pro- 
perty, but if the partnership stood dis- 
solved, it seems to me that no partner 
had any particular right to any part of 
property, but was only entitled to a suit 
for rendition of accounts. Farther in 
the judgment of this Court already re- 
ferred to I find the following sentences. 

The learned counsel for the respon- 
dents (that is the present contesUng 
defendants) informs me that his clients 
have obtained’ joint possession of the 
factory with the other partners. This 
' fact also shows that the present defen- 
dants-appellants considered themselves 
^partners with the others. The present 


plaint on which stress has been laid bf' 
counsel for the appellants is certainly 
inartistically worded, and would lend 
support to the theory that the present 
defendants'appellants were excluded from 
the partnership, and subsequently by 
agreement were allowed to lease their 
^th share to the two co-sharers for a 
fixed sum for one year. Counsel for the 
appellants contends that this shows that) 
they were not partners. But beariog in 
mind that the partnership consisted of 
running a joint factory in which the 
present appellant claimed ^th share, I do 
not see that it necessarily follows that 
they ceased to be partners because they 
entered into some private arrangement 
with some of the partners only as to 
their respective rights inter se. Counsel 
for the respondents contends that in any 
event a decree for partition of the joint 
property should be passed. No such 
prayer was made before the Additional 
District Judge, and I do not think that 
the present suit can be held to have 
included a prayer for partition of the 
joint property. 

On the whole on considering all the 
above facts, 1 am of opinion that the 
parties continued the partnership or 
rather reconstituted a partnership based 
oil the old partnership. I take into con- 
sideration in arriving at this decision the 
following facts : (1) The death of Ghuhar 
Mai and Jiwan Mai and the continuation 
of the partnership with their legal repre- 
sentatives. (2) The fact that when Kesar 
Mai died during the pendency of Ganga 
Ram’s suit, no one seems to have con- 
tended that the death had ipso facto 
dissolved the partnership, but all parties 
asked for a decree dissolving the partner- 
ship. (3) The suit brought by the present 

defendants-appellants for a permanent 
injunction already referred to. (4) The- 
order of abatement dismissing the suit in 
fcoto ; the parties might well have con- 
sidered that as a result of this the status- 
qua had been restored. (6) The admis- 
sion by the counsel in this Court as to 
the position of the parties. 

The result is that the plaintiff is| 
entitled to a decree for dissolution of the 
present partnership and for rendition of 
the accounts as explained in Ahinsd Bibi 
V. Abdul Kader (1) : for the purpose of 
accounts, it is permissible to go into the 
accounts of the old partnership on the 

(1) [1902] 25 Mad. 26, 
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basis of which the preseot one was con* 
stitufeed. The appaal, therefore, fails and 
is dismissed, but as the ease presented 
considerable difficulty and the plaint 
was badly framed and caused a good deal 
of confusion, I make no order as to the 
costs of this appeal. 

■on Appeal dismissed. 
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Shadi Lai;, G. J., and Agha Haidar, J. 

Badha Kishan Kaul — Del^endant — 

appellant. 

V. 

Shankar Das — Plaintiff — Respondent. 

First Appeal No. 1283 of 1922, Decided 
on I3th December 1926, from the decree 
of the 1st Cl. Sub'J., Amritsar, D/* 1st 
March 1922. 

(а) Husband and Wife— Contract in wife's 
favour — Husband can sue for sped Jic perform- 
ance. 

It is a common nractice in India that psople, 
^hile paying money from their own pockets, 
purchase property for various reasons in the 
name of the members of their families. Such 
transactions are well known as benami trausac' 
tions and their validity has been recognized by 
the highest Courts of justice. A husband is 
therefore competent to sue for specific perform* 
ance of a contract of sale in favour of his wife. 

[P. 253, C, 1] 

(б) Contract — Whether contract is complete 
depends upon intention of parties. 

The real test to see if a contract between the 
patties is complete or not, is the intention of the 
parties as to whether or not there is to be no 
binding contract till the document is executed 
or whether the document is merely to com- 
memorate in the manner required by law the 
terms of a bargain already completed. A con- 
tract may be a completed and binding contract 
although a document in which its t^rms are to 
be embodied is to be executed and registered 
later on. [P. 253, 0. 2J 

(c) CorUract — Contract once complete does not 
become Incomplete by subsequent negotiations. 

Once it is shown that there is a completed 
contract, fujther negotiations between the 
parties, cannot, without the consent of both, get 
rid of the contract already completed. Subsa- 
.quent negotiations first commenced on new 
points after a completed contract had been 
arrived at and signed, cannot be regarded as 
constituting part of the negotiations going on at 
-the time when it was signed : {English Law 
Applied). [p. 254, 0. 1] 

(d) Contract Act, S. 73 — Contract by one co- 
parcener to sell property in which other co- 
parceners are interested— Breach— Contracting 
coparcener is liable. 

A coparcener who has agreed to sell immov- 
able property belonging to himself and other 


members of the family is personally liable under 
S. 73 for damages for failure to perform the 
contracs when it was found that it was not 
binding on the other members : 40 Mad, 338 
(F. B.). Appl. [P. 254, 0. 2] 

(e) Contract Act, S. 73 — Property contracted 
to he sold to plainti ff sold to another — Measure 
of damages is di fference between actual price 
and contracted price. 

Where property contracted to be sold to 
plaintiff is sold by owner to another, the measure 
of damages in a suit for damages on breach of 
contract is the difference between actual price 
and contracted price : 38 CaZ. 458, Bel. on. 

[P. 255, C.l ] 

Sheo Naram and Kishan Dial — for 
Appellant. 

Badri Das, Gohind Bam Khannat 
Jamna Das for Gobind Bam — for Res- 
pondent. 

Agha Haidar, J. — This appeal arises 
out a suit brought by the plaintiff-res- 
pondent for damages for the breach of 
contract to sell a certain house stituate 
in Amritsar. The plaintiff came into 
Court on the allegation that, as a result 
of correspondence that passed between 
the 19th July 1916, and the 23rd Febru- 
ary 1917, between the parties the defen- 
dant had agreed to sell bis house at 
Amritsar to the plaintiff for a sum of 
Rs. 9,000 and that in violation of the 
terms of that contract, the defendant 
eventually agreed to sell the house to 
one Gokal Chand on the 4th March 1917, 
for Bs. 15,500 and ultimately on the 2l8t 
March 1917, executed and registered a 
sale deed in Gokal Oband’s favour. The 
plaintiff, therefore prays that a decree 
may be passed in his favour for damages 
for the breach of the contract for a sum 
of Bs. 6,500 being the difference between 
the price at which the defendant had 
agreed to sell the house to him and the 
price for which he ultimately sold the 
house to Gokal Gbaud. The defendant 
pleaded that the plaintiff had no right 
to bring the suit inasmuch as the sale 
had been negotiated by him for and on 
behalf of his wife. It was further pleaded 
that there was no completed agreement 
between the parties which could give 
rise to a suit for breach of contract, and 
finally that even if there was a completed 
contract it was broken by the plaintiff 
himself and not by the defendant. The 
learned Jndge of the Court below decreed 
the plaintiff’s suit in full, holding that 
the defendant had agreed to sell the 
house to the plaintiff and that there was 
a completed contract which is contained 
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in P“4 dated the 11th December 1916, 
and that it was the defendant who had 
been guilty of breach of contract. He 
also refers to P*5 and P*6 as further 
showing that the contract between the 
parties was complete. 

The defendant has come up in appeal 
and his learned counsel argued bis 
case at a very considerable length. He 
repeated the plea which had been raised 
on behalf of the defendant in the Court 
below that the plaintiff was not compe- 
tent to bring the suit inasmuch as the 
real agreement, if any, was. between the 
plaintiff's wife and the defendant. There 
is no force in this argument. It is a 
common practice in this country that 
people, while paying money from their 
own pockets, purchase property for 
various reasons in the name of the mem- 
bers of their families. Such transactions 
are well known as benami transactions 
and their validity has been recognized by 
the highest Courts of justice. 

The learned counsel for the appellant 
has strongly argued that the letter P-4 
dated the 11th December 1916, could not 
be treated as the acceptance by the defen- 
dant of the plaintiff’s offer, in that this 
letter itself mentions that the defendant 
will have to consult the other members 
of his family in order to obtain their 
consent and that, furthermore, there is a 
reference to a draft of the sale-deed 
which was to be prepared later on by a 
certain vakil of Amritsar and that the 
document was to be registered at a later 
date. It is also argued that the plaintiff 
in a subsequent letter and draft which 
accompanied it referred to certain indem- 
nity clauses which he wished to incor- 
porate into the sale deed and that there 
was also a certain dispute as to who shall 
pay the costs of the stamp, etc. How, as 
regards the argument that the consent of 
the other members of the defendant’s 
family had not been obtained and that, 
therefore, there was no contract, we may 
point out that throughout the corres- 
pondence which passed between the 
parties the defendant never mentioned 
that any member of bis family bad any 
objection to the sale. As to the argument 
that the document had to be executed 
and registered at a subsequent date and 
that before this there was no binding 
contract we have the authority of Bijoya 
Kanta Lahiri Ohowdhury y. Kailash 


Chandra Bhoiomik (1), which lays down, 
that the real test in such cases is the! 
intention of the parties as to whether or! 
not there is to be no binding contracti 
till the document is executed or whotherj 
the document is merely to commemorate' 
in the manner required by law the terms 
of a bargain already completed. A con- 
tract may he a completed and binding 
contract although a document in which 
its terms are to be embodied is to be' 
executed and registered later on. On a| 
perusal of the record we do not find any' 
such intention on the part of the parties 
that the completion of the contract 
depended upon the execution and regis- 
tration of the sale deed at a subsequent 
date. There is, therefore, no force in 
this contention.. 


But a more serious contention which 
was raised on behalf of the appellant 
was that the correspondence as a whole 
should be considered and that if, in spite 
of the fact that there were certain letters 
which can be pointed out as the reposi- 
tories of the contract, there were subse- 
quent communications which passed 
between the parties about other matters' 
connected with it, the contract cannot 
be taken to have become a completed 
contract. There are observations in 
three English cases : Thomas Hussey v. 
Horne'Payne (2) ; Bristol Aerated Bread 
Go. v. Maffgs (3) and Exunmens v. Bohins 
(4), which seem to support the conten- 
tion of the appellant to a certain extent. 
The case reported in Bristol Aerated 
Bread Co. v. Magys (3). explains the law 
as laid down in Thomas Bussey v. Horne- 
Payne (2). It says that although two 
letters standing alone might be evidence 
of a sufficient contract, yet a negotiation 
for an important term of purchase and 
sale carried on afterwards is enough to 
show that the contract was not complete, 
and that the parties were really in the 
stage of negotiations. But we find that 
in ^Bellamy v. Debenham (5), North, ■)., 
has adversely criticized the law as laid 


(1) [1019] 46 Cal, 771=52 I. C. 575=23 0. W 

(2) [1879] 4 A. C. 311=41 L. T. 1—48 L. J. 
Ch. 846=27 W. R. 585. 

(3) [1890] 44 Ch. D. 616=62 L. T. 416—59 
L. J. Ch. 472=38 W. R. 393. 

(4) [1665] 3 De. G. J. & S. 88=13 W. R. 979— 

' 11 Jur. in. 8.) 631=14 L. T. 717=46 E. H, 

571 

(5) [1890] 45 Ch. D. 481=63 L. T. 220=60 
L. J. Ch, 166=39 W. R. 257. 
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down in these earlier cases. The learned 
Judge considers that Thomas Hussey v. 
Horne-Payne (2), Aerated Bread Co v 
Hoggs (3). went too far. Ho held that 
"when daring the course of a correspon- 
dence which passed between the parties 
a certain stage was reached when they 
were ad idem, there was a completed 
contract between them and the mere fact 
of there being subsequent nogotiations 
cannot be relied upon to defeat the claim 
-for specific performance. In other words : 

When oaca it is sbowa that there is a com* 
pletel coatra3b it is imposiible that further 
negotiatioas between the parties ciu without 
the oo^seat of b^th, get rid of what may be 
called tba crystallised contract, already arrived 
at and coatained in the letters. 

It may be noted here that this case 
went up in appeal and the' judgment of 
North, J., was affirmed, although on a 
different pDint. But a case came up 
before the Court of Appeal Perry v. 
Su^ields (6). In this case which was an 
appeal from the judgment of Sargent, J., 
■their Lordships of the Court of Appeal, 
accepted and approved of the statement 
of law enunciated by North, J. and they 
also agreed with him in his criticism of 
the two earlier cases, Thomas Hussey v. 
Horne-Payne (2) and Bristol Aerated 
Bread Co. v. Maggs (3). Their Lordships 
held that when once it is shown that 
there is a completed contract further 
negotiations between the parties cannot, 
without the consent of both, get rid of 
the contract already completed. Subse* 
quent negotiations first commenced on 
new points after a completed contract 
lhad been arrived at and signed cannot be 
jregarded as constituting part of the nego- 
tiations going on at the time when it 
was signed. 

Applying the principles thus laid down 
by these later 'authorities we hold that 
there was a completed contract in the 
letter P'-i and subsequently repeated in 
P*5 and P-6. The fact that the defen- 
dant wanted to graft some -other terms 
upon the original contract in order to 
secure his position would not have the 
effect of wiping out the contract itself. 
We also find that the defendant did not 
in so many words decline to accept these 
terms which were subsequently sought to 
be introduced by the plaintiff and 
furthermore that the plaintiff himself 

“(6)” [19ie] a Oh. 187=115 L. T. 4=85 L. J, 
Cb. 460=60 S. J. 494. 


abandoned these terms and did not insist 
upon them. 

A further argument was also put for- 
ward that the plaintiff was guilty of 
breach in that he was not in a position 
to perform his part of the contract and 
had not ready money to pay the price. 
There is no force in this argument. We 
have the evidence on behalf of the plain- 
tiff that in order to pay the price of the 
sale of the house in dispute the plaintiff 
had shown his earnestness by selling 
some of his own property and depositing 
the proceeds in a bank in his floating 
account, so that the plaintiff bad done all 
that he was expected to do in order to 
show his readiness to carry out on his 
part the terms of the contract. 

It was argued on behalf of the defen- 
dant-appellant that there were other 
□iembers of the joint family interested in 
this property and, therefore, the plaintiff 
could not ask the defendant to transfer 
the bouse to him and as the defendant 
could not convey the house to the plain- 
tiff so the plaintiff cannot maintain this 
suit for damages. This argument has no 
force. It was the plaintiff’s look-out if 
he was prepared to be satisfied with what 
may be characterized as a defective title. 
The sale deed had to be completed ac- 
cording to the terms of the contract by 
the defendant and it was not open to the 
defendant to. commit the breach on the 
pretext that there were ocher persons 
interested in it. We have the authority 
of the Pull Bench of the Madras High 
Court in Adikesavan Naidu v. M, V, 
Gurunatha Chetti (7) that a manager of a 
joint Hindu family, who had agreed to 
sell immovable property belonging to 
himself and the minor members of the 
family was personally liable under S. 73 
of the Indian Contract Act for damages 
for failure to perform the contract when 
it was found that it was not binding on 
the minors. In this view the defendant 
cannot possibly seek the protection of the 
Hindu Law relating to a coparcenary body 
in order to defeat the plaintiff's claim. 

We may here point out that as a 
matter of fact in the sale deed actnally 
executed by the defendant in favonr of 
Gokal Ohand on the 31st March 1917, 
the solitary name of Pandit Badha Kishan 
Kaul, defendant, appears as the vendor. 

(7) [1917J 40 Mad. 3-88=32 M.L.J. 180=5 L. 

W. 426=39 LC. 358=(1917) M. W. N. 171 

(F.B.). 
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IThh is borne out by the evidence oi 
Gokal Ghand himself, the purchaser from 
-the defendant. 

Some argument was addressed to us 
i^ssailipg the principle on which the Court 
below assessed damages. We think that 
the principle laid down in ^ahinchandra 
Saha Paramanick v. Krishna Parana 
Dasi (8) and several other cases is per* 
feetly correct and the measure of damages 
in a case like the present is the difference 
between the price, Bs. 9,000 agreed upon 
between the parties (vide P-4) and the 
price at which the defendant actually 
sold the house to Gokal Cband on the 
2l8t March 1917. . On a perusal of the 
vwhole record we have come to the con- 
clusion that it was the defendant who 
was guilty of the breach of contract. He 
received the offer of a larger sum of 
money from Gokal Ghand and succumbed 
-to the temptation with the result that 
he broke his contract with the plaintiff. 

We, therefore, affirm the decree of the 
Court below and dismiss •the defendant’s 
appeal with coats. 

D.D. Appeal dismissed. 

' (8) [1911] 38 Cal. 458=50 I.C. 625=16 C.W.N. 

420. 
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the same got : 68 P. R. 1892 ; 235 P, L. R. 
1913 ; A. I, B. 1028 Lah. 830, FoU.; 1 Lah. 549 
and 40 P. W. R. 1916, Dlst. [P 257 C 2J 

(c) (Punjab) — Successioyi — Sister is 

preferable to proprietory body. 

Both under oustom as well as under Hindu 
Law the sister of a deceased proprietor would 
come -in before the proprietary body. 

[P 258 C 1] 

Badri Das, and Balwant Rai — for Ap- 
pellant. 

B.R.Puri for S. C. Chatterjee — for 
Eespondent. 


Judgment. — In order to understand 
the facts of this case it is necessary to 
give the following two pedigree -tables. 

Pedigree-table 1, 

SEHJU 


I 

Mahna 


I 

Qur Singh, 


Gnidit Singh 

I 

Cbbotu 


I 


' "I 

Nana alias 
Nain Sukh 


Biru 


I 


I 


I 


Dal Singh Hamira, 

I 

Mutsaddi 
(whose widow 
was ^Jusammat 
Panjabo) 

_ ^ 


I 

Gurmukb Singh 


Pedigree table No, 2. 


Duni Ohand — Defendant — Appellant. 

V. 

Lekhu — Plaintiff — Respondent, 

Second Appeal No. 2640 of 1926, De- > 
< 5 ided on 3rd February 1927, from the 
decree of the Senior Sub-J., Ambala, D/- 
Slst July 1926. 

(a) Co-sharers — Proprietor dying without 
heirs^No community of interest between several 
land-holders is established— Property does not 
devolve on proprietary body but escheats to Crown, 

In the event of a deceased proprietor dying 
without heirs, his estate would descend to the 
proprietary body only if the village is a homo- 
geneous one and oomplele community of interest 
IS maintained. Where no general community 
of interest between the several landholders in 
the village has been preserved the estate of a 
heirlesB proprietor escheats to the Grown and 
does not devolve upon the proprietary body. . 

[P 257 0 2] 

(5) Custom (Punjab)— Succession— Person be* 
longing to same got as deceased— He is not en* 
titled to succeed to hU e^aia by reason of that', 
foot alone, 

One person is not entitled to succeed to 
da&d of another merely hy reason of belonging to 


KAM BAK8H 


Hukmi Sondha 

I 

Nanku 

I 

Lekhu 

(plaiotiS). 

The land in suit is part of a holding 
which was entered in the revenue papers 
of 1883-84 as owned by Mb, Panjabo, 
widow of Mutsaddi, 2/3rd8, and Biru, son 
of Nana, l73rd (vide pedigree-table No. 1). 
Biru was shown as an absentee and Mt. 
Panjabo was entered as in possession of 
his share also. Mb. Panjabo mortgaged 
her o.wn 2/3rds share in the holding to 
one Dani Ghand Bhabra. Later on, on 
the 30bh of August, 1883, she executed an 
unregistered mortgage*deed of Biru’s 
l/3rd ahare^n the holding to Hari Singh 
and Mukha * Singh as co-mortgagees for 
Bs. 98. It was stated in the mortgage- 
deed that Hari Singh had 2/9th0 share in 


4 


956 Labor© 

the o“^th^25th*of November 

7/9thssha^. 7/9th3 o£ Biru’s 

1834. Mt. Panjabo sow 

l/3rd share m tbe 

Singh 3 under the mortgage- 

the oo-mortgagM ^ggg 

S*’was°efifaoted for Rs. 200 out of 
sale deed (.j^g vendee on 

"ount of the mortgage-money, Out of 
Rg 98 the vendee Mukha Singh was 

to appropriate 7/9th3 to himself as his 
share of the mortgage-money and to pay 
the remaining 2'9ths to Hari Singh, the 
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The defendant Duni Ghand resisted the^ 
plaintiff’s suit on the ground that tb^* 
plaintiff was not related to Chhotu, tbat^ 
in any case Chhotu had left a sister Mt^ 
Mangali who was a nearer heir than thd- 
plaintiff, and that Mukha Singh bad be* 
come owner of Biru’s l/3rd share in tb»' 
holding by virtue of the sale, dated 25tlp 
November, 1884, qua 7/9ths share and by 
reason of adverse possession qua the rer 
maining 2/9th3. 

The plaintiff was examined before the- 
issues were framed and stated that he- 

* . « • .■ A il _ 


co-mortgagee. nr n c- i 

Soon after the mortgage Mukha Singh 
vendee paid Hari Singh his share of the 
mortgage-money and having thus re- 
deemed the mortgage took possession of the 
whole of Biru’s share. Later on Mukha 
Singh purchased from Mb. Panjabo her 
own 2/3rd3 shave in the holding and 
redeemed Duni Ghand Bhabra who was a 
mortgagee from her of this share. 
Mukha Singh tried to have mutation 
effected of the whole land as a proprietor 
but as Biru was an absentee and the sale 
as to his share had been effected bj' Mt. 
Panjabo, the Revenue Authorities refused 
to enter him as proprietor of Biru’s share. 
Qua this shave Biru continued to be 
shown as mortgagor and Mukha Singh 
as mortgagee and in the cultivation 
column Mukha Singh was shown as the 
mortgagee in possession. As to Mt. 
Panjabo’s own share 2/3rd3 share, Mukha 
Singh’s name was substituted as owner 
in the proprietary column. Biru absen- 
tee seems to have died in some other 
village before 1907 and in-the Revenue 
Records of that year Ghhotn 'son of 
Gardit Singh (vide pedigree-table No. 1) 


fifth degree and for this reason he wa® 
his heir. He could, not, however, defi^ 
nitely give the pedigree-table connecting 
his line with Ghhotu’s and stated that- 
he belonged to the same got. He al3(> 
denied the existence of the sister of 
Ghhotu, Later on he put forward 
pedigree-table which he had propounded- 
during the mutation proceedings, by 
which he sought to connect his line (vid© 
pedigree-table No. 2) with that of Biro 
and Ghhotu (vide pedigree-table No, I)* 
in the following manner : 

DEVI DAS 

j 

I I *1 I 

Des Baj Maliaa Gbasi or Mawasi 
I Ubaai 

I 

1 I 

Ram Bakhsh Sehju (vid^ 

(vide pedigree- pedigree-tablor 

table No. 2). No. 1). 

On these pleadings the trial Gourb 
framed the following issues : 

(1) Whether the plaintiS is the collateral of 
Ghhotu deceased, and, if so, of what degree ? 

(2) If issue No. 1 be found in the poeitive, oaBr 
the plaintiff not sue in presence of Chhotu’tf 


was entered in the proprietary column as 
mortgagor in place of Biru. In 1919 
Mukha Singh’s heirs transferred their 
rights in the whole holding to Duni 
Ghand defendant-appellant who entered 
into possession of the entire holding in- 
cluding the land in suit. Ghhotu died 
in 1923 and Lekhu son of Nanku plain- 
tiff (vide pedigree-table No. 2) alleging 
himself to be a collateral of Chhotu got 
the land mutated in his favour on 9tb 
June 1925. On 17th November, 1925, 
Lekhu instituted the present suit, for 
redemption of l/3rd share in the holding 
representing Biru’s share, on payment of 
Bs.98 as his heir and stating that mutation 

had been effected in bis favour as such. 


sister ? 

(3) Were shares out of 4| shares sold 
Mukha Singh and no suit lies in respect of that* 
land ? 

(1) On payment of how much mortgage-- 
monev can the plaintiff obtain a decree ? 

The plaintiff produced three witnesses 
who sought to prove the pedigree-tabl®- 
propounded by him and the defendant 
merely contended himself by going him- 
self into the witness-box and producing 
certain revenue entries. The 
Court held that the plaintiff had failed 
to prove the pedigree-table propounded 
by him and that as he was not a collate- 
ral of the deceased he had no looua- 
standi to maintain the present suit fo» 
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•redemption. In view of this finding the 
first Court found it unnecessary to decide 
the second issue as to the existence of 
Ghhotu’s sister, and on the third issue it 
iound the sale to Mukha Singh proved. 

In accordance with these findings it dis- 
•missed the plaintifif’s suit. 

On appeal by the plaintiff to Rai 
Sahib Shibbu Mall. Senior Sub-Judge, 
the plaintiff sought to prove his alleged 
a'clationship with Ghhotu, but the learn* 

•ed Senior Subordinate Judge agreed with 
the finding of the first Court and held 
'thafTLekhu plaintiff had failed to esta* 
4)Ush a definite relationship with Ghhotu 
or Biru. He also remarked that 

Ghhotu and Biru were descended from a com* 
mou ancestor Sehju and Lekhu is descended 
itom Ram Bakhsh. But that there was uo evi- 
dence to show that Sehju and Ram Bakhsh 
were own brothers, sons of Des Raj or that Des 
Raj, Mahua, Ubasi and Mawasi were the four 
sons of Devi Das who had come to this village 
200 years prior to l883 and who had acquired 
l/4th share of the village land. 

Having thus found that the alleged 
ftelationship of the plaintiff with Ghhotu 
■was unproved and that ho was not the 
collateral of the original mortgagor the 
.learned Senior Sub-Judge, however, went 
on to hold that plaintiff had a locus 
•standi to maintain the present suit be* 
•cause he belongs to the same got and is 
a proprietor in the patti in which the 
.land in suit is situate. He says : 

There can be no manner of doubt that all the 
proprietors of this patti are descendants of Devi 
‘Das and plaintifi Ghhotu aud Biru are all descen- 
dants of Devi Das though the full and correct 
genealogical tree is not available. 

The Senior Sub-Judge further held 
-that the mortgage sued upon was still 
subsisting and that the plaintiff had a 
■right bo redeem on payment of Rs. 98. 
He accordingly decreed the plaintiff’s 
suit for redemption on payment of this 
-sum together with costs. 

The defendant has come up in appeal 
ito this Court and on his behalf Mr. Badri 
Das has assailed the judgment of the 
lower appellate Court on both the points 
decided against his client. He contends 
that on the findings of the Senior Sub* 
ordinate Judge that the plaintiff had 
•failed to prove the pedigree-table _ pro- 
pounded by him the suit of the plaintiff 
should have been dismissed and the 
Court should not have set up an entirely 
new case on behalf of the plaintiff and 
{lassed a decree on the ground that 
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the plaintiff b3long0d to the same got 
and was a proprietor in the same patti. 
He also argues that there is absolutely 
no evidence on the record to support the 
remark ol the Senior Sub-Judge that 
the proprietors of the patti are descend- 
ed from Devi Das or that the plaintiff 
Ghhotu and Biru are all descendants of 
Devi Das. 

I have carefully examined the argu- 
ments addressed to me by the learned 
counsel for both sides and am of opinion 
that the finding of the learned Senior 
Sub-Judge on this point cannot be main- 
tained. Both in the mutation proceed- 
ings and during the trial the plaintiff 
Lekhu claimed the land in suit as a col- 
lateral of Ghhotu in the fourth or fifth 
degree and he propounded a definite pe- 
digree-table which showed that Sehju 
and Ram Bakhsh were real brothers, 
being sons of Des Raj. The oral evidence 
which he produced in support of this 
IDedigrae-table was obviously false and has 
nob been accepted by either Court. The 
Senior Sub-Judge has himself found 
that Lekhu has failed to establish a 
definite relationship with Ghhotu or Biru 
and that a full and correct genealogical 
tree of the descendants of Davi Das is 
nob available. In view of this definite 
finding of the Senior Sub-Judge I fail to 
see how he could hold that the plaintiff 
had a locus standi to maintain the suit. 

The plaintiff never claimed to redeem 
as a proprietor in the patti or as a person 
who belonged to the same got as Ghhotu 
or Biru. There were not pleadings on 
this point nor was any issue framed with 
regard to this matter, nor yet was any 
evidence led relating thereto. Moreover, 
if the suit had been brought on the basis 
of escheat of Ohhotu’s jland to the pro- 
prietors of the patti or the proprietors 
of the village, then all the pattidars or 
the entire proprietary body ought bo 
have been impleaded as parties to the 
suit. Further, it is clear that in the 
event of a deceased proprietor dying 
without heirs, his estate would descend to 
the proprietary body only if the village 
13 a homogeneous one and complete com- 
munity of interest is maintained. It is 
firmly established that where no general 
community of interest between the seve- 
ral land-holders in the village has been 
preserved the estate of an heirless pro- 
prietor escheats to the Crown and. does 
nob devolve upon the proprietary body. 


t 



258 Lahore Chand v. Lekhu (Tek Ohand, J.) 

■fide exception to Para.28 of Eattigan's 

Digest and also Remark No. 1 appended 

to the paragraph. , 

In this case the plaintiff made no 
effort .whatever to prove that the village 
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was a homogeneous one or that a com 
plete community of interest was preser- 
y ©3 Under these circumstances the 
Senior Sub-Jadge was not justified in 
appeal in allowing the plaintiff to redeem 
the land on this basis. 

As to the other ground, namely, that 
the plaintiff has a locus standi as he 
belongs to the same got it is now well 
settled that one person is not entitled to 
succeed to the land of another merely by 
reason of belonging to the same got. It 
was held in Muhammad Raft v. Ehazam 
Singh U). a case which is in several res- 
pects similar to the present one, that 
where a plaintiff fails to establish any 
definite relationship with the deceased, 
he should not be allowed to claim as an 
ultimate heir on the ground that he is a 
member of the same got and, therefore, 
presumably descended from a common 
ancestor. This ruling has been followed 
in various decisions of this Court and 
the learned counsel for the respondent 
has not been able to cite any authority 
in which it has been disapproved or dis- 
sented from. The Senior Sub- Judge 
before whom this ruling was cited sought 
to distinguish it on the ground that 
there the plaintiff was challenging an 
alienation as a reversioner and there the 
suit is one for redemption of a mortgage 
in his capacity as the successor of the 
mortgagor. I confess I am unable to ap- 
preciate the distinction that the learned 
Senior Sub-Judge has sought to empha- 
size. In Jhindu v. Gopala (2) a Division 
Bench of the Punjab Chief Court held 
that there was no presumption that all 
3at9 ol one got living in a village were 
descended from one common ancestor. 
Similarly m ifzrpa y. Ch inti {S) Moti 
Sagar, J., held that the mere fact that 
the plaintiff is of the same caste and got 
as the alienor does not necessarily lead 
to the inference that he is descended 
from the same common ancestor and is 
his heir. 

The lower appellate Court has relied 
on two rulings neither of which seems to 

"“Tl) [1892J68P. R.1892- 

(2) fl912]135P.W.R. 1912=15 1. C. 266= 

235 P. L. R. 1912. 

(3) A. I. R. 1923 Lab. 530.* 


me to support its conclusions. Shah 
Nawaz y. Sheikh Ahmad (4) is, if any- 
thing. in favour of the defendant. It 
was held there that by merely having an 
entry made in his favour in the Revenue 
Records a plaintiff cannot and does not 
acquire ownership of the equity of re- 
demption. This clearly goes against the 
plaintiff. The other ruling, Budki Singh 
y. Mohan Singh (5), proceeded upon its 
peculiar facts. There the suit had been 
brought by the members of the village 
proprietary body as such to redeem the 
land which had been mortgaged by a'* co- 
proprietor in the village who had die*? 
leaving no direct heirs. The village in 
that case was found to be homogeneous 
and on the evidence led in that case it 
was found that the property of an heir- 
less proprietor in such a village devolved 
on the proprietary body before it escheat- 
ed to the Crown. As has been pointed 
out above, there was no such alienation, 
in the present case nor was any evi- 
dence led. 

Under the circumstances I am of opi- 
nion that the plaintiff having failed to 
establish any locus standi to maintain 
the present suit for redemption was not 
entitled to any decree. It is not neces- 
sary to decide the other issues that arise 
in this case, but I may mention in pass- 
ing that even if there is a custom in the 
village whereby the village proprietary 
body succeeds to the estate of an heirless 
proprietor it would be necessary to deter- 
mine whether Chhotu’s sister was alive. 
Both under custom as well as under 
Hindu Law the sister would come in 
before the proprietary body. The Senior 
Sub-Judge has given no finding on this 
point and without doing so he could not 
pass a decree in favour of plaintiff. The 
finding of the learned Judge on Issue 
^o. d also seems to be open to grave 
doubt but in view of my decision on the 
first point I do not think it necessary to 
go into that matter. 

The appeal is accordingly accepted and 
the plaintiff’s suit dismissed with costa 

throughout. 


R.D. 


Appeal accepted. 


(4) [1920] 1 Lab. 549=59 I. C. 478. 

(5) [1916] 40 P. W. R. 1916=32 I. C. 768 
2 L. L. J. 583. 
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Dila Bam and others 
Appellants. 


Defendants — 


V. 


P. Bidhya Dhar and others— Plaintiffs 
—Respondents. 

Second Appeal No. 1349 of 1926, De- 
cided on 1st February 1927, from the de- 
cree of the Senior Sub-J., Hoshiarpur, 
D/- 27th December 1925. 

(a) Punjab Courts Act, S. 41 — Nature of 
dues. 

The question of the nature of the dues is not 
a question of fact. [F 260 C 2] 

(b) Practice^Precedents— Obiter defined. 
Decision though on a point not in issue but 

necessary for points in issue is not obiter. 

[P 260 C 1] 

(c) Civil P. C., S. ll—Addition of parties. 

Where some new parties are added to a subse- 
quent suit in addition to all the parties to the 
prior suit, the decision in the previous suit is not 
res judicata. 261 C Ij 

(d) Punjab Tenancy Act imi), S.nU)und 
{n)^Suii for recovering dues payable by Rajputs 
of PoliUan Prohltan to the Brahmans is not 
cognizable by civil Courts, 

The produce, with respect to lands in cultWat- 
inc possession of the Rajputs of village Pohlian 
Frohitaii, recoverable by the Brahmans of the 
village is either a due recoverable by a superior 
land-owner from an inferior land-owner or it 
comes within the definition of ‘village cess. In 
either event the civil Courts are barred under 
s. 77 (p) or S. 77 (j) from taking cognizance of a 
suit to recover them. [P 26l C 2J 

Shamair Chand — for Appellants. 

N, C. Pandit— for Respondents. 

Judgment, — The facts of this case are 
as follov7S : The village Pohlian Prohit- 
an was gifted by the then Raja to certain 
Brahmans who were his Prohits. The 
land revenue was also remitted in perpet- 
uity to the Brahmans. Thereafter the 
ancestors of the present 'defendant who 
are Rajputs also settled in the village. 
In 1866 a suit was brought by the ances- 
tors of the present plaintiffs against the 
ancestors of the present defendants for a 
declaration of title as to proprietorship. 
In that suit the Brahmans claimed that 
they were full and sole proprietors of the 
village and that the Rajputs were at first 
servants and later tenants of the Brah- 
mans. The Rajputs, on the other hand, 
claimed that they were the proprietors of 
the whole village and the Brahmans were 
the muafidars with no proprietary rights. 
The matter was referred to arbitration 


and the arbitrators gave an award iu 
which they declared each party to be the 
proprietors of the land in its cultivation. 
The Brahmans were styled as adna mali- 
kan and the Rajputs as ala malikan in 
respect of land other than the land in 
the cultivating possession of either party. 
Certain other decisions were -given as to 
land which was in the occupation of the 
tenants and was in their cultivating pos- 
session at the time and we are not con- 
cerned with this part of the decision. Hr 
was also decided that the Rajputs were 
to pay I3i seers per maund of produce 
out of the land in the Rajputs’ possession 
to the Brahmans as heretofore, and in 
the judgment it was stated that for this 
purpose the Rajputs were to be deemed 
tenants of the Brahmans. A decree 
followed the award, and the terms of the 
decree were incorporated in the wajib-ul- 
arz and were followed in the Settlement 
Records thereafter. 

On the 15th March 1910, Rikbi Defen- 
dant No. 1 a Brahman proprietor mort- 
gaged his rights in certain land in the 
possession of Dila Ram, Gopi and Shaman, 
present .Defendants Nos. 2, 3 and 4, 
Rajputs, to the present plaintifi's and 
the present plaintiff brought a suit 
for possession of this land against 
Dila Ram, etc. They contested the suit 
and alleged that Rikhi was merely a 
jagirdhar or muafidar and had, therefore, 
DO right to alienate his rights. Other 
pleas which had been raised were aban- 
doned by the parties and finally the sole 
question to be decided by the Court was- 
whether the right of Rikhi was alienable 
or inalienable. The trial Court held 
that these rights were alienable and gave 
a declaratory decree to the mortgagee 
that he was entitled to recover 13J seers 
per maund of produce from the defen- 

^^In^appeal the then Divisional Judge, 
Mr. LeRossignol, confirmed the decree of 
the trial Court holding that the Brah- 
mans were the owners as well as muafi- 
dars of the village and the defendants, 
the Rajputs, were only permanent ten^ 
ants and the right claimed by the plain- 
tiffs was a right to recover rent from & 
permanent tenant. The Rajputs appealed' 
t^otheChief Court, -but the appeal was 
dismissed in limine, the Court holding 
that the decision of the Divisional Judge 
that these Rajputs were tenants was 
probably correct, but that in any event 
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the lights were alienable. The plaintiEf 
then sought to secure a mutation of 
names on the basis of his mortgage and 
the Kevenue Court first sanctioned the 
same but later on they appeared to have 
refused the same or altered the entries 

back again. ^ ^ 

The plaintiff next brought a suit for 
recovery of dues on the basis of I3i seers 
of each maund of produce against the 
Rajputs. The Financial Commissioner 
held that the decision as to the right 
being a tenant’s right was an obiter dic- 
tum on the part of the Divisional Judge 
and presumably on the part of the Chief 
Court too and he held that the plaintiff 
possessed no proprietary right in the land 
in dispute and that he had not secured 
the sanction of the Collector to recover 
the equivalent of his dues under S. 48 of 
the Punjab Land Revenue Act. The 
plaintiff made another attempt to obtain 
a decree from the Revenue Court, but his 
claim seems to have been again dismissed. 
It seems to me that with due deference 
to the learned Financial Commissioner’s 
ruling on the point the decision of the 
Divisional Judge uphold by the Chief 
Court was not obiter. The point in dis- 
pute was whether the right was alien- 
able or not. To decide that question it 
was necessary to decide what the nature 
of the right was and rightly or wrongly 
the Divisional Judge decided that the 
right was one for recovery of rent from a 
permanent tenant and the Chief Court 
seems to have been inclined to agree with 
him. In any event the Rajputs failed to 
secure a counter-decision and the Brah- 
mans in whose favour the decree stood 
could not appeal from the decree. 


The plaintiff' having failed in the Rev- 
enue Court brought the present suit for 
the recovery of Rs. 110 on cash value of 
the customary dues recoverable by him 
from Defendants Nos. 2 to 9 (Rajputs) for 
the past three years at the rate of 13i 
seers in each maund of defendants’ pro- 
duce of land in their possession. This 
particular land is situate in Taraf Raj- 
putan, and admittedly this land was in 
the cultivating possession of the Rajputs 
in 1866, According to that decision, 
therefore, qua this land that Rajputs are 
proprietors of the land. The present 
suit was decreed by the trial Court which 
held that the civil Court had jurisdiction 
and that the nature of the rights was 
Prohit’s rights due from the Rajputs to 


the Brahmans. In appeal the learned 
Senior Subordinate Judge upheld fehu 
decree of the trial Court holding that 
these rights were not jagir rights, and 
also were not Prohit's rights, but were 
a kind of customary dues recoverable by 
Brahman proprietors as such in accord- 
ance with an agreement embodied in the 
wajib-ul-arz. He also held that the 
plaintiff’s suit was cognizable by the 
civil Court. 

In second appeal counsel for the ap- 
pellants has contended that if the judg- 
ment of Mr. LeRossignoI upheld in the 
Chief Court is correct and the Rajputs 
are to be regarded as permanent tenants 
then the suit is not cognizable by a civil 
Court under S. 77, paras, (n), (i) or (o). 
Secondly, he contends that if these rights 
are to be taken as right dues from an in- 
ferior proprietor to a superior proprietor 
then they are barred from the cognizance 
of a civil Court under S. 77 (p) of the 
Punjab Tenancy Act. Thirdly, he con- 
tends that if they are taken to be custom- 
ary dues other than the two mentioned 
above then they fall within the definition 
of “village cess” in S. 4 (12) of the Punjab 
Tenancy Act, and are, therefore, barred 
from the cognizance of a civil Court 
under S. 77 (j) of the Punjab Tenancy 
Act. He also contends that as the pre- 
sent plaintiff was a plaintiff in the previ- 
ous suit decided by Mr. LeRossignoI, 
that decision is res judicata between the 
parties who are practically the same as 
in that suit. In reply counsel for the 
respondents contends that the question 
of the nature of the dues is a question of 
fact. I am unable to see how the ques- 
tion of the nature of dues can be a ques- 
tion of fact, and I, therefore, overrule this 
contention. 

Next counsel contends that the Raj- 
puts are not tenants because in the award 
they were declared to be proprietors. He 
also contends that the decision of Mr. Le- 
RossignoI is not res judicata, because the 
parties are not the same in that there are 
two fresh defendants who were not par- 
ties to that case. He also contends that 
the Brahmans are the inferior land- 
owners and not the superior land-owners, 
because they are described as adna 
maliks both in the award and in the 
wajib-ul-arz, because they take only T^rd 
of the produce, whereas Rajputs take 
^rds. The last argument seems to me 
to have no force whatsoever. A superior 
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land'owner would generally not take a 
much produce or have as many rights in 
the land as the inferior proprietors. No 
doubt, the Brahmans are described as the 
adna maliks and the Rajputs as the ala 
taaliks, but the whole history of the vil* 
lage shows that, as a matter of fact, the 
rights of the Rajputs were carved out of 
the full proprietary rights once granted 
to the Brahmans, and it seems to me that 
in the circumstances it is a misnomer to 
speak of the Brahmans as adna maliks at 
all 

The case is nob free from difficulty. I 
3o not consider that the judgment of Mr. 
LeRossignol can be considered to be res 
judicata, because the parties are not the 
same. It is difficult for me to hold that 
the Rajputs are permanent tenants in 
view of the terms of the award of 1866, 
which gave them full proprietary rights 
in the land cultivated by them. The in- 
cidents of tenancy and ownership are 
different though, no doubt, it might have 
been more convenient to describe the 
Rajputs as permanent tenants, had the 
arbitratoi’s in the award of 1866 been 
aware of the possibilities of this defi- 
nition. But the arbitrators described 
them as proprietors and not as tenants 
permanent or otherwise, and the Chief 
Court in that case gave no final decision 
as to the exact position of the parties. 
But the appeal must succeed on the con- 
tention either that this is a due recover- 
able by a superior land-owner from an 
inferior land-owner or that it comes with- 
in the definition of “ village cess.” 

It seems to me that the Brahmans the 
original proprietors and jagirdars were 
really left with superior land-owners’ 
rights in the land which were in the 
cultivating possession of the Rajputs. 
Lands which were nob in the cultivating 
possession of the Rajputs were treated 
differently bub I am concerned with the 
question of the nature of the 13i seers 
per maund of the produce which is now 
in dispute, and it seems to me clear that 
this was nothing more than a recognition 
of the original ‘proprietary rights of the 
Brahmans in the entire village area. But 
even if I am wrong in this matter, it 
seems to me that this due falls within 
the definition of " village cess” because it 
is a due leviable by custom and is not for 
the use of the private property, nor fcr 
personal service, nor imposed by any en- 
actment for the time being in force. In 


either event the civil Courts are barred 
under S. 77 (p) or S. 77 (j) of the Punjab 
Tenancy Act from taking cognizance of 
this suit and the appeal, therefore, suc- 
ceeds, and the plaintiffs’ suit is dismissed. 
Having regard to the difficulty of the 
case and the confiicting nature of the 
decisions by the civil and the revenue 
Courts I leave the parties to bear their 
own costs throughout. 

R.D. Appeal accepted. 
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Broadway and Zafar Ali, JJ. 

Zakar Hussain and anothe) Plain- 
tiffs Appellants. 



Mt. Ghulam Fatima and others — De- 
fendants and Plaintiffs— Respondents. 

Second Appeal No. 2798 of 1922, Deci- 
ded on 9th November 1926, from the 
decree of the Dist. J., Jullundur, D/-llth 

August 1922. 

(a) Custotn {Pitnjab)Sab 2 wari Sayad of 
Maw in Phillaur Tahsil— Bequest to daughter 


! valid. 

Amoag Sibzwari-Sayais of village Maw in 
Phillaur tahsil of the Julluudut district a 
equest of ancestral laud to slaughter is valid by 
special custom.- 262 C 1] 

(M C«sfom {Punjab) — Distinction between 
ower of gift inter vivos and powers of testation 
s 07tUj a vialter of form-Fower of 
%ay he presumed when power of gift ts shown. 

Under the Punjab Customary Law the dis- 
inctioo between the power to gift inter vivos 
,nd the powers of testation is a matter of degree 

,nd form only, and when the power of gift is 
hown to exist, an initial * 

hat there is a co-exteosive power of testat‘®° t 

;8 P. B. 1903 (F. B.), Foil. fP 202 C 2 J 

Badri Das— lor Appellants. 

•mM V yj AO l^r\nr1 An 




Zafar Ali, J — On the 21st September 
1917, one Sardar Ali, a sonless agricul- 
turai Sabzwari-Sayad of village Maw m 
the phillaur tahsil of the Jullundur 
district, executed and registered a will 
by which he bequeathed half of his land 
to his wife and half to his two daughters, 
and made the further provision that on 
the death of his widow her share too 
should go to the daughters. About two 
years later, i. e., on the 11th November 
1919, Sardar Ali died, and his widow arid 
daughters succeeded to his estate m 
accordance with the.wiU- His collatera s 
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in the fourth degree, who are according 
.to general custom his next reversionary 
heirs, disputed his power to divert the 
inheritance by making a wi l in favour 
of dau«hters. and they sued for a deelara- 
t'lon that the will was mvalid, being 
contrary to custom. This claim was 
based on the assumption that the land 
was ancestral. The ladies pleaded that 
according to a special family custom 
obtaining among Sabzwari'Sayads a 
sonless proprietor was competent to 
bequeath his estate to his daughters, and 
they further pleaded that the land was 
not ancestral qua the plaintiff. The 
collaterals did not succeed in either of 
the Courts below which concurred in 
iBnding that the custom pleaded by the 
idefendants did exist, and that out of the 
309 kanals 8 marlas of land left by the 
testator only 80 kanals 8 marlas was 
-ancestral. The District Judge, however, 
granted a certificate for second appeal on 
the ground that the evidence with regard 
to the custom was “rather” conflicting. 


There can be no manner of doubt that 
agricultural Sayads of the Jullundur 
district follow custom and not their 
personal law, and that daughters have 
no right of inheritance among them. 
The question is, can a father give ances* 
-tral land to a daughter by will or gift ? 
According to the Riwaj*i*am a Sayad 
proprietor possesses no power to dispose 
of ancestral property by gift or will. 
Questions 79 and 90 (A) of the latest 
Kiwaj'i'am of the district and the 
Answers thereto run thus : 


Q. 79. — C.ia proprietor mika by word of 
mouth, or in writing, a disposition of bis pro- 
perty to take efficb after his death ? 

A. All the tribes of the Nakodar and Phillaur 
-tahsils state that a man can dispose of his self- 
acquired property by a written will but he 
■cannot dispose of his ancestral property. The 
Sayads, Sheikhs, Mughals, Pathans and miscel- 
laneous Muhanunadans of the Nawansbahr 
tahsU also say so. “ • • The Pathans, Svyads 
and Sheikhs of th) Jullundur tahsil state that a 
man with full rights may dispose of his properly 
by a written deed, while the other tribes of thie 
'tihsil say that they have no right to make a 
written or oral will. 


Q. 90 {A), Can a father make a gift of the 
whole or any specific share of his property, 
moveable or immovable, ancestral or acquired, 
to his daughter, otherwise than as her dowrv, to 
his daughter’s SOD, to his sister or her son's, or 
to his son-in-law '/ Is bis power in this respect 
altered if he has (1) sous ; (2) near kindred and 
DO SODS ? If the consent of the near kindred is 
essential to such gifts, state the degree of kindred 


towards him, in which the persons must stand 
by whom such gifts can be prohibited ? 

A . — All tribes in the Phillaur, Jullundur and 
Nakodar tahsils except Jat Muhammadans of 
the Nakodar tahsil admit that a father can 
make a gift of any part of his self-acquired pro- 
perty, moveable or immovable, to his daughter, 
otherwise than as her dowry, to his daughter's 
sons, to his sister or her sons, or to his son-in- 
law, even in the presence of sons or near 
kindred. He, however, cannot make a gift of 
his ancestral property without the consent of 
sous or near kindred. • ■ • 

As against the above the defendants 
set up a special family custom and we 
have to determine whether they have 
succeeded in establishing it. As already 
stated the parties belong to a particular 
sub-caste of Sayads known as Sabzwari 
as disfcinguised from Hussaini and other 
sub-i^stes. No less than three gifts by 
sonlefes proprietors have already gone 
unchallenged in their family. The first 
of these was a gift of land made by Taqi 
Shah (see the pedigree table of the parties 
given in the judgment of the trial Court) 
to his son-in-law Hussain Shah (grand- 
father of Sardar Ali, testator). The 
second and third are gifts of land by 
Cbanan Shah and Muhammad Bakbsb, 
respectively, to Kale Shah, father of the 
said Sardar Ali. These were gifts inter 
vivos but : 

under the Punjab Customary Law the disbino- 
tioD between the power to gift inter vivos and 
the powers of testation is a matter of degree and 
form only, and when the power of gift is shown 
to exist, an initial presumption arises that there 
is a co-extensive power of testation. Ml. Bano\ 
V. Fateh Khan (1). 

Along with these unchallenged gifts 
we have to take into consideration the 
following instances of inheritance by or 
gifts to daughters amongst agricultural 
Sayads of the district : 

1. Four instances of gifts to daughters 
or sons-in-law are cited in the pedigree- 
table of the Sabzwari-Sayads of village 
Shahpur in the Nawansbahr tahsil of 
the Jullundur district. 

2. In '"Faiz Khatum v. Qazi Mahbub 
Alam" where the parties were Sayads of 
Jullundur City the following occurs in 
the judgment of the learned District 
Judge : (Exhibit D-2, dated 30bh January 
1906) : 

The parties and other Sayads own plenty of 
land in Jullundur City. Soma of tham 
to ba. true Sayads, others not. But m both 
classes of cases even in nearly related casos to the 
family of parties there are a series of ins tances 

(1) 1903 43 P. R. 1303=111 P. L. R. 1903 
F.B. . 
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as givou by the Patwati in which the daughter 
has succeeded her father to the excluBion of her 
uaole. There are instances too of a daughter 
tfUcoeeding a daughter and of a husba ° d succeed* 
iug a wife to to the exclusion of a ■'oir colla- 
teral* All this show that daughter does succeed 
iu prefereu be even to a near collateral aud if she 
succeeds to her father much more must she suc- 
ceed to her mother. ^ ^ ^ 

3. In Saraj'ud-Din v. M. Hassan Bibi 
where also the parties were agricultural 
Sayads of Jullimdur City it was held by 
the Chief Court that a nephew of the 
last male owner was not entitled by 
custom to exclude his daughter from 
succession. The case was decided by Lai 
Chand, J., and the fallowing is an excerpt 
from his judgment (Exhibit D. 1, dated 
22Hd November 1906) ; 

But it is contended that by custom plaintiff 
as a nephew is entitled to exclude Saddat Din^s 
daughter from succession. No such custom is 
definitely proved on the record, the result of the 
enquiry conducted by the first Court being that 

daughters have succeeded in the m ajoriby of in 

stances. 

4, In Shah Nawaz Muhammad Shah 
the District Judge (old style) found that 
Sayads of village Hajipurin the Nakodar 
tahsil of the Jullundur district were not 
governed by custom and that a gift of 
land in favour of daughters was valid as 
against the plaintiff who was an agnate 
of the donor (see judgment Exhibit D. 8, 

dated 9th April 1906). 

5. In Nizam Din v. Gamz Shah, the 
parties were Sayads of Jullundur and the 
plaintiff contested a gift to a daughter’s 
sons. The District Judge agreeing with 
the trial Court arrived at the conclusion 
that the gift was valid by the custom. His 
judgment (Exhibit D. 3, dated the 13th 
August 1907) runs thus : 

The parties have been held to follow custom 
and the burden of proof is on defendants to prove 
that the gift was valid by custom. The burden 
ts not so heavy in this case as it would be 
amongst agriculturists pure and simple. There 
was a recent case from this district (Chief Court 
Civil Appeal No. 61 of 1906, Exhibit P. 3) iu 
which the question was whether daughters suc- 
ceeded to the exclusion of the collaterals amo- 
ngst sayads. It was held they did not but the 
entry in the lUwaj’i-avi was in favour oi the 
daughters. The wajlb-ul-arz prepared at the 
£cst settlement is in favour of the gift. The 
of the latter Settlement says the parties follow 
th» Riwajt-i-am which under the beading mis- 
oellaneons tribes says that such gifts have not 
bsen made. I think these facts greatly minimise 
the onus placed on defendants. Turning to the 
evidence produced by defendants wa fi^nd no less 
than 13 cases of these gifts quoted by the Patwar 
from his register of mutations with no objections 
irom any collaterals. No instance has been 
adduced where the collaterals suooessfully con- 


tested such a gift and there is practically no 
evidence against the very strong evidence pro- 
duced bv defendants in favour of the gift. 

As against the above instances the 
plaintiffs cited the following : 

(1) Akhar Shah v. Chanan Shah (Ex* 
hibit P. 8). The gift in tins case was in 
favour of a sister and so the instance is 
of little value in the present case. 

(2) Amir Shah v. Hussain Ali (Exhibit 
P. 6). This related to a gift by a widow 
and is not in point. 

(3) Mt. Ghulam Janat v. Muhammad 
Anwar (Exhibit P. 3). In this case which 
went up to the Chief Court it was deci* 
ded that among Sayads of village Dakoha 
in the Jullundur district daughters were 
nob entitled to succeed in the presence 
of their father’s uncle. This is distin* 
guishable because there was no will or 
gift in favour of daughters. 

(4) In Ali Muhammad v. Mt. Gauhar 
Sultan (Exhibit P. 4) the parties were 
Sayadas of Jullundur City and the Dis- 
trict Judge (old style) found that a will 
in favour of daughters and widow was 
valid by custom and was inoperative as 
against the brother of the testator. This 
is the only instance in support of plain- 
tiffs’ case. 

(5) Mt.Nur Begam v. Sultan Ali (Exiii- 
bitP. 5). In this case -the parties were 
Hussaini Sayads of village Lootera Kalan 
in the Jollundur tahsil. The Munsif 
who decided the case came to the con- 
clusion that daughters could not succesd 
in the presence of nephews. 

(6) Ali Sher v. Shah Begam (Exhibit 
P. 7). This was a case of gift of ances- 
tral land by a widow. The parties ware 
Sayads of village Kotla in the Jullundur 
tahsil. It was held that the widow was 
nob competent to make the gift. 

(7) Sardar Ali v. Malak Shah (Exhibit 
P. 9). The plaintiff in this case was the 
testator Sardar All and he brought the 
suit bo contest a sale of ancestral land by 
a near collateral. It was found that the 
parties wore governed by custom and 
that the sale was without necessity and 
devoid of consideration. This can be of 
DO assistance to the plaintiffs. 

The above instances with the excep- 
tion of No. 4 have very little bearing on 
the question of custom that arises in this 
case. On the other hand the instances 
cited by the defendants show that gifts 
to daughter's are very common among 
Sayads of the Jullundur district and that 
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in case of contest they have generally 
been held valid. There is observable a 
general tendency among sonless sayads 
to leave their property to daughters in- 
stead of collaterals, and as daughters are 
excluded from succession by custom, son- 
less proprietors make wills or gifts in 
their favour. We therefore are of opin- 
ion that the concurrent finding of the 
Courts below on the question of custom 
is correct and we dismiss the appeal with 
costs. 

R.D. Appeal dismissed. 
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Addison. J. 

Harnam S'uujh and another— 'DQien 
dants — Appellants. 


V. 

Bam Ditta and others — Plaintiff and 
Defendants — Respondents. 

Second Appeal No. 795 of 1926, De- 
cided on 12th October 1926, from the 
decree of the Dist. J,, Ferozepore, D/- 
23rd December 1925. 

(aj Custom {Punjab}^Alienatlon by father 
—Suit by minor son to declare It without legal 
necessiiy^Minor and his mother living with 
fatherSuit is not collusive. 


In a suit by a minor to have a sale by his 
father declared without legal necessity, the 
mere fact that the minor plaintiff and his 
mother are living with the father does not 
necessarily mean that the suit is collusive, 

[P. 264. C. 2] 

(6) Cusfowi {Pimjab) — Alienation — Legal 
necessity. 


In the absence of any clear *procf of reckless 
extravagance or immoral waste on the part of 
the alienor of ancestral property, strict proof of 
necessity for ordinary debts is not required, 
particularly where the income of the estate does 
not appear to be quite suflficient to meet the 
family expenses and the alienor doss not expect 

Foil ; 1 Lah. 

472, Vist. 265 Q 2 ] 

(c) Custom (Punjab)^ Alienation. ' ’ ’ 

Intsrest on a just debt is also a necessity* 144 
P. L. R. 1915, Foil. [P, 260,* C. 1] 

J. N. Bhandari — for Appellaufcs. 

Gnllu Ram — for Respondents. 


Judgment. — Hazara Singh sold 100 
kanals of land on the 5th September 
1923, for Rs. 5,500 to Kabul Singh and 
Harnam Singh of the same village. At 
that time his wife was pregnant and a 


son was born to the vendor two months 
later. This son is the present plaintiff 
and he instituted a suit under the guar- 


dianship of his mother for the usual de"’ 
claration that the sale was without con- 
sideration and legal necessity and should; 
be held not to affect his reversionary 
rights. In the plaint and pleadings 
there was no allegation that Hazara 
Singh, the vendor was immoral, or was 
racklesssly extravagant or that he was 
wantonly contracting debts in order to 
destroy the interests of the reversioners. 
The two principal issues framed were (1) 
Was the sale effected for consideration^ 
and legal necessity ? (2) Is the pre- 

sent suit collusive ? The trial Courfr 
held that consideration and legal neces- 
sity had been established and without? 
purporting to decide the second issue as 
to the suit being collusive, dismissed tho 
suit ; when, however, it was discussing 
the first issue the trial Court made som& 
remarks in order to lead up to the. dis- 
cussion as to necessity. These remarks 
practically amounted to a finding that 
the suit was in reality instituted by the 
vendor as he was living with his wife- 
and son. 

The plaintiff appealed to the District 
Judge and before him the question of. 
collusion was not taken by either party. 
He held that consideration had been 
established for the whole sum but that 
there was no necessity for more than half 
the amount. He, accordingly, decreed 
the claim except to the extent of items? 
(a) and (b) and Rs. 80 under item (h). 
The sum which he held to be for neces- 
sity was Rs. 2,510. Against this deci* 
sion the defendant-vendees have insti- 
tuted this second appeal. 

It was first argued that on the finding 
that the father had instituted the suit? 
it must be held to be collusive and that 
it should have been dismissed on the 
authority of Dad v. Lai (1) and Afab 
Singh v. Sham Singh (2). There is, 
however, nothing to show that the suit 
is collusive except the fact that the 
minor and bis mother are living with 
the father. That does net necessarily 
mean that the suit has been instituted 
by the father. In these circumstances 
as the minor has, undoubtedly, the right | 
to sue I am not prepared to hold that i 
the suit is collusive. 

As regards the question of legal neces- 
sity the District Judge held that the 
father has been borrowing the items 

(1) A. I. R. 1925 Lab. 24=5 Lah. 389. 

(2) A. I. R. 1925 Lah 127. 
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be disallowed mostly at 24 per cenc 
from 1915 to 1920, all the loans being 
contracted for household expenses. As 
all the money was borrowed from per- 
sons resident in the village and one 
sum was borrowed from the vendees 
themselves and as the vendor held 
100 kanals of land and had only, one 
wife and a son the ‘District Judge held 
that all must have known that he did 
not require the money and that he was 
recklessly contracting debts. He, there- 
fore, decreed the claim as regards those 
items though he found that they had 
been paid. 

Items (a) and (b) were Rs. 2,280 and 
Rs. 150 for previous mortgages on 7G 
kanals of his total holding of 100 kanals. 
The second small mortgage appears to 
have been recent but the mortgage for 
the large sum appears to have been prior 
to any of the subsequent loans which 
have been disallowed. This means that 
the vendor had before they were in- 
curred only 24 kanals of land, i. e., 3 
gbamaons, the produce of which was not 
more than 24 maunds of wheat. The 
District Judge did not notice this but 
considered that at the time these loans 
were contracted the vendor held 100 
kanals of land. 

The items disallowed are (c) Rs. 820, 
(d) Rs, 710, (e) Rs. 628. (f) Rs. 80, (g) Rs. 
670 and half of (b) Rs. 162. 

As regards item (c) Rs. 820 this was 
due on a bond of 1920 for Rs. 460 and at 
the time of the sale the sum due had 
risen to Hs. 820 on account of interest. 
The 1920 bond of Rs. 460 was executed 
in lieu of two previous bonds of the year 
1916 for Rs. 60 and 81. The sum due on 
them came to Rs. 460 by the time the 
new bond of 1920 was executed ; of the 
total amount, therefore, of this item 
only the sum of Rs. 144 was originally 
borrowed in 1916 from Jairam and 
Bisban Das. The vendor was never 
able to pay this amount and the sum 
due on this account rose to Rs. 820. The 
item (d) Rs. 710 was due on a babi ac- 
count to Hazara Singh. The dealings 
were also of 1916. Rs. 200 were borrowed 
then and subsequent interest raised this 
amount to Rs. 710 in eight years' time. 

The item (f) Rs. 80 was also borrowed 
from a third party and is a small amounti 
The item (g) Rs, 670 consists of Rs, 400 
borrowed from Arjan Singh in 1921 
along with interest. He also is a third 
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party. The item (h) consists of the sale- 
and registration expenses and usually is 
allowed. 

The only other item is (e) Rs. G28. 
This sum consists of Rs. 160 borrowed 
from Kabul Singh one of the vendees in 
1915 together with interest. Nothing 
was borrowed after 1921, but the 
small sums borrowed from 1915 had 
swelled to a large amount on account 
of interest up to 1923 when the sale was 
effected. The initial borrowings as regards 
the items disallowed amount to about 
Rs. 900 spread over a long period and in. 
the beginning they were not large. Apart 
from the question of interest, therefore,, 
it cannot be said that the vendees should 
have been put on their guard by th& 
reckless borrowing of the vendor. It 
must also be remembered that bis incomo 
was extremely small and the land which 
he held was only a small area. It was 
not even alleged in the plaint that he- 
was immoral or was wantonly contract- 
ing debts and the oval evidence does 
not establish this to have been the case. 
The only material from which any con- 
clusion can be drawn concerning this 
question is the fact that he borrowed. 
Rs. 900 from 1915 onwards. 

In my opinion it cannot be said that 
he was either immoral, or recklessly 
extravagant, or that be was wantonly 
contracting debts in order to waste bis 
property and thus injure his reversioners. 
Further, it has been held in Chanda 
Singh v, ^akand Singh (3) that in the 
absence of any proof of reckless extra* 
vagance or immoral waste on the part 
of the alienor of ancestral property 
strict proof of necessity for ordinary 
debts is not required particularly where 
the income of the estate does not appear 
to be quite suflBcient to meet the family 
expenses and the alienor does not expect 
to be sonless. It was also held there 
that interest on a just debt is also a 
necessity. In these circumstances Jhandu 
y . mamat Khan (4i) diOQ% not apply. It 
laid down that an alienee paying off an 
antecedent creditor gets no advantage, 
if he has knowledge of the true nature 
of the debts or acts in bad faith or where 
he and the antecedent creditor are in 
effect one and the same person. I have 
D O hesitation in holding, therefore, that 

(3) [1915] 144 P.’L. R. 1915=29 I. C. 7C1=61 

p. w. R. me 

(4) [1920] 1 Uh. 472=54 I. C. 842. 


Harnam Sikgh V. Ram Diita (Addison, j.) 


266 Lahore 


Amir Khan v. Taleh Muhammad (Tek Ohand, J.) 


1927 


the items disallowed with the possible 
eKcepbion o£ item (e) were for legal 

Item (e) is made up of the sum of Rs. 
160 borrowed from one of the vendees 
in 1915 plus compound interest at 24 
per cent. This sum was advanced for 
household necessities. In the circum- 
stances described this is nob a large 
amount to have borrowed. Of the items 
in dispute, it was the first to be ad- 
vanced. Owing to the fact that most 
of his property was mortgaged the in- 
terest accumulated and that explains 
jwhy the alienor became heavily indebted. 
In my opinion this item was also for 
legal necessity. 

I accordingly accept this appeal and 
dismiss the suit. The appellants will get 
their costs in this Court. 


B.D, 


Appeal accepted. 


A. I. R. 1927 Lahore 266 

Tek Chand, J. 

Aviir Khan — Appellant. 

V. 

Taleh SAuhammad and another — Res- 
pondents. 

Misc. First Appeal No. 2220 of 1926, 
Decided on 2nd February 1927, from an 
order of the Senior Sub-J., Rawalpindi, 
D/- 22nd May 1926. 

(а) Guardians and ]Vards Act (L890), S. 25 — 
Guardian being too weak to keep minors is 
wholly insufficient reason to refuse relief under 
S. 25. 

The reason that the guardian is too weak to 
keep the minors is wholly insufficient to refuse 
relief under S. 25. It is the duty of the Courts 
to protect the weak against the highhanded 
acts of the strong and this duty has to bs per- 
formed with greater vigilance when the ag- 
grieved party is a duly constituted guardian ap- 
pointed by the Court itself, and the victims are 
minors under its charge, [P 268 0 1] 

(б) Guardians and Wards Act, S. 39—1/ 
guardian is incompetent, proceedings must be 
taken under S. 39— Unffi this is done, all 
assistance must be rendered to guardian to das- 
charge Ids duties. 

If the guardian is incompetent or is other- 
wise an improper person to be allowed to con- 
tinue as such, proper proceedings must be taken 
under S. 39 for his removal and the appoint- 
ment of another guardian. But until this is 
done, it is the duty of the Court to render all 
assistance to the guardian in the discharge of his 
duties and to see that the minors remain in 
his custody, [P 268 C 1] 


(c) Guardiaas and Wards Act, S, 25— Acffow 
under. 

Id order to take action under S. 25 it is im- 
material whether the minors are removed forci- 
bly or whether they left the guardian’s custody 
of their own accord. [P 263 0 2 

Chiman Lai Galati — for Appellant. 

M. M, Tufail — for Respondents. 

Judgment. — As the order of the 
lower Court under appeal is a very 
brief one it is necessary to give in 
detail the relevant facts leading up to 
it. On the 21st October 1922, one Amir 
Khan filed an application under S. 7 of 
the Guardians and Wards Act in the 
Court of L. Chuni Lai, Senior Sub-Judge, 
Rawalpindi, for appointment as gnar 
dian of the person of his minor daughter 
Mt. Begam Jan and his minor son 
Ghulam Mustafa, who were then stated 
to be 11 and 8 years of age respectively. 
It was alleged in the application that 
during the absence of Amir Khan at 
Baghdad his wife Mt. Aishan, who was a 
woman of bad character, had been en- 
ticed away by one* Taleh Muhammad, 
retired Sub-Inspector, Police, and that it 
was not in the interest of the minors 
that they should remain with her. 
After enquiry L. Chuni Lai passed the 
following order on the 5th January 1923: 

This is an application for the appointment of 
guardian of the person of a Muhammadan 
minor boy and girl. The applicant is the father 
of the minors, who are at present with their 
mother. It appears that the applicant pro- 
ceeded to Baghdad and in his absence his wife 
left his house and began to live with one Taleh 
filuhammad, Sub-Inspector. Xt is siid on her 
behalf now that she has married Taleh 
Muhammad. This Taleh Muhammad is an 
utter stranger and it is clear that the mother 
under S. 108 of Wilson’s Digest of Muham- 
madan Law, by being married to a stranger is 
disqualified to keep them. This position is not 
contested by the counsel for the mother. As 
the applicant is otherwise not disqaalified and 
is entitled to be a guardian I appoint him as 
sach. The mother shall ba called upon to hand 
over the minors to the applicant -on the 19th 
January 1923. 

On the 19tih January. 1923, ifc was 
represented on behalf of Mt. Aishan that 
she was ill and was consequently unable 
to produce the minors. On this the 
Court directed that if Mt. Aishan was 
unable to come to Court, Taleh Muham- 
mad should produce the minora at the 
next hearing and that if he had any 
objection to,^ raise he should do so on 
t*hat day, otherwise warrants would 
issue against him. On the Ist February 
1923, neither Taleh Muhammad nor Mb. 
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Aishan appeared. The Court accor* 
dingly ordered that notice be served upon 
Mt. Aishan under 0. 5, R. 20 that she 
would be arrested under S. 45 of Act 
8 of 1890 if she did not produce the 
wards on the 12th February 1923. 
Notice was accordingly served on Mt. 
Aishan and on the 12th February both 
she and Amir Khan appeared. On the 
14th Februai’y the Sub-Judge passed the 
following order : 

Amir Khati was appoiated guardian of her 
minor son and daughter per my order dated 6th 
January 1923. The application was granted as 
above stated and 19th January was fixed for 
the minors being handed over to the guardian 
by the mother. An order was sent to that 
efieot, but nobody appeared ou the 19th and 
the order was sent back with the endorsement 
by Taleh Muhammad, that the minors had gone 
with their aunt and that he could not. there* 
fore, produce them. A further notice was there- 
upon issued that as the minors were with Mt. 
Aishan when the order of appointment was 
made she should produce them on the 1st of 
February. This notice was not taken and ser- 
vice was evaded. A further notice was again 
issued that if the orders are not carried out 
action will be taken under S. 45, Act 8 of 
1890. Taleh Muhammad put in appearance, 
but had no power-of attorney and did not 
bring the minors. As orders have been contu- 
maciously disregarded in this case, 1 fine Mt. 
Aishan Bibi Rs. 20 and to further fine of Rs. 2 
ioT" each day that the default continues, I 
further order that a warrant of arrest shall issue 
against her and that she shall be detained in 
the civil jail till ahe produces tbe minors or 
causes them to be ^roiuced or compels their 
return* 

Soon after this order was passed Taleh 
Muhammad appeared in Court and stated 
that he would produce the children on 
behalf of Mt. Aishan if time was granted 
to him. The Court accordingly deferred 
the enforcing of tbe order till the 2l3t 
February 1923, and directed that order 
would come into ^rce on the 22Dd. 
Thereupon on the 2l3t the minors were 
made over to Amir Khan, guardian, ih 
the presence of tbe Court. 

On the 27th August 1925, Amir Khan, 
guardian, filed another application stat- 
ing that tbe respondents, Mt. Aishan 
and Taleh Muhammad, had again for- 
cibly taken away the minors from his 
custody and he prayed that steps be 
taken to restore the minors to him. 
Notice was ordered to issue to the res- 
pondents, but the application was dis- 
missed in default on the 12th December 
1925. On the 16th February 1926, 
Amir Khan presented a fresh application 
Under S. 25 repeating his previous 


allegation as to the forcible removal of the 
two minors from his custody by Mt. 
Aishan and Taleh Muhammad and pray- 
ing for necessary action. Notice of this 
application was duly served upon tbe 
respondents who appeared on the 8bh 
May 1926, before the Sub-Judge 
and handed over the minors to 
Amir Khan, the guardian. Amir 
Khan executed a document admitting 
receipt of the minors. A little later on 
the same day Amir Khan appeared again 
in Court and stated that Taleh Muham- 
mad had brought a motor car and 15 or 
16 persons in tbe Court compound and 
was going to forcibly remove the minors 
from his custody. He appealed to the 
Court for jiclice assistance and the Court 
directed the police to assist the guardian 
in taking away the children to his house. 
This was accordingly done. 

On the 18th May 1926, the guardian 
again filed an application stating that 
after he had taken away the children 
with him to his house on the 8th May 
tbe respondents re-appeared the next 
day (9th May) and with the help of 10 
persons took away the said minors from 
his house. He further stated that since 
then he had several times tried to get 
l)ack the minors but without success. 
This application came up for hearing 
before Mr. Ahmad Yar Khan, Senior Sub- 
Judge, on 22nd May 1926, when he 
passed the following order : 

The minors were sent with father and guar- 
dian under police escort. The next day, it is 
alleged, they were taken away by Taleh Muham- 
mad and others. The guardian is too weak to 
keep tbe minors. It is useless to restore the 
minors to him. The application is rejected. 

Against this order Amir Khan the 
guardian has preferred an appeal to this 
Court and I have heard Mr. Gulati on 
his behalf and Mr. Muhammad Tufail 
has addresfed me for the respondents, 
Mb. Aishan and Taleh Muhammad. I 
am of opinion that the order of the lower 
Court cannot be sustained and the ap- 
peal must succeed. The whole conduct 
of Mb. Aishan and Taleh Muhammad has 
been most contumacious throughout. 
From tbe very beginning they have on 
one pretext or another tried to disobey 
the orders that the Senior Sub-Judge has 
from time to time passed and have on 
more than one occasion taken the law 
into their own hands and forcibly re- 
moved the minors from tbe custody of 
the guardian duly appointed by the 
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Court. Under these circumstances it 

‘Klfn"‘a^uaS "olt 

was enabled to discharge h.s duties as 
guardian properly- The reason given by 
the lower Court that the guardian is too 

weak to keep fche minors is wholly in- 
sufficient to refuse relief to him under 

S. 25. 

It is the duty of the Courts to protect 
the weak against the high-handed acts of 
the strong and this duty has to be per- 
formed with greater vigilance when the 
aggrieved party is a duly constituted guar- 
dian appointed by the Court itself and the 
victims are minors under its charge. 
Indeed Mr. Muhammad Tufail has can- 
didly admitted that he is unable to sup- 
port the order of the lower Court on the 
ground on which it proceeds. He, how- 
ever, contends that the guardian is an 
incompetent person and is unhtto remain 
in charge of the minors. On the mate- 
rials on the record I am unable to say if 
this is so. If the guardian is incompetent 
or is otherwise an improper person to be 
allowed to continue as such, proper pro- 
ceedings must he taken under S. 39 for 
his removal and the appointment of an- 
other guardian. But until this is done, 
it is the duty of the Court to render all 
assistance to the guardian in the dis- 
charge of his duties and to see that the 
minors remains in his custody. 

Mr. Muhammad Tufail further con- 
tends that under S. 25 the Court may 
refuse to restore the minors to the guar- 
dian, if it thinks that such a course is 
conducive to their welfare. He argues 
that the lower Court should be held to 
have rejected the guardian’s application, 
because it thought that it was not to the 
interest of the minors to be restored to 
him. This contention is without any 
force whatever. The lower Court does 
not give this as a reason for dismissal of 
the application and 1 see no warrant for 
making such an assumption. Indeed 
after having handed over the minors to 
the guardian on the 8th May, the lower 
Court could not have on the 22Dd held 
that it was not to the welfare of the 
minors that they should live with the 
guardian. 

As a last resort the learned counsel 
has argued that if the order of the lower 
Court is to be set aside the proper pro- 
cedure would be to remand the case with 


a view to allow the respondents to prove 
that they did not remove the minors but 
that the minors came l:^ack to their 
mother and Taleh Muhammad of their 
own accord. After giving due weight te 
the arguments of the learned counsel I 
am of opinion that it is not necessary to 
remand the case for proof of this allega- 
tion. Mr. Muhammad Tufail admits 
that the minors have been living with 
the respondents since the 9th May and 
are still with them. In order to take 
action under S. 25 it is immaterial whe- 
ther the respondents removed the minors 
forcibly or whether they left the guar- 
dian’s custody of their own accord. It is 
competent to the Court to take action in 
either case. In view of all that has 
happened it seems to me to be highly 
improper to allow the minors to remain- 
any longer with Mt. Aishan and Taleb 
Muhammad, who is her paramour (or 
her second husband as she alleges). Such 
a course would be contrary to the pro- 
visions of the Muhammadan Law and 
opposed to the express orders of the 
Court. 

For the foregoing reasons I set aside 
the order of the lower Court and grant 
the appellant’s application under S. 25. 
The lower Court is directed to order the 
respondents to surrender the minors to 
the appellant forthwith. The Deputy 
Registrar should see that a copy of thie 
order together with the I'ecords is sent 
back to the Senior Subordinate Judge nob 
later than the 4th February. The lowei* 
Court should fix a date for the appear- 
ance of parties and the production of the 
minors not later than a week from the 
date on which a copy of this order ie 
received by it. Any further disobedience 
of the orders of theflourb by the respon- 
dents should be dealt with in accordance 
with law. Respondents must pay the 
costs of this appeal. 

R.D. Order set aside. 
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Zafar Alt, J. 

Kale Khan and others — Accused • 
Petitioners. 

v. 

King- ETKpcror— Opposite Party. 
Criminal Case No. 179-3 of 1926, Deci- 
ded on 20th December 1926, reported by 
the S. J., Lahore, on 3rd December 1926, 
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Criminal P. C., S, 342 — S, 342 does not apply 
4o summons cases. 

Saotioa 342 is not applicable to sumuions cases 
And where the accused hies a written statement 
aftrer the close of the case for the prosecution aud 
before entering on his defence, it is not essential 
for the Magistrate to question him generally on 
the case. 

Zafar Ali, J — This being a summons 
case, S. 342, Criminal P. 0., was nob 
applicable. 

The accused died a written statement 
after the close of the case for the pro* 
secution and before entering on his 
defence. It was, therefore, not essential 
for the Magistrate to question him 
’generally on the case. 

It is, therefore, not a ht case for in* 
terference, 

R.D. Petition dismissed. 
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Addison, J. 

Snndar Singh-Jit Stngh — Plaintiff — 
Appellant. 

V. 

Gulab Singh'Kalyan Singh — Defen* 
dant — Respondent. 

First Appeal No. 2468 of 1926, Decided 
on 24th January 1927, from the decree of 
the Sub“J., 4bh 01., Amritsar, D/- 6th 
February 1926. 

(а) Contract Act, S. 86 — Goods sent through 

Railway — Railway receipt addressed to self by 
consignor to be delivered to purchaser only on 
paymentot rop^rty in the goods passes 

to buyer only on payment. 

Where goods are sent through Railway, the 
Railway receipt being addressed to self to be 
delivered to the purchaser only on the receipt of 
the price for the goods, the property in the goods 
does not pass to the purchaser till the price is 
paid: A. I. R. I92i Lah. 2Z9, Foil. [P 271 0 1] 

(б) Contract Act, S. lOl^Right of re-sale cannot 
be exercised until property in goods has passed to 
buyer. 

It is settled law that goods cannot be re-sold 
at the risk of tbs purchaser under S. 107. until 
the property in them has passed to him. 

^ ^ ^ [P 271 Cl] 

(c) Contract Act, S. 107— Vendor electing to 
exercise right of re sale is bound to wait for 
reasonable time after notice and Is also bound to 
exercise the right within reasonable time of the 
breach. 

If a vendor on a breach of contract by non- 
payment of the purchase-money elects to exer- 
cise the right of re-sale given to Jiim by 8. 107 
not only is the vendor bound to wait for a 
teasonable time after giving notice to the vendee 
oi hlB intention to re-sell before actually re- 


selling, but he is also bound to exercise his right 
of re-sile within a reasonable time after the 
date of the breach ; 19 All. 535 ; A. I. R. 1924 

Lah.319, Foil. (P 271 C 1 . 2 ] 

J. G. Sethi — for Appellant. 

Fakir Ghand — for Respondent. 

^Judgment. — The firm Gulab Singli- 
Kalyan Singh (hereafter to be styled firm 
A) agree to supply sugar to the -firm 
Sundar Singh'Jit Singh (hereafter to bo 
styled firm B) and an indent was written 
by the foimerfirm on the 12fch March 
1924, in the following berms : 

Firm A has received Rs. 550 as earnest money 
on account of 55 bags of No. 1 Partalpore sugar 
which firm A has agreed to sell to firm B at 
Rs. 20-8-0 per maund mill delivery. Firm A 
has agreed to make delivery in the mouth of 
March. It will hand over the Railway receipt 
when it receives it on payment of the balance 
money by firm B. Firm B will be liable for 
interest if It fails to accept the Railway receipt 
within one day. Firm A will allow interest ou 
the earnest money of Rs, 550 from the date of 
the indent. 

• 

On the 24bh June, 1924, firm A sued 
firm B in the Small Cause Court, Amrit* 
sar, for Rs. 92*1*6 on the allegation that 
firm B had refused to take the goods and 
pay the money though notice was given 
to it on the 22nd April, and on the 30tb 
April, the last notice also stating that 
the goods would be re*sold at the risk of 
firm B if it did not complete the con- 
tract. Accordingly on the 3rd May the 
goods were re-sold, the loss amounting to 
Rs. 92-1-6 after setting off the earnest 
money of Rs. 550. 

On the 1st July, 1924, firm B sued firm 
A in the Court of the Sub-Judge, Fourth 
Class. Amritsar, for refund of the earnest 
money of Rs. 550 together with Rs. 20 in- 
cidental expenses, on the ground that 
firm A committed a breach of the con- 
tract. According to this ^ plaint the 
agreement was that the Railway receipt 
would be given to firm A by firm B when 
firm B paid the balance to firm A and 
that after the Railway receipt was offered 
then ‘firm A could charge interest pro- 
vided the money was not paid. Firm A, 
however, never informed firm B of the 
arrival of the goods or asked for the 
balance and refused to complete the con- 
tract when firm B gave notice to it on 
the l6th June 1924. 

Both suits were sent to the Sub-Judge, 
Fourth Class, for trial. The plaint in 
the one suit was taken as the pleadings 
in the other suit. The Sub-Judge, 
Fourth Class, has decreed the suit of firm 
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i W K 3 92-1-6 with costs and dismissed 
4 Jot K3- J-t 03 tg, Against 

tbe suit of fim B wis^^^ ^ g^-i-G 

the decree a wajding^^^.^.^^ 

firm B ^as admitted to a hear- 

this Court ana^>‘jp“;;i by firm B in the 

f^fnrt'of the District Judge against the 

9- of their suit tor Ks. 570 was 

transferred to this Court, to be heard 
with the revision patition. This judg' 
ment will dispose of both the appeal and 

the revision. . 

It has been proved that it was not till 

the 28th March. 1924, that firm B in- 
formed firm A where they wanted the 
sugar to be sent to- Firm A had con- 
tracted in January with Begg Sutherland 
& Co to get this particular sugar from 
them. Immediately after the 28th March 
when firm B told firm A that it wanted 
the sugar sent to Amritsar, steps were 
taken to have it consigned there and 
notice came from Begg Sutherland & Co., 
on the 22nd April 1924, that the Rail- 
way receipt was available. Though, 
therefore, the terms of the indent were 
for March delivery it must be held that 
the goods arrived in time, as they were 
sent immediately after firm B told firm A 
on the 28th March that the goods should 

be consigned to Amritsar. 

There is some evidence to the effect, 
that firms was told on or about the 
22nd April that the Railway f^ceipt had 

reached the Office of Begg Sutheidand & 

Co. in Lahore. The broker, P. W. No. 1, 
has said that firm B promised to get the 
Railway receipt from Lahore. It was 
argued, however, that firm B could not 
have so promised as the indent is clearly 
to the effect that firm A agreed to hand 
over the Railway receipt to firm B on 
payment to firm A of the balance money. 
There is, no doubt, that that was the 
contract, and unless very good evidence 
was given that the parties later agreed 
to modify it, it must be held that it was 
the duty of the firm A to offer the Rail- 
way receipt to firm B in Amritsar on pay- 
ment of tbe balance naoney. The evi- 
dence is not good enough to establish 
this. Admittedly the Railway receipt 
was never offered to firm B at Amritsar. 
It would, therefore, follow that firm A 
committed the breach of the contract. 

One witness, P. "W. No. 10 has stated 
that when he purchased goods from Begg 
Sutherland & Co., he paid money to them 
at Lahore. This does not establish any 
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custom. Besides, it is not clear from the 
statement of this witness whether he 
dealt direct with Begg Sutherland & Co.,, 
or through someone else. His evidence^ 

therefore, proves nothing. 

P. W. No. 12 is the agent at Amritsar 

of Begg Sutherland & Co. He is closely 
connected with firm A which contracted 
to supply firm B with the sugar in ques 
tion. According to him the usual practice 
was that the money for goods was paid to 
the Company at Lahore. His statement is 
not sufficient to establish any custom. 
Besides, though that might be the custom 
when the agent contracted to supply per- 
sons direct, it does not follow that it was 
the custom when any other person than 
the agent contracted to supply the goods. 
On the evidence, therefore, no such 
custom as was alleged, namely, that 
firm B should have gone to Lahore to 
Begg Sutherland & Co. and obtained tbe 
Railway receipt there has been estab- 
lished and further the contract itself is 
quite clear that it was the duty of firm 
A to got the Railway receipt and offer it 
to firm B on payment of the ba,lance. As 
this was not done by firm A it must be 
held to have committed the breach. 

Firm B had to pay in all Rs. 2*918-12 
from which had to be deducted Rs. 550 
the earnest money. It had thus to pay 
Rs. 2,268-12 when the Railway receipt 
was offered to it by firm A, Now firm A 
had only to pay Begg Sutherland & Co. 
Rs, 2,612-8 of which it had already paid 
Rs. 660 as earnest money. Firm A could, 
therefore, get the receipt from Begg 
Sutherland & Co. at Lahore on payment 
of Rs. 1,952-8-0 whereas firm B had still 
to pay firm A Rs, 2,268-12. It is impossi- 
ble to believe in these circumstances that 
it was meant that firm B should go to 
Lahore and obtain the Railway receipt 
on paying the balance due to Begg 
Sutherland & Co. Counsel for firm A has ^ 
been unable to show me in what manner 
such, an arrangement could have been 

carried out. . . . u 

On the finding above that the breaen 

was committed by firm A in not 
ing the receipt according to the indent 
and offering it to firm B both the revisio 
petition and the appeal must be accepted. 
There are, however, certain other 
in connexion with these oases which 
must be mentioned. It has been proved 
that firm B was given notice on the iWtn 
April that, if it did not take the goods 
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and pay the money, firm A would re'sell 
them at their risk. Firm A then pro- 
ceeded to Lahore on the 2nd May and got 
from Begg Sutherland & Co., the Railway 
receipt probably on the morning of the 
3rd May. Its representative returned to 
Amritsar on the 3rd May and that very 
day, that is the day when the Railway 
receipt was obtained by it, firm A sold 
the goods. The suit as brought was 
under S. 107 of the Contract Act for the 
loss incurred by the re-sale. In Ham 
Prasad Babu v. Paul Brothers (1) it was 
held that where goods were sent through 
Railway, the Railway receipt being 
addressed to self to be delivered through a 
Bank to the purchaser only on the receipt 
of the price for the goods, the property in 
the goods, did not pass to the purchaser 
.till the price was paid. In the present 
jcase the Railway receipt was addressed 
jby the consignor to himself. Until, 
therefore, the price was paid by firm B 
|the property in the goods did not pass 
to it. A similar view was taken in Gulab 
Bai Sagar Mai v. Nirbhe Bam Nager 
Mai (2). It is settled law that goods 
iannot be re-sold at the risk of the pur- 
chaser under S. 107 of the Contract Act 
until the property in them has passed to 
him. It, therefore, follows that even 
there had been a breach the suit should 
only have been for damages to be mea- 
sured by the difference of the rate 
between the contract price and the rate 
on the date of the breach and the present 
suit was incompetent. There is evidence 
about the rates of Java and other kinds 
of sugar but none of Partalpore sugar. 
For this reason also the suit by firm A 
should have failed. 


Again it was held in Prag Narain v. 
Mul Chand (3) which has been followed 
in Firm Abdul Hakim-Muhammad Sadik 
V. Joho Jautzeti (4) that if a vendor on a 
breach of contract by non-payment of the 
purchase-money elects to exercise the 
tight of re-sale given to him by S. 107 
of the Indian Contract Act, not only is 
the vendor bound to wait for a reason- 
able time after giving notice to the 
vendee of his intention to re-sell before 
actually re-selling but he is also bound to 
exercise his right of ra-sale within a 


(1) A. I. R. 1926 Oudh 46. 

21 A. I. R. Lab. 239=4 Lab. 423. 

19 All. 635=(1897) A.W.N. 150. 
U) A. I. R. 1924 Lab. 319. 


reasonable time after the date of the 
breach. In the present case notice of re- 
sale was given on the 30th April before 
the Railway receipt was with firm A and 
on the 3rd May, that is the very day, 
firm A obtained the Railway receipt the 
goods were re-sold. There could thus 
have been no proper steps to advertise 
the goods and to see that the best 

was obtained. In those 
circumstances firm A . even if the breach 
had been committed by firm B, would 
only have been able to claim damages 
on the difference of rates and not on tho 
loss on re-saJe. 

I accordingly accept the revision and 
dismiss the suit of Gulab Singh-Kalyan 
Singh with costs throughout. I also 
accept the appeal and grant the firm 
Sundar Singh-Jit Singh a decree for 
Rs. 550 with costs throughout. 

R‘D‘ Bevision and appeal 

accepted. 
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Shadi Lal, C. J. 

Gurdit Singh and another — Petitioners. 

V. 

Emperor — Opposite Party. 

Oriminal Case Ko. 204 of 1926, De- 
cided on 25th February 1927. 

CriminoX P. C,, 5. Accused residing in 
one district-complainant resident of tliat dis- 
trict— Incident leading to defamation taking 
place in that district— C omplaint in another 
district was held for harassing accused, • 

Where the accused were residents of one 
district and the complainant 'himself: originally 
resided in that district and the incident which 
has led to the prosecution of the accused for 
defamation, also took place in that'district. 

Held \ that the case has been instituted in 
another district in order to harass the accused' 
and should be transferred to the former. 

[P. 271 C 2; P 272 0 1] 

Shamair Chand — for Petitioners. 

Anant Bam — for Respondent. 

Shadi Lai, C. J. — Considering -that 
the accused who are thirteen in number 
are residents of the Jullundur District, 
that the complainant himself originally 
resided in that district, and that the in- 
cident which has led bo the prosecution 
of the accused for defamation, also took 
place in that district, I am of opinion 
that the case has been instituted in thel 
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Mortgomei-y District ic order to harass 

I accordingly transfer the case from 
the Court of the Magistrate at Mont- 
gomery to a Magistrate of the 1st Class 

:afe Jullundur. 

„ Order accordingly . 
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^uha mmad B a kh sh-Karam Elahi^ 
Plaintiffs — Appellants. 

V. 


Shadi Mtihammad’ Muhammad Bakhsh 
—Defendants — Respondents. 

Second Appeal No. 1397 of 1923, Deci- 
ded on 3i’d November 1926, from the 
decree of the Addl. J.. Lahore, D^- 5th 
March 1923. 

(a) Evidence Act, Ss. 101 and 103 — Unregis- 
tered docwnent. containing admission of pay 
ment of consldera'ion proved — Parly executing 
document must prove that he did not receive 
consideration. 


Where an unregistered document, the exe* 
oution of which is admitted or proved, contains 
an admission of the payment of the considera- 
tion the onus lies on the person executing the 
document to prove that what he himself admit- 
ted to be true was, as a matter of fact, false and 
that he did not receive the consideration : 
.S, I. E. 19^5 Lah. i71. (F. B.). FoiI.^_ 


tiff firm and consequently the actual 
amount claimed was Rs. 2,945-3*0. The 
parties are Khojas of Kasur in the dis- 
trict of Lahore and are related to each 
other. One of the defendants is an un- 
cle of one of the plaintiffs. The entries 
in the account books of the plaintiffs are 
mainly in the handwriting of the defen- 
dant Muhammad Bakhsh who is the 
uncle. There are two or three balances 
struck, some signed by both the defen- 
dants, the last one being written by 
Mnhammad Bakhsh and signed by Shadi 
Muhammad. The Courts below dismissed 
the plaintiff's’ suit on the ground that the 
onus of proving the correctness of the 
accounts had not been discharged by the 
plaintiffs. 

With regard to the first balance of 
Rs, 1,841-6-0, while it was admitted that 
the defendants had struck this balance, 
the Courts below held that it was neces- 
sary for the plaintiff firm to prove each 
and every i^m of that account before 
the striking of the balance. In doing so 
the Courts have lost sight of the princi- 
ple laid down by a Full Bench of this 
Court in Ram Ghand v. Chkunnu Mai 
(l), where it was held that 

whecd aa uaregistered dooameDt, the exe- 
cution of which ia admitted or proved, oontaind 
an admission of the payment of the consider* 
ation, the onus lies on the person executing the 
document to prove that what he himself admit- 
ted to be true was, as a matter of fact, false 
and that he did not receive the consideration. 


(6) Civil P. C.. O. 41. R. 2 ^--Defendant 
iostng sight of hts having to discharge onus of 
rebutting plaintiff's evidence^It is not a suffi- 
cient ground for remand. 

Where the issues were correctly settled, 
parties throughout were fully aware of what 
they had to prove but the defendaut lost sight 
of the fact that the onus of rebutting the plain- 
■tifi’s evidence was on him, 

Held : that that is not a sufficient ground to 
remand the case in order that he might have a 
second opportunity of rebutting the plaintifi’s 
evidence. [P. 273, C. 1] 

Tirath Ram diudMuhammad Amin for 
Abdul Qadir — for Appellants. 

Shuja’ud‘Din — for Respondents. 

Broadway, J. — The firm Muhammad 
Bakhsh-Karam Ilahi sued the firm of 
Shadi Muhammad-Muhammad Baksh for 
a sum of Rs. 3,259-0-3, claiming that 
that amount was duo as a result of 
certain transactions between the two 
firms as evidenced by the account books. 
Subsequent to the filing of the suit a 
sum of Rs. 314 was said to have been 
paid by the defendant firm to the plain- 


In this case all the former 'decisions 
of this Court as well as authorities from 
other High Courts were considered and 
carefully weighed. Admittedly this 
balance of Rs. 1,841-6-0 was struck by 
the defendants and signed by both of 
them. In it that amount is acknowledged 
as due to the plaintiff firm. All that 
the plaintiff firm was called upon to do 
was to prove that this balance had as a 
matter of fact been struck by the defen- 
dants. This they have admittedly done. 
It was then for the defendants to prove 
the circumstances in which they came to 
6 X 6 cut 9 that balanc 0 and to establish the 
fact that it had been induced by fraud 
or without a proper comprehension of 

the accounts, etc. 

The next item for consideration is one 

of Rs. 1,857-1-9. This is signed by both 

the defendants and they acknowledged 
the fact that this amount is due on 

(1) A, I. R. 1925 Lah. 471=6 Lah, 470 (F.B.) 
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account of losses in oonnexion with oer* 
tain cotton transactions. This item has 
been disallowed by the Courts below on 
the ground that there was no proof of the 
actual delivery of the cotton. Here 
again the principle referred to above has 
been entirely lost sight of. Both the 
defendants having admitted in writing 
that this amount was due on account of 
losses incurred in connexion with deal* 
ings in cotton it was for them to estab* 
lish that the transaction was a badni 
one or one which could not be enforced 
in a Court of law and that, therefore, 
they were not liable to pay that amount, 
their admission notwithstanding. It has 
been urged by Dr. Shuja-ud-Din for the 
Tespondent firm that the suit was one 
on a balance ai^d that it was not main- 
tainable. An examination of the plaint 
ehows beyond question that the suit is 
not one on a balance. It is clearly a suit 
for the payment of money due as a 
balance resulting out of certain dealings 
which had extended over a definite and 
stated period. The balances struck have 
been referred to merely as pieces of evi~ 
dence in the case. This view is supported 
by the authorities cited by Dr. Shuja-ud- 
Din which need no discussion. He then 
asked that the case should be remanded 
in order that the defendants-respondents 
should be given an opportunity to pro- 
duce evidence rebutting the presump- 
tions arising out of their admissions. It 
appears that issues have been correctly 
settled, parties have throughout been 
fully aware of what they had to prove, 
and if the defendant firm lost sight of 
the fact that the onus of rebutting the 
plaintiffs" evidence was on them, that is 
not, in my opinion, a sufficient ground 
to remand the case in order that they 
might have a second oppportunity of 
rebutting the plaintiffs’ evidence. In my 
judgment the decisions of the Courts 
below is erroneous owing to the fact 
that they have taken a wrong view on the 
question of the onus in this case. 

I would, therefore, accept the appeal 
and grant the plaintiffs a decree for the 
amount claimed with costs throughout. 

Zafar Ali, J. — I concur. 

B.D. Appeal accepted* 
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Addison, J. 

Devi Ditta — Plaintiff — Petitioner. 

v. 

Bahii Bam — Defendant — Respondent. 

Civil Revision Petition No. 686 of 
1926, Decided on 18th January 1927, 
against the decree of the Addl. Sub-J„ 
4th Class, Unao, Dist. Hoshiarpur, D/- 
12th May 1926. 

(а) Limitation Act, 8. 5 and Art. 158— 
Scope. 

Section 5 does not apply to applications under 
Art. 158. [P 273, 0 2] 

(б) Limitation Act, Art. 158 — Time cannot b9 
extended by Court. 

Objeotions to the award must be taken within 
tea days and this time cannot be ei tended by 
the Court : 18 C. W. N. G26, Foil CP 274. 0 1] 

Diini Chand — for Petitioner. 

I. C. Chopra — for Respondent. 

Judgment. — During the pendency 
of a suit the parties referred the sub- 
ject-matter of the suit to the arbitration 
of Pandit Narain Chand who on the 12th 
of April 1926, in the presence of the 
parties filed bis award in Court. The 
Court fixed the 26tb of April 1926, as 
the date up to which parties could file 
objections to the award. On the 26th of 
April 1926, objections were filed, but the 
Court has held that these objections 
were time-barred under Art. 158 of the 
First Schedule to the Indian Limitation 
Act as they were not filed within ten 
days after the award was presented to the 
Court by the arbitrator in the presence 
of the plaintiff. As the Court held that 
the objections were barred it proceeded 
to pass a decree in accordance with the 
award. Against the order of the Court 
refusing to entertain the objections the 
plaintiff has applied here on the revi- 
sion side. 

Article 158 of tba First Schedule of 
the Indian Limitation Act is quite clear. 
Ten days is the time within which the 
plaintiff should have presented his ob- 
jections to the award after it was filed 
in Court in his presence. The objection 
should, therefore, have been presented 
by the 23rd of April and not on the 
26th of April. The words of S. 5 of 
the Indian Limitation Act show that 
this section does not apply to such ap- 
plications. There is a direct authority' 
in the case of Surya Narain Jka v. • 
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lar to the present in which it was held 
ihat no application j-J-g ^een^ made 
within the time presonhed by 
it was not competent to the 
extend the time prescribed 

articlG* , , 

It was argued, however, 

retitioner was deceived by the 

the Court ; this appears to me 

no consequence. The law is quite clear. 

Ten days was the proper period. That 

time could not be extended by the Court 

and it was for the plaintiff if he desired 

to present objection to do so within the 

period prescribed by law. The result 

is that this revision must fail and I 

dismiss the petition, hut leave the 

parties to bear their own costs here as 

the point raised is a novel one. 

B.D. Petition dismissed. 


MuHAMMADi V. Emperor (Agha Haidar, J.) 

decision of the 


1927 


Art. 158 
Court to 
by that 

that the 
order of 
to be of 


( 1 ) 


[1912] le C. W. N. 626=17 I. 0. 7=18 
G. Xi« J. 35. 
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Agha Haidar, J. 

Mxiliammadi and others — Appellants. 

V. 

Empero ) — Opposite Party. 

Criminal Appeal No. 1295 of 1926, 
Decided on 10th February 1927, from 
an order of the Magistrate, 1st Class, 
Muzaffargarh, D/- 13th November 1926. 


transaction is not a mere case of irregularity 
whiob can be oured by the provisions of S. 537, 
but on the other hand, it is a case of illegality 
and vitiates the whole trial : 25 Mad, 61 

(P. C.), Foil [P 276, C 1) 

S. A, Nasir — for Appellants. 

Sleem^tov the Crown. 

Judgment. — The four appellants, 
Mubammadi, Imam Bakhsh alias Imam* 
an, Kariman and Habib, have been con* 
yicted and sentenced to various terms 
of imprisonment by a learned Magistrate, 
exercising powers under S. 30 of the 
Criminal P. 0. Along with these four 
persons a lad named Kala was also 
convicted and ordered to be whipped. 
The sentence of whipping has not been 
carried out, I understand, on the ground 
of physical unfitness. Mnbammadi was- 
charged under Ss, 379, 225, 148 and 325- 
and the remaining three appellants 
under Ss. 225, 147, 149 and 325 of the^ 
I. P. C. They have all been con* 
yicted under the various sections under 
which they were charged. It may be 
noted here that Muhammadi alone was 
charged under 3. 379 of the I. P. C. 
The four convicted persons had filed’ 
one appeal from jail, but at the time of 
the hearing they were presented by 
Counsel Mr. S. A. Nasir. He has raised 
a nice preliminary point as to the 
legality of the trial in the Court below. 
He says that it was a case of misjoinder 
of charges which was not saved by 
S. 239, 01. (d) of the Criminal P. 0. 
The point arises in the following man- 
ner. 


(а) Criminal P. C., S. 239 (d) — Same trans- 
action— Common purpose must be seen— Unity 

time and place are not always safe gtiides. 

Before diderent oSeaoes cau be said to have 
beoQ committed “ id the course of the same 
transactioa ” by the various persons charged 
with the same, the Court must see whether 
such persons had a common purpose, resulting 
in actions which constituted a concatena of 
events ultimately leading to the commission of 
such offences. The tests of unity of time and 
unity of place as regards the offences with which 
the various accused persons may ba charged, 
are not always safe criteria for the purpose of 
determining whether or not these offences were 
committed ” in the course of the same trans- 
action.** Each case must depend on its own 
facts and circumstances. [P 275, C 1, 2] 

(б) Criminal P. C., S. 239 (d)— Joint trial 
of persons for acts not committed in the course 
of same transaction vitiates the whole trial 
and is not an irregularity curable by Cri- 
minal P. C., S. 537, 

A case of joint trial of several persons of acts 
net committed in the course of the same 


One Imaman, deceased, was watching' 
the mango crop of a certain grove in a 
village on the 7th of June 1926. A 
relation of his, namely, Khuda Bakhsh, 
brought him his midday meal and they 
both ate it and lay down under the 
shade of one of the trees to enjoy 
their afternoon siesta. They woke up 
by the noise caused by the fall of a 
mango and when Imaman deceased went 
to pick it up, be saw Muhammadi ac* 
cused perched on the higher branches 
of the tree, Mubammadi was apparently 
plucking mangoes while Imaman and 
his companion were resting. On seeing 
Imaman approaching, Muhammadr 
climbed down from the tree and tried 
to escape. He was, however, pursued 
by Imaman and Khuda Bakhsh and was 
soon overtaken and secured with thoi 
help of a third man, named Ghulam Ali, 
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and was Med with his own turban. At 
this moment Muhammadi saw Dina, 
his nephew, tending his sheep near the 
mango grove. Muhammadi hailed him 
and asked him to go to his (Muham- 
madi s) brothers who were not very far 
off and inform them of his plight. 
Shortly afterwards the other accused, 
that is to say, Imam Bakhsh, Kariman 
and Habib along with Kala, came on 
the spot duly armed with lathis and 
demanded the release of Muhammadi. 
His captors having refused the Accused 
Nos. 2 to 5 attacked them and succeeded 
in rescuing Muhammadi. Muhammadi 
too, on being thus released, joined his 
brothers in the attack. Ghulam Ali and 
Khuda Bakhsh received minor injuries, 
but Imaman's injuries proved to be 
more serious so much so that he suc- 
cumbed to them. This is the story on 
behalf of the prosecution. 

Now, in order to hold that the joint trial 
of all these five persona under the various 
charges was legal, it must be proved that 
it came within the provisions of S. 239, 
01. (d) of the Criminal P. G. In other 
words, it must be shown that the 
different offences with which these ac- 
cused persons are charged were commit- 
ted in the course of the same transac- 
tion. The phrase ‘ same transaction ' 
has, for obvious reasons, not been de- 
fined by the Legislature, but it has been 
interpreted by the various High Courts 
in India, so that its meaning and intend- 
ment are well-understood. The diffi- 
culty occasionally arises only in apply- 
ing the principles deducible from the 
volume of case-law on the subject, to 
the particular facts of a case. Before 
different offences can be said to have 
been committed “ in the course of the 
same transaction ” by the various per- 
sons charged with the same, we must 
see whether such persons had a common 
purpose, resulting in actions which con- 
stituted a concatena of events ultimately 
leading to the commission of such off- 
ences. The tests of unity of time and 
unity of place as regards the offences 
with which the various accused persons 
may be charged, are not always safe 
criteria for the purpose of determining 
whether or not these offences were com- 
mitted “ in the course of the same trans- 
actions.” Cases might occur when such 
tests may he of very great help, but, 
on the other hand, there may be cases 
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in which a Court of justice cannot treat 

such tests as a proper guide in arriving 

at the right conclusion. Each case 
must depend on its own facts and cir- 
cumstances. The learned counsel for 
the appellants has invited my attention 
to two cases : Muhammad Shah v 
Emperor (l).Q.Xid Tilakdhari Mahton v 
Lah Singh (2). The Public Prosecutor 
has referred to Emperor v. Datto Ban- 
mant Shahapurhar (3). These cases 
have undoubtedly a bearing upon the case 
before me. To these cases may usefully 
be added Pahlad v. Emperor (4) and 
Gobind Koeri v. Emperor (5), 

Now, let us turn to the facts of the 
present case. ]\Iuhammadi, according 
to the prosecution, was caught red- 
handed while stealing mangoes. There 
is no suggestion that Muhammadi’s act 
of stealing mangoes was the result of a 
conspiracy or that the other accused per- 
sons even knew of it. In fact it ap- 
pears that they did not know anything 
at all about Muhammadi s movement at 
this time. They came up only when 
the lad, Dina, informed them that Mu- 
hammad! had been captured by the 
complainant’s party, so that Muharamadi's 
act of stealing mangoes was absolutely 
separate from the subsequent acts of the 
rescuing party, the remaining four ac- 
cused. Therefore, the offence of theft 
under S. 379 was one which Muham- 
madi alone is alleged to have committed 
and with which the other accused had 
nothing whatsoever to do. There was 
no intention of committing the theft on 
the part of the other accused persons 
who bad no knowledge whatsoever as 
to what Muhammadi bad been doing at 
that particular time. Hence it cannot 
be said that the theft committed by 
Muhammadi was part of the transaction 
which began with the assault by the 
other accused persons and subsequently 
by Muhammadi himself, on the com- 
plainant party. It need hardly be said 
that, in view of the law laid down by 
their Lordships of the Privy Council in 
the case of Subrahmania Ayyar v. 


(1) [1921] 23 Cr. L. J. 268=66 I. C. 832. 

(2) [1909] 13 0. W. N. 804=1 1. C. 69=9 Cr. 
L. J. 147. 

(3) [1906] 30 Bom. 49=7 Bom. L. R. 633. 

(4) [1920] 1 Lah. 562=67 I. C. 450=7 P. L. 
R. 1921. 

(5) [1902] 29 Cal. 385=6 0. W. N. 468. 
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« ^ if U not a mere case 

King-Empero { ’ , . ^ be cured by 

Df irregular! y Criminal 

P T°^bnr'on the other hand, it is a 

V, as so obvious did not strike 
lather the Puhlic Prosecutor or the 
learned Magistrate who is apparently a 
senior officer with S. 30 powers 

The result is that I quash the con- 
viction of all the five accused and order 
a re-trial- Muhammadi must be tried 
separataly on a charge under S 379 of 
the I. P* should also be tried 

along with the other accused under the 
other sections. 

On the merits of the case, it may be 
noted, I express no opinion whatso- 


ever. 

B-D. 


Re'trial ordered. 


(6) [1902] 25 Mad. 61=28 I. A. 257=11 M. L. 
J. 233=8 Bar. 160 (P. C.). 
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Tek Ohand, J. 

Municipal Committee^ Multan — Defen- 
dant — Appellant, 


If tha Legislature has not used words suffi- 
ciently comprehensive to include within its pro- 
hibition all the oases which fall within the mis- 
chief intended to be prevented, it is not compe- 
tent to a Court to extend them : 25 Cal. 160 ; 
21 Mad. 4:6 N. L. R. 53 and 56 P. P. 1911, 
Bel. on. [P 278 Cl] 

Obedullah — for Appellant. 

Mehr Chand Mahajan — for Respon- 
dent. 

Tek Chand, J. — The plaintiff res- 
pondent is the owner of a house situate 
in Multan City, which has a latrine built 
on the second floor at a height of 35 
feet above the ground level, in such a 
manner that a triangular portion of it, 5 
feet by 1 foot) projects over the Municipal 
road. The findings of the learned Dis- 
trict Judge relating to this projection are 
that a similar structure had existed on 
the spot for over 50 years, that the 
wooden beam, which supported it, having 
got decayed required to be replaced and 
this necessitated a reconstruction of the 
projection. The plaintiff accordingly re- 
built a new projection of the same style 
and dimensions as the old one but before 
doing so he did not obtain the written 
permission of the Municipal Committee. 
Soon after, a notice under S. 172 of the 
Punjab Municipal Act was served upon 
him, requiring him to demolish the 
Qf.niP.f.iire. On receipt of this notice 


V. 

Bhai Kishan Chand — Plaintiff— Res- 
pondent. 

Second Appeal No. 2418 of 1926, De- 
cided on 15th Pebruary 1927, from the 
decree of the Dist. J., Multan, D/- 25th 
May 1926. 

(а) Punjab Municipal Act, S. 172 — Section 
applies only to newly built structures. 

Sdotion 172 must be lestrioted to newly built 
struotures and has no applicability to oases in 
which an old projection has been demolished, 
and Bubstituted by new one. [P 276 0 2] 

(б) Interpretation of statutes — Courts should 
not supply the deficiencies of Legislature. 

It is not the function of a Court to read into 
an enactment words that are not there. The 
Courts are to construe its provisions according 
to their plain meaning and not to supply the 
deficiencies of the Legislature : Crawford v. 
Spooner (6 Moore P, C. 9), Foil, [P 277 0 2] 

(c) Interpretation of statutes — Penal enact- 
ment must be strictly construed^Cases not fall- 
ing strictly witMn the words should not be In- 
cluded, 


the plaintiff instituted a suit for a per- 
manent injunction against the Municipal 
Committee praying that the defendant be 
directed not to demolish the projection. 
The suit was dismissed by the Subordi- 
nate Judge but on appeal has been de- 
creed by the learned District Judge. 

The Municipal Committee has preferred 
■a second appeal to this Court and on its 
behalf Mr. Obedullah has contended that 
the learned District Judge was in error 
in taking too narrow a view of S. 172 of 
the Municipal Act and in holding that 
that section applied only to new struc- 
tures and did not cover cases of recon- 
struction of pre-existing structures. Both 
counsel have addressed me at consider- 
able length and after giving full consider- 
ation to their arguments, I am of opinion 
that the interpretation put on the sec- 
tion by the learned District Judge is 
correct and that his judgment must 


Striob oonstruotion must be placed upon a 
penal enaotment. In construing suoh an enact- 
ment no case must be held to fall within it, 
which does not come both within the reasonable 
meaning of its terms as well as within its spirit 
and scope. [P 277 0 2] 


stand. I 

Section 172 as worded must be res- 
tricted to newly built structures and has 
no applicability to cases m which an old 
projection has been demolished, and sub- 


i 
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sbibufeed by a new one. Before examining 
the arguments of the learned counsel it 
seems bo me necessary to reproduce 
S. 172 of the Municipal Act. The section 
is divided into two clauses. Cl. (1) reads 
as follows : 

Whoever, without the written permission of 
the Committee, builds or erects any immovable 
encroachment upon the ground level of any 
street or over any sewer, drain or water- 
course, or builds or makes any immovable over- 
hanging structure projecting into a street at any 
point above the said ground level, shall be 
punishable with a fine which may eiLtond to 
fifty rupees, 

01. (2) authorizes the Municipal Com- 
mittee to issue notice to the owner or 
occupier of any building requiring him 
bo remove or alter such immovable 
encroachment or overhanging structure 
as aforesaid. 

It will be seen that Cl. (2) specifically 
refers to encroachments or overhanging 
structures as described in Cl. (1), and in 
that clause the penalty is limited to 
building or erecting and does not extend 
to rebuilding or re-erecting an existing 
encroachment or overhanging structure. 
Mr. Obedullah contends that the words 
“ erect” and ” re-erect ” have been used 
indiscriminately in the Act bub there 
seems bo be no warrant, for this assertion. 
As pointed out by the learned District 
Judge, a comparison of the provisions of 
S. 172 with those of S. 189 shows that in 
the latter section the penalty is provided 
both for erecting as well as for re-erecb- 
ing a building of the kind specified there- 
in, without the permission of the Com- 
mittee ; but in the former section the 
word ‘re-erect’ is not used. It is, therefore 
clear that wherever the Legislature in- 
tended to penalize the rebuilding or re- 
erecting of an existing structure, it has 
specifically said so and in the absence of 
express words, it does not seem to be 
permissible to include in the section a 
transaction which is not mentioned in 
it. 

Mr. Obedullah further drew my atten- 
tion to 3. 8 (5) of the Act, which states 
that the expression *’ erect or re-erect 
any building” includes alterations, con- 
versions and constructions of buildings 
in the manner specified in that clause 
and from this ho argued that ^bhe words 
“erect” and “re-erect” must be con- 
sidered to be synonymous. In my opin- 
ion this argument also is devoid of all 
force. The clause merely lays down that 
the words “ erect” or “re-erect” wbero- 


ever used in the Act would include cer- 
tain specific structures, which it is con- 
ceded, do nob cover the projection in ques- 
tion. Prom the definition of the expres- 
sion “ erect ” or ” re-erect ” as given in 
this clause which is nob exhaustive, but 
is merely inclusive of certain things, it 
cannot be argued that the words “ erect” 
and “ re-erect” are synonymous. On the 
other hand the sequence of the two words 
in that clause leads me to infer the con- 
trary. 

As a last resort Mr. Obedullah con- 
tended that the omission of the word “re- 
erect” in S. 172 is a casws omissus and as 
there seems to be no good reason why the 
legislature while penalizing the first 
erection of an encroachment or structure 
of the kind described, should have omitted 
to bring within its purview, re-erection 
of a similar kind and under similar cir- 
cumstances, he suggests that the omission 
must be considered to have been uninten- 
tional and that in interpreting the sec- 
tion the Court must take note of this 
fact. This is an argument, which I can- 
not for one moment accept. It is well 
settled that it is not the function of a 
Court to read into an enactment words 
that are nob there. The Courts are to 
construe its provisions according to their 
plain meaning and not to supply the 
deficiences of the legislature. As laid 
down by their Lordships of the Judicial 
Committee in the well-known case of 
Crawford v. Spooner (1), 

Wd oanuot aid the legislature’s defective phras- 
ing of an Act, we cannot add and mend, and by 
oonstruction make up deficiencies which are left 
there. 

Whether the omission flowed from for- 
getfulness of the draftsman or was inten- 
tional, is no concern of the Courts, and a 
casus omissus cannot be supplied by a 
Court of law “ for that would be bo make 
laws.” 

It would also be borne in mind that 
S. 172 is a penal provision of the law, and 
a strict construction must be placed upon 
it. It is well settled that in constructing 
such an enactment no case must be held 
to fall within it, which does not come 
both within the reasonable meaning of| 
its terms as well as within its spirit and 
scope. As remarked by Wright, J., m 
Tjondoii County Council v. Aylesbury Co. 
{ 2 ). 

(1) [1847J 4 M.LA. 179=6 JIoo. P.C. 1 (P.O.). 

(2) [1898] 1 Q.B.. 106=67 L.J. Q.B. 724=61 J. 

P. 759=77 L.T. 440. 
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1278 Lahore entail penal conse- simple re-arectiion o£ an old sfcruotiure 

where eaactne.it to its Ian- ^yhich had been taken down for a tern* 

quences no VIC eac ^Jthin it, U purpose only. There are obsei- 

rath^sr care must b3 express language. vationS in Mahomed Yasin V. Municipal 

within it who is not wicn^^ within the iutentioa Committee (6) and Sukh Raj V. Kanhaiya 

To determine that ft authoriM the (yj (criminal) which also lend SUp' 

Sourt to soy ?’ • u within Po^t ‘he same view, though the tacts 

carry the gtytute, is within its provisions of those cases are not wholly Similar, 

the mischief ot^as ^ specified in the I, therefore, hold that the learned 

i^!fA^be^ 0 ftase it is of equal atrocity or of a Pigfcfict Judge had rightly held that 

kindred character %vith those w ic are enumer g 172 vvas inapplicable tO the facts of 

“""fffche legislature has not use3 words this case and that the plaintiff-raspon- 

If tne leo^ dent was entitled to the injunction prayed 

:£r‘..’. “"£r “ihrS <•- ■">« “* *■ 

which fall within the mischief intended . 

. uq pi* 0 V 0 nted, it is not competent to a Appeal dismissed. 

rnurt to extend them. (6) [1911] 56 P.R. 1911=130 P.L.R. 1911=9 

I am fortified in the above conclusion i^^Vn mi or 

not Inly by an examination of the word- ^^^^=28 I.C. 113=194 P.L. 

ing of the section but also by decisions 

given by different Courts in India under 

•fche analogous provisions of other Muni- 
cipal Acts, most of which are referred to AIR 1927 

in the judgment of the learned District 

Judge. In Eshan Chunder v. Bankii Be- AddIS 

hari (3) which was a case under S. 201 of T^ • r» j 
the Bengal Municipal Act 3 of 1884, the . 
terms of which are substantially similar 

to those of S. 172 of the .Punjab Act, it ^ 

was held that that section did not apply _ 
to the case of a projection forming part Rospondents. 
of a building which was constructed in ^ Second Appeal N' 
substitution for an old building which cided on 27th Januj 
had existed on the same site for a long decree of the Dist. t 
time. It was held that it would be too May 1926. 
narrow a construction of the section to (<>) Cwsfom Punjab^ 


an old structure 
down for a tem- 
There are obsei- 


G.B. 


(7) 
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Addison, J. 

Dept Das and another — Defendants 
Appellants. 

V. 

Nizam Dtn and others — Plaintiffs — 
Hespondents. 

Second Appeal No. 2437 of 1926, De- 
cided on 27th January 1927, from the 
decree of the Dist. J., Jhelum, D • Slst 
May 1926. 

(a) Custom Punjab — Kashmiris. 


hold that it applied to the case of a 
new building substituted for an old 
building. The same view was taken by 
the Bombay High Court under the cor- 
responding S. 48 of the Bombay District 
Municipal Act, 6 of 1873. The Madras 
Court also in Municipal Councilt Tanjore 
V. Vishvanatha Rau (4) has similarly in- 
terpreted the provisions of the Madras 
District Municipalities Act 4 of 1884. 
The whole question is elaborately and 
exhaustively discussed ui a judgment of 
the Judicial Ooromissioner of Nagpur 
reported as Ram Didari y. Ghindtoara 
Municipality (5) where after an exami- 
nation of the relevant provisions of the 
various provincial Acts it was held that* 
S. 48 of the Central Provinces Municipal 
Act 1908 applied to the erection of a 
structure for the first time and not to the 

(3J C1888J 25 Cal. 160=1 C.W.N. 660. 

(4) [1897] 21 Mad. 4=7 M.L.J. 273. 

(5) [1910] 6 N.L,R. 53=6 I.C. 431. 


Kashmiris residing in the City of Jhelum are 
governed by custom ; 17 P. R. 19*23. Foil. 

[P 278 C 2 : P 279 C 1] 

(6) Will — Bequest to two or more legatees take 
as tenants’^ln’common. 

The legatees, under a bequest to two or more 
persons jointly, take the property bequeathed 
as teuants'iQ'Common and not as joint ceuauts : 
A. I. B. 1921 All. 50, Foil. [P 279 C 2] 

(c) Will — Extinction of a legatee's line — Testa- 
tor's heir catinot be deprived of the consequent 
reversion on the ground of his having been 
originally deprived. 

On the extinction of a legatee’s line when the 
property reverts to the testator, au heir of the 
testator cannot be deprived of the reversion on 
the ground that he was originally deprived of 
any share in the property. [P 279 C 2] 

Ram Lai Anand — for Appellants. 

Azimullah— [or Respondents. 

Judgment.— The following pedigree- 

table is necessary : 

(For pedigree see next page.) 

The family Is a Kashmiri one residing 
in the City of Jhelum, and its members 
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are governed by onstom as laid down in the half share of the property but 

T? S^ssain Bihi (1). was content to say that Ilahi Eaklisli 

llabi Bakhsh on the 3rd May, 1910, in any case had no right in it as he had 
mortgaged half of a property to Devi been originally specifically deprived of 
Das^ and Kundan Lai. On the 19th his share in the property. The lower 
April 1922, these two persons sued on appellate Court accordingly granted a 
their mortgage and obtained a decree decree to the plaintiffs to the effect that 
for sale of the mortgaged property. Be- their half share in the property, that is 
fore the sale took place the two husbands the half share mortgaged by Ilahi 
of two deceased sisters of Ilahi Bakhsh, Bakhsh was not liable to sale under the 
and the children of a third sister of mortgage decree in question. Against 
Ilahi Bakhsh instituted the present suit this decision the contesting defendants 
for a declaration that the half of the have preferred this appeal, 
property which had been mortgaged by This appeal is for the most part con- 
Ilabi Bakhsh, belonged to them. The eluded by the findings of fact and cus- 
whole property had belonged first of all tom to the effect that both the gift to 
to Karim Bakhsh who had given it to Mt. Hussain Bibi and the Will by her 
his wife Mt. Hussain Bibi in lieu of were proved and were valid by custom 
dower and she bad bequeathed one~half and also by the finding that Ilahi Bakhsh 
to Fazal Karim and one half to her only lived in the property in question 
three daughters excluding Ilahi Bakhsh. with the permission of his brother Fazal 
Devi Das and Kundan Lai challenged Karim who was aco'sharer in the pro* 
both the gift to Mt. Hussain Bibi in lieu perty. On the District Judge’s own find* 

of dower and the Will made by her. ing, however, two-thirds of one-half, 

The trial Court dismissed the suit on namely, the shares of the two deceased 
the ground that the gift in favour of wives did not belong to tMeir husbands. 

KARIM BAKHSH=Mt. HUSSAIN BIBI 

I 

I I I I ~ 

Ilahi Bakhsh, Fazal Karim, Mt. Bevi= Mt. ilt. 

■deft. deft. Nizam Din Rahmat Fazal 

No. 3. No. 4. [husband] pltff. llahi=Aziz [husband] B^gam 

No. 1. pits. Ibrahim 


I 

I . ) I 

Abdul Rashid, Mt. Mt. Fazilat 

pltff. Zinat Bibi, pltff. Begam, pltff. 

No. 3. No. 4. No. 5. 


Mt. Hussain Bibi in lieu of dower had 
not been established. The lower appel- 
late Court found that this gift in her 
favour had been established and that the 
Will made by her giving the property 
half to Fazal Karim and half to her 
three daughters, had also been estab- 
lished and that both the gift to Mt. Hus- 
sain Bibi and the Will by her were valid 
by custom. It further held that the 
two husbands of two of the deceased 
daughters had no right in the half share 
gifted to the three daughters as they had 
failed to establish under custom their 
right to succeed to their wives. The 
lower appellate Court, however, did not 
go on to determine what was the effect 
these two husbands having no right 

r[l9l2] lY P. R. 1918=249 P. L. R. 1918= 
15 1. 0. 556=124 P. W. R. 1912. 


He has not decided what would hap pen 
under custom to those shares. It is 
certainly wrong in holding that Ilahi 
Bakhsh had no right to succeed to these 
shares as he was originally deprived of 
any share in the property. Ordinarily 
speaking, as the half share of the pro- 
perty was willed to the three daughters 
jointly they would be tenants-iu-com- 
mon : see Rampiari v. Krishna Piari 
(2). Further, ordinarily speaking, under 
custom the two shares of the deceased 
daughters, namely, two-thirds of one-| 
half would revert to the original donor’s 
line. 

It is not clear whether the other 
plaintiffs who are the descendants cf the 
third daughter would get any share of 
their two deceased aunts’ share s. So 

(2) A. I. R. 1921 All. 50=43 All. 600. ^ 


* >•« 
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far as the decision of the District Judge 
eoes Plaintiffs Nos. 3, i and 5, i. ■ e., the 
children of Mt. Pazal Begam, are cer- 
tainly entitled to a declaration that they 
are owners of one-sixth of the whole 
property that is one^third of the mort- 
Leed half share. This second appeal 
must be accepfced and the matter re- 
manded to the District Judge to decide 
whether these particular three plaintiffs 
are entitled to any portions of the shares 
of Mt. Bevi and Mt. Rahmat Ilahi 
deceased. If they are, than the share 
to which they are entitled from these 
two deceased persons should be added 
to the one-sixth share of the whole pro- 

..A— rrrKtAh ATA AArfcft.tnlv 011'' 


iiO tb6 one^SixuLi ui guo 

party to which they are certainly en- 
titled and a decree given to the extent 
to which these three plaintiffs are found 
entitled. It is impossible for mo to 
decide this point here and it must bo 
remanded for this purpose. The remand 
is under O. 41, R. 23, Civil Procedure 
Code. The parties will bear their own 
costs here. Court-fee on this appeal will 
be refunded. 


R.D. 
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Campbell and Tek Ohand, JJ. 

Bkagwan Singh and others — Defen- 
dants — Appellants. 

V. 

Mt. Kawal Kaar and others — Plain- 
tiffs — Respondents. 

First Appeal No. 2122 of 1922, Deci- 
ded on 7bh February 1927, from the 
decree of the Ist Cl. Sub-J., Jhang, D/- 
22nd May 1922. 

Hindu Law — Maintenance — Manager is 
bound to maintain widow and children of de- 
ceased male member. 

A graadfatber may be uader no persoaal ob* 
ligation to maintain his gcandohildren, but the 
manager of a joint Mitakshara family is under 
a legal obligation to maintain all male members 
of the family, their wives and their children, and 
on the death of one of the male members he is 
bound to maiutain his widow and his ohildren. 

[P. 280, 0. 2] 

Nanak Ghand and Mehr Chand Maha~ 
fan — for Appellants. 

Mukand Lai Puri — for Respondents. 

Campbell, J. — One Bahagwan Singh 
had a son Sulakhan Singh, who was 
employed in the Kangra District as a 


Forest Ranger and died in. November 
1918. Sulakhan Singh left a vidow Mt. 
Kewal Kaur and an infant son and a 
daughter. Bhagwan Singh had a second 
wife by whom ho had two sons, Sardar 
Singh and Shikar Singh. The present 
suit is by Mt. Kewal Kaur on behalf 
of herself and her children against Bhag- 
wan Singh and Sardar Singh and Shikar 
Singh for maintenance. She claimed 
Rs 55 a month for maintenance and 
residence and asked this amount should 
be made a charge upon what she alleged 
to be the joint family property. 

The main pleas by the defendants were, 
firstly, that Sulakhan Singh had separa- 
ted and was not at the time of his death 
a member of a joint Hindu family ; 
secondly, that under Hindu Law the- 
grandchildren of Bhagwan Singh had 
no right of mainteoance ; and thirdly 
that the family property was of very 
small value not amounting to more than 
Rs. 600 per annum. 

The trial Court gave the plaintiffs a 
decree for Rs. 20 per mensem for main- 
tenance and Rs. 3 as allowance for resi* 
denoe and declared that the amount of 
Rs. 23 should be a charge upon the joint 
family property. The defendants hav& 
appealed. 

The learned counsel for the appellants 
has been unable to contest the finding 
that there was a joint Hindu family in 
which Sulakhan Singh was a co-parcener 
and that no separation bad been proved. 
The second point in the defence that the 
grandchildren have no right to main- 
tain has no force. A grandfather may 
be under no personal obligation to main- 
tain his grandchildren, but the manager 
of a joint Mitakshara family is under a 
legal obligation to maintain all male 
members of the family, their wives and 
their children, and on the death of one 
of 'the male members he is bound to 
maintain his widow and his children. 

It is contended that the decree should 
not have been made a charge on the 
family property, but the Court below 
had full power to make such a decree, 
and in the cironmstances it was justified 
in my opinion. 

The only question which has been 
argued with any great vehemence is the 
appropriate amount of the monthly 
allowance. In regard to this the triat 
Judge has considered carefully the SJt* 
dence about the value of the family 
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Munshi V. Mt. Karmon (Addison, J.) 

pi'Operfcy and the sbafcus of the family, 
and in my opinion ho .has como to a jush 
conclusion which I would nob disbui’b. 

I would dismiss fcha appeal with costs. 

Tek Chand, J.— I agiae. 

R.D. Appeal disvtissed. 
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Addison, J. 

M^inshi and oJ/iers— Plaintiffs— Ap- 
pellents. 

V. 


the 

D/‘ 


Mt. Karmon — Defendant — Respondent. 
Second Appeal No. 2615 of 1926. De- 
cided on 275h January 1927, from 
decree of the Sr. Sub*J., Ambala, 

2nd August 1926. 

(а) Castom — Punjab^AUenalion by widow 
CUaning of dry well. 

The cleauing of a dry well for public use i 
not necessary purpose under 

281 1 if 

(б) Civil P. C. 0., 16, B. 1-Party can sumvion 
wHnesses even after the time fixed by Court 
but if witnesses are not served. Court should 

rehise adjournment. 

A party is even entitled to summou wit* 
nesses long after the time fixed by 
this purpose, and. though the 

belated one still the summons should issue. 

But if the witnesses are not served for the hear 
Ing the Court should refuse to adjoutu further 
IS? their attendance: A. 1. B, 1926 Cal. 3G4. 
Foil. 0. -iJ 

' Shainair Chand — for Appellants. 
Parkash Chandar — for Respondent, 
Addison, J.— The plaintiffs sued alleg- 
ing themselves to be the collaterals of 
Karmon, a Jat widow, for a declaration 
that the sale of a house by her in favour 
of Atma Ram for Rs. 175 should not 
affect their reversionary rights upon her 
death. The trial Court dismissed the 
suit holding that the plaintiffs had not 
established that they were collaterals 
with a right to sue, and that there was 
consideration and necessity. On appeal 
the Senior Subordinate Judge held also 
that relationship had not been establi- 
shed and that the money was needed for 
a charitable purpose. There is no deb 
nite finding by him to the effect that 
the purpose proved, namely, the clean- 
ing of a dry well for public use was a 
necessary purpose under Customary Law 
and in another suit brought against the 
same widow about the same alienation 


the same Senior Subordinate Judge, heldj 
that this was not a necessary purpose} 
under customary law, see Civil Appeal^ 
No. 171 of 1927. Against this decision 
this second appeal has been admitted. 

It is scarcely disputed that a necessary 
purpose has not been made out and I 
hold that the sale was nob for necessity. 

On the qnestion of relationship all 
that was pressed in this appeal was that 
the trial Court was wrong in refusing 
to summon a particular Panda, whom the 
plaintiffs desired to examine as a witness 
in order to establish their relationship 
with the widow’s husband. The circum- 
stances were as follows : 

On the 8th of August 1925, issues were 
framed. The hearing was adjourned till 
the lOth of August for parties to put in 
list of their witnesses. The plaintiffs 
summoned two witnesses but not the 
Panda in question. The 30th of November 
was the date for hearing. On that date 
the plaintiffs’ two witnesses had been 
served but were absent. An adjourn- 
ment had accordingly to be granted and 
the hearing was postponed to the 12th 
of May 1926. As the hearing had ha 
adjourned in any case, the plaintiffs 
asked on the 30th of November 1925, 
that the Panda should also be summoned#. 
Their application to this effect was 
rejected on the ground that ha had not 
been summoned for the hearing of the 
30th of November. This order was 
clearly wrong. Another long adjourn 
ment to the 17th of May 1926 had been 
given and the plaintiffs were entitled to 
have this Panda summoned, though, had 
he been not present on the 12th of May 
1926. It would then have been a ques- 
tion for the Court whether it would 
have waited for him ; but the opipov 
tunity to summon him should not 
have been refused. A party is even en- 
titled to summon witnesses long after the 
time fixed by the Court for this 
and though the application is a belated 
one, still the summonses should issue. 
But if the witnesses are not served tor 
the hearing, the Court should refuse to 
adjourn further for their attendance . vide 
r. R. 1926 Cal. page 364. 

I must, therefore, accept the present 
appeal and, setting aside the order of the 
Court below remand the suit to the 
trial Court under O. 41, R. 23 of the 
Civil P. C. to summon the Panda in ques* 
tion and thereafter to decide the ques- 
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Zafar Ali, J. 

Charan Da^ and others — Appellants. 

V. 

Amritsar National Bank, Lahore — Res* 
nondents. 

Misc. First Appeal No. 2935 of 1926, 
Decided on 15th February 1927, from the 
order of the Dist. J., Lahore, D/- 22nd 
October 1926. 

Companies Act (1913), S. 202 — Order of DiS' 
iriet Judge dismissing objections to attachment is 
not appealable. 

Aa order of the District Judge as a Liquida- 
tion Officer, dismissing certain objections to the 
attachment of property is not appealable under 
S. 202 : 38 All. 537, Foil. [P. 282, C. 2] 

Durga Das — for Appellants. 

Madan Gopal — for Respondents. 

Zafar Ali, J . — This is an appeal under 
S. 202 of the Indian Companies Act. 
The facts are as below : 

A contributory, Manak Chand by name 
having failed to pay Rs. 8,000 in com- 
pliance with the order of the Liquida- 
tion Judge (District Judge, Lahore) that 
officer attached certain property which 
it was 'Said belonged to him. Certain 
persons who are the appellants in this 
Court, objected to the attachment stating 
that they and Manak Chand were part- 
ners and were joint owners of the pro- 
perty and that Manak Chand’s share 
alone and not the whole of the property 
could be attached. The official liquida- 
tor denied the alleged partnership. 
Thereupon the objector’s counsel stated 
before the District Judge that the objec- 
tors wore prepared to deposit Rs. 2,000 
in Court which amount it was said 
corresponded to the value of Manak 
Chand’s share in the property. The 
District Judge accepted the offer and 
ordered the objectors to deposit Rs. 2,000 
by the 12th October 1925. They how- 
ever, failed to do so and the property was 
consequently ordered to be sold. The 
objectors then hied a regular suit to 
establish that the property was not 
liable to attachment and sale but the suit 
was dismissed on a technical gi’ound. 


With regard to their appeal to this 
Court against the order of sale the 
Official Liquidator contends that no 
appeal lies. He argues that the order 
of the District Judge disallowing the 
objections should be treated as one under 
O. 21, R. 58. Civil P. 0., and, that as in 
the case of an order of this kind made by 
an executing Court, the objectors’s remedy 
is by way of a regular suit. The rele- 
vent portions of S. 202 of the Companies 
Act, under which the appeal has been 
preferred run thus : 

202 * * appeals from any order 

• • • made ’ * * in the 

matter of the winding up a company by the 
Court may be had in the same manner and sub- 
ject to the same conditions in and subject to 
which appeals may be bad from any order ” 
* * of the same Court in cases witbiu 

its ordinary jurisdiction. 

Tne language of S, 202 supports the 
official liquidator’s contention as was 
held in Santi Lai v. Indian Exchange 
Bank (1) upon which he relies. The 
head-note to that case runs thus: 

The right of appeal under the provisions of 
S. 169 of Act No. 6 of 1882 (8. 202 of Act No. 7 of 
1913) is co-extensive with the right of appeal 
conferred by the Code of Civil Procedure. 

In the liquidation proceeding of the Indian 
Exchange Bank a certain person described as the 
proprietor of the Arm was directed by the 
Additional Judge of Lahore to pay a certain sum 
as contributory. The order was sent to the 
District Judge of Agra for execution when 
another person put in an objection to the effect 
that he was the sole proprietor of the Arm. The 
District Judge declined to consider this objec- 
tion : 

Held, that no appeal lay from the Judge’s 
order inasmuch as it was under 0. 21, B. 36, the 
objection being under 0. 21, R. 68. 

I am of opinion that the view taken 
by the Allahabad High Court is correct 
and that the present appeal does not 
lie. Further it may be observed that the 
objectors having once made an offer to 
deposit Rs. 2,000 are not competent to 
withdraw it. The allegation that they 
made it under coercion is preposterous. 

There can be no manner of doubt 
that a property which belongs to the 
objectors cannot be attached, but it was 
upon them to prove that they had a 
share in the property in question. There 
is nothing on the record to prove this. 

The result is that I dismiss this appeal 
holding that it is not competent. The 
appellants will pay the costs of the 
official liquidator in this Court. 

R.D. Appeal dismissed. 


! 


(1) U916] 38 All. 537=35 I.O. 6=14 A.L.J.722. 
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Addison, J. 

J^iita Singh — Defendant —Appellant. 


V. 


Hakim Bakhsh and others — Plaintiffs 
*nd Defendants — Respondents. 

Second Appeal No. 1027 of 1926» 
Decided on 1st February 1927, from the 
decree of the Addl. Dist- J.. Lahore, 
D/- 9th January 1926. 

(a) Punjab Pre-emption Act, S, 6 — Sale of 
house in village abadi site of which belongs to 
proprietary body is pTe-emplible. 

Even where the site of a house in village 
Abadi belongs to the proprietary body the sale 
of the house is one of immovable property and 
is pre*emptible. In such a case no question of 
consent by proprietors arises : 10 P, B. 1909, 
Foil. [P. 283. C. 2] 

(6) Landlord and tenant — Abadi — Sale. 

Where the sale was to one of the village pro- 
prietors it must be presumed to be valid and 
with consent. fP* 283, C. 2] 

(c)* Pre-emption— Suit for— Sale by major 
vn behalf of Mmself and his minor brother — 
Fecessary parties are pre-emptor and vendee — 
Question of major's right to sell minor's share 
dees not arise. 

Where in a pre-emption suit, the sale is by a 
major on behalf of his minor brother and on 
behalf of himself, the necessary patties are the 
pre-emptor and the vendee and in such a^ suit 
the question of the major’s right to sell minor’s 
/fihare does not arise. [P. 283, 0. 2J 

Badri Nath for Mehr Ghand-'lor Ap- 
pellants. 

Gulam Mohi-ud-din — for Respondent. 
Judgment. — Siraj Din. defendant 
.No. 1 on his own behalf and on behalf of 
his minor brother Miraj Din, sold half a 
house in village Lullianai to Buta Singh, 
Defendant No. 3, one of the Jat landlords 
of the village. Siraj Din and Miraj Din 
were owners of the. superstructure with 
a right of residence, being kamins in the 
village. They only owned a half interest 
in the house in question, the other half 
being owned by the plaintiffs who sued 
for possession by pre-emption making 
the vendee and the vendors parties to 
the suit, though, in my opinion, it would 
have been sufficient to make the vendee 
the sole party. The trial Court dismissed 
the suit, holding that the major brother 
could not alienate the share of his minor 
brother and that it had not been proved 
that the sale was ’for the benefit of the 
minor brother and also that as the site 
‘belonged to the village proprietors of 
•whom the vendee was one and the sale 


was of the materials and the right of 
residence, the latter of which could not 
be sold, such a sale, was void and not 
liable to pre-emption. On appeal, how- 
ever, the learned District Judge decreed 
the suit on payment of a sum of Rs. 90, 
this amount not being disputed before 
him. 

In this second appeal it was first ar- 
gued that the major brother bad no 
right to sell his minor brother’s share 
and that, therefore, the sale was invalid 
and could not be pre-empted. The Dis- 
trict Judge, however, has held that under 
custom the elder brother was the 
guardian of his minor brother and had 
the right to mortgage and sell his share. 
He further held that in this suit it was 
not necessary to consider whether the 
sale was for the benefit of the minoi. 
This is correct law for the only neces- 
sary party is the vendee who admits the 
sale and no question arises in this suit 
as regards the validity of the sale- In 
any case the District Judge has found 
that by custom the elder brother had a 
right to sell as guardian of the minor 
brother and that finding cannot be 
challenged here except upon a certificate 
obtained under S. 11 of the Punjab 

Courts Act. 

The next point taken was that Defend- 
ants Nos. 1 and 2 had no right to sell 
the malba and the right of residence in 
half the house in question without con- 
sent of the village proprietors. Here, 
however, the sale was to one of the 
village proprietors and it must be pre- 
sumed to be valid and with consent. 
Besides in this suit to which the vendee 
and the pre-emptors only are necessary 
parties this question does not arise. 

There is also no force in the argument 
that the sale of the superstructure with 
the ri^ht of residence is not a sale which 
can be pre-empted under the Punjab 
Pre-emption Act. Immovable property 
Fsde6neainS.3(25)of, AotlOof 1897 

where it is said that immovable pro- 
Tjerty’ shall include laud, benefits to 
arise out of laud, and things attached to 
the earth or permanently fastened to 
anything attached to earth. ^ What was 

sold in the present case obviously comes 
within the definition and it was held in 
Banarsi Das v.Haji Abdul Ghani [1) 
a standing building was immovable 

(1) [1909] 10 P. R. 1909=24 P. L. R. 1909 
=1 1. 0. 397=13 P. W. R. 1909. 
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nronevty under the General Glauses Act 

K being no aeBnition of he term m 

Jhfpre emotion Act. The plaintiffs are 
the rre e P building that was sold 

and Obvionsly nnder the Pre-emption Act 
they are entitled to pre-empt ne ^le as 
ownership of the site under that Aot 
rvnnfars' no right of pre-emption. 

Th^re is also no force in the conten- 
tion that the learned District Judge 
should have remanded the suit to the 
trial Court to decide the issues other 
than Nos. 1, 2, 4 and 6. He was per- 
fectly entitled to decide the other issue 
himself. The only other point to be 
decided of any importance so far as evi- 
dence was concerned was for what sum 
the pre-emption should be allowed and 
this was admitted before him to be 
Rs. 90. 

The appeal tails and is dismissed with 
costs. 

R.D. Appeal dismissed. 


5'\TEH Ali V. Ahmad Din (Addison, J.) 


B. A. Copper ekTid Parhask Chanda } — 
for Appellants. 

Iftiichar Ali — for Respondent. 

Judgment. — One Ahmad Din sold the 
land in dispute to another Ahmad Din 
on the 14bh September 1907. The 
vendor’s collateral Sarbland obtained a 
decree in 1914, declaring that the sale- 
would nob affect his reversionary rights 
except to the extent of Rs. 281-13 upon 
payment of which Sarbland would be 
entitled to get the land upon the death 
of the vendor. The vendor joined the 
army during the late war and has not 
been heard of since. The present suit 
was brought by the three sons and four 
grandsons of a fourth son of Sarbland for 
possession of the land on payment of 
Rs. 281-13 on the ground that Ahmad 
Din, the vendor, had died about a year 
prior to the institution of the suit. The 
trial Court held that the plaintiffs had 
failed to prove that the vendor had died 
within three years of the suit and'dis* 
missed the whole suit as time-barred for 
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Addison, J. 

Fateh Ali and others — Plaintiffs 
Appellants. 

V. 

Ahmad Dirt”-“Defendant Respondent . 

Second Appeal No. 2290 of 1926, Deci- 
ded on 13th January 1927, from the 
decree of the Dist. J., Gujranwala, D/- 
30th April 1926. 

(а) Evidence Act, S. lOS— ‘Person not Iteard 
of for seven years — That he died on any parti- 
cular dale cannot be presumed. 

It is the law that there is a presumption of a 
person's death if be has not been heard of for a 
period of not less than 7 years, yet there is no 
presumption that he died at the end of the first 
7 years or on any particular date ; A. I. B. 1926 
P. C. 9. Foil IP 285. C 1] 

(б) Punjab Limitation (Custom) Act (1 of 1920) 
Art. 2 (6) — Death of vendor giving cause of 
action-^Plaintiff must prove that his suit Is 
within 3 years of the death. 

Where in a suit for possession by the 
collateral of a vendor on the ground that sale 
was invalid the plaintiS alleges the death of the 
vendor giving him cause of action it is for him 
to show that his suit is within 3 years of the 
vendor's death ; it is not enough to prove that 
the vendor is dead : 40 Bom. 239, Bel. on. 

[P 285, 0 1] 

(c) Evidence Act, 8. IS^Admission by counsel. 

An admission by counsel on a question of law 
e. g., period of limitation oannot bind his 
clients. [P 285, 0 2J 


that reason. 

On appeal the learned District Judge 
held that all that the plaintiffs had 
succeeded in proving was that Ahmad 
Din had not been heard of for more than 
seven years. There was thus a presump- 
tion that he was dead, but there was no 
presumption as to when he died. As the 
onus was ou the plaintiffs to show that 
the suit was within time the District 
Judge held that the suit of the major 
sons of Sarbland must fail as they had 
only three years according to Act 1 of 
1920 within which they could sue, while 
they had not established whether Ahmad 
Din had died within the last three years 
or before that. As regards the share of 
the four grandsons of Sarbland the 
District Judge has recorded that so far 
as their share of the laud was concerned 
the suit was admittedly within time. It 
was further conceded that they were 
entitled to get one-fourth of the land on 
payment of one-fourth of Rs. 281-13. 
The appeal was, therefore, accepted and 
the four minor grandsons got a decree 
for possession of one-fourth of the land 
in suit on payment of Rs. 70-7. Against 
this decision two appeals have been pre- 
sented here. 

I shall first take the appeal of the sons. 
It was urged that the burden should 
have been upon the defendants to prov® 
that Ahmad Din had died more than 
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three years before suit. It is the law 
that there is a presumption of a person s 
leath it he has not been heard of for a 
period of not less than seven years, yet 
there is no presumption that he died at 
the end of the first seven years or on 
■any particular date [Ijdl Ghand Mar- 
wari V. Eamrup Gir (1).] It is for the 
plaintiffs to establish that their suit is 
within time, i. e., that they are entitled 
to a decree. In a somewhat analogous 
case [Jayawdnt Jivanrao y. Ramchandra 
Narayan Joski (2)] it was held that it 
lay on the plaintiff to show affirmatively 
that he had brought his suit within 12 
years from the actual death of the mort" 
gagor. Similarly in the present case I 
would hold that it was for the plaintiffs 
to show that they had brought their suit 
within three years of the vendor’s death, 
whereas all that they have been able to 
establish is the presumption that he is 
dead. The suit of the major sons was, 
therefore, properly dismissed. They 
have not established that their suit was 
within time and the declaratory decree 
did not effect a charge on the land. I 
dismiss that appeal with costs. 

The vendee has also appealed against 
the decision of the District Judge that 
the suit, so far as the share of the four 
minor grandsons is concerned is within 
time. It was urged that this was ad' 
mitted before the District Judge, but it 
is clear from the context that the learned 
counsel, who admitted that the suit for 
their share was within time, was only 
making an admission in law and not of 
facts. It was urged in this appeal that 
it was also for the plaintiffs in order to 
bring their suit within time to establish 
that the cause of action had not arisen 
in favour of the father of the minors 
before he died, for, if it had so arisen, 
time having once commenced to run, 
would continue to do so. In my opinion, 
this contention is sound. It is the case 
that no attempt was made to prove that 
the cause of action had not arisen in 
favour of the father of the minors in his 
lifetime and perhaps this was incapable 
of proof as the plaintiffs could not even 
establish the exact date of death of the 
vendor. It is stated that the minors’ 
father onlv died two months before the 

(1) A. I. R. 1926 P, 0. 9=5 P*t, 312=63 I. A. 

21 (P.0,). 

(2) [1916] ko Bom. 239=33 I. 0. 484=18 

Bom. L. E. 14. 


institution of the suit. Au admission by 
counsel on a question of law cannot bind 
his clients. For these reasons I accept 
the appeal of the vendee, and setting 
aside the order of the lower appellate 
Court dismiss the suit in toto. The 
vendee will have his costs in the trial 
Court and in the Court of the District 
Judge but not in his own appeal here. 

R.D. Order accordint-ily. 
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Harrison and Agha Ha.idar, JJ. 


Nawab and another — Accused — Appel 
lants. 



Emperor— Opposite Party. 

Criminal Appeal No. lOol of 1926, 
Decided on 17th January 1927, from an 
order of the S. J., SiaStot, D/- 1st Sep- 
tember 1925. 

(а) Criminal P. C., S. 36i—Ofnission to re- 
cord questions put to accused not prejudicing 
accused'^onfession is not inadmissible. 

If the prisoner is not prejudiced in any way 
by the omission to record questions put to him 
the absence of the questions does not make 
th?“ confession inadmissible : 12 C. L. R. 129, 
Foil ; A. I. R. 1922 Lah. 237. Dlst. [? 286, C 2] 

(б) Criminal P. C., S. 164— Scope. 

Omission to record confession in the languaga 

used by the accused may be overlooked if it has 
not injured the accused in his defence ; 7 P. 1? 
1899 Cr, PoH. fP 286, C 2J 

Pindi Das Sahherwal and Anant Ram 
Khosla — for Appellants. 

C. H. Garden P^oad—iox Opposite 

Party. 

Judgment.— Seven men were com- 
mitted to Sessions on a charge of mur- 
dering Phagan Singh on the 24th March 
1926. Of these five were acquitted ; one, 
Nawab, was convicted of having been one 
of the murderers and was sentenced to 
transportation for life ; while Sundar 
Singh was acquitted on a charge of 
murder but convicted under S. 201 and 
sentenced to seven years’ imprisonment. 

The main evidence against Nawab 
consists of his own confession which was 
recorded by Risaldar Muhammad Sarwar 

Khan on the 29th of March 1926. Ex- 
cept for this confession the evidence is 
purely circumstantial. It is proved that 
phagan Singh was murdered at the time 
stated in the charge and his corpse was 
subsequently recovered from Kala Dum 
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•m ' A a.nA that bofch fche ed at once and the precautions detailed 
near j_„uf.g^iv seen near the in S. 164, criminal Procedure Code must 

accused wera u^o^ ^^raered about observed. 

place motive for l^be murder con- So far, as the failure to record the 

time, ihe . enmity is established questions is oonoerned, it has been laid 
sisting of Ijq (jq considered in this down in Empress v. Sagambur (1), that 

and the P^^^y considered by the if the prisoner is not prejudiced in any 

Court, Judge, are stated at page way by the omission, the absence of the 

i^q^'^'f^his judgment. questions does not make the confession 

^Whether the retracted confession by Nawab inadmissible. Wa find, therefore, that 
. Jnfiggible in evidence, of course, against him this defect is not vital. As regards the 
only ; whether the pointing oat by Sundar^ngh (jaljiDg ,3own of the record in a language 

fnd the recovery of the dead body in pursuance other than that in which it was made 
thereof is legally sufficient to connect Sundar W0 have the authority of the Punjab 
Singh with the murder, and if not sufficient Chief Court in Batti Bam v. Queeil^t 
together with the oiroumetantial evidence to impress (2), that that this defuct may 

to justify his conviction under S. 201, Indian overlooked if ife has nob injured fchej 

Penal Oode. accused in his defence. We are of 

\Vhether the evidence of the tracker is admis- opinion that he has not been injured in 

Oircumetan- 

® r ^ XT u’ I • j trate’s statement that he explained the' 

Sofaras Nawabs appeal 3 concarned the oon^ion aud 

It .3 quite clear that v^thout his oonfes- ^ t^em to the accused before signing 

Sion there 13 nob sutncient evidence bo n i r au j l a 

A u • ^ : A* Ti aL ^ ib- Counsel for fche accused has laid great 

warrant his conviction* If fche confes* au^ au^ 

\ j • *11 * A * J.1 • stress on the absence of the ouesbiona 

Sion be admissible against him. there is put and answers given under 3.161 and 

ample corroboration and his guilt is ,,, stated that no such questions ware, 
established. There are many peculiar j 

features in his confession and indeed Counsel urges that Farid v. 

many irregularities were committed and _Smperor (3) lays down the law on the- 
the question is whether in spite of those subject and that in accordance with that 
iri-egularities the confession can be taken authority this confession is inadmissible, 
into account. The Maptrate arrived ^at difference between this case 

on the 29th at Wazirabad. He qnes- ^ Emperor (3). is that hare- 

tioned the accused and he went with j^e questions were put and the Magis- 
him to the scene of murder, the .plice ^3 3^ . 

following at some d-stance. The hand- ^,.^^3.3 the subject be read 

cuffs of the accused having been removed ^3 ^ ^hole it is quite clear thit he ques- 
lb IS obvious that natural precautions had j.- j j.u j i.v 

to be taken and the Magistrate and the accused more than once and 

I, 1 *. u« i. uZj mu y that it was from the answers received to 

accused had to be watched. The accused u;., „ <.u i. u .. c j J- 

• . J i. • 1 e questions that be satisfied himself, as 

pointed out va ious places as scenes of he did. that the confession was volnn- 
various stages m the commission of the j although it would have been 

crime and made a statement chiefly con- better had the record bean fuller, the 

the Magistrate recorded the questions and S. 164 have been ful- 

point remaining 13 whether 

tn the confession is hopelessly vitiated by 

fact that the original notes were 
f ^ A t-h the pre destroyed and that we have nothing bufe 

sent record of the confession from his a transcript made the following day. We 

notes, leaving out the actual questions, are satisfied that the accused -has been 
He then read it over and explained it to prejudiced, that the transcript 

the accused. The whole thing was done jg correct, that it was explained portion 
in English. As laid down in S. 364 portion to the accused and, in our 
Criminal Procedure Oode, the questione opinion all the irregularities which 
and answers should be recorded ; the * j. ^ 

language should be that used by the { 2 ) [ 1899 ] 7 p! R. 1899 Or. 

accused ; and the record should be prepar* (s) A. I. B. 1922 Lib. 237^3 Lah.335. 
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have been committed may be overlooked 
and the confession may be taken into 
consideration against the accused. This 
confession together with theciroumstan* 
tial evidence which corroborates it amply 
proves that he was one of the murderers. 

So far as Sundar Singh is concerned it 
is contended that the mere discovery of 
the corpse by him which corpse was 
fully identihed as being that of Phagac 
Singli, does not prove his guilt under 
S. 201, Indian Penal Code, It is, how- 
ever, not a question of mere discovery for 
there is ample corroboration in the re- 
maining evidence against Sundar Singh 
which when read with the evidence 
regarding the discovery establishes his 
guilt under this section. 

We dismiss the appeal of both the 
appellants and confirm the sentences. 

R.D. Appexl dismissed. 


A. 1. R. 1927 Lahore 287 

Fforde and Gampbell, JJ. 

Kir pal Singh — Defendant — Appellant. 

v. 

Jiwan Mal — Plaintiff — Respondent. 

Second Appeal No. 2846 of 1925, De- 
cided on 27th January 1927, from the 
decree of the Addl. Dist. J., Amritsar, 
D/- lOth August 1925. 

(а) Interest — Interest cannot he allowed in the 
absence of an express or implied contract to pay. 

Neither under the oommon law nor under 
he Indian Contract Act can interest be claimed 
under a debt unless there has been either an ex* 
press promise to pay interest or such promise is 
to be implied from the usage of trade or other 
oircumstanoes. [P 287 G 2] 

(б) Interest Act, 8, 1 — Debt payable on demand 
up to two years — Time of payment is not certain. 

Where a oontiaot of loan provided *'the agree* 
ment is that the sum will be paid on demand 
up to two years.” 

Held : the instrument did not provide a cer- 
tain time for the payment of the debt and so the 
plaintifi was not entitled to any interest, 

[P 288 C 1] 

Shamair Chand — for Appellant. 

Fakir Chand — for Respondent. 

Fforde, J. — The suit out of which this 
appeal has arisen was brought for the 
recovery of Rs. 1,332, being Rs. 900 
principal and the balance interest, the 
principal sum having been advanced by 
the plaintiff to the defendant on the 
11th February 1915. The trial Court 
held that both the principal and interest 


were due oq foot of an agreement where- 
as the lower appellate Court has held 
that the principal sum was undoubtedly 
due but that the agreement to pay inter- 
est could not be proved to have been ex- 
pressed in the contract. The lower ap- 
pellate Court, however, has held that 
interest at 6% per annum may he- 
awarded under the Interest Act 32 of 
1839. The only question that arises for 
determination in this second appeal is 
whether the terms of the Interest Act 
can be held to apply to the debt sued 
upon. It is clear that neither under the 
common law nor under the Indian Con- 
tract Act can interest be claimed upon a 
debt unless there has been either an 
express promise to pay interest or such 
promise is to be implied from the usage 
of trade or other circumstances. In the 
present case the lower appellate Court 
has held that no express promise to pay 
interest can be proved, and it may be 
added here that no implication to pay 
interest from the usage of trade or 
other circumstances can be drawn from 
the facts of this case. The question 
therefore is, as I have already observed, 
whether interest upon the principal sum 
may be allowed under the terms of the- 
Interest Act. 

The Indian Interest Act 32 of 1839, is- 
a repetition of Lord Tenterden’s Act 3 
and 4 Will. 4, c. 42, S. 28 and provides' 
that 

Upon all debts or suras certain payable at a 
certain time or otherwise, the Court before- 
wbich such debts or sums may be recovered 
may, if it shall think fit, allow interest to the 
creditor at a rate not exceeding the current rate 
of interest from the time when such debts or 
sums certain were payable, if such debts or 
sums be payable by virtue of some written 
instrument at a certain time, or if payable 
otherwise, then from the time when demand of 
payment shall have been made in writing, so as 
such demand shall give notice to the debtor 
that interest will be claimed from the date of 
such demand until the term of payment. 

In the present case no demand was 
made in writing giving notice to_ the- 
debtor that interest would be claimed, 
and accordingly interest can only be 
awarded under the provisions of this 
Act if the debt in question was under the 
instrument constituting it, payable at 
a certain time. The material part of 
the written instrument which the plain- 
tiff relies upon is as follows : 

“The agreement is that the sum will 
be paid on demand up to two years.” 
Mr. Shamair Chand who appears for the 
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not express ‘he debt to D P y.^ 

‘a certain >“« being made, 

payable only P Ohand, nor Mr. 

Neither Mr. ^ appears for the res- 
FiWr Ohand ^3‘’a„y clear idea of what 
®ordf '^he sum will be paid on 
»nd UP to two years”, really mean. 

Chatham and Dover By. 

1° VioTh Eastern By. Co., (1) in con- 
«fiiiDg trh® same words in Lord Tenter- 
den’s Act, Lord Herschell, L. 0., observed 
in a case where the demand of payment 
■was expressed to be as soon after the 
“1st of June as possible and not later 
than the 15th of June” that “it is a little 
difficult to say that that is a time “cer- 
tain even as regards the 15th June.” In 
the present case the instrument itself is so 
ambiguous that it seems to me impossible 
to bold that it provides a certain time 
for the payment of the debt. That being 
€ 0 , the plaintiff is not entitled to succeed 
in his claim to interest under the provi- 
■sions of the Interest Act. 

I would accordingly accept the appeal 
“to the extent of reducing the decretal 
amount from Es. 1,224 to Rs. 900 with 
interest at 6 per cent per annum from 
the date of suit till realisation. As the 
appellant has succeeded upon the only 
question argued before us I would allow 
him the costs of the appeal. 

Campbell, J. — I agree. 

Appeal partly allowed. 


G.B. 


(1) [1893] 1 A. 0. 429=63 L. J. Oh. 93=58 
J. P, 36=69 L. T. 637. 
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Zafab Ali and Jai Lal, JJ. 
Khm\i Bam-Karam Chand — Petitioner. 


V. 


Commissioner of Income-Tax, Punjab— 

Respondent. 

Misc. Petition No. 549 of 1926, Deci- 
ded on 3rd February 1927. 

Income-Tax Act, Ss. 80 and QQ^Whether 
assessment under S. 23 (4) is legal is a qtusiion 
cj law — Income-Tax Act, S. 66 and S. 23 (4). 

The question whether the Income' Tax Officer 
legally proceeded to assess the assesses under 
€. 23 (4) is one of law and therefore no appeal 
lies to the Assistant Oommissioner under 8, SO. 
Reference to High Court under 8. 66 was 
ordered. [P 288 0 2] 


Khoshi Bam v. Commnb. Income-Tax 1927 

Mehr Chand Mahajan — for Petitioner. 
D. C. Balli — for Respondent. 

Order . — These are two petitions under. 
S. 66 (3) of the Indian Income-tax Act, 
praying that the Commissioner of Income 
Tax be required to refer the question 
whether the assessment of the petitioner 
was under S. 23 (4) or one under S. 23 (3) 
and whether the Income-Tax Officer was 
under the circumstances justified in pro- 
ceeding under S. 23 (4). The petitioner 
was called upon to submit a return of 
his income. He complied with this order 
and submitted a return but according to 
the Income-Tax Officer he failed to show 
the income received by him from the 
Firm of Banarsi Das-Dina Nath which it 
has been held is owned by the assessee. 
The latter denied that the firm existed 
or that it had been carrying on business 
during the period in respect of which the 
assessment was made. No accounts re- 
lating to the income of the firm were, 
therefore, produced by him. 

Thereupon the Income-Tax Officer pro- 
ceeded to assess the firrn under S. 23 (4). 
An appeal to the Assistant Oommissioner 
was dismissed on the ground that no 
appeal lay in the case of an assessment 
made under S. 23 (4). An application to 
the Commissioner under Ss. 33 and 66 
of the Income-tax Act was rejected. At 
this stage it is unnecessary for us to 
decide whether under the circumstances 
the Income-Tax Officer was justified in 
proceeding under S. 23 (4) of the Act. 
In order to decide that question it will 
probably be necessary to have fuller facts 
before us. We are distinctly of opinion 
that there is a question of law involved 
in this case and that is whether the 
Income-Tax Officer legally proceeded to 
assess the petitioner under S. 23 (4) and 
therefore, no appeal lay to the Assistant 
Oommissioner. We direct the learned 
Oommissioner of Income-Tax to refer the 
case for the opinion of the High Court 
under S. 66 of the Indian Income-Tax^ 
Act. There will be no order as to costs 
of these proceedings. 

R.D. Beference direc ted* 
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Full Bench 

Campbell, Addison, Tek Ghand, 
Dalip Singh and Agha Haidar, JJ. 

Mt. Lachhmi — Plaintiff — Appellant. 

V. 

Mt. Bhulli — Defendant — Respondent. 
First Appeal No. 80 of 1922, Decided 
on 12th April 1927, from decree of Senior 
Sub-J., Lyallpur, D/- 7th October 1922. 

= 1 * ^ (a) Civil P. C., S. 11^ — {Per Pull Bench, 
Dalip Singh, J., dissenting] Two cross'suits 
about the same subject-matter filed simultaneously 
between the same parties — Suits consolidated and 
one judgment delivered in both the suits, but two 
decrees jramed — Appeal from one of the decrees 
only — P!o appeal from the other decree— Appeal 
is not barred by res jucicata — {Per Tek Chand, 
J., contra., Dalip Singh, J.] Principle of 
res judicata applies 07ily to judgments and 
not decrees-— Principles of res judicata fully 
discussed i I Lab. 83=33 I. C. 137 ; 4 L, L, J, 
344 and 3 Lab. 215=77 I. C. 541=A. 1. R. 
1922 Lab. 390 ; Overruled. 

Two widows A and B were jointly in posses- 
sion cf certain land. Each sued the other for 
declaration that she (the plaintifi) was the ex- 
clusive owner of that land and that the other 
(defendant) had no right m it of any kind. Both 
suits were disposed of by a single -.iudgment 
which decided that A was the owner, but that B 
was entitled to bold possession of half the land 
in lieu of maintenance. A separate decree was 
drawn up in each suit declaring the rights of the 
plaintiff according to that decision. B appealed 
against one of these decrees only, namely the 
decree given in the suit in which she was the 
plaintiff. 

Held : {Per Full Bench, Dalip Singh, J., dis- 
senting) that the fact that no appeal bad been 
preferred by B against the decree in the other 
suit of A could not prevent B’s appeal from 
proceeding. 

Held, further, that there could bo no bar to 
the hearing of crosh-abjeotion filed by A pressing 
her claim tD exclusive possession: (Principles of 
res judicata and case-law thereon fully discussed ; 
85 P. R. 1905 (F. B.) ; A. 1. B. 1926 Lah. 458 :) 
33 Cal. 1001 {F. B.) ; 29 Mad. 333 (F. B .) ; and 
A. I. B. 1923 All. 490 (F. B.), Appr. ; 33 All. 51, 
Dlsappr. : 1 Lab. 83=53 1. C. 137 ; 4 L. L. J. 
344 ; and 3 Lab 215=77 I. C. 541=A. I. R. 
1922 Lab. 390 ; Overruled. : [P 295 C 1) 
Tek Chand, J. — S. 11 applies to suits and not 
to appeals. But the general principles of res 
judicata will apply to appeals ; and, in applying 
these general principles, the Courts are not 
hampered by any techoioal rules of interpreta- 
tion such as govern the applicability of a 
statute. [P 294 C 1, 2] 

Courts should ascertain the raison d'etre of the 
doctrine and then apply it to the facts of a par- 
ticular case unfettered by teohnloalities. It Is 
the spirit of the law, and not its letter, which is 
to be the governing factor, the soul of the rule 
rather than its outward form. [P 294 C 2] 

The essence of the rale is that the two pro- 
ceedings should be so independent of each other 
that the trial of one cannot be confused with 
^he trial of the other. Where two suits, bav- 
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ing a common issue are, by consent of parties 
or by order of the Court, tried together, the evi- 
deuce being written in one record and both suits 

disposed of by a single judgment, it cannot be 

said that there have been two distinct and inde- 
pendent trials. [p 295 q 

The test is whether the Judge has applied his 
mind to the decision of the issue involved in the 
two suits twice, or whether there has been in 
reality but one trial, one finding and one 
decision. [p 295 c 21 

Res judicata is either estoppel by verdict or 
estoppel by judgment (or record) and there is no 
such thing as estoppel by decree. The deter- 
mining factor is not the decree but the decision 
of the matter in controversy. [p 297 c 1 1 

Where the same property is the subject-matter 
of two contemporaneous suits between the same 
parties, in which common issues are involved 
and the two suits are tried together and disposed 
of by a single judgment but two decrees are pre- 
pared and an appeal is preferred against one 
decree only, the Court must be presumed to have 
consolidated the two suits and passed one judg- 
ment and the fact that there is an uuappealed 
decree will not create an estoppel against the 

hearing of the appeal. The estoppel in such a 
case would not be created by the decree It could 
only be created by the judgment. [P 297 C 2] 
Further, no anomaly or embarrassment in 
execution proceedings is likely to arise by there 
being two conflicting decrees on the records of 
the Court, for it Is well settled that, if two or 
more conflicting decrees happen to be passed 
regarding the same property in two different pro- 
ceedings, it will ba the last one which will 
prevail. (P 29 s C 2] 


Dalip Singh, applying the principle 

ot res judicata by record there is no difference 
between “a decision” (judgment) and “an adjudi- 
cation ” (decree). Courts should be reluctant to 
presume an order of consolidation where none 
has actually been passed. The point is not whe- 
ther the Court should have consolidated the two 
suits, but whether the appellate Court, looking at 
the actions of the Court below, can presume that 
the Court intended that there should be an order 
of consolidation. [P 318 C IJ 

5{< (6) Practice — Reference to Full Bench for 
opinion on Question of law — Full Bench is not 
entitled to examine correctness of the Question, 
Per Tek Chand, J. — When a question of law 
is referred to a Full Bench for opinion, the Full 
Bench does not constitute a Ccurt of appeal so 
as to examine whether the question has been 
correctly framed. [P 295 C 2] 


Fakir Chand & Cooper — for Appellant;. 

G. S. Salaryia and Iqbal Chand 
Chopra — for Respondent. 

Order of Reference. — On the death 
of one Dewa Singh, his landed property 
■was mutated, half in the name of one Mt. 
Bhulli who claimed to be his widow, and 
half in the name of Mt. Lachhmi, the 
widow of his pre-deceased son, Bishen 
Singh, Each of these two ladies then 
brought a suit for declaration that 
she was the sole owner of the land. In 
each case the other widow was the sole 


defendant. Different issues were strueV 
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in each suit, but they were disposed of 
by the same judgment ; and, by the con- 
sent of both parties, the evidence in Mt. 
Bbulli’s suit. No. 184 of 1920 was read as 
evidence in that of Mt. Lachhmi s 'suit, 
No 398 of 1920- The decision m the 
judgment disposing of the two suits was 

a decUratioa that she is the 
owoer of half-square of D3wa Singh as heir of 
Dewa Singh, and that the other half-square 
shall remain with Mt. Lachhmi in lieu of main- 
tenance. In Mt. Lachhmi’s suit 1 give Mt. 
Lachhmi a declaration that she is in possession 
and shall remain in possession of half- square of 
Dewa Singh in lieu of maintenance only. 

On this judgment two decrees were 
drawn up : one was in Suit No. 398 of 1920 
in favour of Mt. Lachhmi, ordering that 
she be given a declaration that she is 
in possession and shall remain in posses- 
sion of half-square of Dewa Singh in 
lieu of maintenance only. In Mt. Bhulli’s 
suit, No, ISi of 1920, the decree was as 
follows : 

It is ordered that Mt. Bhulli be given a de- 
claration that she is the owner of half-square of 
Dewa Singh as heir of Dewa Singh, and that 
the other half-square shall remain with Mt. 
Lachhmi in lieu of maintenance. 


Musammat Lachhmi has appealed 
against the decree in her own suit, 
No. 398 of 1920, claiming that she is 
entitled to a decree declaring her to be 
the owner of the whole of the land. 
She has not appealed against the decree 
granted to Mt. Bhulli in Suit No. 181 of 
1920, and the time for her doing so has 
long since expired since the decree is 
dated 7th October 1922. 

A preliminary objection has been 
raised that the question at issue in Mt. 
Lachhmi's appeal is res judicata by the 
decision in Mt. Bhuili's suit which is a 
final decision in a former suit within the 
meaning of Expln. 1 to S. 11, Code 
of Civil Procedure, since no appeal was 
preferred against it ; whereas Mt. 
Lachhmi’s suit has' been not finally deci- 
ded because it is under appeal. On this 
point it is observed by Mr. Mulla, in his 
commentary on S. 11 (Mulla’s Code of 
Civil Procedure, 8bh edition, page 39), 
that the decisions of the Lahore Court 
are nob uniform. The respondent relies 
principally on Zaharia v. Dehia U) aud 
upon the fact that the Lahore Pull 
Bench case Jogul Kishore v. Chammoo (2). 

li) [191l] 33 All. 51=7 1, 0. 156=7 A. L. j! 

861 (P. B.). 

(2) [19051 85 P. R. 1905. 


relied on by the other side, has nob been 
followed in at least four other Lahore 
cases : Bhau Singh v. Gohal Chand {b), 
Mahomed Din v. Mt. Zebunnisa (4), 
Muhammad Jan v. Duli Chand (5), and 
Ghaniyalal v. Roshanlal (6). The appellant 
points out that the judgment in 
Kishore v. Chammoo (2) is fortified by 
two other Full Bench decisions, Pancha- 
nada v. Vaithinatha[7) a.ad Mar iavinissa 
v. Joijnah (8j, and to some extent by a 
third, Ghansham Singh v. Bhola Singh 
(9), although this last-named decision by 
a majority of four out of five Judges 
refrained from dissenting from Zaharia 
V. Dehia (l) on its own facts. The res- 
pondent, in reply, has referred us to a 
later Calcutta case, A.I.B. 1923 CaZ. 496, 
which dissented from Panchanada v. 
Vaithinatha (7) and appeared to take 
the view that Mariamnissa v. Joynah (8) 
must be confined to its own particular 
facts, and is out of date since Expln. 1 
to the present S. 11 of the Code of 
Civil Procedure was enacted. 

The Punjab Pull Bench case. Jogul 
Kishore v. Chammoo (2), followed Abdul 
Mujid V. Jew Narain (10), Mariamnissa v. 

(8), approved of Abdul Mujid v. Jew 

(10), so far as its exposition of gen- 
eral principle went. Zaharia v. Debi (1) 
emphatically disagreed with Mariamnissa 
V. Joynah (8) and with Panchanada v. 
Vaithinatha{7). In Mahomed Janv.Dehi 
Chand (5), Zaharia v. Debia (1) was fol- 
lowed without reference to other cases. 
In Bhan Singh v. Gokal Chand (3) (a 
single Bench decision only) Jogul Kishore 
V. Chammoo (2) was referred to, and it 
was distinguished in it on its own facts. 
Mahomed Din v. Mt. Zepunnissa (4) 
mentions no case at all. In Ghanialal 
V. Roshanlal (6) most of the authorities 
including Jogul Kishore v. Chammoo (2), 
are stated in a list, but it is held that 
each case -depends upon its own facts, 
and apparently the view taken in 
Zaharia v. Dehia (1) was approved. 
Zaharia v. Debia (1) overruled Damodar 


(3) [1919] 1 Lah. 83=53 I. C. 137. 

(4) A. I. R. 1922 Lah. 390=3 Lah. 215. 

(5) A. I. R. 1921 Lah. 255. 

(6) A. I. R. 1921 Lah. 271=4 L. L. J. 344. 

(7) [1906] 29 Mad. 333=16 M. L. J. 63. 

(8) [1906] 33 Cal. 1101=4 0. L. J. 149=10 
C W. N. 934 

(9) A, L R 1923 All. 490=45 All. 506 (F. B.). 

(10) [18S9] 16 Gal. 233. 



1927 Mt. Lachhmi v. Mt. Bholli (Tek Cband. J.) Lahore 2U1 


Dasy. S/ieomw (I l), whereas the later 
Allahabad case, Ghansham Si)igh v. 
Bhola Singh (9) declared that D imodar 
Dasy. Shioram (11) had been rightly 
decided. The matter appears to us to be 
in some confusion, and wo consider it 
desirable to refer to a Full Bench the 
following questions ; 

(1) Two widows A and B are jointly in 
possession of certain land. Each sues 
the other for a declaration that she (the 
plaintiff) is the exclusive owner of that 
land and that the defendant has no 
rights in it of any kind. Both suits are 
disposed of by a single judgment which 
decides that A is the owner but that B 
is entitled to hold possession of half the 
land in lieu of maintenance. A separate 
decree is drawn up in each suit, declar* 
ing the rights of the plaintiffs according 
to that decision. B appeals against one 
of these decrees only, namely the decree 
given in the suit in which she was a 
plaintiff. Does the fact that no appeal 
has been preferred by B against the 
decree in the other suit of A prevent B's 
appeal from proceeding ? 

(2) If the answer to question (1) is in 
the affirmative, does the fact that A has 
filed cross-objections pressing her claim 
to exclusive ownership and possession 
affect the situation. If "yS’” what way? 

The case will be laid before his 
Lordship the Chief Justice for orders 
constituting the Pull Bench. 

Order of the Full Bench 

Tek Chand, J . — The questions of law, 
formulated by the learned Judges of the 
Division Bench, on which the Pull Bench 
is invited to pronounce its opinion, are 
thus stated in the referring order : 

Tv 70 widows A and B ara jointly in possession 
of oartaic l.vQd. Eich snes the other for decla* 
fation that she (the plaioUfi# is the exclusive 
owner of that land and that the defendant has 
no right in it of any kind. Bjth suits ara dis- 
tjosed of by a single judgment which decides 
, that A. is the owoer but that B is entitled to 
hold possession of half the land in lieu of main* 
tenance. A separate decree is drawn up in 
each suit declaring the rights of the plaintifi 
according to that iteoision. B appeals against 
one of these decrees only, namely the decree 
given in the suit iu which she was the plaintiff. 
Does the fact that no appnal has been preferred 
by B against the decree in the other suit of A 
prevent B's appeal from proceeding 7 

If the answer to question 1 is iu the affirma- 
tive, does the fact that A has filed cross-objec- 
tions pressing her claim to exclusive ownership 

Ulj [1907J 29 All. 730=4 A.L.T. 6a7=(1907/ 
A. W. N. 246.: 


and possession nffect the situation? 
then in what way ? 

The answer to the question depends on 
the application of the rule of res judicata 
to the facts as set forth ahov’e, and, as 
stated in the referring order, the case- 
law on the subject is in a state of some 
confusion. There is not only a serious 
conllict o' judicial opinion between the 
diilerent High Courts, but in some cases' 
it is not possible to reconcile the rulings 
of the same High Court with one an- 
other. I think, therefore, that before 
discussing the various cases that have a 
bearing on the question to be decided, it 
will be useful to make a few preliminary 
observations which might clear the 
ground to some extent and be helpful in 
arriving at a correct conclusion on the 
exact points before us. 

The doctrine of res judicata is of uni- 
versal application ; and, as remarked by 
Hukam Chand in his well-known Trea- 
tise on the subjec^i it is 

in fact a fundamental concept in the orgaui- 
zatiou of every jural society. Justice requires 
that every matter should be once fairly tried ; 
and, having been tried once, all litigation about 
it should be concluded for ever batweeu the 
parties. It is a rule common to all civilized 
systems of jurisprudence that the solemn and 
deliberate seuteoce of the law upon a disputed 
lact or facts, proi.ouuced after a proper trial by 
its appointed orgins, should be regarded as a 
final aud couclusive determination of the ques- 
tion litigated, and should for ever set the con- 
troversy at rest : Black on Judgments Xo\, 11, 
page 2. 

This rule, which treats the final deci- 
sion of a competent tribunal as “irre- 
fragable truth," was well understood by 
Hindu lawyers as well as by Mahom- 
edan jurists, and is one of the greatest 
gifts of Roman jurisprudence to the 
modern jural systems of Europe. 

In the Mitakshara (Book 11, Chap. 1, 
section V, verse 6) one of the four* kinds 
of effective answers to suit is “ a plea 
by former judgment “ and in verse 10 
Katijayana is quoted as laying down 
that 

one against whom a judgment had formerly 
been given, if he bring forward ' the matter 
again, must be answered by a plea of Purva 
jjtjaya or former judgment. Macnaughten and 
Colebrooke's Translation (page 22). 

The dootrine, however, seems to 
have been recognized much earlier 
in Hindu jurisprudence, judging from 
the fact that both the Smriti Chan- 
drika (Mysore Edition, pages 97-98) 
and the Virmitrodaya (Yidya Sagar 
Edition, page 77) base the defence of 
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Prang Nyaya (former decision) on the 
following text of the ancient law-giver 
Harita. who is believed by Orien- 

talists to have flourished m the 9th 
century B. 0.. and whose Smriti is now 

^sbluTd be non-suited if the 

Ht'gaMon" Ktween Wm^’andm^irpreviouly,' 
aTit is found that the plaintiS has lost his 


There are texts of Parasara (Bengal 
Asiatic Society Edition, page 56) and of 
the Mayukha (Kane’s Edition, page 15) 

to the same effect. ^ _ 

Among Mahomedan lawgivers similar 

effect was given to the plea of "Niza-i- 
miinfasla" or '^Amar Mama taqrir 
mukhali/r Under Roman Law, as 

administered by the Praetors Courts, a 
defendant could repel the plaintiff’s 
claim by means of exceptiorei judicata 
or plea of former judgment. The sub- 
ject received considerable attention at 
the hands of Romap jurists ; and, as 
stated in Roby's Roman Private Law 
(Vol. 11, page 338), the general principle 
recognized w’as that one suit and one 
decision was enough for any single 
dispute” and that ” a matter once 
brought to trial should not be tried 
except, of course, by way of appeal.” 

The spirit of the doctrine is succinctly 
expressed in the well known maxim 
netno dehct his vcxari pro eadem causa 
(no one should be twice vexed for the 
same cause). At times the rule worked 
harshly on individuals (e. g., when the 
former decision-was obviously erroneous), 
but its working was justified on the great 
principle of public PoUcy.^ Interest 
rei puhlica utsit finis litium (it is for 
the public good that there be an end of 
litigation). 

In some of these ancient systems, 
however, the operation of the rule was 
confined to cases in which the plaintiff 
put forward his claim to 

“the same subjeot-malter with regard, to which 
his request had already been determined by a 
competeut Court and had passed into judgment. ’ 


In other words, it was what is des- 
cribed as the plea of “estoppel by judg- 
ment’' or “estoppel by record," which was 
recognized and given effect to. In 
several European continental countries 
even now the rule is still subject to these 
qualifications, e. g., in the Civil Code of 
Eiance, it is said : 

“The authority of the thing adjudged {c}\pse 
jugee) has place only in regard to that whioh 


has constituted the object of a judgment. It is 
necessary that the thing demanded be the same ; 
that the demand be founded upon the same 
cause ; that it be between the same parties and 
found by and against them io the same capacity.*’’ 

In other countries, and notably in 
England, the doctrine has developed and 
expanded, and the bar is applied in & 
subsequent action, not only to cases 
where claim is laid to the same property^ 
but also to the same matter (or issue)^ 
as was directly and substantially in 
dispute in the former litigation, In 
other words, it is the identity of tho 
issue which has already been “necessarily 
tried,” between the parties and on which 
a finding has been given before, and not 
the identity of the subject-matter which 
attracts the operation of the rule. Put 
briefiy the plea is not limited to “estoppel 
hy judgment’, (or record), bub is also 
extended to what is described as “estop- 
pel by verdict. The earliest authoritative 
exposition of the law on the subject in 
England is by Chief Justice De Grey in 
the Duchess of Kingston case (12) which 
has formed the basis of all subsequent 
judicial pronouncements in England,. 
America and other countries, the jural 
systems of which are based on or inspired 
by British Jurisprudence. In that case 
a number of propositions on the subject 
were laid down, the first of them being 
that 

“the judgment of a Court of concurrent juris- 
diction, directly upon the point, “is as a plea a 
bar, or as evidence conclusive, between the same 
paities, upon the same matter, directly in ques- 
tion in another Court.” 

In British India, the rule of res judr 
cata seems to have been first introduced 
by S. 16 of the Bengal Regulation III of 
1793, which prohibited the Zilla and 
City Courts 

“from eotertaining any cause, whioh, from the 
production of a former decree -or the record of 
the Court, shall appear to have been heard 
and determined by any Judge or any Superin- 
tendent of a Court having competent jurisdic- 
tion.” 

The earliest legislative attempt at 
codification of the law on the subject 
was, however, made in 1859 when the 
first Civil Procedure Code was passed. 

S. 2 of the Code barred the cognizance 
by Courts of suits based on the same cause 
of action, which had been heard and 
determined before by Courts of competent 
jurisdiction. It will be seen that this 
was only a partial recognition of the 
English rule in so far as it embodied the 

(12) 11 Smiths’ Leading Cases 751. 
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principles relating to estoppel by jtidg- 
vient (or record) only and did not extend 
to estoppel by verdict. In 1877, when 
the Code was revised, the operation of 
the rule was extended in S. 13 and the 
bar was no longer confined to the retrial 
of a dispute relating to the same cause 
of action, but the prohibition equally 
applied against re-agitating an issue 
which had been heard and finally decided 
between the satne parties in a former 
suit by a competent Court. The section 
has been amended and amplified twice 
again, and has assumed its present form 
in S. 11 of the Code of 1908, the principal 
amendments, which have a bearing on 
the question before us, being : (a) that the 
expression ‘‘former suit" was defined as 
meaning a suit which has been first 
decided and not one which was first 
instituted ; and (b) that the competence 
of a Court is not regulated by the course 
of appeal of the former suit, but by its 
capacity to try the subsequent suit as an 
original Court. 

But although the Indian legislature 
has from 1859 onwards made several 
attempts to codify the law on the 
subject and the present S. 11 is a largely 
modified and improved form of the 
original S. 2 of Act VIII of 1859, it 
must be borne in mind that the section, 
as even now enacted, is not exhaustive 
of the law on the subject, and the general 
principles of res judicata apply to matters 
on which the section is silent, and also 
govern proceedings to which the section 
does not in terms apply. In Soorijomonee 
Dayee v. Suddanund Mahapatter (13) 
their Lordships of the Judicial Committee 
said : 

“We are ol opiuioa that S. 2 of the Code of 1859 
would by DO means prevent the operation of the 
general law relating to res judicata . founded on 
the principle nemo debel bii vexari pro eadem 
causa.” 

In Ham Kirpnl v. Bup Kuari (14) 
the same high tribunal ruled that S. 13 
of the Code (X of 1877) did not 
apply to execution proceedings; but upon 
general principles of law the deci- 
sion of a mattpr once decided in those 
proceedings was a bar to the same matter 
being re-agitated at a subsequent stage 
thereof, Under the present Code the 
matter was considered in Hook v. Ad- 

(18) 12 6. L. K. 304, 315. 

(l4) [1884] 6 All. 269=11 1. A. 37=4 Sar. 489 

(P. 0,). 


ministrator‘General of Bengal (15), when 
their Lordships once again laid down 
that “S. 11 of the Code is not exhaustive 
of the circumstances in which an issue is 
resjudicati. Although the section did 
nob in terms apply, the plea of res judi- 
cata still remained, apart from the limited 
provisions of the Code, and it was that 
plea which the respondents bad to 
meet in the present case.” This dictum 
was -re'affirmed by Lord Buckmaster in 
T. B. Bamchandra Bao v. A. N. S. 
Bamachandra Bao (16), when it was re- 
marked that “the principle which pre- 
vents the same cause being twice agitated 
is of general application and is not 
limited by the specific words of the Code 


in this respect." 

It will l)e seen from the foregoing dis- 
cussion that the matter is to be looked at 
from two different points of view, viz. 
whether the bearing of B’s appeal in the 
High Court (see the first question as 
given in the referring order) is barred 

(1) by the provisions of S. 11, Civil 
Procedure Code, or 

(2) if this be not so, by 'the general 
principles of res judicata. 

If S. 11 is applicable, the problem will 
become easy of solution, for in that case 
the function of the Court is narrowed 
down to ascertaining the meaning of the 
phraseology used in the section and to 
giving effect to it regardless of the con- 
sequences. The appellants learned coun- 
sel argued that in a case like the one be- 
fore us a strict application of the section 
would lead to great hardsliip. But this 
is an argument which I cannot for a 
moment accept. If the section applies, 
the Courts cannot get over the bar 
merely because of the resulting hardship 
or inconvenience. The argument ah in- 
convenienti might be admissible if the 
meaning of the statute is obscure; but, if 
the language U explicit, its consequences 
are for the legislature and nob for the 
Courts to consider. In that event, as was 
remarked by Coleridge, J., in Garland v. 
Carlisle (17). “the suffering citizen must 
appeal to the lawgiver and not to the 

lawyer." i i.u 

It must, therefore, be settled at tne 
very outset whe ther S. 11 applies to 

7i5) a. I. R. 1921 P. C.. 11=49 Cal. 499=48 
I. A. 187 (P.O.). 

( 16 ) A. I. R. 1922 P.C. 80=45 Mad. 320, 331= 
49 I. A. 129 (P.C.), 

(17) 4 Cl. & F. 693, 705, 
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appeals or whether its operation is limi- 
ted only to suits as meaning proceedings 
in an action in Courts of the first in- 
stance as distinguished from proceedings 
in appellate Courts. After a careful 
jexamination of the section, I have rea- 
ched the conclusion that it applies to 
^suits only and not to appeals. It is no 
douht true that in the body of the Civil 
P. C., as well as in other enactments, the 
word suit” is often used as including pro- 
ceedings before an appellate Court, and 
also other proceedings of a civil nature. 
But having regard to the phraseology 
used in S. 11, and more particularly to 
Expl. II, which, it might be noted, 
was for the first time added in 1908, the 
word ‘ Court’ as used in this section can 
but mean the trial Court, and ‘suit’ signi- 
fies proceedings beginning with the plaint 
and ending with the decree in that Court. 
It seems to me that no other interpreta- 
tion is possible. If the word ‘ suit’ is to 
be taken as including ‘appeal’ the section 
becomes inconsistent with Expl. II. This 
was specifically ruled by Le Rossignol, J., 
(Chevis, J., concurring) in Dalipa v. Rani 
Suraj Kaur (18), where, at page 139, it is 
stated : 

‘‘ The word ‘Court’ referred to in S. 2 of the Code 
of 1P08 is the original Court, subject to the pro- 
viso ihafe that Court's judgment cannot be held 
to be fiua! until the time for appeal has lapsed 
or till the appeal has been finally decided. This 
view is confirmed by the language of Expl. II to 
the section.” 

In Mt. Fakkur'un'Nissa v. Malik 
Rahim Bakksh (19) and Malik Rahim 
Bakhsk V. Mt. Fakhur’un'Nissa (20) 
(which latter was a judgment delivered 
on review in the earlier case) Chatterji 
and StogdOD, JJ., were also inclined to 
take the same view ; and in Ram Lai v. 
Chhab Nath (21) Edge, C. J.. and Brod- 
hurst, J., definitely laid down that 
S. 13 of the Code of 1882 did not “ apply 
to appeals, but the principle of res judi- 
cata did, as S. 13 is not exhaustive," I 
feel strengthened in this view by the fact 
that, after these judgments had been deli- 
vered under the Code of 1882, the legis- 
lature deliberately enacted Expl. II for 
the first time in 1908, which, read with 
the main clause of the section, leaves no 
doubt whatever that ‘ suit’ does nob in- 
clude ‘ appeal’. 

If then, S. 11 does not in terms apply 
to appeals, we have to fall back upon the 

(la) U916J 4B P. R. (m6)=34 1. C, 581=142 
p. w. R. 1916. 

(19) 1897] 28 P. S. 1897. 

(20) [1898] 31 P. R. 1898. 

(21) [1890] 12 All. 578=(1890) A. W. N. 184. 


general principles of the rule of res judi- 
cata and to see if there is anything in 
those principles which debars the appel- 
late Court from hearing and deciding an 
issue under circumstances such as those 
described in the question. It is, how- 
ever, necessary to bear in mind that in 
applying these general principles, the 
Courts are nob hampered by any tech- 
nical rules of interpretation such as 
govern the applicability of a statute. 
As remarked by Sir Lawrence Jenkins in 
Sheoparsan Singh v. Ramanandan 
Prasad Singh (22), 

“ the application of the rule by Courts in lodi.i 
should be influenced by no technical considera- 
tions of form, but by matter of substance within 
the limits allowed by law.” 

In England, the same was laid down 
by Brett, M. R., in In re May (23), when 
he said that 

'■ the doctrine of res judicata was not a techni- 
cal doctrine, but was a very substantial one.” 

So also in Roman Law, as administered 
by the Prietors, the ’* exceptio rei judi‘ 
catae ’was among the “equitable grounds" 
on which the defendant was allowed to 
render ineffectual an &ction*i pso jure (see 
Broom’s Legal Maxims, Ninth Edition, 
page 225.) In India, some Judges have 
gone to tlie extent of laying down that 
in interpreting the sections of the Civil 
Procedure Code relating to res judicata 
the fundamental principles of the rule 
embodied in it should nob be ignored : 
[per Mabmood, J., in Sita Ram v. 
Amir Begam (24) and per West, J., in 
Bholahhai v. Adesang (25).] What we 
have therefore, to do is to ascertain thej 
raison d' elre of the doctrine and then to' 
apply it to the facts of a particular case 
unfettered by any technicalities. It is 
the spirit of the law and not its letter 
which is to be the governiug factor, the 
soul of the rule rafeher than its outward 
form. 

Let us see what are the fundamental 
principles of res judicata and how do 
they affect the present case. It has 
already been indicated that the founda- 
tion of the rule, as understood both by 
ancient and modern lawyers is that a 
question must be once fairly and finally 
tried by a competent Court and after 
this has been done all further litigation 
about it should be concluded for ever 
between t he parties. The maxim is, as. 

(22) [1916J 43 Cal. 6i4 at p. 706 = 33 I. C 
194=43 I. A. 91 (P. C.). 

(23) 28 Ch. D. 516. 

(24) [1886] 8 All. 324=(1686) A. W. N. 101. 

(25) [18651 9 Bom. 75 at p. 81. 
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has been stated above, that ' no one shall 
be vexed iw’ice over the same matter.* 
This, to my mind, presupposes that the 
issue has been once fairly and finally 
tried in a former litigation, which was 
independent of the proceedings in which 
the same matter is again in dispute. The 
essence of the rule seems to me to be that 
the two proceedingsshould be so indepen- 
dent of each other that the trial of one 
cannot be confused with the trial of the 
'other. Where two suits, having a com* 
Jmon issue, are, by consent of parties or by 
[Order of the Court, tried together, the 
'evidence being written in one record and 
both suits disposed of by a single judg- 
ment. can it be said that there have been 
two distinct and indei'^eDdent trials ? 
^There being but one finding and one 
judgment, on what principle can the 
hearing of the appeal in which this find- 
ing and this judgment are under consi- 
deration be barred merely because no 
appeal has been filed in the connected 
suit which was disposed of by that very 
judgment ? There has been, in substance 
as well in form, but one trial aud one 
verdict, and, 1 venture to think, it will be 
a travesty of justice to stifle the hearing 
of the appeal against such a judgment on 
the ground that the findings contained in 
it operate as res judicata. In such a case 
there can be no question of the success- 
ful party being “vexed twice” over the 
same matter, nor does the hearing of the 
appeal in any way militate against any 
rule of public policy, which requires that 
there must be an end of litigation. There 
is not only nothing here to attract the 
principles underlying the rule of res 
]udicata, but, on the other hand, it seems 
to me that the acceptance of such a plea 
in such circumstances would strike at 
the very root of the basic conception of 
the doctrine which requires that a party 
must have at. least one fair trial of the 
issue resulting in a decision by the Court 
of ultimate appeal as allowed by the law 
for the time being in force. 


It is, however, suggested that in the 
present case the two suits were really 
disposed of by tivo separate judgments 
and not by a single judgment, as has been 
assumed above. But this is a matter 
into which we, sitting as a Full Bench, 
should refuse to enter. The Subordinate 
Judge who tried the guit, says jn the 
opening sentence of his judgment that he 


is disposing of the two suits “ in one 
judgment,” and the learned Judges of the 
referring Bench, after hearing the appeal 
on the merits of the ]u-eliminary objection, 
and examining the record, came to the 
conclusion that the two suits had been 
disposed of by a single judgment, though 
separate decrees had been framed, and 
the.questions of law for our decision have 
been formulated on that hypothesis. We 
have given our opinion on the questions 
as framed, and, I think we shall bo de- 
parting from our proper function if we 
constitute ourselves into a Court of 
Appeal and set ourselves to see whether 
the questions have been correctly framed 
or not. 

Assuming, however, that it is permis- 
sible for us to go into the matter, and 
that the Court which simultaneously 
tried and decided the two suits wrote a 
full and detailed judgment in one suit 
and a brief one in the other (therein 
referring to its judgment in the former 
suit), this circumstance ought not in any 
way to affect the decision of the question 
before us. It seems to me that this is a 
distinction without a difference- Whe- 
ther the Court actually gave only one 
judgment in both suits or it wrote .a full 
judgment in one suit and in the other 
merely gave a brief note stating that for 
the reasons recorded in the judgment of 
the first suit the second suit was aho 
disposed of in a particular way, or again, 
as occasionally happens, a verbatim copy 
of the judgment in the first suit is at 
tachedtothe record of the second suit 
and it is stated that the former judgment 
should be considered to be a part of the 

judgment in the second suit— whichever 
of these courses is adopted— there is, in my 
opinion, no difference in substance. The 
test is whether the Judge has applied his 
mind to the decision of the issue involved 
in the two suits twice, or whether there 
has been in reality hut one trial, one 
finding and one decision. Before the so- 
called judgment in the second suit can 
be regarded as a proper judgment, there 
must have been, in the words of a welh 
known English lawyer, quoted at p. 
footnote (y), of Broom’s Legal Maxims 


“A real judgment, a real prosecution, a real 
defence and a real decision.’* 

The same conclusion is reached by 
looking at the matter from another point 
of view. Under the English practice, 
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if with a view to save the trouble and 
cost of having two separate trials of two 
actions involving common points, it is 
intended to have them tried together, 
an order for consolidation is passed under 
Order 49 of the Rules of the Supreme 
Court, and then there is one trial and 
one judgment in the consolidated action. 
In India there is no specific provision for 
consolidation of suits, but it has-been 
held that the Code being silent on the 
point, the inherent jurisdiction of Courts 
to pass such orders has not been taken 
away. In Hukum Chand Boid v. Kamala^ 
nand Singh (26) Woodroffe, J., held 
that “Courts have inherent power ex 
dihito justitice to consolidate,” and his 
opinion was endorsed by Mookerjee, J., 
in Nand Kishore Singh v. Bam Golam 
Sahu (27), and there are some reported 
cases of that Court in which consolida- 
tion orders were actually passed : vide 
Peacock V. Byjnath (28) and Kashi 
Prosad Singh v. Secretary of State (29). 
In fact, there seems to be unanimity of 
opinion in the various Courts on this 
point : SQQ Secretary Panchaiti Akharav. 
Mahant Dharam Das (30), Vengii Naidii 
V. The Deputy Collector of Madura Divi- 
sional), In re, Dorahji Cursetji Shroff 
(32) and Muhammad Aazab v. Man" 
kumar Mahton (33). I am, however, 
not aware of any case in this province 
where a formal order consolidating suits 
or appeals was ever passed, but, here, 
the same object is attained by the two 
suits being tried together by consent of 
parties and with the approval of the 
Court, thus bringing about what may 
be described a de facto consolidation, 
There is in substance, if not in form, 
one trial and one judgment, though the 
letter of the law is some.imes saved by 
passing a formal order in the second 
suit, referring to the detailed proceedings 
and judgment in the first. In my opin- 
ion under such circumstances the same 
consequences should follow as in the case 
of formal consolidation ; and, looking at 
the matter from the standpoint of 
fundamental legal principles, a person, 


(26) [1906J 33 Cal. 927 (932)=3 C. L. J. 67. 

(27) [1913] 40 Cal. 955 (959)=18 I. C. 207=16 
C. L. J. 608. 


(80) 
(31 
(32) [ 


:i884 

1902 

1917 

1916 

1908 


10 Cal. 58. 

29 Cal. 140. 

40 L 0. 182*3. 

34 M. L. J. 279=45 I. 0. 468. 
10 Bom. L. R. 675 (677). 


/on \ A r vr f V • < /« 

(33) A. I. R. 1922 Patna 566=1 Pat. 669. 


who, by his own acts or conduct, has 
brought about a virtual, if not an actual, 
consolidation of the two suits, ought 
not to be allowed to turn round and 
invoke the rule oi res judicata with a 
view to prevent the hearing of the ap- 
peal against the real judgment delivered 
in the “consolidated” suits. 

Some rulings, e.g., Ahdul Basit v. 
Ashfaq Hussain (33a), support the con- 
clusion in favour of the bar by sugges- 
ting that 

“though the judgment pronounced is the 
detailed judgment in the first suit, the judgment 
in the second suit must, in the eye of the law, 
be considered merely a decision to the effect that 
the poiut'i in issue, having been already decided 
in the first judgment, need no longer be 
decided.” 

That is to say, by a legal fiction, the 
brief judgment in the second suit is to 
be taken as meaning that the findings in 
the first judgment are res judicata in the 
second. Bub it seams to me that this 
cannot be the correct view, for the deci- 
sion in the first suit was liable to appeal 
at the time when the decision in the 
second suit was given, and, therefore, 
bei ng merely a provisional and nob a 
definitive or final adjudication, it could 
nob have operated as res judicata till the 
period allowed by the law of limitation 
for preferring the appeal had expired. 
The question is discussed at length in 
a Madras case, Chengalvala Girraju v. 
Madapathy V enkatesioara Row Pantulu 
Garu (34), which follows the well-known 
observations of Mahmood, J., in Balkishan 
v. Kishan Lai (35), based on quotations 
from Pothier’s Law of Obligations Vol. 1, 
page 534, that 

‘‘judgments liable to appeal stand foe purposes 
of res judicata on the same footing as those 
under appeal.” 

As held in the Madras case just cited, 
the brief judgment in the second suit 
(according to the legal fiction above men- 
tioned), not being a decision on the 
merits, bub having proceeded on a mis- 
taken view of the law oi res judicata^ 
could nob bar the disposal of the appeal 
against the first judgment. 

Another point remains to be noticed, 
viz., that even though the two suits 
wore tried together, and may be taken 
to have been disposed of by one judgment, 

(33a) [1903] 28 A. W. N. 211=4 M. L, T. 172. 

(34) [1916] 30 M. L. J. 379=33 I. C. 9=(1916) 

1 M. W. N. 228. 

(35) [1889) 11 All. 148 at p. 160=(1889) A. W. 

N. 42 (P. B.). 
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yet fcwo decrees were actually passed, one 
in each suit, and as only one such decree 
has been appealed against, the other 
remains outstanding and has become 
final. It is suggested, that if the appeal 
is allowed to proceed and is successful, 
an anomalous and embarrassing situation 
of having two inconsistent and contra- 
dictory decrees on the record of the Court 
might be created. This argument, which 
at first sight appears to be unanswerable, 
is the basis of the leading Allahabad case 
reported as Zaharia v. Debia (l). It 
also found favour with my learned 
brother Addison in Siilaimayi v. Pariah 
(36) and has the high authority of the 
great Calcutta Judge, Sir Asutosh Moo- 
kerjee, in support of it : vide Isup Ali 
V. Qour Chandra Deb {31). I have, there- 
fore, given much careful and anxious 
thought to it, and it is with a great deal 
of hesitation and difiidence that I have 
found myself unable to accept it. It 
is necessary to emphasize here what has 
been stated already, that res judicata is 
either estoppel by verdict or estoppel 
hy judgment (or record), and there is no 
such thing as estoppel by 'decree'. As 
remarked by Caspersz in para. 575 of his 
book on Estoppel, “the decree itself is 
not the test of what is or is not res 
judicata, but the question in each case 
is what did the Court decide." The 
determining factor is not the decree but 
the decision of the matter in controversy. 
The cases in which the property in dis- 
pute in two suits is different the matter 
is simple enough, (or there the plea of 
res judicata can, if at all, be sustained 
on the ground of a common issue having 
been decided befoi*e. The estoppel is 
created by verdict and as the two decrees 
relate to distinct properties no question 
of any embarrassment by contrariety of 
decrees arises. The matter is, however, 
not so easy when the subject-matter of the 
two suits is identical. Here it seems to me 
that two possible situations might arise : 

(i) When, after a suit has been tried 
and finally decided on the merits, the 
defeated party wishes in another suit 
between the same parties relating to the 
same property to have the same ques- 
tions re-litigated. It is clear that be 
cannot be allowed to do so, because his 
cause of action has passed into a jndg' 

(86) A. I. B. 1927 Lab. 98. 

(87) A. I. B. 1923 Cal. 496=74 I. 0. 591. 


ment. The matter has become res 
judicata, and the plea of ‘estoppel by 
judgment’ (or record) will absolutely bar 
the new trial. 

(ii) Where the same property is the sub- 
ject-matter of two conieyyif.oraneoxis suits 
between the same parties, in which 
common issues are involved. The two 
suits are tried together and disposed of 
by a single judgment, but two decrees 
are prepared and an appeal is preferred 
against one decree only. Does the fact 
that there is an unappealed decree create 
an estoppel against the hearing of the 
appeal ? I think not. The estoppel in 
such a case would not, as stated already, 
be created by the decree. It could only 
be created hy the judgment. But there 
is c.T hypothesi a single judgment dis- 
posing of the two suits, which judgment 
is under appeal, and, therefore, the plea 
cannot prevail on that ground. The 
unappealed decree-sheet is not such a 
“record,” in the technical sense of the 
term, as would create the estoppel. In 
order to understand the real basis and 
significance of the expression “estoppel 
by record” reference may usefully be made 
to the following remarks of Spencer 
Bower at page 5, para. lO, of bis valuable 
book on the "Doctrine of Res Judicata:” 
“It is the res judicata, not the record 
of it, which creates the estoppel, As 
will be seen hereafter it is quite im- 
material whether the judicial decision 
is pronounced by a tribunal which is 
required by law, or author:ze(l by custom 
to keep written memorials of its decisions 
or by a tribunal which is not so i-equired 
or authorized. ..The term as applied by 
Coke and the other Elizabethan jurists, 
did undoubtedly reflect the views then 
obtaining as to the characteristics and 
limits of this class of estoppei. At a time 
when It was considered a sacrilege to 
question the inviolable credit and verity 
of a judicial record, rather than an in- 
justice and scandal to impeach and re- 
agitate a judicial decision, the phrase was 
natural and appropriate enough. But 
now that the latter aspect of the ques- 
tion has gradually, but utterly and 
completely superseded and obliterated 
the former, the retention of the expres- 
sion has become a ridiculous and archaic 
survival.” The learned author further 
emphasizes that “though res judicata 
happens to be recorded, and can only be 
proved by the record, the prircipieof the 
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esfovvel I's altogether independeyit of the 

form in which the judicial decision 
^ j rtr of the question whether ife 

’i:re’cofd’ero: rec:rdable at all.” . 

That the circumstance that a deciee in 

a former suit is outstanding in favour of 
a is in itself insufi&cient to 

support the plea of rts jiidicala is further 
clear from the Privy Council <i«^imis m 
Sheo Sag'ir Singh v. Sita Ram Singh (38; 

and AbduUha Asghar Ah v. Ganesh Das 
(39). in each of which, though the decree 
in the former suit was subsisting in 
favo-irofthe defendant, the subsequent 
suit was allowed to proceed as the matter 
could not be said to have been 
decided therein. In determining, there- 
fore, whether the plea has any force, at- 
tention must ha concentrated, not upun 
the fact that there is a record of an out- 
standing decree in favour of a party, but 
upon the question whether there has 
been an independent decision upon which 
the record was based. 
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no anomaly or embarrassment in execu- 
tion proceedings is likely to arise by 
there being two conflicting decrees on 
the records of the Court. For it is now 
well settled that, if two or more con- 
flicting decrees happen to be passed re- 
garding the same property in two differ- 
ent proceedings, it will be the last one 
which will prevail. In such cases the 
later decision should be taken as super- 
seding the earlier, and is thenceforward 
the only effective adjudication : see in 
this connexion Motnri Seshayya v. 
Venkatadari Appa {iO), Damlar Singh 
V. Mitnaicar Ali Khan (41) and Malln 
2d<il V. Jhamman Lai (42). Reference 
may also be made to Freeman on -ludg- 
ments, Vol. I, page 605 para. 332, and 
Vanfleet's "Former Adjudication," Vol. 1, 
page 91. 

The foregoing discussion of the matter 
from different points of view leads me 
to the conclusion that there is nothing 

• ^ All t ^ 1 ^ ^ 


Looking at the matter from another 
standpoint we arrive at the same conclu- 
sion. When the parties desired to have 
the two suits tried together, the strictly 
proper procedure would have been to 
pass a formal order of consolidation, and 
if that had been done only one decree 
would have been prepared and oue ap- 
peal would have been sufficient. Where 
this formality has not, however, been 
gone through, but a virtual consolidation 
of the suits has been (as suggested above) 
brought about, I think the position of 
the parties should not be in any way 
made worse. As pointed ont 'm Damodar 
Das v. Shcoram Das (11), which has been 
approved in Ghansham Singh v. Bhola 
Singh (9), there is in such a case in re- 
ality " but one decree, though written in 
duplicate" on two different pieces of the 
paper, one of which is attached to the re- 
cord of each suit. Looking, therefore, to 
the substance of the matter, rather than 
to its form, one appeal should be con- 
sidered to be sufficient. I am, therefore, 
of opinion that no " estoppel by record” 
is created by the omission to appeal 
against the second decree in such a case. 

Lastly it may be pointed out that 
if the rule of res judicata has (as shown 
above) no application to a case like this, 


(38) (1897)24 0^1, 616=24 I. A. 50=1 0. W. 
N. 297=7 Sar. 124 (P. C.). 

(39) [1918] 45 Cal. 442=42 I. C. 959=44 I. A. 
213 (P. 0.). 


res judicata, which would bar the hear- 
ing of the appeal in the circumHances 
described in the first question, and on 
general principles I would answer the 
first question in the negative. 

I shall now deal with the rulings of 
the various High Courts bearing on the 
point, but, before doing so, I think it will 
be useful to say that the cases divide 
themselves into two distinct classes : (1) 
those where two suits were simultaneously 
tried and disposed of together, the main 
judgment being written in one record, 
and the defeated party having preferred 
an appeal in one suit only ; and (2) those 
in which there was only one suit which 
wa\ partially decreed by the trial Court, 
and both the plaintiff and the defendant 
preferred two cross-appeals to the lower 
appellate court which decided them 
simultaneously, writing the main judg 
ment in one such appeal and disposing 
of the other by a brief judgment, and the 
defeated party preferring .one second 
appeal only. It will be seen that the 
present is a case falling under the first 

class and, therefore, we are not directly 
concerned with cases which belong to the 
second class, though there is a funda- 
ment a lsimUarits_between_^^ 

(40) [1916] 2 M. W. N. 219=36 I. C. 289=31 

' ^ L J 2* 9 

(41) [19151 k Ali. 531. 534 =30 I. 0. 775=13 
A.. L. J. 764. 

(42) [1901] A. L. J. 416. 
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to my mind the decision of botli kinds of 
cases is covered by the same principles. 

Taking the Punjab cases first : the 
earliest rilling that needs notice is Nur 
Muhammad v. Jamviun and others (13), 
where the collaterals of a sonless pro- 
prietor sued the latter and his alienees 
to obtain the usual declaration as to their 
reversionary rights. The suit was decreed 
and the defendants appealed. Pending 
appeal the alienor died and the plaintifi s 
reversioners brought a second suit for 
possession of the same property. This 
suit was also decreed and the defend- 
ants hied an appeal against this decree 
also. Both appeals were heard by the 
Divisional Judge on the same day. In 
the appeal arising out of the declaratory 
suit the gift a5 to the houses and the 
moveables was upheld, but it was declared 
invalid as to the land, while in the other 
appeal the Court, following its decision 
in the other case, dismissed the claim as 
to houses and moveables and decreed 
it as to the land. The plaintiffs ap- 
pealed to the Chief Court from the latter 
decree alone, and it was >*held that the 
hearing of the appeal was barred by 
S. 13, Explanation IV (Civil P. C. 1882) 
by reason of the plaintiffs’ omission to 
appeal from the decree of even date in 
the declaratory suit. There is no dis- 
cussion of the question and the judgment 
proceeds merely upon Explanation IV 
of the Code of 1882. This case is, in the 
first place, distinguishable as the two 
appeals were not decided by a single 
judgment ; secondly, it was decided with 
reference to Explanation IV of S. 13 of 
the old Code which has now been re- 
pealed ; and thirdly, the interpretation of 
the Explanation, as adopted, by the Chief 
Court, is in conflict with Balkishen v. 
Kishen Lai (35) and is, 1 venture to 
think, erroneous for reasons given in 
detail in Chengalvala Girraju v. Mada* 
pathy Venkatesewara Row (34), 

The point was next considered in Mt. 
Fakhur-un-Nissa v. Malik Rahim Bakhsh 
(19), to which reference has already been 
made in another connection. There the 
same issue arose in two ^its and, by con- 
sent of parties the suits were tried toge- 
ther and a full judgment disposing of all 
the issues was written in the first case and 
the usual short one in the second. But 
no appeal was filed against the decree 
in the first suit, which, therefore, bad 


become final at the date of luaring of 
plaintiff’s appeal against the decree in 
the second. On a preliminary objection 
being taken to the hearing of the appeal 
it was held that the plaintiff's appeal 
w as barred neither under S, 13 of the- 
Civil Procedure Code nor on the general 
principles of res judicata. Against this 
judgment of the Chief Court a review 
was preferred by the respondent, the 
judgment whereon is reported as Malib 
Rah im Bakhshy.Mt. Fakhur-un-Nisa (20), 
In an exhaustive judgment Chatterjee, J., 
(Stogdon, J., concurring) recorded the 
opinion that “ where two cross suits re- 
lating to the same subject-matter, and 
giving rise to identical issues, are tried 
by tlie same Court, it cannot be urged 
that there is a bar to the trial of the 
issues by the Court in either case ; it is 
not quite so apparent that the appel- 
late Court would be precluded from adju- 
dicating on those issues, if one judgment 
is appealed and the other is not, by the 
operation of the latter judgment under 
the rule of res judicata, though they may 
have both given the same findings on the 
issues.” The remarks of Mabmood, J., in 
Sita Ram v. Amir Beqam (24) were cited 
with approval that, in interpreting the 
language of S. 13. the Court cannot 
ignore the fundamental principles of the 
rule to which that section gives expres- 
sion, unless indeed the express words of 
the statute chavly contradict those 

principles. 

The next reported case is Gurmukk 
Singh v. Hari Ghand (45). where two 
rival pre-emptors instituted separate 
suits to pre-empt the same sale and 
the plaintiff in each case was cross- 
impleaded as defendant in the other. 
Identical issues were framed in both 
suits, one set of witnesses was heard and 
the suits disposed of in one judgment. 
An appeal was preferred against tbo 
decree in one suit only and the Division 
Bench (Reid and Harris, JJ.), following 
Chajju V. Sheo Sahai (46), held that tho 
hearing of the appeal was barred. 

This last-mentioned ruling was, hovv- 
ever, considered by a Eull Beuch in 
Jugal Kishore v. Chammo (2) where 
Clark, C. J., and Reid and Chatterjee, JJ... 

overruled it and approved of the con- 
clusions arrived at in Malik Rahini 


(46) [1904] 8 P. B. 1904=1U4 P. L. E. 1908. 
(4(5) 10 Ail. 123=(1«67) A. \V. N. 8ol. 


(48 and 44) [1890] 153 P. R. 1890. 
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Bal-hsh x.Mt.Falchur-un-Nisai^O) that 

the general principles of the rule of res 
judicata do not prevent the Court o! 
appeal from deciding such matter or issue 
by reason of the finding in the other 
case nob having been challenged 
by appeal and the decision in it 
having in consequence become final. 

It was also stated that ’ under b. 
or under the general principles of tbe 

law it (the filing of one appeal) h cei- 
tainly conducive to convenience ana 
saves useless expenditure of^ 
while the imperative necessity m 
a double appeal is not clear y estabhshe^d 

The contrary view simply i P 

for unwary litigants and often leads to 

failure of justice. . 

The question again arose in Dali pa 
Bani Sura: Kaur (18). where three suits 
were decided by one judgment by the 
Subordinate Judge. As the jurisdictional 
value of each suit was different, the 
appeal in one of them was filed in the 
Divisional Court and first appeals in 
the other two were preferred to the 
Chief Court. The Divisional Judge, in 
the appeal before him, affirmed the trial 
Court’s findings. On the first appeals 
coming up for hearing before the Chief 
Court, the findings of the Divisional 
Judge in the appeal decided by him 
were pleaded as res judicata. After an 
examination of most of the relevant 
authorities, Chevis and LoRossignol, JJ., 
overruled the objection holding that^ as 
the decision of the first Court was given 
in all the three suits in one judgment, 
i. e., at the same time, it could not be 
held to have been given in a former 
suit within the meaning of S. 11 of the 
Code of Civil Procedure and as regards 
the decision of the Divisional Judge on 
appeal, although it was a decision in a 
foVmer suit, it was not a decision by a 
Court ” which was competent to deal 
with the present suit in appeal.” 

lu Mahomad Jan v. Didi Chand ^ (5) 
Leslie-Jones and Wilberforce, JJ*. in a 
brief judgment, and following Zaharia v. 
Dehia (1) (which will be noticed here* 
after) and Anant Das v. Udai Bhan 
Pargas (47) [which has since been over" 
ruled in Qansham Sin^h v. Bhola Singh 
(9)1 1 held the hearing of the appeal barred 
by the rule of res judicata. This ruling 
is of no assiatanc'e to ns, as the question 

(47) [1913] 35 All. 187=19 1. C. 73=11 A. L. 

J. 214. 


was not discussed at any length and the 
Allahabad decisions which it followed 
have since ceased to be authoritative 
even in that Court. 

The only other ruling of this Court is 
a Single Bench judgment ic Suleman v. 
Partap (36), already referred to, which 
followed Zaharia v. Dehia (1) the learned 
Judge after a review of the authorities 
expressed the opinion (and I think 
rightly) that to a great extent the rea- 
soning adopted in Jugal Kishore v. 
Cfiammo (2) had become obsolete. 

There is a number of cases of the 
second class decided by the Lahore High 
Court, which I shall now briefly notice. 
The first of these is Bhan Singh v. Gokal 
Chand (3) a Single Bench judgment by 
Bovan Petman, J., in which be refused to 
bear a second appeal against the appel- 
late decree of a District Judge, before 
whom two appeals had been filed by the 
plaintiffs and the defendant respectively 
arising out of the same suit and both bad 
been disposed of by the same judgment 
and two decrees prepared, but only one 
of which bad been appealed against to 
the High Court. The learned Judge dis- 
tinguished Jugal Bishore v. Chamino (2), 
but I confess the distinction is. not quite 
clear to me. If Jugal Kishore v. Cham- 
mo (2) was correctly decided, this deci- 
sion cannot, in my opinion, be supported. 

In Mahommad Din v. Zeh-un-Nisa (4), 
the facts were peculiar and the real point 
decided was that the necessary copies 
nob having been filed with the memo- 
randum of tbe second appeal, the appeal 
was defective and could nob be con- 
sidered to bo properly presented with re- 
ference to the provisions of Order 41, 
Rule 1, Civil Procedure Code. There is, 
however, an obiter dictum by the learned 
Judges (Scott'Smith and Harrison, JJ.) 
to the effect that “ in any case it was 
useless to proceed with the hearing of 
the appeal as the unappealed decree 
of the District Judge would operate as 
res judicataJ’ The point was not, how- 
ever, discussed in any detail nor weio 
any previous decisions cited. 

In Ghaniya Lhl v. Roshan Lai (6) the 
same question arose again and Leslie- 
Jones and Broadway, JJ., after referring 
to a number of authorities, expressed the 
opinion that each case must be decided 
according to its own facts. The reason- 
ing of the learned Judges in support of 
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iheir decision of that particular ca^e does 
not, however, appear to me to be con- 
vincing, and, with the utmost respect, 

I confess that I am unable to understand 
on what principle the conclusion arrived 
at can be supported. 

The question was next considered by 
Harrison and Jai Lai, JJ., in Mt, Bhuri v. 
Mt, Asghari BegamiiS), tkud the learned 
Judges held that, in such cases, the se- 
cond appeal cannot be said to be defec- 
tive because of the failure to attach with 
the memorandum of appeal a copy of the 
decree of the District Judge in the un- 
appealed cross-appeal. They refused to 
follow Bhan Singh v. Gokal Chand (3) 
and Muhammad Din y. Zeb'UU’Nisa (4), 
and feeling themselves bound by the 
decision of the Full Bench in Jugal 
Kishore v. Chammo (2) they held that 
the second appeal could proceed. This 
ruling was followed by Jai Lai, J., in 
Kishori Lai v. TilakHam (49). 

After a careful examination of all 
these rulings, 1 have reached the con- 
clusion that though much of the reason- 
ing in Jugal Kishore y. Chammo (2) can- 
not be supported, the ultimate decision 
of the Full Bench was correct and as to 
the cases of the second class I venture 
to think that Mt. Bhuri v. Ml. Asghari 
Begam (48) lays down the view which is 
consonant with the general principles of 
res judicata, and 'Bhan Singh v. Gokal 
Ghaiid (3), Ghaniya Lai 'y. Roshan Lai 
(6) and the obiter dictum in Muhammad 
Din V. Zeb’un’Nisa (4) cannot be consi- 
dered to be sound. 

In the Calcutta High Court, the earli- 
est case which ^eeds notice, is Enayet- 
oollah V. Badha Churn Boy (50) in which 
Norman, 0. J., and Loch, J., thus sum- 
marized the facts and their decision 
thereon : 

“ Two suits had been instituted by a purchaser 
of two diSerent portions of the same tenure for 
enhanceoient of the rent of the respeotive poi* 
tions. The cases having bean set down for hear* 
iog, the first Court treated them as if they con- 
stituted one suit and gave, very sensibly and 
reasonably, as it appears to us, one decision in 
both oases, From-the decree which was sub- 
stantially one decree in two consolidated suits 
the defendant appealed. If the lower Court 
thought fit to treat the two cases as consolidated, 
and passed one decree in both suits, it seems to 
us that there can be no possible objection to the 
defendants preferring one appeal. ” 

Next we come to the case of Abdul 
Majid y. Jew Narain Mahto (10), where 
A. 1. R. 1926 bah. 458=7 Lah. 447. 

149) A. I. B. 1926 Lah. 540=95 I. 0. 256. 

(60) 16 W. R. 895, 
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it was held that the decision of an issue 
in one of the t wo suits tried together, 
which is not appealed against, cannot be 
treated as res judicata, so far as the se- 
cond issue is concerned, in an appeal 
from the decision in the other suit. The 
decision was based upon three grounds : 
(l) the two suits were not brought on 
the same cause of action ; (2) S. 13 (of 
the Code of 1882) was inapplicable be- 
cause the first appellate Court was nob 
holding a trial of the issue but was de- 
ciding the suit in appeal, the^ issue hav- 
ing been already tried in the Court of 
first instance, and (3) on general princi- 
ples. It must be conceded that ground 
(i) cannot be supported in view of the 
amendments made in the Codes of 1877 
and 1882. Nor am I able to appreciate 
the second ground unless it seems that 
S. 13 did not in terms apply to appeals. 
But I am of opinion that the conclusion 
arrived at by the learned Judges on 
general principles is sound and must be 
accepted. They state that 

“ the Court of first instance tried the two suits 
together and upon the evidence taken in both, 
the evidence taken in the one .suit being con- 
sidered as evidence taken in the other by con- 
sent of the parties, and came to a certain con- 
clusion. The appellant before 'us who was 
plaiutif! in one of the suits and defendant in the 
other did not think it worth his while to appeal 
in one of these suits, but-did appeal against the 
conclusion at which the lower Court had ar- 
rived in the other suit. We do not see any 
valid reason why the appellant should be de- 
prived of his right to have the opinion of the 
appellate Court on a question which had been 
considered and decided by the Court of first 
instance. ” 

In the next Oalcub,ta case reported as 
Mariamnisa Bibi v. Joynah Bibi (8) the 
question is discussed at great length and 
as I find myself in general agreement 
with the view expressed by Ghose, Offg. 
0. J., and Harrington, J., whose view pre- 
vailed, I shall reproduce certain passages 
from their judgments. The case is also 
of value, because, though it was decided 
at a time when the Oivil Procedure Cod© 
of 1882 was in force, and there was con- 
siderable doubt as to the meaning of the 
expression “ former suit, " the learned 
Judges quite correctly held that the 
“ former suit ” meant a suit which was 
decided first and not that which had 
been instituted earlier. After giving the 
facts of the case and mentioning that 
the two suits bad been tried together, 
Harrington, J., stated as follows : 

“ The Subordinate Judge did what'be had no 
business to do, i. e., tried both suits together and 
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disnosed of both cases in one judgment ' * * 

• ' ic could not be said that the question had 

b.en substantially in issue in a former suit and 
had been finally decided, because the judgment 
deciding the question is the very judgment 
whicli Joyoab wns appealJPg. 

It appears to me to lead to au auomaly to say 
avhere one judgment disposes cf one issue wbich 
basbeen raised in two ttiils that 
-iplinst whom the issue is decided cannot ques 
;fon ie judgment unless be files tw^ 

case of the , ^ to appeal, she could 

Then. If Joynab bad desire^^ question 

thJ title^to tbe^property in dispute could 
as to the title to F an appeal against the 

^Tn.en?fu ?he first case. The only question 
Tecind casi w“ald have been whether the title to 

^rouertv in dispute had or bad not been m 
f?sue and blen determined i n the first case, and 
whether S. 13 of the Civil Procedure Code was 


applicable, 

I do not think she ought to be put in a worse 
position because of the irregularity due to the 
ioint trial. The bar of res judicata could only 
be raised if by a fiction the one judgment could 
be regarded as two judgmants, i. e., judgment 
in each suit ; because, if it is regarded as one 
judgment it was not final bub was the subject of 
appeal to the lower appellate Court. But if 
by a fiction it is regarded as two judgments, 
then it must be a judgment oi the fact of title 
in the first case only, and in the second case a 
judgment that the question in issue as to title 
had been already determined in the first case, 
because in the second case the Court is precluded 
by S. 13, Civil Procedure Code, from trying the 
question of title which has been already deter- 
mined. As the appeal is on the question of the 
title to the property in dispute it must be takei 
to be an appeal, therelore, agiiustthe first judg- 
ment. It is immaterial in my view which case 
was filed first.” 


Ghose, Offg. 0. J.. who agreed with the 
opinion of Harrington, J., further stated 


that 

‘*if the proper procedure had been observed the 
Subordinate Judge should have proceeded to try 
one of the two suits and stayed the other under 
S. 20 read with B. 12 of the Civil Procedure 
Code (of 1882), and having determined in the 
first suit the question of title would record in 
the other suit that the decision in the former 
suit was a bar to the trial of the issue as to the 
title in the latter suit. But that was nob the 
course followed in this case. Both parties 
.appareutly consented that the two suits should 
be tried together as if they were one suit * * * *. 
•Po my mind it is difficult to bold that there was 
a separate judgment in the case of Mariam 
apon the question of title to the two properties 
such as operates as a bar, for it is the very judg- 
ment that was appealed against by Joynab Bibi 
before the lower appellate Court • * * *. This 
view is supported by the ruling in the case of 


Abdul Majid v. Jew Naraln Mahio (10) and 
though I am nob prepared to agres with the 
learned Judges who decided that case as regards 
some of the grounds given by them for holding 
that the plea of res ^urf/ca/a did not apply in 
the case, yet I accept the conclusion that was 
arrived at by them on general principles . . . . 
1 might, however, as well refer to the observa- 
tions of Mabmoed, J., in the case ot Balkishan v. 
Kishen Lai (35) as to the main object of the 
doctrine of res judicata, that being, as stated by 
the learned Judge, the prevention of multiplicity 
of suits and iuterininuble disputes between liti- 
gants. Now, if the main object of the doctrine 
is to prevent multiplicity of suits, could it be 
eaid that in this case that object has been de- 
feated, the trial being but one, the issue being 
one common to both suits and the judgment 
being one and the same as applicable to both of 
them. 

The observations of the learned Judges 
seem to me to be unanswerable and 1 
venture to express my complete and 
respectful concurrence with them. There 
are, however, subsequent rulings of the 
Calcutta Court in which a contrary view 
has been taken. The first of these is the 
case reported as Midnapore Zemindciry 
Co. V. Nitya Kali Dasi (51), where Mooker- 
jee and Beachcroft, JJ., doubted Abdul 
Majid V. Jew Narain Mahto (10) and 
followed Gururajammak v. Venkata- 
krishjiama Chetti (52) and Nur Muham- 
mad V. Jamun (43), the former of which 
deals with an entirely different point 
and the latter is no longer considered 
sound in the Punjab. It may also 
be mentioned' that the decision in 
Midnapore Zemindary Co. Ld. v. Nitya 
Kali Dasi (51) was expressly dissented 
from by Chevis aud LeRossignol, JJ., in 
Dalipa v. Rani Suraj Kaur (18), already 
referred to above. Further, it is to be 
noted that the case is distinguishable on 
the ground that the two suits were not 
decided by the trial Court on the same 
date and by one judgment. While the 
appeal against the decision in the first 
suit was pending in the lower appellate 
Court the trial Court decided the second 
suit, which decision was not appealed 
against, and this latter decision was held 
to bar the hearing of the appeal against 
the decision of the first suit. There is 
much in the reasoning of the learned 
Judges to which exception might be 
taken, but as the ruling proceeded on a 
different set of facts and is clearly dis- 
tinguishable, I do not think it necessary 
to pursue the matter further. 

(51) ciyi4r5i~iror2i3^ 

(52) [1901] 24 Mad. 350. 
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The question arose again in Gangadhar 
Jialwar v. 2tlt. Sekali Teliiii (53), where 
two suits, in which one issue was common, 
were decided by separate Judgments 
delivered on the same day. An appeal 
having been filed in one suit only, the 
finding in the other was held to operate 
as rea judicata against the hearing ol this 
appeal. The question was not discussed 
at any length, it being considered un- 
necessary to examine the ruling-^ cited, 
though Chajju v. Sheo Sakai (46) and 
Zaharia v. Debia (l) were followed. 

The last Calcutta ruling to which we 
have been referred is the judgment of 
Mookerjee and Chotzner, JJ., in Isup 
AH V. GoiU’ Chandra Deb [A. I. R. 
1923 Cal- 496 ), the facts of which are 
distinguishable from the present case as 
there some persons who were parties to 
one of the suits in the trial Court had 
not been impleaded as respondents in 
the appeal. The reasoning of the learned 
Judges, however, isdeciJeJly in favour of 
the applicability of the rule of res judi- 
caia to cases similar to the one before us. 
It must be noted that the learned Judges 
largely relied on Zaharia v. Debia (1), 
Dakhni Din- v. Syed AH Ashgar (54), 
Anant Djs v. Udai Bhan Pargas (47), and 
Balhari Pande v. Shivasampat Pande 
(55), all of which ( except the first one ) 
have since been overruled by the Allaha- 
bad *High Court in Ghansham Singh 
v. Bhola Singh (9) ; and as to Zaharia s 
case (L) its authority has been consider- 
ably shaken, if not entirely destroyed, by 
the subsequent five Judges’ decision 
referred to above, as will be shown later 
on. The learned Judges dissented from 
the two previous decisions of their own 
Court reported as Abdul Majid v. Jew 
Narain Mahto (10) and Mariam Nisa 
Bibi V. Joynab Bibi (8), but, while their 
criticism of the former of these two deci- 
sions is to a large extent correct, it seems 
to me that they brushed aside the opinion 
of the majority in the latter on wholly 
insufficient grounds when they remarked 
that the dicta ( in that case ) were pro- 
nounced while the Code of 1882 was in 
force and before the Explanations I and 
II to S. 11 of the Code of 1908 had been 
enacted. Now the judgments of Harring- 
ton, J. and Ghose, Offg. C. J„ in that case, 
from which 1 have given copious quota - 

(53) A. I. R. 1921 Oal. 291. 

(64) [1911] 88 All. 151=7 I. C. 909=7 A. L. J. 
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(66) [1920] 18 A. L. J. 40. 


tions above, clearly indicate that both the 
learned Judges had laid down the law 
correctly which was subsequently em- 
bodied by the legislature in the two 
Explanations aforesaid. In these circum- 
stances it cannot be said that the deci- 
sion in that case had become obsolete by 
the amended S. 11 of the Code of 1908-. 
The learned Judges further remarked 
that the rule of res judicata is applicable 
to all the stages of the suit till it is 
finally terminated and is not confined 
to the Court of first instance ; but, as 
I have shown above, this is so not because 
S. 11 applies, but because the fundamental 
rules of res judicata govern such pro- 
ceedings, For these reasons I am not 
prepared to follow this case in preference 
to the majority decision in Mariamnisa 
Btbi V. Joynab Bibi (8), which, I consider, 
lays down the law correctly. 

Of the decisions of the Madras High 
Court the first ruling cited is Guru- 
rajammah v. Venkatakrishnama Chetti 
(52). But in that case two suits were 
pending in two different Oeurts and 
were decided on different dates, the sole 
question involved being whether the ex- 
pression “ former suit ” in S. 13 of the 
Code of 1882 meant the suit which was 
first instituted or that which was first 
decided. This controversy has since been 
set at rest by the Legislature enacting 
Explanation 1 to S. 11 of the Code of 
1908 and the judgment is not nosv of 
much assistance. The question now 
before us, however, was considered by a 
Full Bench of that Court in Panchanada 
Velan v. Vaithinatha Sastrial (7), where it 
was ruled that, where cross suits between 
the same parties on the same facts were 
tried together, and judgment was given 
on the same -date, and two separate 
decrees were passed, but only one appeal 
was preferred, the decree in the unap- 
pealed suit did not operate as a bar 
under S. 13, Civil P. C. (1882), it being 
decided that the doctrine of res judicata 
has no application when the very object 
of the appeal, in substance if not in form, 
was to get rid of decision pleaded in bar. 
Abdul Majid v. Jew Narain Mahton (10) 
was referred to and followed. The 
learned Judges also expressed the opinion 
that neither under S. 13 nor on general 
principles had the doctrine of res judi- 
cata any application to a case like this. 
The Madras Court has consistently 
followed this ruling even after the enact 
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menti of 'the new Code in 1908: vide 
Nukalapati Bami Reddi v. V avilla 
Veakatesam (56), Bamasamy Chetti v. 
Kariippan C/te»!/K57).aad SinnanJia Eone 
V. Muthupalani Chetti (58) ; &nd, so far 
as I am aware, there is no decision of that 

Court to the contrary. 

Coming now to the decisions of the 

Allahabad High Court, we find that the 
divergence of judicial opinion io that 
Court is even greater than elsewhere. 
The earliest ruling which need be refer- 
red to is Chajju v. Sheo Sahai (46), 
where two rival pre-emptors had insti- 
tuted separate suits which were tried 
upon the same evidence and disposed of 
by a single judgment, but by separate 
decrees. An appeal was preferred against 
the decree in one suit only, and Straight 
and Brodhurst, JJ., held, without any 
discussion, that the findings in the un- 
appealed suit were a bar to the hearing 
of the appeal in the other suit. This 
ruling was followed in a number of deci- 
sions of that Court reported in the 
Allahabad Weekly Notes. 

The soundness of the rule on which 
these decisions were based was, however, 
doubted in Damodar Das v. Sheo Ram 
Das (11), where a suit had been partially 
decreed by the trial Court and two ap- 
peals hied before the lower appellate 
Court which had disposed of them by 
one and the same judgment and framed 
two decrees. A second appeal to the 
High Court was preferred against the 
lower appellate Court’s decree in one 
appekl only. It was held that the hear- 
ing of this appeal was not barred by 
reason of the omission to appeal against 
the decree in the other appeal. Curi- 
ously enough Chajju v. Sheo Sahai 
(46) and several Allahabad Weekly 
Notes rulings were not referred to. 
The learned Judges (Richards and 
Griffin, JJ.), however, approved of the 
rule laid down by the Calcutta- Court in 
Mariamnisa Bihi v. Joynab Bibi (8) 
and by the Madras Court in Panchanada 
Velan v. Vaithinatha Sastrial (7) both of 
which had taken a view diametrically 
opposite to that which had till then found 
favour at Allahabad. The opinion was 
strongly expressed that in such cases there 
is in fact *’ but one decree, though written 
out in duplicate in both the appeals,” and 

(66) [1914] M. W. N. 916=27 I. 0. 274. 

(57) [1916] 29 M. L. J. 651=31 I. 0. 216. 

(68) A. I. B. 1926 Mad. STB. 
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that, therefore, it is not necessary to 
appeal against both. 

The question was, however, again con- 
sidered by a Full Bench (Stanley, 0. J» 
Tudball and Chamier, JJ.) in Zaharia 
v. Debia (l), where two rival pre-emptors 
had instituted two suits for pre-emption 
which were tried together ; a full judg- 
ment was delivered in one of these suits, 
a copy of it was placed on the record of 
the other, and two decrees were prepared. 
After a review of the existing case-law 
on the subject, the learned Chief Justice 
was of opinion that the hearing of the ap- 
peal was barred, as the unappealed de- 
cree in the second suit had become final 
and the fact of accepting the appeal 
would be to have two inconsistent de- 
crees on the file of the Court. Mr. Jus- 
tice Chamier remarked that 

“ in the absence of a provision enabling the 
Court to consolidate suits and appeals, and pass 
one judgment and one decree, instead of as many 
judgineuts and decrees as there are suits or ap- 
peals, I see no escape from the conclusion that 
in a case like the one before us the appellant 
must file two appeals if he wishes to avoid the 
bar of res judicata." 

The decision of the Full Bench in 
Zaharia’s case (l) was followed in 
Dakhni Din v- Syed Ali Asghar (54), 
a,n6. Anant Das v, UdaiBhan Pargas (47), 
in each of which two suits had been dis- 
posed of by a single judgment and a^ppeal 
preferred in one suit only, but it was 
held barred by reason of the findings in 
the other. The same rule was applied 
in Lala Ram Charan v. Bachman Per~ 
shad (59) and Balhari Pande v. Shiva 
Sampat Paiide (55) to cases in which only 
one second appeal had been filed though 
there were two cross-appeals preferred 
to the lower appellate Court in a suit 
partially decreed by the trial Court. 
The effect of these decisions was to render 
Damodar Das v. Shiv Ram Das (11) ob- 
solete and to apply the bar of res judi* 
cata in all its rigour. This view, how- 
ever, did not continue to hold the field 
for a very long time ; for, in the referring 
order in Ghansham -Singh v« Bhola Singh 
(9), Walsh and Ryves, JJ., definitely 
stated that they did not feel satisfied 
with the prevailing view in that High 
Court, and expressed the opinion that it 
sacrificed the ends of justice on the 
merits of the case to the purest techni- 
cality.” They t hought that the matter 

(69) [1910] 9 I. 0. 667. 
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should be reconsidered from the point of 


view : 

having regard to the strong views that had 
been taken by Full Benches of the Calcutta and 
Madras High Courts in Mariam yisa Bill v. 
Joynab Blbi {S) And Payichanan v, Vaithinatha 
Sastrial (T), 

the reference was heard by five Judges 
a majority of whom (Mears, C. J., Piggot, 
Walsh and Eyves, JJ.) laid down : 

A. that Bawodnr l)as V. Shtv Ram Das (11) 
was correctly decided when it treated the two 
decrees as being in substance one, though drawn 
up in duplicate ; B. that the Full Bench judg- 
ment in 2aharia v. Debia (1) had been errone- 
ously treated as laying down a general rule to be 
followed in all cases in which an unappealed 
decree' passed in ccntemporaneous proceedings 
arising out of the same dispute is outstanding in 
the lower anpellate Court. The learned Judges 
without differing from that decision as applied 
to the facts of that and cognate cases held that 
gome of the reasoning and dicta contained in 
that judgment went further than was necessary 
and that they have been misapplied in some of 
the subseijuent cases ; C. that Abdtil Basil v. 
Ashfaq Hussain (33). Dakhni Din v. Syed AU 
Ashgar {54). Lala Ram Charan v. Lachhman 
Parshad (59), Anant Das v. XJdal Bhati Pargas 
(47) and Balhari Pande v. Shiva Sampat Pande 
(55) were all erroneously decided and. were speci- 
fically overruled and finally IJ. the opinion was ei* 
pressed that where it appears to an appellate Court 
that there are two decrees arising out of two suits 
heard together or raising the same question 
between the same parties or arising out of two 
appeals to a subordinate appellate Court and 
only one of such decrees is brought before it 
in appeal and there is nothing prejudicial to the 
appellant in the decree from which no appe.il 
has been brought which is not raised and can- 
not be set right if the appeal which he has 
brought succeeds, the right of appeal is not 
barred either by the rule of res judicata or at all 
by reason of his failure to appeal from the 
decree which does not prejudice him. 

I have given much anxious thought to 
the decision of the majority in this case 
and I confess that I have been unable to 
comprehend its full significance. If 
Zaharia v. Debia (1) was good law as 
applicable to the facts of that and cog* 
nate cases Dakhni Din v. Syed AU Asghar 
(54) and Anant Das v. Udai Bhan Pargas 
(47) which bad come to identical con- 
clusions must necessarily be held to 
to be sound but the Full Bench pro- 
ceeded to specifically overrule these 
two last mentioned decisions. Similarly 
if the reasoning in the Zaharia's case (1) 
is correct Damodar Das v. Shiv Ram Das 
(11) is clearly wrong but the authority 
of the latter judgment has been restored 
by the Full Bench and it has been defi- 
nitely held that it lays down correct 
law. With all deferences to the learned 
Judges, I venture to think that Damodar 
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Das y. Shiv Ram Das (ll)and Zaharia 
V. Debia (1) cannot both be sound. 1 
cannot find it possible to harmonise the 
two or either the one or .the other is 
incorrect. It is no doubt true that tho 
facts in Ghanshavi Das v. Bhola Singh 
(9) were peculiar but there is no escape 
from the conclusion that the reasoning 
and dicta in that case have for all prac- 
tical purposes rendered Zaharia v> 
Debia (1) obsolete and I feel fortified in 
the conclusion by two subsequent deci- 
sions of the same High Court reported as 
Bijai Bahadur, v. Parmeshawari Ram 
(60) and Ram Narain v. Nihal Singh (61) 
yihQYQ Ghamjsham Singh Bhola Singh 
(9) was applied to cases which would 
havebeeen decided differently if Zaha- 
ria V. Debia (1) were still good Law. 

No decision of the Bombay High 
Court bearing on this question has been 
bi'ought to our notice. There are rulings 
of the Patna Court in Dliani Singh y. 
Sri Chandra Choor Deo (62), of the Kan- 
goon Court in Anwar AU y.Amir (63) 
and of Oudh Judicial Commissioner’s in 
Lachhmi Kuer v. Umrao Singh (64) and 
Pancham Singh v. Thakar Singh (65) 
but in none of them was the subject dis- 
cussed in any detail. All these decisions 
were based upon Zaharia y. Debia (l) 
and Dakhni Din v. Syed Ali Asghar (54) 
which they purport to follow. But in 
view of the fact that Dakhni Din v. 
Syed Ali Asghar {6i) has been expressly 
overruled 'and the authority of Zahria 
V. Debia (1) has been considerably shaken 
if not altogether destroyed by the five 
Judges’ decision in Ghanysham Singh v. 
Bhola Singh (9). These rulings of the 
Patna, Rangoon and Oudh Courts do nob 
posseess any particular value. 

The result of the examination of the 
rulings of the various High Courts may 
be summed up as follows : 

(a) The Madras High Court is whole 
heartedly in favour of the right to 
proceed. 

(b) The Allahabad High Court has 
held different views at different times, 
but the tendency of the latest decisions 
is in favour of the right to proceed. 


(60) A. I. R.1924 All. 834. 

(61) A. I. R. 1925 All. 448. 

(62) A. 1. R. 1924 Patna 823. 

(63) A. I. R. 1925 Rang. 104=2 Rang. 633^ 

(64) A. I. R. 1924 Oudh 311. 

(65) A. I. R. 1925 Oudh 598. 
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(c) The opinion of the majority in 
Mariam Nissa Bihi y.Joynab Biti (8) 
i 3 in favour- of the right to proceed._ In 
the Calcutta Court subsequent decisions 

of Division Benches (none of which, it 

is significant, has found its way into the 
authorised Reports ) have taken the 

contrary view, but I venture to think 

that the reasoning of these decisions in 
so far as it conflicts with the earlier 
case cannot be supported. 

(d) The High Courts of Patna and 
Rangoon have followed the earlier deci- 
sions of the Allahabad High Court but 
these latter are no longer considered to 
be authoritative in that Court itself. 

(e) In the Punjab the rulings are not 
uniform, but on the whole, it seems to 
me that though much of the reasoning of 
the Full Bench judgment in Jogul Ki- 
shore v. Chammo (2) cannot be supported 
the conclusion arrived at in that case is 
correct. 

The contrary decisions proceed on one 
or other of the following three grounds : 

(a) Section 11 Civil P. C., in terms ap- 
plies to such a case : 

(b) There are two separate and inde- 
pendent judgments and therefore two 
appeals are necessary, or 

(c) Two decrees having been prepared, 
an appeal against only one of them ought 
not to be allowed to proceed, as it is 
necessary to avoid the scandal of having 
two conflicting decrees on the record of 
the Court. 

' I have already examined the question 
in detail from each one of these points 
of view and with the utmost respect to 
the learned Judges who have endorsed 
one or other of these views, I am of opi- 
nion that none of them can on principle 
be supported. They have, if I may ven- 
ture to say so, taken too technical a view 
of the doctrine of res judicata which it 
must not be forgotten* is as pointed out 
by Hukam Chand and other authors of 
standard text books on the subject, a rule 
of procedure rather than of substantive 
law strictly so called. And in enforcing 
jrules of procedure it is as well to bear in 
mind the following remarks of ‘Lord Pen- 
zance in Henry /. B. Kendall v. Peter 
Hamilton (66). 


(66) 4 A. C. 504=41 L.^T, 418=28 W. R. 97= 
48 L. J. C. P. 705. 


Procedure is but the machinary of law after 
all, the channel and means whereby law is 
administered and justice reached. It strangely 
departs from its proper office when in place of 
facilitating, it is permitted to obstruct and even 
extinguish, legal rights and is thus made to 
govern where it ought to subserve. 

For the foregoing reasons I am of opi- 
nion that the first question referred to 
us must be answered in the negative and 
it be held that B’s omission to 
prefer an appeal in A’s suit does not 
prevent the appeal in her own suit from 
proceeding. 

The second question is a simple one 
and no lengthy discussion is necessary. 
It is conceded by the learned counsel on 
both sides that the answer to this ques- 
tion will depend on our answer to the 
first. Mutuality is a condition of estop* 
pel by res judicata and if the hearing of 
the appellant’s appeal is barred by i*63 
judicata the same bar will apply equally 
to the respondent’s cross objections. 
If, in the other hand, it is held that the 
appeal can proceed, the cross objections 
must also be heard and decided. 

As I have answered the first -question 
in favour of the appeal proceeding, I 
must also answer the second question in 
similar terms, namely, that there is no 
bar to the hearing of the cross objections. 

Campbell, J. — I have nothing to 
add to the exhaustive judgment of my 
brother Tek Chand with which I agree. 

The second question referred does not 
now arise. To the first I would reply 
that no bar to B’s appeal proceeding is 
created either by the provisions of S. 11 
of the Code of Civil Procedure, or by 
general principles of res judicata, or by 
the fact that B has left outstanding 
against her a decree with which the dec- 
ree sought by 'her to be obtained in the 
appeal would be in direct conflict. 

Addison, J. — I agree generally with 
the judgment of my brother Tek Chand. 
The first question referred to us appears 
to bring into conflict two fundamental 
principles. The first is that, where the 
law allows an appeal, a party to a suit 
aggrieved by a decision should have a 
full and fair right of appeal against it. 
The other is that, unless a decree is to be 
a mere meaningless form a party to a 
suit must either accept or bring to appeal 
every decree of which he complains ‘and. 
if he does not appeal against a decree 
that decree must be regarded as final 
a‘*ainst him?. When these two principles 
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clash, the question which is to prevail is 
one of extreme difficulty. The arguments 
in favour of one or the other appear to 
me to be almost evenly balanced and in 
these circumstances the correct decision, 
in my opinion is that the appeal should 
be allowed to proceed, I therefore agree 
that the answer to the first question 
should be in the negative. The second 
question does not require an answer. 

Dalip Singh, J. — The questions refer- 
red to the Pull Bench for decision are as 
follows : 

(l) Two widows A and B are jointly in posses- 
eion of certain land. Each sues the other for a 
declaration that she (the plaintiff) is the exclu- 
sive owner of that land and that the defendant 
has no rights in it of any kind. Both suits are 
disposed of by a single judgment which decides 
that A is the owner but B is entitled to hold 
possession of half the land in lieu of mainte* 
uanoe. A separate decree is drawn up in each 
suit declaring the rights of tbe plaintiff accord- 
ing to that decision. B appeals against one of 
those decrees only, namely the decree given in 
the suit in which she was plaintiff. Does the 
fact that no appeal has been preferred by B 
"gainst the decree in the other suit of A prevsnt 
B’s appeal proceeding. 

(2) If the answer to question (1) is in the 
affirmative does the fact that A has filed cross- 
objections pressing her claim to exclusive owner- 
ship and possession affect the situation, if yes, 
then in what way ? 

In order to decide the first question 
referred, which in some form or another 
has been the subject of conflicting deci- 
sions in almost all the High Courts in 
India, it is necessary to examine more 
fully the facts and the pleadings in this 
particular case. Mt. Bhulli filed a sui,t on 
the 28th April 1920 against’Mt. Lachhmi 
claiming a declaration to the effect that 
the plaintiff Mt. Bhulli bolds a certain 
square of land as proprietor and that the 
defendant Mt. Lp.chhmi has no connexion 
with the said land. The grounds upon 
which'tbe claim to the declaratory relief 
was based were that the square in ques- 
tion belonged to Dewa Singh husband of 
Mt. Bhulli who was dead, that Mt. 
Lachhmi was a widow of Bishan Singh 
son of the said Dewa Singh who had pre- 
deceased his father Dewa Singh, that 
the revenue authorities had been induced 
to mutate the land in equal half shares 
during the absence of the plaintiff, that 
Mt. Lachhmi had no right to the said 
square in the presence of the plaintiff, 
that Mt. Lachhmi bad brought a previ- 
ous suit iu forma pauperis for mainte- 
nanoa during the lifetime of Dewa 
Singh but the application to sue in forma 


pauperis hai been rejected and that in 
these circumstances the plaintiff alone 
was the ^ole heir to the property in 
question. In reply Mt. Lachhmi pleaded 
by a written statement dated the 8th 
June 1920, that the plaintiff was nob the 
widow of Dewa Singh deceased but was 
as a matter of fact his mistress, that her 
previous husband Bam Singh was still 
alive and that in the lifetime of Ram 
Singh the plaintiff could not remarry. 

It was further pleaded that the plaintiff 
was not in possession of the entire square 
but was only in possession of the eastern 
half, the western half being in the pos- 
session of the defendant. It was denied 
that there had been any sharp practice 
with reference to the mutation. It was 
contended that the dismissal of the pre- 
vious application to sue in forma paupe- 
ris for maintenance had no effect whatso- 
ever upon the rights of the defendant 
and that the defendant was entitled to 
the entire heritage of Dewa Singh decea- 
sed even in the presence of the plain- 
tiff. There was also an objection as 
to the form of the suit which it was 
contended should be for possession. It 
was further contended that the 
plaintiff was a woman of loose cha- 
racter and committed adultery and 
for this reason was not 'entitled to the 
inheritance of Dewa Singh. In her oral 
pleadings Mt. Bhulli stated that she bad 
been lawfully married to Dewa Singh 
and that she was still his lawful widow, 
that Mt. Lachhmi was the widow of the 
pichhlag son of Dewa Singh and had no 
right of inheritance against the plaintiff, 
that she did not live with Dewa Singh 
and her former suit for maintenance had 
been dismissed. Ganda Singh agent of 
Mt. Lashhmi in oral pleadings stated the 
same as in the written statement. 

On the 23rd Nor. 1920 Mt. Lachhmi 
filed a suit against Mt. Bhulli for a 
declaration to the effect that the plain- 
tiff is the exclusive owner of the square 
and that the defendant has no concern 
with the square. The grounds of the 
claim were that the square in question 
was originally owned by Dewa Singh 
father-in-law of the plaintiff, that Dewa 
Singh bad died and the land bad been 
mutated half in the name of the plain- 
tiff and the other half in that of the 
defendant, but the plaintiff was in the 
possession of the said land, tbati 
Mt. Bhulli defendant had no right ia 
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the said land because she was^ not the 
widow of Dawa Singh father-in-law of 
the plaintiff. Mt. Bhulli in her written 
statement replied that the mutation of 
names in favour of Mt. Lachhmi was 
effected through fraud in defendants 
absence that the defendant was entitled 
to the property left by her husband, that 
the husband of the plaintiff had died in 
the life-time of his father and the plain- 
tiff had severed all connexion with her 
father-in-law and had not been allowed 
maintenance by the said father-in-law, 
that the plaintiff's application to bring 
a suit for maintenance in forma pau- 
peris had been rejected and the plaintiff 
had no right whatsoever in the property 
left by the defendant’s husband and that 
at any rate in lifetime of the defendant 
the plaintiff had no right whatsoever 
according to law and custom. Ganda 
Singh agent for Mt. Lachhmi pleaded 
orally that Mt. Bhulli was not the 
widow of Dewa Singh, that the rejection 
of the former application of Mt. Lachhmi 
had no bearing upon the case, that 
Mt. Lachhmi alone was the proper heir 
and that even assuming that the defen- 
dant was the widow of Dewa Singh still 
she had no right of succession to Dewa 
Singh in the presence of the plaintiff. 
Mb. Bhulli pleaded orally that the plain- 
tiff could not succeed to Dewa Singh in 
her presence and for the rest repeated the 
statement contained in the written 
statement. The Court struck the fol- 
lowing issues in Mt. Bhulli’s case : 

1. What should bs the value of the suit for 

jurisdiction ? r.. v i. 

2 Did plaintiff marry Dewa Singh about 

17 years ago and is Mt. Bhulli the lawful widow 
of Dewa Singh ? 

3, If 80 has defendant Mt. Lachhmi aright 
of succession to Dewa Singh’e land ? 

4, If not is plaintifi not entitled to the re- 
lief prayed for ? 

5, Is plaintifi unchaste and is she on that 
account not entitled to succeed Dewa Singh ? 

In Mb. Lachhmi’s case it struck the 
following issues : 

1. Is the defendant Mt. Bhulli still the wife 
of "BAm Singh ? 

2. Did plaintifi live with her father-in-law 
since her husband’s death and did he maintaia 
her ? If not what is the efieot of these circum- 
stances ? 

8. Does the rejection of the plaintifi’s ap- 
plication in forma pauperis afiect the suit ? if 
so how ? 

4. If issue No. 1 is decided against the plain- 
tiff and defendant Is found to be the widow of 
Dewa Singh, is plaintifi entitled to the whole of 
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the property of Dewa Singh ? If not to how 
much ? 

It then proceeded to dispose of both 
the suits by one judgment holding in the 
opening line of that judgment that the 
two suits covered exactly the same 
ground and therefore could be so dis- 
posed of. It held that Mt. Lachhmi had 
failed to prove that Ram Singh the 
first husband of Mt. Bhulli was alive _ or 
that she was living a life of unchasitity. 
It held afi&rmatively that Mt. Bhulli 
was the widow of Dewa Singh and com- 
petent to succeed to the latter’s estate 
unless Mt. Lachhmi could make out a 
superior right for herself. It held that 
the previous suit and the non-residence of 
Mb. Lachhmi with Dewa Singh were no 
disqualifications against her right to 
inheritance or bo maintenance. It -held 
that Mb, Lachhmi had no right of 
inheritance. It held that she had a 
right of maintenance only and that she 
was entitled to retain half the square 
as mutated by the revenue authorities 
in lieu of maintenance but nob as heir 
and that Mt. Bhulli was entitled to hold 
half the square as heir of Dewa Singh, 
It therefore gave Mt. Bhulli a declara- 
tion that she was the owner of half the 
square of Dewa Singh as heir of Dewa 
Singh and that the other half square 
should remain with Mt. Lachhmi in 
lieu of maintenance. In Mt. Lachhmi's 
suit it gave a declaration that 
Mb. Lachhmi was in possession and should 
retain possession of half the square of 
Dewa Singh in lieu of maintenance only ; 
and the parties were left to boar their 
own costs in both the suits. In 
Mt. Lachhmi’s case the following order 

was placed on the record. 

Poe the reasons given in the judgment (m 
English) forthcoming on the record of case 
No. 1841 Mt. Bhulli v. Lachhmi a declaratory 
decree be passed to the effect that Mt. Lachhini 
plaintiff is in possession of half the square left 
by Dewa Singh for her maintenance and thac 
she shall remain in possession thereof simply 
for the maintenance. The parties to b^r their 
own costs, order announced in Uourt in 

the presence of Lala Wazir Chand . 

Vakil for the plaintiff and Sardar Raohhpai 

Singh Vakil for the defendant. 

This brief order is dated the (to 

October 1921 that is the same date as 
the more lengthy judgment refeired to m 
this order which was actually placed on 
the record in Mt. Bhulli s case. 

Mt Lachhmi appealed from the 
decree in her suit and along with 
the appeal filed a copy of the judgment 
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placod on fcbe record in Bhulli s 

suib bub no copy of tha order placed on 
the record in her own suit. She did nob 
attach any copy of the decree passed in 
Mb. Bhulli’s suib. 

The question that now arrises for 
decision therefoi'o is whether the decrea 
in Mt. Bhulli’s case which has not been 
appealed from bars the hearing o( the 
appeal filed. 

I miy say at the oubset that counsel 
on both sides contented themselves with 
giving a list of the rulings of this 
Court and of the other High Courts 
which bear in some degree or 
or other on the point in question and 
as these rulings are conflicting and as 
the facts in them are often difficult to 
ascertain from the reported judgments 
no light on the difficult question involved 
has been thrown by the arguments ad- 
dressed to us. The only argument of 
counsel for Mt. Lachhmi was that the 
decision in a suit which had been decided 
simultaneously with another suit could 
not operate as res judicata in appeal 
Irom either of the suits. Counsel for 
Mt. Bhulli contended that there were 
two judgments because there were two 
fiuits that his suit had been finally deci- 
ded and that the suit of the other side 
was still pending and was, therefore, 
hatred by the rule of res judicata as 

stated in S. 11, Civil P* G. 

In view of the conflicting, and if I 
may say so with all deference, confusing 
•decisions given in the various cases, 
I consider that it is necessary to go 
back to first principles to analyse and 
•determine as far as possible what the 
principles involved in a decision of this 
particular question or cognate questions 
are. The law of res judicata is not fully 
stated in S. 11 of the Civil P. C. It in- 
volves for the purposes of this case 
two principles which for convenience 
I shall designate estopp.T by record 
and estoppel by verdict. No doubt 
as pointed out by Mr. Hukam Chand 
in his treatise on the Law of 
Bes Judicata at page 9 of the 1894 edi- 
tion the two principles are not really 
separate and iodependent branches of 
the rule of res judicata bub they are 
convenient for the purpose of bringing 
out the question involved and serve to 
keep clear wbat are the essentials to be 
looked at for the purposes of the decision 
in any particular case. It is unneces- 


sary bo enter into the question of 
estoppel by suit. I shall, therefore, first 
proceed to consider the nature of 
estoppel by record and then to consider 
the nature of estoppel by verdict and see 
whether either or both apply to the 
present case. 

At page 7 of the Treatise of 
Mr. Hukam Chand bar (estoppel) by 

record is thus defined : 

The supreme Court of Massachusetts is stated 
by the learned author to have held in Foster 
V, Richard Busteed that the doctrine of res 
judicata amounts simply to this, that a causa 
of action once finally determined without ap- 
peal between the parties on the merits by a 
competent tribunal cannot afterwards be liti- 
gated by new proceedings either before the same 
or any other tribunal. 

Put shortly the meaning of estoppel 
by record in its simplest form is that 
where a suit has once been brought and 
decided on a certain claim or demand, 
the same claim or demand cannot be 
relitigated between the parties. As 
regards the question what the words 
cause of action in the above definition 
mean it is important to bear in mind 
the decision of their Lordships of the 
Privy Council in Chand Kaur v. Partap 
Singh (67). In that case Lord Watson 
held that the cause of action has no 
relation whatever to the defence which 
may be set up, nor does it depend upon 
the character of the relief prayed for by 
the plaintiff. It refers entirely to tha 
grounds set forth in the plaint as the 
cause of action or in other words bo the 
media upon which the plaintiff asks the 
Court to arrive at a conclusion in his 
favour. In Soorjomonee Dayce v. Suda- 
nand (13) their Lordships of the Privy 
Council further held that the term 
cause of action is to be construed with 
reference rather to the substance than 
to the form of action. In Krishna 
Behari Bay v. Banwari LaZ (68), their 
Lordships of the Privy Council held that 
the expression cause of action cannot be 
taken in its liberal and its most restricted 
sense. It thus appears that an estoppel 
by record prevents parties from litigating 
in a suit brought on a cause ‘of action 
which cause of action has been heard 
and determined by a Court of competent 
jurisdiction in a former suit between the 
same parties or between parties under 

(67) [1889] 16 Oal. 98=15 I. A. 156=5 Sar. 

243 (P.C.). 

(68) [1871] 1 Oal. 141=2 I. A. 283 =25 VV. B. 

1=3 Suthet 213=3 Bar. 5a9 (P.O.). 
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^hom they claimed and this estoppel by 
record vras independent of the form in 
which the subsequent suit was brought. 

Estoppel by verdict is also dealt with 
by the learned author Mr. Hukam Ghand 
at page 7, S. 7, of bis work and he states 

it thus : 

The fiist of that branch of the doctrine is 

that an actual decision on any matter directly 

in issue in every subsequent suit brought on 
any cause of action or for any purpose or object. 

At page 8 the learned author quotes 

Mr. Black as follows : 

The difference between the two cases (i.e.. 
estoppel by record and estoppel by verdict) are 
found chiefly in two regards namely as regards 
the identity of the subject matter in the succes- 
sive suits and as respects the scope of the 
estoppel as to the matters determined by it. 

Now S. 11 of the Civil P. C. 


follows : 

No Court shall try any suit or issue in which 
the matter directly and substantial!}’ in issue 
(has been directly and) substantially iu issue in 
a fjrmer suit between the same parties or b3t- 
ween parties under whom they or any of them 
claim litigUting under the same title in a Court 
competent to try such subsequeit suitor the 
suit in which such issue has been subsequently 
raised and has been heard and Anally decided by 
such Court. 


Explanation 1 of the section is as 
follows : 

The expression "former suit” shall denote a 
suit which has been decided prior to the suit in 
question whether or not it was instituted prior 

thereto. 


The first question is whether S. 11 in 
terms applies to the facts of this parti' 
cular case. In order to determine that 
it is necessary to decide what is the 
meaning of the word “suit” in the sec* 
tion. The clue to this is furnished by 
the expression in a Court competent to 
try such subsequent suit or the suit in 
which issue has been subsequently raised. 
From these words to my mind it appears 
perfectly clear that the word “suit” refers 
to the trial of the suit in the Court of 
first instance. It is a general principle 
of the construction of statutes that un* 
less there is something distinctly to the 
contrary, words in the same statute and 
a fortiori in the same section must be 
held to mean one and the same thing 
and I would, therefore, hold that the 
word “suit” in S. 11 whereever it occurs 
always means “Suits in the Courts of 
first instance.” 

The next question for decision is when 
is the suit said to be decided. Here 
again the clue to the decision is fur* 


nished by the expression “and has been 
heard and finally decided by such 
Court.” The words “such Court” refer 
back to the words Court competent to 
try such subsequent suit, and, therefore, 
refer, in my opinion, to tbe Court of first 
instance. The words “former suit” 
shall denote a suit which has been 
decided prior to the suit in question in 
Explanation. I refer, therefore, to a 
decision of the suit in the Court of first 
instance. In this particular case if it be 
taken for granted that the suits were 
disposed of by one judgment as stated by 
the trial Court and as assumed in the 
question referred to the Pull Bench there 
was no former suic within the meaning 
of Explanation I, because neither of the 
two suits could be said to have been 
decided prior to the other suit. 

I should like to point out, however, 
that on the facts given above it is a 
question of some difiBculty as to whether 
the Court meant to deliver two identical 
judgments in the two suits or whether 
the Court intended to dispose of the 
suits by one judgment as stated by him 
in words. It must be borne in mind 
that apart from certain formal and 
technical issues there were two main 
issues on the merits in the two suits. 
The first issue was whether Mt. Bhulli 
was the lawful widow of Dewa Singh. 
The onus of the Issue was not the same 
in the two cases because Issue No. 1 in the 
Lachhmi’s case which was framed is the 
defendant Mt. Bhulli still the wife of 
Ram Singh was really equivalent to the 
issue “ is defendant Mt. Bhulli not the 
widow of Dewa Singh.” The second 
issue on the merits was whether Lachhmi 
was a preferential heir to Dewa Singh’s 
laud in the presence of his widow Mt. 
Bhulli. The onus of this issue was the 
same in both suits. The learned Judge 
in his order placed on the record in Mt. 
Bhulli’s case held both negatively that 
Mt. Lachhmi has failed to prove that Mt. 
Bhulli was not the widow of Dewa Singh 
and held affirmatively that Mt. BhulU 
was the widow of Dewa Singh. The 
reliefs sought by both the plaintiffs 
were also stated in that As 

already pointed out, the opening line of 
the judgment was that the two suits 
were to be disposed of by one judgment. 
On the other hand it seems to me ex- 
tremely difficult to hold that two suits 
can be disposed of bv one judgment. 
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though it is easy to hold that they are 
disposed of by two identical judgcDents. 
However, no copy of the order in Mt. 
Bhulli’s case was placed on the record 
in Mb. Lachhmi’s case which only con- 
tained the few words already given. If 
those few words were to be treated as 
a judgnaenb then the decision of the 
present appeal would be that Mb. 
Lachhmi had appealed from the decree 
in her own suit and had attacked the 
judgment in Mt. Bhulli’s suit but not the 
judgment in her own suit. The appeal 
would, therefore, nob be properly consti- 
tuted. No such objection seems to have 
been raised by counsel before the Division 
Bench nor was any such objection raised 
before the Pull Bench. It must be taken, 
therefore, for purposes of this case that 
the suits were disposed of by a single 
judgment and not by two identical 
judgments or by two separate judgments 
one of which incorporated and embodied 
the other in itself. It follows from this 
that 11, does not in terms apply to 
the facts of this case. . 

It has, however, been held by their 
Lordships of the Privy Council in recent 
cases that S. 11 is nob exhaustive of the 
law of res judicata, and it, therefore, 
becomes necessary to consider whether m 
a case like this the appeal is barred by 
reason of any principle of the law of res 
judicata as apart altogether from the 
terms of S. 11. It seems bo ms that it 
is extremely difficult to hold on general 
principles that there can be any estoppel 
by verdict when the verdict on which 
reliance is placed as constituting the bar 
is itself centained in the judgment 
which is the subject of appeal. In order 
to decide the question of estoppel by 
verdict it is not sufficient to look merely 
at the formal expression of adjudication 
in a former suit. It is essential to see 
whether the matter in issue in the sabse* 
quent suit was put in issue in the former 
suit, and was heard and finally decided. 
In order to determine whether the mat- 
ter in issue was heard, and finally decided 
it'is always necessary to refer to the 
pleadings and the judgment in the 
former suit, to the 'pleadings in order 
to determine what was the matter in 
issue and to the judgment to determine 
whether it was heard and decided. It 
is, therefore, necessary as it seems to me 
that there most be a judgment other 
than the judgmoat in appeal on which 


reliance must be placed in order to 
constitute the bar and if for some reason 
or another there is no such judgment 
then estoppel by verdict cannot possibly 
be held to arise. 

Next I proceed to consider the question 
whether in this case there is an estoppel 
by record, because of the fact that two 
separate decrees were drawn up in the 
two suits. Bearing in mind the defini- 
tion given of cause of action in the 
ruling of their Lordships of the Privy 
Council already cited above it seems to 
me that in substance the plaint of ^ Mt. 
Bhulli asserted that she was the heir of 
Dawa Singh in preference to Mt. Lachhmi 
and asked for a declaration to that effect. 
Similarly in substance the suit of Mb. 
Lachhmi asserted that she was the pre- 
ferential heir of Dewa Singh as against 

Mb. Bhulli and asked for a declaration 
to that effect. A declaration was given in 
Mb. Bhulli’s suit bo the effect that she 
was the heir ot Dewa Singh in preference 
to Mt. Lachhmi. It is clear that if the 
above is the correct way of looking at 
the two suits then there is an estoppel 
by record against Mt. Lachhmi, because, 
of the existence of the decree. I have 
been much pressed by the argument that 
it is really a matter of accident that the 
suit was brought in a declaratory form 
as it actually was. If Mb. Lachhmi had 
bean in possession of other property the 
suits of both parties would have been 
suits for possession of that property of 
which they themselves were not in pos- 
session. No doubt even in such a case 
an issue would have arisen as to ^ which 
of them was the preferential heir, and 
the decision on the issue might have 
constituted in certain circumstances an. 
estoppel by verdict, bub would not 
necessarily have constituted an estoppel 
by record. In this particular case for 
instance both the suits have been dis- 
missed. Mb. Lachhmi’s on the ground 
that Mt. Bhulli was a preferential heir 
and Mt, Bhull’s on the ground that Mt,. 
Lachhmi was entitled to retain the p^- 
party in lieu of maintenance. But, the 
decrees in the two suits would simply 
have been for the dismissal of the suits 
and in order to see whether any bar was 
created by way of estoppel it would have 
been necessary to look at the judgment, 
as distinguished from the decree. It 
might be urged that in effect the two- 
suits really related to the property to 
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hich tha title parties was dis- favour of the second pre-emptor giving 

^'ited and that it was only the accident him the right to pre-empt within a 
utation which constituted them certain time and on his failure to do so 
cosl^rers in a joint Khata which led to the first pre-emptor was also given a 
the suits being in the form that they right to pre-empt. There was one judg- 
ware It seems to ma, however, on a ment and decree in both the suits, see 
closer examination of the argument that page 261 of the reported ruling. The 
the form of the suit did really express second pre-emptor appealed in his own 
the real matter of contention between case and the question was whether the , 
the parties which was their claim to the decision in the other case barred the 
inheritance of Dewa Singh. It follows appeal. Assuming that the facts are 
that Mt. Bhulli obtained a decree declar- correctly stated and that there was only 
ing that she was the heir and this one judgment and decree in both the 
decree settled the status of the cases (and I draw attention to this fact 
parties inter se. and as the decree because in Bhan Singh y. Gokal Chand 
in that suit has not been appealed against (3) it is stated that the head note of the 
it is now outstanding against Mt. case is wrong in stating that the same 
Lachhmi and constitutes a bar by record decree was given in both suits) then it 
a^^ainst her. In this appeal, therefore, seems to me quite clear that impliedly 
where she asks for a declaration that the trial Court had consolidated the two 
she is the exclusive owner of the square suits after impleading the second pre- 
on the ground that she is a preferential emptor in the suit of the first pre-emptor 
heir to Mt. Bhulli if she succeeded there and as held by the Full Bench it was 
would be two conflicting decisions on the only a clerical omission on account of 
same point. I am, therefore, of opinion which the first pre-emptor was not 
that his appeal cannot proceed. impleaded in the suit of the second pre- 

In view of the numerous conflicting emptor. If this was so then there could 
decisions of our own and other High be no question of bar of an appeal because 
Oourts I think it is necessary to briefly when tha suits were consolidated there 
examine the rulings of our own Court was but one judgment and one decree 
and certain rulings of the other High and therefore the decision was correct 
Oourts in order to make the basis of the though I am unable with all deference 
above decision more clear and in order to accept the reasoning of tha decision 
to prevent confusion in subsequent suits, which proceeds on the ground that tha 
It may be a moot point whether res word ‘ former ' in S. 11 of the Civil Pro- 
judicata is a matter of procedure or of cedure Code must be decided with refer* 
substantive law but in cases of this kind ence to priority of institution and not to 
the question really is a matter of pro- priority of decision. The controversy 
cedure and Court fees and it is essential that once existed on this point has been 
that litigants should know exactly what set at rest by the Legislature by Expia* 
the position is lest the justice of the nation (i) but the fact that the words 
matter be defeated on technical grounds are put into an explanation shows also 
or the substantive rights of appeal be that the Legislature considered ^ that 
adversely affected. I, therefore, pass on they had always existed impliedly in the 
to consideration firstly of the rulings of section as it stood originally. 
our own High Court and the Chief The weight of authority was also the 
Court. other way even prior to the amendment 

In Jogul Kishore v. Chammo (2) there of the Code in 1908. If it be h®ld that 
were two suits for pre-emption filed by in Jogul Kishore v. Chammo (2) there 
two rival pre-emptors against the same were two identical decrees and two 
defendant. The plaintiff in one case identical judgments then it seems to me 
was made a party in the suit of the other that the appeal was barred on the groun 
pre-emptor. No corresponding order was both of estoppel by verdict 
passed in the suit in which the first pre* by record. If he considered a 
emptor was himself plaintiff. The two was one judgment and two decrees 
cases were tried together and ultimately it seems to me the appeal was barred y 

the second pre-emptor was held by estoppel by record though not by verdic . 

the trial Court to have the superior It must always be remembered that the 
right and a decree was passed in Court should lean in all cases of doubt 
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in favour of the right to proceed and if 
it was doubtful whether the Court 
.meant to pass one judgment and one 
'decree or two judgments and two decrees 
then the Ifull Bench was right in hold- 
ing that there was one judgment and 
one decree in order to prevent the 
substantive right of appeal from being 
negatived on a purely technical ground. 

In Dalipci v. Rani Suvaj Knav (l8) the 
tfacts were as follows : 

The plaintiff brought one suit to 
contest a large number of alienations 
made by her mother and stepmother. 
The original suit was by order of the 
Oourt made three suits. All these suits 
were decided by the District Judge by 
one judgment. It seems that separate 
■decrees were passed in each suit. The 
■trial Oourt held in favour of the compe- 
tency of the plaintiff to sue. One of the 
appeal was taken to the Divisional Court 
on account of the valuation of the suit. 
The other appeal went to the Chief 
Court. The Divisional Judge decided in 
■favour of the competency of the plaintiff 
^ind no appeal was taken from that deci- 
sion. It was argued in the Chief Court 
■that by reason of the judgment of the 
Divisional Judge the appeal in the Chief 
Court was res judicata qua the persons 
who were parties before the Divisional 
Judge. The Chief Court held correctly, 
if I may so with all respect, that S. 2 
Jid not apply to the tacts of the case. 
It also held that the decision of the trial 
Court could not bo res judicata because 
all the suits had been decided simultane- 
ously by that Court and it further held 
iihat the decision of the Divisional Judge 
was not res judicata because he was not 
-competent to decide the appeals pending 
•before the Chief Court. It laid stress on 
the point that legal provisions in bar of 
•any suit must be strictly interpreted in 
•favour of the suit. 

It is with some deference and reluct- 
:anoe that I venture to think that the 
learned judges were wrong in holding 
•that the decision of the learned judges 
was not res judicata could be arrived at 
simply by substituting the word appeal 
‘for the word "suit" throughout S, 11. 
Then no doubt the reasoning of the 
learned judges in Dalipa v. Rani Suraj 
would be correct. But with great 
deference I am unable to accede to this 
view. It seems to ms that the principle 
•of res judicata in India applies whenever 


the original Court is competent to decide 
the subsequent suit. The question whe- 
ther the decision was arrived at in 
appeal or otherwise does not really arise. 
To illustrate : if A brought a suit against 
B which was dismissed by the trial 
Court but was decreed by the appellate 
Court and subsequently B brought a suit 
against A in which the same issue was 
involved, it could not be said that the 
judgment in favour of A in the first suit 
did not operate as res judicata. There- 
fore it seems to me that once the Divi- 
sional Judge had come to a decision on 
the common issue in the case and there 
was no appeal taken from that decision 
the matter became res judicata in all 
Courts. I would therefore bold that 
Dalipa v. Rani Saraj (18) was wrongly 
decided on the point. 

In Bhan Singh v. Golcal Chand (3) the 
plaintiff sued for recovery of Rs. 82o 
principal and Rs. 412-8-0 interest on a 
hehi entry. The first Court decreed 
Rs. 325 and interest at two per cent per 
mensem making the total of Rs. 448'8'0. 
Both parties appealed and the^ lower 
appellate Court wrote a judgment in the 
defendant’s appeal covering both appeals 
and accepted the plaintiffs’ appeal allow- 
ing Rs. 825 & Rs. 264 as interest total Rs. 
1,089 and dismissed the defendants appeal. 
Separate decrees were given in the two 
appeals and a short judgment was also 
written in the plaintiffs’ appeal refer- 
ring to the other judgment. The defend- 
ants preferred a second appeal to 
the High Court attaching copies of 
both the judgments and of the decree 
in the plaintiffs’ appeal but nob of 
the decree passed in his own appeal. 
The Hi«h Court held that the decision 
qua the'^sum of Rs. 448-8-0 was barred as 
res judicata. It seems to me that in a 
case like this where there is only one suit 
and substantially the appellate Court 
disposed of both appeals by one judgment 
it should always be presumed in the 
absence of any direct indication to the 
contrary that the appellate Court con- 
solidated the two appeals by virtue of 
its inherent power to do so. The defen- 
dants’ appeal had been dismissed. Strictly 
speaking, the main judgment should have 
been in plaintiffs’ appeal and the judg- 
ment in defendants’ appeal should only 
have been for the purpose of dismissing 
his appeal qua the sum decreed against 
him by the trial Court. The reverse 
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procedure was followed and it seems to me 
this should have been taken as an indica 

■f ^ ol 
Es°'‘ 448^8-0 which was the subject matter 
ff defendants- appeal. The Earned Judge 
seems to have held that there was an 
estoppel by verdmt (see page 87 of the 
decision). I would point out in this con- 
nerJon that if the decision oE the learned 
Judge was correct on the point, the ques- 
tion's to whether interest should or 
should not be allowed to the plaintiff 
and its rate was also res judicata on the 
same ground. Yet in his decision the 
learned Judge proceeded to consider the 
question as to whether oral evidence was 
admissible to prove the agreement to pay 
interest and hold that the agreement 
was a question of fact and, therefore, 
could not be considered in second appeal. 
I am, therefore, of opinion that Bhan 
Singh v. Gokal (3), was not rightly de- 
cided and the principle of the presump- 
tion in favour of the right to proceed 
was not given sufficient weight on the 
facts of that particular case. 

In Mohammad Din v. Mt. Zepunnissa 
(4), the plaintiff sued Z N. widow of A 
D. and'G N. and R B. vendees from her 
for possession of their share in two 
houses by partition. The trial Court 
decided in favour of the plaintiffs and 
gave them a decree subject to the pay- 
ment of Rs- 316 toZ.N. Two appeals 
were filed before the District Judge, one 


parties had not been filed in the High 
Court. There was, therefore, according 
to the decision of the High Court no 
proper appeal before them. This was, 
therefore, not really a case of res judicata 
though the learned Judges went on to 
say that if the present appeal were 
heard and the decree in favour.of Z N. 
set aside, there would still be subsisting 
the decree in favour of G. N. and R. B. 
which would operate as res judicata. It 
is not very clear what the meaning of 
the learned Judges was but if they meant 
that the appeal against Z N. would be 
infructuous the decision seems correct, 
but it is unnecessary to go further. 

In Ghania Dal v. Roshan Dal (6), the 
plaintiffs brought a suit on the basis of 
certain accounts. The defendant claimed 
that nothing was due to the plaintiff on 
the accounts of the plaintiffs except a 
small item and that certain sums were 
due from the plaintiff to the defendant 
on other items not included in the ac* 
count of the plaintiff and as a sum of 
R3.34-9-0 was due to the defendants from 
the plaintiff. The trial Court dismissed 
the plaintiff’s suit and gave a decree for 
Rs. 34-9-0 in favour of the defendant. 
There must have been originally only 
one judgment and one decree, though 
the fact is not clearly stated in tho 
report. The plaintiff appealed against 
the decision dismissing the suit. Ho 
later on also filed a second appeal against 
the decision in favour of the defendant. 
The High Court pointed out that the 


appeal by G N. and R B. vendees in 
which plaintiffs and Z N. were made 
respondents and the second by Z N. in 
which the plaintiffs were the sole res- 
pondents. The District Judge disposed 
of both appeals by a judgment in Z N’s 
appeal and wrote a short judgment in 
the other appeal referring to this judg- 
ment. Two separate decrees were drawn 
up in each appeal. The District Judge 
accepted the appeals and dismissed the 
plaintiffs’ suit. The plaintiffs then 
presented a second appeal to the High 
Court from the judgment and decree in 
Z N’s appeal only impleading, however, 
G N. and R B. the vendees. No copy 
of the decree or judgment in the appeal 
of G N. and R B. the vendees was filed 
with this appeal. The High Court held 
that the appeal could not proceed against 
G N. and R B. the vendees because the 
decree in which G N. and R B. were 


plaintiff could have appealed to the 
District Judge in one appeal against both 
the decisions. The District Judge 
held that the appeal of the plain- 
tiff qua Rs. 34-9-0 was time barred. 
In the other appeal be held thab 
the decision of the trial Court wae 
right in dismissing the plaintiff’s suit. 
Two appeals were then taken in the 
High Court. The appeal as regards 
Rs. 34-9*0 was again held to be time 
barred in the High Court. The High 
Court then held that the appeal qua the 
plaintiff’s suit could not proceed on the 
ground of res.judicata because the correct- 
ness of the defendant’s account could not 
be challanged by the plaintiff in that 
appeal by virtue of the decision in the 
other appeal. It is difficult for me to 
follow the decision. The District Judge 
had held that the appeal qua Rs. 34-9-0 
was time barred. He, therefore, gave no 
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decision on the merits and the judgment 
and the decree of the trial Court stood. 
The appeal from the decision of the Dis- 
trict Judge to the High Goirt was again 
held to he time barred and, therefore,, 
the High Court gave no decision on the 
merits. On the merits, therefore, only 
the decree and judgment of the trial 
Court stood. The High Court itself 
pointed out that the plaintiff could 
have lodged one appeal against the entire 
decision of the trial Court. If, therefore, 
the plaintiff chose to drop appeal qua a 
portion of the judgment of the trial 
Court, I fail to see how the decision qua 
the other portion could be res judicata 
in the case. Farther as the items in- 
volved in the plaintiff’s suit were 
different from the items involved in 
defendant’s suit I am again unable to see 
how the decision in the one could be 
res judicata in the other. I am, there- 
fore, of opinion that 4 Lahore Law 
341: was wrongly decided. 

In Mi, Bhuri V. Mt. Asghari (48), the 
plaintiff sued for Rs. 5,000 as fixed dower 
and obtained a decree for Rs. 3,0J0 in 
the trial Court. Buth parties appealed 
to the District Judge who dismissed both 
the appeals. The defendant then pre- 
sented a second appeal in the High 
Court unaccompanied by a copy of the 
decree dismissing the cross appeal of the 
plaintiff. The High Court held that 
there was no bar by operation of the law 
of res judicata against the appeal. The 
facts are nob clearly stated in the report, 
but if it be taken that the defendant’s 
appeal had been dismissed qua Rs.3,000 
and the plaintiff’s appeal had been dis- 
missal qua Rs. 2,000 which was not 
decreed to her by the trial Court, there 
the decision is perfectly correct. Kishori 
Lai V, Tilak Ram (49). is a single Bench 
decision. The facts are similar to those 
of Bhuri v. Mt. Asghari (48) and the 
case was rightly decided, if I 'may say so 
with all respects. In Mahomed Jan, v. 
JDiiftcha/ti (5;, the facts are not clearly 
stated in the judgment. In appears that 
there were two suits one for pre-emption 
by Muhammad Jan in which the defen- 
dants DuUOhand and Munshi Lai pleaded 
that thay had an equal right of pre-emp- 
tion with Muhammad Jan because they 
had purchased a portion of a katra from 
one Chet Ram. Muhammad Jan based 
his right to pre-emption on the fact that 
he was the owner of the whole of the 


Lahore 315 

Icatra. Dull Chand and Munshi Lai also 
brought a suit for partition of the kat^^ 
on the basis of the sale by Chet Ram 
against Muhammad Jan. The right of 
Ghat Rim to sell any portion of tho 
katra was dispute! by Muhammad Jan. 
It is stated in the judgment that both 
suits ware tried together oq the ground 
that their decision depended on the 
question whether Chet Ram hal a 

saleable interest in the katra and the 
suit for pre-emption was accordingly 
delayed for this reason. The trial Court 
dismissed the suit of Munshi Lai and 
Duli Chand holding that Ghat Ram had 
no title in the katra and granted 
Muhammad Jan a decree for pre-emption- 
lb is nnb clear if there were two judg- 
ments and two decrees or one judgment 
and two decrees in this case. If there 
were two judgments and two decrees 
then in a case like this there would, in 
my opinion, be an estoppel by verdict 
against Dili Chand and Munshi Lil who 
it appears, appealed only against the 
dismissal of their own suit, bub not 
against the pre-emption decree obtained by 
Muhammad Jan. If, however, there was 
only one judgment bet two decrees then it 
seem ? to me that there could be no estoppel 
by verdict and eq lally there could be no 
estoppel by record, because the mere 
fact that a decree for pre-emption stood 
qua certain property in the name of 
Muhammid Jan against Munshi Lai and 
Duli Chand could not be estoppel by 
record as regards different property to 
which Munshi Lai and Duli Chand 
claimed title. This ruling may be con- 
veniently considered with Zakaria v 
Debia (l), on which it is based. The facts 
were that two suits were filed by two 
rival possession of a house 
which had been sold. The suit of the first 
pre-empbor was dismissed and the second 
pre-emptor’s suit was decreed. Both 
were impleaded in each other’s suit 
which were decided on the same day. 
The fi»^st pre-emptor appealed to the 
District Judge against the decision of 
his suit but did not appeal from the 
decree in the second pre-emption suit. 
The District Judge held that the decree 
in favour of the second pre-emptor 
operated by way of res judicata and the 
appeal was therefore, barred. This con- 
tention was upheld in the High Court. 

Now, if it were held in any case that 
there were two judgments and two 
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decrees then it seams -to me that there 
would be both estoppel by record and 
estoppel by verdict in a case like this. 
If on the other hand there was only one 
judgment as is clearly stated in Zaharia 
V, Delia (1) then on the reasoning already 
given there would be no estoppel by 
verdict, but there would be estoppel by 
record. The only way in which estoppel 

by record could be avoided would be to 

bold that the suits were consolidated, 
the issues on the merits in them being 
identical, viz., whether the first and 
second pro-emptor had^a right to pre-empt 
against the vendee and secondly which 
of them had the preferential right. The 
question is whether there can be a 
presumption that the Court intended to 
consolidate the suits when there is no 
express order of consolidation. It seems 
clear to me, firstly that the Court has 
power to consolidate suits though there 
is no express provision in the Code on 
the point. See in this connexion Nanda 
Kishore v. Bam Golam (27) and Hukum 
Chand v. Kamalanand (26) but the ques- 
tion still remains whether such an order 
can be presumed when there is no express 
order to consolidate. I may say at once 
that the fact in Suleman v. Partab (36) 
are not sufficiently given for me to hold 
that any such presumption could have 
arisen in that case. I assume, however, 
for the purposes of argument that if the 
issue were as I have stated them it 
would follow that the impleading of the 
two pre-emptOrs in each other’s suit 
might imply an order of consolidation, 
and if-there was only one judgment dis- 
posing of the two suits I would be 
prepared to hold that a presumption that 
the Court intended to consolidate the 
suits should be raised. It must be borne 
in mind that the result.of the impleading 
of the two pre-emptors in each other’s 
suits is ordinarily to make the two suits 
almost identical. 

In Zaharia v. Delia (1) Mr. Justice 
Ohamier remarks as follows : 

The case must ba treated, in mj opinion, as 
if two separate judgments had been prepared. 
q?here were, of course, two separate decrees. The 
Oode of Oivil Procedure requires a separate judg* 
ment and decree for each suit or appeal and 
two or more decrees cannot be challenged by 
one appeal. In the absence of a provision enabl* 
ing -the Oonrt to consolidate the suits and 
appeals and pass one judgment and one decree 
instead of as many judgments anrf as many 
decrees as there are suits or appeals, I see no 
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esc ipe from the oooclusioa that in a case like 
the one before us the appellant must file two 
appeals if he wishes to avoid the bar of res 
judicata. 

With all raspecfc to the learned Judge 
who delivered that judgment it seems to 
me now clear that the Code of Civil 
Procedure is not exhaustive and there- 
fore the absence of a provision enabling 
the Court to consolidate does not mean 
that the Court has no power to consoli- 
date suits and appeals I have already re- 
ferred to two judgments in this connexion 
but I might also refer to Kashi Prosad 
V. Secy, of State (29) where appeals in 
different suits were by the order of the 
Court actually consolidated. I would 
follow, therefore, that if the learned 
Judge in Zaharia v. Delia (1) had con- 
sidered that the absenee of the provision 
in the Code of Civil Procedure did not 
debar the Court from consolidating the 
suits he might have been willing to 
presume in the case before him that 
there had been such an order of con- 
solidation. The facts of Zaharia v. 
Delia (1) are not sufficiently clear for me 
to say that the presumption should have 
been drawn. My conclusion, therefore, 
is that in cases of this kind the Court 
should draw the presumption, if the 
subject-matt er of the two suits is iden- 
tical and the questions raised in them 
are also, in substance identical because 
of the principle that I have already 
sbateJ, viz., that the Ccurb should lean 
in favour of the right to proceed. 

I confess, however, that it is with some 
hesitation that I hold that an order of 
consolidation should be impliedly pre- 
sumed where none has actually, been 
pussed. 

Mariamnisa v. Joynab (8) is a case m 
which two of the Judges considered that 
the rale of res judicata did not apply 
and one judge considered that the rule 
did apply. The facts were that M and 
J, two Muhammadan co-widows brought 
two separata suits for the recovery of 
their dowers from the estate of their 
deceased husband. A question was raised 
in these suits whether two houses belonged 
to the estate of the husband. They were 
claimed as her separate property by 
M The suits were tried together by 
consent of parties and disposed of in one 
judgment. It was fonnd by the trial 
Court that the two houses belonged to 
M. as bar separate property. Two sepa* 
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expired. This being so where the Court 
had not so decided it could not be 
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rate decrees were drawn up in one of 
which it was stated that M's claim to 
dower would be recovered by her from 
the estate of her husband excluding the 
two houses. J appealed only from the 
decree in her own suit mainly on the 
ground that the finding that the two 
houses were M’s separate property was 
erroneous. She preferred no appeal 
against the decree in M’s suit. As the 
judgment was one and the same as 
stated at page 1102 of the report there 
could be no estoppel by verdict ; nor on 
the facts of that case could there be any 
estoppel by record as J was not concerned 
with the question whether M should 
recover her right from the property of 
her husband excluding the two houses. 
The case was to some extent peculiar in 
its facts but I am of opinion for the 
reasons given above that the case was 
rightly decided. 

It becomes, necessary, however, to 
further examine a view that was put 
forward by Mr. Justice Harrington in 
that case. The learned Judge held that 
there being only one judgment there 
could be no res judicata, and that it 
would be a legal fiction if the one judg- 
ment was regarded as two judgments. 
He further held that if by fiction it was 
regarded as two judgments then the first 
judgment would be the judgment on the 
merits and the second judgment would 
only be that by virtue of the first Judg- 
ment the point was res judicata and 
therefore that the judgment would be 
no bar to the hearing of the appeal. ^ 

In Gurraju v. Venhateswara (34) it 
was held in a case where the Court had 
actually proceeded to so decide the 
second suit that the second judgment 
and decree did not operate as res judi- 
cata during- the interval preceding the 
appeal or the interval preceding the 
decision of the appeal, and that therefore 
the second judgment being not on the 
merits but on a mistaken view of the 
law could not bar the hearing of the 
question raised in the appeal against the 
dGCF^o in tho first suit. 

It; would follow, therefore, if the 
reasoning of the learned Judges of the 
Madras High Court is correct, that a 
Court would be wrong in deciding a 
second suit on the ground that the judg- 
ment in the first suit acted as res judi- 
cata before the period for appeal had 


presumed that the Court had erred in 
law and decided that the second suit 
was res judicata by reason of the judg- 
ment in the first suit where the (iourt 
had not actually done so. 1 would prefer 
to hold that in a case such as reported 
in Gurraju v. Veukateswara (34) the 
judgment and decree did not constitute 
res judicata nob so much because the 
decision is wrong in law bub because 
by reason of a supervienb fact, namely, 
the fact that the judgment was no longer 
a judgment in the sense that the matters 
decided in it were no longer res judicata 
but had become res sub judice, the basis 
of the judgment and the decree in the 
second suit were gone, and therefore, 
they could not act as a bar to an appeal 
against the decree in the first suit. It 
is unnecessary, however, to pursue this 
matter further. I must not be taken to 
express dissent from the reasoning and 
decision in Gurraju v. V enkatsioara (34). 

The second question referred to the 
Full Bench can be shortly disposed of. 
If the appeal can proceed so can the cross 
objections and if the appeal cannot 
proceed neither can the cross objections. 
The fact that the respondent has put in 
cross objections cannot make any differ- 
ence to the answer to the first question. 

Since writing the above judgment I have 
had the advantage of reading the judg- 
ment proposed to be delivered by Mr. 
Justice Tek Chand, with which Mr. 
Justice Campbell and Mr. Justice Addison 
have concurred. I regret that I ana 
unable to agree with that decision and 
it seems to me necessary to explain my 
position with reference to the points of 

difference. 

There are two points of difference, one 
which goes to the root of the matter and 
is a substantial point of difference and 
the other which may be said to be 
accidental to this case. Mr. Justice Tek 
Chand holds that the estoppel could nob 
be created by a decree ; it could only be 
created by a judgment. A decree sheet 
according to him is not such a record m 
the technical sense of the term as would 
create an estoppel. He refers to Spencer 
Bower s doctrine of res judicata at page 
5, para. 10. So far as I have been able 
to understand the learned author it 
geems to me that he is there dealing 
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fK« nnesbion of the mode of proof High Court. In the Madras High Court 
■ d?cata and pointing oat that the however, there is no diversity of judicial 
of res ]a j.g^.Qj.d will not prove the opinion and the course of decisions has 
absence o^^ estoppel- He does not been uniform. I have nob been able to find 

h Id^^he contrary proposition that the any case bearing on the question referred 
’ 0 of the record in the form of a to us in the reports of the Bombay High 

presenc^^ nob conclusive proof of the Court. There is just one solitary decision 

^tonnel Now a decree is defined in the of the Patna High Court, and also one 
Civil P- G-* case from Rangoon. 

adjudication which, so far as regards the Before coming to the decision of this 
Court expressing it, conclusively deter- vast variety of judicial opinions on the 
mines the right of the parties with subject I may observe that the law 
re'^ard to all or any of the matter in relating to res judicata is not confined 
controversy in the suit. I fail to see the to the four corners of S. 11 of the Code of 
difference between a "decision” and Civil Procedure. Beyond the cast iron 
‘‘an adjudication” for the purposes of res frame of S. 11 and its predecessor S. 13 
judicata and hence with much deference of the Code of Civil Procedure and the 
I venture to differ from the opinion of case law which has accumulated under 
the learned Judges. the phraseology employed in these two 

The second point on which there is a sections, there are general principles of 
difference of opinion is really an accident the law of res judicata w’hich lie em* 
as I shall presently explain. The point bedded in text books of standard writers 
is why the principle of presumed consoli- and in the vast volume of the case law on 
dation which I am prepared to apply in the subject and which are independent of 
certain cases as stated in ray judgment is the codified law. This has been recog- 
not applied by me in the circumstances nised by the highest authority vide Bam 
of this case. The reason for that is Kripal y. Rup Kiiari Hook y. Admi^ 
found in issues framed in the case. Issue nistrator General of Bengal (15) and 
No. 5 in Mt. Bhull’s case has no counter- T. B. Ramachandra Rao v. Ramachandra 
part in Mt. Lachhmi's case. Issue No. 2 i2ap(l6) and I need not cite numerous 
in Mt. Lachhmi’s case has no counterpart cases of the Indian High Courts in support 
in Mt Bhulli’s case. As I have stated of this proposition. I may observe at the 
previously I am reluctant to presume an outset that the situation which has arisen 
order of consolidation where none bas now that the litigation has reached the 
actually been passed but in a case like stage of appeal should be considered not 
the present where the Court whether strictly with reference to the language 
Irightly or wrongly did not envisage the of S. 11 Code of Civil Procedure, but 
'suits as more or less indentical I am rather in this light of the more fluid and 
unable to see how an order of consolida- elastic principles of the general doctrine 
tion can be presumed. The point is not of res judicata. 

whether the Court should have consoli- So far as the Punjab decisions are 
dated the two suits but whether the concerned the most important of the case 
appellate Court looking at the actions of is that reported as Jogiil Kishore v. 
the Court below can presume that the Ghammo (2). lu this case there were 
Court intended that there should be two rival pre-emption suits and there were 
an order of consolidation. I, therefore, two decrees passed by the trial Court, 
again with much reluctance venture to An appeal was filed against one decree 
differ from my learned colleagues on this only and the other was allowed to become 
point. final. It was held by the Chief Court 

Agha Haidar, J. — (After setting out that it was nob necessary to file two 
the facta of the case and the questions appeals and the decision in the cross ca^e 
referred to the Pull Bench his Lordship which had become final, was no bar to 
proceeded.) There cannot be any doubt that the decision of the common issue m the 
the conflict of judicial pronouncement on two suits which was covered l^y ® 
the subject is very great. In the Lahore appeal. The learned Judges further 
High Court and also in the Chief Court pointed out that there was no imperative 
Punjab there have been divergent dec!- necessity in law for a double appeal, ^ in 
sions. In Allahabad there are decisions both other words they seem to be of opinion 

ways. The same is the case in the Calcutta that there was no express provision of 
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law requiring the filabion of bwo appeals 
in a case of bhis description. The learned 
judges followed Ahdtd 2t[ajid v. /ew 
Narain Mahion (10) and two earlier 
Punjab cases FakJiuv'un-Nissa v. 
Rcihim Biikhsh (19) and Rcihim Bcikhsh 
V. Fakhur-un^Nissa (20). 

Dalipa v, Sttraj Kaicr (18) is another 
case decided by the Chief Court of the 
Punjab, bub it does nob throw much light 
upon the question now under consider- 
ation. In any case the reasoning of the 
learned Judges does nob seem to be very 
convincing, although their conclusion is 
against the contention raised by the res- 
pondent in his preliminary objection. 

We now coma to a single Judge case 
reported in Bhdn Singh v. Gokil Chand 
(3). A suit was filed for a money claim. 
This suit was partly decreed and partly 
dismissed. Both parties appealed. The 
lower appellate Court wrote out the 
main judgment in the defendant s ^a[)peal 
and while decreeing the plaintiff s appeal 
dismissed the defendant’s appeal. In the 
defendant’s appeal a short judgment was 
written referring bo the judgment in the 
connected appeal. The defendant came 
to the High Court in second appeal and 
filed copies of two judgments but only 
one copy of the decree in the plaintiffs 
appeal and not in his own appeal. It 
was held by the learned Judge that the 
defendant’s appeal qua the subject-matter 
of the other decree nob appealed against 
was barred by res judicata. He held that 
Jogul Kishore v. Ghammo (2) was distin- 
guishable and further observed that : 

ia tli3 present case the two appeals iu the 
lower appellate Court were distinct and related 
to two difleront subjeot-mattirs* 

The distinction with due respect is not 
intelligible to me. The suit was origi- 
nally for a money claim, and I fail to 
understand how, when the matter 
reached the lower appellate Court in the 
form of two appeals, it could be said 
that it involved two distinct subject- 

matters. 

Muhammad Din v. Mt. Zeb-ul- 
Nissa (4) was cited by tho , res- 
pondent in support of his preliminary 
objection. In that case Muhammad Dm 
and others brought a suit againso Mb. 
Zeb-un-Nissa, Ghulam Nabi and Kahina 
Bakhshfor possession of 6/l6bhs share 
of the certain property by partition. 
Ghulam Nabi and Rahim Bakhsh were 


transferees from Defendant No. 1, Mb' 
Zeb-un-Nissa. The trial Courfc decreed 
the subject to the plaintiffs p-iying a sum 
of Rs. 316 to Mt. Zeb-un-Nissa. Two 
appeals were filed (1) Appeal No. 19 by 
defendant Ghulam Nabi and Rahim 
Bakhsh. To this appeal the plaintiff 
Muhammad Din, Mb. Zeb-un-Nissa and a 
lady Mb. Imam Bibi, were parties, res- 
pondents and (2) Appeal No. 20 by Mt. 
Zeb-un-Nissa, against the plaintiffs only. 

The lower appellate Court wrote judg- 
ment in Appeal No. 20 and only a short 
judgment in Appeal No. 19 merely refer- 
ring to the judgment given in Appeal No. 
20. The lower appellate Court accepted 
both the appeals and dismissed the plain- 
tiffs suit in its entirety. The plaintiffs 
filed a second appeal and along with the 
memorandum of appeal filed copies of 
the judgment and decree in Appeal No. 
20 only. No copy of the decree in Ap- 
peal No. 19 which was decided in favour 
of Ghulam Nabi and Rahim Bakhsh was 
filed and the decision in that appeal was 
allowed to become final. The learned 
judges very properly decided that the 
second appeal filed by the plaintiffs 
against the judgment and decree in Ap- 
peal No. 20 was barred by res judicata in 
that the decree in Appeal No. 19 in 
favour of the defendants Ghulam Nabi 
and Rahim Bakhsh who were not parties 
to the second appeal had become final. 
On these facts the decision is perfectly 
correct and it would have been inequit- 
able if, under the circumstances, the 
High Court had passed any decree or 
order which would have the effect of 
derogating from the valuable right which 
had accrued to Ghulam Nabi and Rahim 
Bakhsh by the decree passed in their 
favour and in Appeal No. 19 having be- 
come final. The reasoning adopted by 
the learned Judges is to the effect that if 
they were to set aside the decree, there 
would still bo subsisting the decree in 
favour of Ghulam Nabi and Rahim Baksh 
which would operate as res judicata and 
the plaintiffs suit would still stand dis- 
missed as against them. So this case is 
therefore no authority against the appel- 
lant in the present appeal. ' 

The case reported as Ghameja Lai v. 
Boshan Lai (6) quoted on behalf of the 
respondent iu support of the preliminary 
objection was decided by a Bench of two 
learned Judges in a Letters Patent Ap- 
peal from the decision of a Single Judge. 
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Three out of two connected appeals before 
the learned °ime'^barred, 

“Tft °rrobTer°ed1hat in both the 
:o“nn:!teraPpeals the common, question 


"Thether tVe -lefendants account 

™ reliable or not. Now, one of 
thfcoroected appeals was dismissed^ by 


rhrHr.h Court as barred by limitation 
nhtiously on these facts the other appeal 
r be barred by res judicata as the 
reci io“ ‘he crucial question as regards 
fhTcorrectnesi of the defendant s account 
books involved in the two appeals had 
been “ finally decided.” In any event 
t^be facts of this case are essentially 
different from those of the present 
reference and the learned Judge, 

who delivered the judgment of the 
Court after citing a number of autho- 
rities, rightly observed that each case 
depends upon its own peculiar facts and 

circumstances. 

Suleman v. Partap (36) is a Lahore 
case which was decided by a learned 
Single Judge. In this case there were 
two rival suits for pre-emption. Both 
suits were decided on the same date and 
the suit filed by Suleman was dismissed 
and that by Kamal was decreed. Suleman 
appealed against the decree which had 
been passed in KamaVs suit in Kamal’s 
favour. The lower appellate Court held 
that Suleman’s appeal was barred by res 
judicata. The learned Judge of the High 
Court affirmed the decree after consider- 
ing a number of authorities. The learned 
Judge, while discussiug the Pull Bench 
case Ghansham Singh v. Bhola Singh (9), 
referred only to a solitary sentence in the 
judgment that a party who has got a 
decree in his favour was not bound to 
appeal against that decree. But this 
sentence occurs in a long paragraph of 
the judgment and should be read along 
with the whole context. The case, how- 
ever, is an authority in support of the 
preliminary objection. 

Mt. Bhuri v. Mt. Asghari Begain (48), 
is an important case. In this case there 
was one suit which was partly decreed 
and partly dismissed. Both parties, being 
dissatisfied appealed to the lower appel- 
late Court and both appeals were 
dismissed. An appeal was filed by the 
defendant from the decree in her own 
appeal, and a preliminary objection was 
taken that the appeal was barred by the 
operation of the rule of res judicata in 


Mt. Lachmmi V. Mt. Bh0lx.i (Agha Haidav, J .) 192r 

that there was no appeal filed against the 
decree in the connected appeal. Muhartv 
mad Din v. Mt. Zeb-un-Nissa (4) and 
Bhan Singh v. Gokat Chand (3) were re- 
lied upon in support of the preliminary 
objection. The appellant in support of 
his appeal relied upon Jogul Kishore v. 
Ghammo (2) and Ghansham Singh v. 
Bhola Singh (9). The learned Judge 
held that the decision reported in Jogul 
Kishore v. Ghammo (2) being a Full 
Bench decision of the Punjab Chief Court 
was binding upon them and that the ap- 
peal was nob barred by res judicata. 
There is a slight mistake in the judgment 
delivered in this case. The learned Judges 
remarked that apparently Jogul Kishore 
V. Ghammo (2) was not referred to at 
the time when the cases rep:rbed in 
Bhan Singh v. Gohal Ghand (3) and 
Muhammad Din v. Mt. Zeb-un-Nissa (4) 
were argued. It is true that no autho- 
rity was quoted in the case reported as 
Muhammad Din v. Mt. Zeb-un-Nissa (4) ; 
at least none is mentioned in the report 
bub in the case of Bhan Singh v. Gohal 
Ghand (3), the Full Bench decision in 
Jogul Kishore v. Ghammo (2) was quoted 
bub distinguished by the learned Judge. 
Mt. Bhuri v. Mt. Asghari Begam (48), 
is thus an authority in favour of 
the appellant and against the 
preliminary objection, in that it follows 
the Full Bench of the Punjab Chief 
Court and treats it as good law, inspibe 
of the changes introduced in S. 13, 
Civil P. C., (old) which is now re-enacted 
in the shape of S. 11, Civil P. C., (Act 5 
of 1908). 

There is also a decision of the Lahore 
High Court reported as Ohedur Rahman 
V. Barhari Lai (69 & 70). This is a decision 
by two learned Judges of this Court one 
of whom is a member of this Full Bench. 
In this case there were a number of 
connected appeals some of which had 
abated and others came on for hearing. 
A preliminary objection was taken that 
the abatement of those appeals had the 
effect of their dismissal, with the result 
that the decree of the trial Court against 
which those appeals had been filed had 
now become final and, therefore, the 
point in issue in the appeals pending m 
the High Court being the same as m the 
appeals which had already abated, the 
pending appeals were barred by ree 

The preliminary objection was 
(69 & 70) A.I.R. 1927 Lab. 1=7 Lah. 423. 
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ovorrulod and ib was held that where 
there has been an appeal, the matter is 
no longer res judicata bub res sub judice 
and when an appeal is not finally heard 
and decided any matter thereunder- 
oannot be said to be res judicata. In 
this case no authorities were quoted by 
either side. At least none are mentioned 
in the judgment and the matter seems 
to have been treated as one of first 
impression. 

Let us now burn bo the state of case 
law in the Madras High Court. In that 
Court the current of decisions is uniform 
and the leading case is reported as 
JPa7ich(inciyi v. Y (xithi)i(itJicL -SdStTidl 
(7). There were two cross suits between 
a landlord and his tenant, and 
the questions in issue in both the suits 
were identical. The suits were tried 
together and judgment was given on the 
same day. The decree to be passed in 
each suit was in effect the same. Only 
one appeal was filed by the tenant against 
the decree in his own suit. He did not file 
an appeal against the decree in the land* 
lord’s suit. On an objection being raised the 
lower appellate Court held that the appeal 
before it was barred by res judicata, in 
that there was no appeal before the 
Court against the other decree which had 
become final in favour of the landlord. 
It was held by a Full Bench that, 
though technically the tenant s appeal 
ought to have been in both suits, yet the 
fact that the tenant appealed in his own 
suit and did not prefer an appeal in the 
landlord’s suit did nob preclude the 
lower appellate Court from deciding 
upon the merits the quesbione raised is 
the appeal which was before it. The 
subject matter of the litigation in the 
two suits was the same, the evidence 
was the same, and the two suits were 
tried together and the reasons for which 
the tenant's suit was dismissed were the 
reasons for which judgment was given in 
favour of the landlord in his suit. It 
was further held that the doctrine of 
res judicalia either under S. 13 or the 
general principles of res judicata had no 
application to the facts and circumstan* 
stances of the case. The doctrine was 
held inapplicable when the very object 
of the appeal, in substance if not in form, 
was to get rid of the adjudication which 
was said bo render the question which 
the appellate Court was asked to decide 
res judicata. This case, has been uni* 
1927 L/41 & 42 
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formly followed in that Court vide Ra7n- 
simy Chetty v. Kariippan Chetty (57) and 
Siiinaiia Ko7ie v. MtUhtipalaiii Chetti 
(58). Thus the decisions of the Madras 
High Court fully support the contention 
of the appellant and are against tho 
preliminary objection. 

There is a marked conflict in the 
authorities of the Calcutta High Court 
on the subject. The earliest case is 
reported as Abdul Mdjid v- /ejw Nd7'ai7i 
Mahton (10). There two parallel suits 
were tried together with the consent of 
the parties. The point involved in the 
two suits was common viz., Whether the 
plaintiff A in the first suit which was in 
appeal before the High Court was a 
partner along with defendant B in a 
certain theka. The trial Court held that 
the plaintiff A was nob a partner with 
the defendant B. The other suit which 
was brought by B for rent against A was 
decided against A and a decree was 
passed against him. A did not appeal 
against this decree bub filed an appeal 
against the decree in the suit which he 
himself had brought. The lower appel- 
late Court dismissed A’s appeal on the 
ground that as he did nob appeal against 
the decree which was obtained against 
him by B in the connected suit and 
which was now final, his appeal was 
barred by res judicata. The matter went 
up in second appeal to the High Court 
and a Bench of two learned Judges hold 
that on general principles the view taken 
by the lower appellate Court was not 
correct and that there was no valid reason 
why the plaintiff-appellant should bo 
deprived of his right bo have the opinion 
of the appellate Court on a question 
which had been considered and decided 
by the trial Court against him and that 
S. 13. Code of Civil Procedure, was no 
bar to the lower appellate Court decid- 
ing the points on the merits. The 
learned Judges had given other grounds 
also for their decision, bub this reasoning 
appears to me sound and supports the 
appellant before us. 

The next important case of the 
Calcutta High Courtis reported as 
Mdridmnissd Bihi v. Joy7iab Bibi (8). 
The matter came up befere Rampini and 
Hanrington, JJ.. and there was a differ- 
ence of opinion on the question of res 
judicata between the two learned Judges, 
with the result that under the provisions 
of S. 575 of the old Civil P. 0. (Act 11 of 
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1882) the case was placed before third 
Judge Ghose, C. J., (0£fg). The facts of 
this case are*briefly these : 

A Muhammadan died leaving him 
gufyjyiDg two widows and some other 
heirs. Bach of the two widows brought 
a suit for dower and asked for a decla~ 
ration that the dower may be declared 
to be a charge upon the estate of her 
deceased husband. One of the widows 
Mt. Mariamnissa Bibi claimed that two 
of the properties were her own and did 
not form part of the estate left by her 
deceased husband. Joynab Bibi, the co- 
widow, disputed Mariamnissa Bibi’s 
claim in regard to the said properties 
and alleged that they were only 
purchased benami in the name of 
Mt. Mariamnissa Bibi, by their husband. 
The suits were instituted in one and the 
same Court and the trial Judge apparently 
with the consent of the parties tried 
them together as if they were one suit, 
the evidence in one suit being considered 
as equally applicable to the other and 
decided them by one and the same judg- 
ment. Thus the question as to the 
ownership of these two properties and 
their liability to the claim for dower 
was raised in the issues framed in both 
the suits. The trial Court decided the 
issue of ownership of the two properties 
in favour of Mt. Mariamnisssa Bibi. 
Mt. Joynab Bibi appealed from the 
decree in her own suit in which this 
question of ownership had been decided 
against her but not from the decree in 
the suit in which Mt. Mariamnissa Bibi 
was successful. The lower appellate 
Court decided on the evidence that the 
two properties in dispute belonged to 
the estate of the husband of the two 
ladies. Mt. Mariamnissa Bibi came to 
the High Court in second appeal and 
raised the plea of res judicata on the 
ground that as Mt. Joynab Bibi did not 
appeal against the decree which decided 
that Mt. Mariananissa Bibi was the 
owner of the two properties to the lower 
appellate Court that decree had become 
6nal and should operate as res judicata 
and bar Mt. Joynab Bibi’s appeal in the 
lower appellate Court. Bampini, J., 
held that, although there was one judg- 
ment yet in the eye of law there were , 
really two, and the judgment in 
Mt. Mariamnissa Bibi’s appeal operated 
as rw judicata and barred the suit of 
Mt. Joynab Bibi in the lower appellate 


Court. The learned Judge followed 
Balkishen v. Kishan Lai (35) and Guru- 
rajammah v. Veiilcatakrishnama (52) 
and did not accept Abdul Majid y. Jew 
Narain Mahton (10) as good law. 
Harrington, J., on the other hand held 
that there was only one judgment and, 
therefore it could not be said that the 
questions has bean substantially in issue 
in a former suit and had been finally deci- 
ded because the judgment deciding 
the^ question was the very judgment 
against which Joynab Bibi was appealing. 
The plea of res judicata raised by 
Mt. Mariamnissa Bibi was a highly 
technical plea and the learned Judge 
was perfectly justified in meeting it 
with an equally technical argument 
when be held that as there was only 
one judgment in the two suits and that 
judgment was in appeal it could not be 
said that any question -in issue in 
that judgment had been finally decided. 
Ghose C. J. (Offg.) agreed with Harring- 
ton J. and held that when one judg- 
ment disposes of one issue which 
has been raised in two suits, it would 
bo an anomaly to hold that the party 
against whom the issue is decided can- 
not question the judgment unless he 
files two appeals against it. Thus two 
out of the three learned Judges of the 
Calcutta High Court held that in the 
circumstances detailed above the doc- 
trine of res judicata did not apply. 

There are three recent decisions of the 
Calcutta High Court and it is noticeable 
that the judgments in two of these cases 
were delivered by Benches of which that 
eminent and learned judge, the late 
Mr. Justice Asutosh Mookerjee was a 
member. One of these cases is reported 
as Isup All v. Goxly Chandra Dala 
(^. /.i?. 1923 CaZ. 496). The facts of 

the case are as follows : A, B and 0 
brought a suit for confirmation of pos- 
session or recovery of possession against 
G. C, A few days after G. C. and his 
brother brought a suit against A, B and 
0 as regards homestead land, being por- 
tion of the property involved in the 
previous suit filed by A, B and 0. The 
relief in the first was valued at Bs. 348 
and in the second suit Bs. 200 : at the 
request of the parties the two suits were 
tried together as the disputed land and 
the cause of action were the same to a 
certain extent. A, Band'C’s suit was 
dismissed G. C. and his brothers’ suit was 
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decreed. A, B andC filed only one appeal 
valuing it at Rs. 548 that is to say Rs. 348 
and plus Rs. 200 and challenged both the 
decrees. G. C. above was made a res- 
pondent but not his brother. It was 
held that the decree enured to the bene- 
fit of G. G. as well as his brothers and 
;and as the brothers were not respon- 
dents, they could nob be prejudiced even 
if the decree of the trial Court were 
reversed. The appeal filed by A, B, and 
C, was held bo be barred by res judicata. 

Now on these facts there cannot be 
any doubt that the decision was per- 
fectly correct. The array of parties in 
the trial Court was different from the 
array of parties in the appellate Court. 
The brothers of G. G. wore not made 
-.parties respondents to the appeal and it 
rightly held that their position could 
not be worsened in any way by the re- 
sult of the appeal. This being so, the 
rest of the judgment is more or less in 
the nature of obiter dicta as in my 
opinion on the facts stated above the 
case was rightly decided. I may further 
rpoint out that this case is very similar 
■to the cases reported as Muhammad Diu 
y.Mt. Zeb’un-Nissa (4) and Aitwar All 
Soiodagar v. Amir All Sowdagar (63) 
which were also correctly decided on 
their own facts. 

The second case reported as Midnapur 
^imidari Coy.v. Nityukali Dasi (51) is 
not cn all fours with the facts covered 
by the present reference. The learned 
Judge is reported to have held that if 
i;he same question is in controversy bet- 
ween the same parties the two different 
litigations instituted one after another 
but pending at th: same time, the final 
decision of the latter suit, if given ear- 
lier, operates as res judicata in the ear- 
lier suit whose final stage is reached 
later. This is not the case before us 
e.s two connected suits in the present 
case were heard simultaneously and dis- 
posed of together by one and the same 
judgment and that judgment itself is the 
subject of appeal. The case reported as 
Qangadhar Kalwar v. Mt. Sakahitelini 
(53) is no doubt against the appellant 
and supports the preliminary objection. 
In this case D brought a criminal charge 
against P for using abusive language. 
D’s complaint was dismissed. P sued D 
lor damages for malicious prosecution. 
B sued P for damages for using abusive 
language. The issue common in the 


two suits was whether P used abusive 
language to D. The trial Court found 
that P did not use abusive language 
with the result that it decreed P’s suit 
and dismissed the suit brought by D. D 
appealed against the decree in the suit 
in which P was the plaintiff and D was 
the defendant but not in the suit in 
which D himself was plaintiff and P was 
the defendant. It was held that this 
appeal was barred by the rule of res 
judicata. 

The result, therefore, is that so far as 
the Calcutta High Court is concerned 
there are out of five cases quoted before 
us, two cases which support the appel- 
lant’s right to proceed with the appeal 
where there is really one case which 
lends support to the respondents' objec- 
tion. 

The Allahabad High Court also presents 
a diversity of judicial opinion on the 
subject, Chhajju v. Sheo Sahai (IG) is 
a typical case in support of the preli- 
minary objection. In that case A brought 
a suit for pre-emption and obtained a 
decree. In this suit his rival pre-emptor 
B was impleaded by a party defendant. B 
had also brought a similar suit to which 
A was under a party defendant. The 
decree in B’s favour was a conditional 
one in that it provided that in case A 
failed to execute his decree B would 
have the deoi'ee in his favour, and exe- 
cute it. A’a decree was an ordinary de- 
cree for pre-emption. B filed an appeal 
challenging the amount of the sale price 
and further pleading that A had lost 
his right of pre-emption by colluding 
with the vendee. The lower appellate 
Court decreed the appeal of B. A filed 
a second appeal and urged that as the 
decree in bis favour had not been ap- 
pealed against in the lower appellate 
Court and had become final, B’s appeal 
ought to have been dismissed as barred 
by res judicata by the 'Court belowi 
This contention was upheld by the High 
Court in second appeal. 

The Full Bench case reported as Bal“ 
kisken V. Kishen Lai (35) is an important 
decision, though it does not apply to 
the question now before us. In that 
oase one litigation had already gone 
up to the High Court and finally 
decided and where a second liti- 
gation involving the same question 
reached the High Court it was very 
rightly held that the previous litigation 
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having become final between the parties 
the High Court could not entertain the 
case which came before it subsequently 

and thus stultify its prior 
case was an authority for the proposition 
that the doctrine, so far as it relates to 
nrohibiting the retrial of an issue, must 
Lfer not to the date of the commence- 
ment of the litigation, but to the time 

when the Judge is called “P°“ *° , f 
the issue. The importance of this pro 
nouncement lies in the fact that it ap- 
parently led to the enactmen of ex- 
planation 1 to the present S. 11 of the 

Code of Civil Procedure. The next im- 
portant case is reported as Daviodar Das 
V. Sheoram Das (11). This was a suit for 
adjustment of accounts which was partly 
decreed and partly dismissed. Both 
parties appealed. The lower appellate 
Court disposed of both the appeals in one 
judgment and found in favour of the 
defendants fer a sum of Ks. 1.400 odd 
and interest. It made a similar order in 
the plaintiffs' connected appeal which 
was numbered as 411. The plaintiff 
came up in second appeal to the High 
Court without instituting a second appeal 
against the decree in Appeal No. 411. 

A preliminary objection was raised that 
the appeal before the High Court could 
not be sustained, on the ground that the 
deeree in the conaected Appeal No. 411 
had become final and operated as res 
judieata. This objeetion was repelled 
by the learned Judges, and it was held 
that there was in fact but one decree 
settling the account between the parties, 
although it was written out in duplicate 
in both the appeals before the lower 
appellate Court. The learned Judges 
relied upon Mariamnissa Bili v. Joynah 
Bihi (8) and Panclianan v. Vathi- 
natha Sastial (7). Then we come to the 
important Full Bench case reported as 
Zaharia v. Dehia (l). In this case there 
were two rival pre-emption suits in which 
each pre-emptor was made a defendant 
in the other suit. The two suits were 
tried together and one judgment was 
delivered in both, though copies of it 
were placed on the files of the two suits. 
Two separate decrees were also prepared, 
one in each suit. Only one appeal was 
filed and by the time the appeal came 
on for hearing limitation for filing the 
appeal : had expired in the other case. 
ThQ lower appellate Court dismissed the 
appeal as barred by res judicata and it 
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was held by the Full Bench that Chhajju^ 
V. Sheo Sahai (46), and the cases sub* 
sequent to it like Ram Lai v. Chhab 
Nath (21) were correctly decided and the* 
appeal was barred by res judicata. The 
lesrned Judge said that the case Damo- 
darv. Sheoram Z)as (11) was only note 
of dissent up to that time so far as the- 
course of decisions in that Court was- 
concerned. 

The main judgment in the Full Bench 
case was delivered by Sir John Stanley, 
C. J. who dissented from Damodar v. Sheo- 
ram Das (11), and also from Abdul Majids 
V. Jew Narain Mahton (10), Mariam Nissa^ 
Bihi V. Joynah Bihi (8) and Pancha- 
nan v. Vaithinmlha Sastrial (7). The 
learned Chief Justice seems to have been 
much impressed by the argument that a- 
decree, unless it be a decree which is a 
nullity by reason of, for example, fraud 
cannot be superseded except it be upon 
appeal in the regular sense. In answer to- 
the argument addressed to him that in ease- 
the appeal was decreed by High Court ifc 
will have the efi’ect of superseding the- 
decree in the connected appeal in the- 
lower appellate Court which had become* 
final, the learned Chief Justice observed 
that if he were to accept this argument 
there would be two inconsistant decrees 
on the file of the Court giving rise to a- 
most serious anomaly and in execution 
proceedings would cause a complete im- 
passe. I shall show later on in another 
connexion that the position taken up by 
the learned Chief Justice here was nob 
sound and his apprehensions were un* 
founded. There were at least, at the- 
time two cases, of the Allahabad High 
Court which were apparently neb 
brought to his notice. (1) Mulla Mai v- 
Jamna Lai (42) and (2) Rai Sham 
Krishan v. Ugrah Narain Singh (71). If" 
these cases of his own Court had been 
brought to bis notice his apprehensions 
about conflict in the execution proceed" 
ings would have been completely dis 
polled. 

Now we come to the most important 
judicial pronouncement on the subj^ 
reported in the Full Bench of th®- 
Allahabad High Court. Gha7isham Stngh 
V. Bhola Singh (9). The Full 
consisted of His Lordship the Chief 
Justice and four learned Judges, l-^® 
judgment of the Court was delivered by 
the learned Chief Justic e in accord ance 

(71) [1909] 6 A. L. J. 49 Reporter’s Diary. 
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'with Piggobfc, Walsh and Ryves, JJ. 
Mr. Justice Banerji delivered a separate 
judgment agreeing with the conclusions 
arrived at by the main judgment though 
his reasoning is somewhat different. 
The facts of that case are briefly these ; 
B executed a mortgage iu favour of G. 
G brought a suit on the foot of his mort- 
gage and the said suit was decreed in 
part, i. 6., the Court did not allow G 
his costs of the suit. On the other hand 
the Court decided the plea raised by B 
that interest was excessive against B. 
The result was that both B and G were 
dissatisfied with the decree. G and B 
both filed separate appeals. The appeal 
of G against B related only to costs and 
that of B against G related to the ques- 
tion of interest. The lower appellate 
Court decreed both the appeals but 
wrote only one judgment. Two decrees 
were drawn up in the two appeals the 
terms of which were practically identi* 
cal. Though such decree was intended 
to be independent of the other and con- 
fined only to the appeal to which it 
related yet such was framed in terms 
which referred to and operated on both 
appeals. G appealed to the High Court 
against B from the decree of the lower 
appellate Court passed in the appeal 
filed by B against G but not against the 
decree in the appeal which he himself 
had filed against B. A preliminary ob- 
jection was raised that the appeal before 
the High Court was barred by the rule 
of res judicata and all the authorities 
in the authorised reports and some 
at any rate from unauthorised 
reports were cited in argument and 
discussed. Thus the case was presented 
before the Pull Bench in a manner 
in which the conflict on the subject was 
fully argued from every point of view. 
The learned Judge came to the conclu- 
sion that the case reported as Damodar 
Das V. Sheoram Das (H) was rightly 
decided and that the Bench which deci- 
ded that case rightly treated that two 
decrees as being in substance one though 
drawn up in duplicate. As regards the 
Pull Bench case of Zaharia v. Debia (1) 
the majority of the Full Bench held that 
that case has been treated as laying 
down a general rule to be followed in all 
«ases in which an unappealed decree 
passed in contemporaneous proceedings 
arising not of the same dispute is out* 
fitanding in the lower appellate Court. 


They thought it necessary to lay down 
once and for all the practice for the 
guidance of the Courts in future and to 
negative the general applicability of the 
rule in Zaharia v. Debia (1). 

The following passage is very impor- 
tant and settles the law so far as the 
Allahabad High Court is concerned. 

Without difiering from that -dooisioa [Zaharia 
V. Debia {!)] as applied to the facts of that and 
cognate cases, we are of opinion that some of the 
reasoning and dicta contained iu the judgments 
went further than were necessary, or than we 
ourselves are preferred to go, and that they have 
been misapplied in some o£ the subsequent cases. 
Where it appears to an appellate Court that 
there are two decrees arising out of two suits 
heard together or raising the same question bet- 
ween the same parties, or arising out of two 
appeals to a subordinate appellate Court and 
only one of such decrees is brought before it in 
appeal, and there is nothing prejudicial to the 
appellant in the decree from which no appeal 
has been brought which is not raised and can- 
not be set right if the appeal which he has 
brought succeeds, the right of appeal is not 
barred either by the rule of res judicata or at all, 
by reason of his failure to appeal from the 
decree which does not prejudice him. It would 
be indeed wrong for an appellant -to appeal 
against a decree which did not prejudice him 
and to which he did not object, or to appeal 
against two duplicate decrees shere an appeal 
against one of them would be sufficient, and be 
is certainly under no obligation to do so. The 
ultimate rights of the parties must be adjusted 
and regulated according to the final decision of 
the last Court of appeal. 

In conclusion the learned Judges held 
that the case reported in Damodar Das 
V. Sheoravi Das (11) was rightly decided 
and that Abdul Basil v. Ash/aq Hussaui 
(33), Dakhni Din v.Syed AH Ashga (54;, 
Earn Charan w.Lachhman Parsliad [odj^ 
Anant Das v. Udai Bhan Pargas (47) and 
Balhari Pande v. Shiva Sumpat (55; 
must be treated as being no ^^.w. 

I may observe that after this Full Bench 
decision the authority of Zaharia v. 
Debia considerably shaken evenif 

it is not overruled in 90 many words 
seeing that the Full Bench has definitely 
overruled these cases which were founded 
upon the authority of Zaharia v. Debia 
(l) and has ‘rehabilitated Damodar Das 
Sheoram Das (11) which had been 
equally definitely overruled by Zaharia 
V. Debia (1). 

I may also note that two judges of the 
Allahabad High’ Court sitting singly, have 
followed the law as laid down in 
Ghansham Singh*v. Bhola Singh (9) (1) 
Earn Narainv.Nihal Singh^ (61)and (2) 
Bijai Bahadur v. Parmeshwari Eam\^0h 
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The learned Judge who decided the 
latter case, having regard to the princi- 
ples enunciated in Ghansham Singh j. 
Bhola Singh (9) rightly observed that a 
Court should see that substantial justice 
is done and technicalifcies should be 
avoided. All parties being represented 
and the question involved in one appeal 
covering the whole controversy, it can- 
Dot be said that the appeal before the 
Court was barred by res judicata simply 
because there was no separate appeal 
61ed in the connected case. There re- 
main only two cases representing the 
two remaining High Courts on the subject 
Dhaiii Singh v. Sri Chandra Ghoor Deo 
(62). This is a decision by a Single 
Judge of the Patna High Court in which 
the appeal was held to be barred by res 
judicata as only one decree was appealed 
against out of the two decrees arising 
out of the two connected suits. The 
other case is reported as Anwar AH 
Sorvdagar v. Ameer AH Sowdagar (63). 
There two connected suits were disposed 
of by one judgment which was placed on 
the file of one of the suits. A short 
judgment was recorded in the other suit 
which was decreed for reason, given in 
the last mentioned judgment the result 
being tliat one suit was decreed and the 
other was dismissed. A who lost both 
the suits, filed two appeals. One of 
them was dismissed in default. At the 
time of the'hearing of the other appeal 
it was objected that by reason of two 
issues raised in that dismissed appeal, 
having become final, the remaining ap- 
peal was barred by res judicata, lb was 
held following Zaharia v. Delia (1) that 
the principle of res judicata applied and 
the appeal was barred by the rule of res 
judicata. As already stated after 
the Full Bench decision in Ghansham 
Singh v, Bhola Singh (9), Zaharia v. 
Delia (l) is a spent force and the 
Bangoon case which is ostensibly based 
upon it, cannot be considered as sound 
law, and I respectfully dissent from it. 

This is practically the whole relevant 
case law on the subject. The i>ositioD, 
therefore, in the case before us is this. 
There is an appeal by Mt. Lacbbmi 
against the decree in Suit No. 398 of 
1920, and there has been no appeal from 
the decree in Suit No. 184 of 1920. 
There is only one judgment delivered in 
Suit No 398 of 1920 and so far as Suit 
No. 184 of 1920 is concerned there is no 


proper judgment but only a short memO" 
randum on’its file referring to the judg* 
ment in Suit No. 398 of 1920. There beingi 
therefore, one judgment the reasoning of 
Harrington, J., and Ghose, C. J. (offg.) in 
Mariamnissa Bibi v. Joynab Bibi (8) 
applies and the mere fact that there was 
no appeal against the decree in Suit 
No. 184 of 1920 does not operateas a bar 
to the appeal filed by Mt.Ijachbmi. 


There is another way of looking at the- 
points raised in the reference to the 
Full Bench. So far as the array of the- 
parties is concerned, the case is a very 
jimple one and in fact it could nob be 
simpler. We have gob one plaintiff and 
3ne defendant in each suit and the 
parties are the same in both cases. The 
iecree passed in the suit brought by Mt. 
Bhulli (184 of 1920) gives her larger 
rights than the decree in the suit 
brought by Mt. Lachhmi in that the said 
lecree gives to Mb. Bhulli a declaration 
that she is the owner of half of the pro* 
perty as the heir of Dewa Singh and 
that the other half would remain in Mt. 
Lacbhmi’s possession in lieu of main" 
benance only. But the plea urged by 
Mb. Lachhmi in her memorandum of 
ippeal (No. 80 of 1922) ground No. 1 
fully covers the subject matter of the 
two suits and also of the decree given in 
favour of Mt. Bhulli. Mt. Lachhmi had 
a perfect right to institute her present 
appeal ; She paid the necessary Court 
fee ; she impleaded the proper party as 
a respondent and she filed her suit with 
in the period of limitation against her 
solitary opponent, Mt. Bhulli. Is them 
any rule of law which under the circum 
stances of the present case would justify 
the dismissal of Mb. Lacbhmi's appeal 
in limine ?By the mere act of the filabion 
of appeal confiled with the cross o jec 
tion filed by Mb. Bhulli under O. 4i. 

R. 22of Civil P. G., the matter m con 
troversy between Mt. Lachhmi an • 
Bhulli which formed the sabjeeb mat^* 
of the two suits, has become sub judic . 
It is an elementary proposition of tn 

law of res judicata and tha 

S. 11 of the Civil P. C.. two 

matter in controversy it 

must be “ heard and finally decided^ 
havicfi rerard to tiie position of tna 
parties to this litigation and ® 
joct matter of their two soits which 
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find now fully covered by the present 
appeal and the cross objections, it cannot 
be doubted for one moment that the con* 
troversy has not yet been set at rest and 
that the matter in dispute has not yet 
been “ heard and finally decided. " On 
this point I need refer only to two Privy 
Council cases reported in Sheosagar 
Singh v. Sita Ram Singh (38) under the 
latest case and the last word on the 
subject Abdullah Asghar Ali Khan v. 
Ganesh Das(39)without citing the numer- 
ous Indian decisions on the subject. Mt. 
Bhulli cannot complain that Mt. 
Lacbhmi was trying to steal a march 
over her by obtaining a judicial pro- 
nouncement against her in her absence. 
She is impleaded as a party that it would 
be open to her to raise every conciev 
able point in order to defeat her an- 
tagonist, Mt. Lachhmi. Mt. Lachhmi can 
have put right those points which had 
been decided to her detriment in the 
trial Court if she succeeds in the present 
appeal and none of the parties to this 
litigation can suffer the slightest injury 
by the entertainment of this appeal by 
this Court and by its trial on merits. 

An appeal after all is a continua- 
tion of the original proceedings stated in 
the trial Court and the decree passed by 
the appellate Court is a decree in the 
suit itself. On the filing of the appeal 
the judgment appealed against ceases to 
be res judicata and becomes res sub 
judice, vide Guraju v. Venkataswara (34) 
and the numerous cases cited as autho- 
rites, therein. The suit started by Mt. 
Lachhmi has not yet come to an end. 
It has only reached the stage of an appeal 
and unless there is some express provi- 
sion of law there is no reason why the 
nominal progress of the appeal should 
be retarded by any technical rules of 
procedure which may be supposed to bo 
deducible from the doctrine of res 
judicata. It was argued on behalf of the 
respondent that if the present appeal 
were to be entertained and decided on 
its merits and were ultimately suc- 
cessful there would be a conflict of deci- 
sions which would embarrass the execu- 
tion department. Now, this argument 
loses its force when we realise that both 
these suits are of declaratory nature and 
none of the plaintiffs in the two suits 
has thought fit to sue for possession. 
Apart from this there is ample authority 
{or the proposition that where there are 


conflicting decisions regarding the subject- 
matter in dispute between the parties 
the latest of them overrides the earlier 
and operates as res judicata, vide, Mallu 
Mall V. Jamana Mai (42), Damber ShigJt 
V. Ma7iaicar Ali Khan (41), Rai Sham 
Kishore v. Ugrah Naraiu Singh (71) and 
Seshayya v. Venkatadii Appa Row 
Bahadur (40), 

The object of the rule of res judicata 
is to prevent multiplicity of suits. It is 
further founded upon the maxims nemo 
debet bis vexari pro una et eadem causa 
(no one shall he vexed twice for one and 
the same cause), and interest reipuhlicae 
sit finis litium (it is in the interest of 
the state that there should be an end to 
the litigation). Having regard to the 
facts and circumstances of the case I do 
not see that any one of these maxims 
would be infringed if Mt. Lachhmi's 
appeal is disposed of on its merits in it% 
ordinary course. Mt. Bhulli would not, 
in any way, be vexed twice for the same 
cause, seeing that the litigation between 
the parties to the present appeal bad 
been proceeding in its natural course 
without any break and the matter in 
controversy in the trial Court is only 
being examined by the higher tribunal 
in its further stage. No doubt it is in 
the interests of the state that there 
should be an end to litigation but the 
end should be normal and natural and 
not violent and unnatural as it would 
be if the preliminary objections were 
to prevail. 

There is divergance of opinion among 
jurists on the question as to whether 
the rule of res judicata is a rule of sub- 
stantive law or a rule of procedure. 
The preponderancS of judicial authority 
seems to favour the view that it is a 
rule of procedure only. The facts that 
S. 11, Code of Civil Procedure, finds 
• place in the Code of Civil Procedure 
seems to point in the same direction. 
Rules of procedure should be so con* 
strued as to advance substantial justice 
and technicalities should be avoided as 
far as possible. In the well known case 
of Kendall v. Hamilton (66) Lord Pen- 
zance has observed to the effect that 
proceeding after all is ancillary to justice 
and justice should not be subservient to 
the technicalities of procedure. The 
right of appeal is a very valuable 
right and when this right is clearly con- 
ferred by statute litigants should not be 
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deprived of ifc merely because there are 
some rules of yirocedure which may be 
inferred from the rules of res judicata. 
By making it obligatory upon a party 
to file several appeals in connected suits 
like those in the present case, the cost 
of litigation would become more prohi- 
bitive than it i 3 at present Such a 

contingency should be 

Courts in India have to guide themselves 

by the rules of justice, equity and good 
conscience in the absence of any specific 
provision of law on a particular point. 
In this connexion I may quote the 
words of Mr. Justice Storey in his 
Equity Jurisprudence, paragraph 28 ; 

But Courts of equity were not so restrained. 
Although they had prescribed forms of proceed- 
ing, the latter were flexible, and might be suited 
to the different postures of cases. They might 
adjust their decrees, so as to meet most, if not 
all, of these exigencies, and they might vary, 
qualify, restrain and model the remedy so as to 
suit it to mutual and adverse claims, controlling 
equities, and the real and substantial rights of 
all the parties, nay, more, they could bring 
before them all parties interested in the subject- 
matter, and adjust the rights of all, however 
numerous, • • • • • So that one of the most 
striking and distinctive features of Courts of 
equity was, that they could adopt their decrees 
to all the varieties of circumstances, which 
might arise, and adjust them to all the peculiar 
rights of all the parties in interest. • • • • 

The Courts should take a broad view 
of the facts and circumstances of each 
case and apply the law to it in such a 
manner as to advance substantial justice 
and adjudicate upon the rights of 
the parties without multiplying the 
number of appeals. In the present 
case it is possible in our decree to 
adjudicate upon the whole litigation 
which forms the subject-matter of the 
controversy between the parties. 

On the whole, in my opinion, having 
regard to all the facts and circumstances 
of the case and the weight of authority 
on the subject, I am disposed to answer 
question No. (1) in the negative. From 
what I have stated above it also follows 
as a corollary that the objections filed 
by Mt. Bhulli can be disposed of along 
with the main appeal filed by Mt. 
Laohhmi (First Appeal No. 180 of 1922). 
This is my answer to the reference. 

In conclusion I may note that my 
learned brother Mr. Justice Tek Ghand 
had very kindly sent me an advance copy 
of bis judgment several days ago. I read 
it with great interest after finishing my 
own judgment. I am glad to find that 
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I have not only come to the same con- 
clusions independently but that also 
that there is a marked similarity in our 
reasoning as well as in our discussion of 
the case law on the subject. 

By Court . — In accordance with the 
decision of the majority of the Full 
Bench (Campbell, Addison, Tek Cband 
and Agha Haidar, JJ., Dalip, Singh, J. 
dissenting) the first question referred is 
answered in the negative and the appeal 
is returned to the Division Bench. 

G B. Reference answered. 
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Dalip Singh, J. 

Sandhi — Defendant — Appellant. 

V. 

Ehair-ud-din and others — Plaintiffs 
and Defendant — Respondents. 

Second Appeal No. 2302 of 1926, De- 
cided on 2nd February 1927, from a 
decree of the Dist. J., Jullundur, D/' 
14th July 1926. 

Punjab Pre-emption Act, S 5 — ‘Shop** does 
not include ^'business premises** in ike general 
sense of the word — Place where a carpenter worhs 
is not business premises nor a shop. 

A shop is primarily a place where goeds are 
bought and sold and does not include “busin©^ 
premises" in the general sense of the word. The 
fact that a carpenter works in the place where 
he resides does not turn the building into 
ness premisee or into a shop. [P. 329, G. IJ 

Ghulam yiohydtfdin — for Appellant. 

Jagaii Nath Bhandari — for Bespon- 
dents. 

Judgment. — This was a suit for p?e' 
emption of a certain building. The plain- 
tiff’s right to pre-empt was admitted but 
the vendee contended that the building 
was a shop and not a house. The learned 
District ’Judge held that the building 
was used for residential purposes but at 
the same time the vendor and the vendee 
were both carpenters and used to^ worK 
as carpenters in this building prior to 
and after the sale. He held that there 
was not a tittle of evidence that goods 
were bought and sold here. He, there 
fore, held that the building was a house. 

In second appeal it is contended from 
the situation of the place which 
far from a bazar and which has sho^ 
round it, and on the authority ol 
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^mar Jhahhan Lai v. Muhammad Umar 
<1) and Jha Bakhsh v. Abdul Karim (2) 
that the place is a business premises and, 
therefore, a shop. It seems to me that the 
rulings which lay down that a shop is 
jprimarily a place where goods are bought 
land sold are correct and that to extend 
the meaning to “business premises” in the 
general sense of the word is to make an 
unwarrantable extension of the meaning 
of the word “shop”; but in any case, I do 
not think that the fact that a carpenter 
works .in the place where he resides 
turns the building into business premises 
lor into a shop. 

The appeal fails and is dismissed with 
costs. 

R.D. Appeal dismissed. 
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(1) A. I. R. 1925 Lah. 544=6 Lah. 359. 

(2) [18983 70 P. R. 1898. 
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Broadway and Zapar Ali, JJ. 

Mamun and others — Appellants. 

V. 

— Plaintiff & De- 


Mt. Jowai and others - 
lendants — Respondents. 

First Appeal No. 2098 of 1922, Decided 
on 4th November 1926, from the decree 
of the Senior Sub*J., Shahpur, D/- 3rd 
July 1922. 

Custom {Punjab)Suecession — Agriculturists 
^Male line dying is to he treated as never 

existed. 

The general ptinoiple governing Buoceasion to 
an estate among agrioulbnristB is that where the 
male line of descendants dies out it is treated as 
never having existed, so that succession is then 
reckoned with refsrence to the last male owner 
who dies leaving descendants. A.I. E. 1923 
Lah. 476, Bef. 0. 2] 

G. S. Salariya—iov Appellants. 

Nanak Chand and Shambu Lal—lox 
Bespondents. 

Broadway, J- — Hashu and Mt, Jowai 
were husband and wife and Sahibu was 
their son who married Mt. Bano. On 
the death of Hashu, Sahibu succeeded to 
the family estate. He died without is- 
sue, leaving him surviving his widow 
Mt. Bano and his mother Mt. Jowai. 
The family property was taken possession 
of by the widow and the mother in equal 
shares. This state of affairs continued 
for some years when Mt. Bano remarried. 


The revenue authorities recognised the 
right of Sahibu’s collaterals, or agnates, 
to that portion of Sahibu’s estate which 
had been held by Mt. Bano, with the 
result that Mt. Jowai instituted a decla- 
ratory suit asking for a declaration to 
-the effect that she was the owner of the 
property recently held by Mt. Bano. She 
impleaded one Ghulam Rasul to whom 
a considerable portion of that property 
had been given on lease by Mt. Bano. 
Ghulam Rasul, however, had attorned to 
Mt, Jowai. The suit was contested by 
Mamun and others, collaterals of Sahibu, 
on various gro;unds, one of them being 
that the suit for a declaration did not lie. 
The value of the property was also chal- 
lenged. No evidence was led with re- 
gard to the property and the value placed 
on the suit was held to be that entered 
in the plaint. It was also held on the 
evidence on the record that as Mt. Jowai 
was in possession through tenants as well 
as partly through herself, the suit as 
brought was competent. It was further 
held that having regard to the custom 
prevalent in this district among Gondals 
(the parties being Gondals), the mother 
was entitled to the decree prayed for. 
She was accordingly granted a decree. 
Against this decree Mamun and others, 
the collaterals, have preferred this ap- 
peal through Mr. Salariya whom we 

have heard at great length. 

Mr, Salariya has attacked the decree of 
the Court below on two grounds, firstly, 
as to the competency of the suit as laid, 
and, secondly, as to the view taken of 
the custom as stated in the Riwaj-ram 
of the Shahpur district. With regard to 
fehe first point there can be no doubt that 
the evidence on the record establishes the 
fact that Mb. Jowai is in possession of 
the bulk, if nob all, of the property which 
had been held by Mt. Bano prior to her 
remarriage. In my judgment the deci- 
sion on this point is perfectly correct. 

Turning to the second point : Mr. Sala- 
riya has contended that the view of the 
Court below was wrong having ragard to 
the answer given to Question No. 11 of 
the Riwaj-i-am of the Shahpur district. 
The question is as follows : 

If the estate devolves upon the widow, define 
her interest therein. What rights has ^e 
widow to alienate by sale, gift, mortgage or be- 
quest ? 

{1} Are there any special circumstances or ex- 
penses under or on account of which alienation 
is permissible ? If so, what are these ? 
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(;7) Is there any distinction in respect of move- 
able or immovable, ancestral or acquired pro- 
perty, or in respect of alienation to the kindred 

of the deceased husband? 

(Hi) Supposing alienation to be permissible, 
whose consent is necessary to make it valid ? 

The answer given by ‘all Mussalmans’ 
was as follows i 

If the estate devolves upon the widow, she is 
the sole owner of the whole estate for the time 
being, but her interest is a life-interest only, and 
on her death the whole estate reverts to her hus- 
band’s agnates, or to his unmarried daughters 
till their marriage " * 

Mr. Salariya contended that by this 
answer it has been established that the 
custom among the Gondals is that on the 
death of a sonless proprietor leaving a 
widow she succeeds to the estate, holds 
during her life or up to the time of her 
remarriage and that on her death or re- 
marriage the estate reverts to the hus- 
band’s agnates and that having regard to 
the fact that the mother is not men- 
tioned in the question or in the answer, 
the mother has no right to succeed once 
a widow has taken. As pointed out by 
the Court below Question No. 11 is 
merely an amplification of Question 
No. 10, the answer to which shows that 
when there are no male lineal descen- 
dants through males, the widow inherits 
the whole of the property of the de- 
ceased. These questions and answers 
appear in section V of the Riwaj-i-am of 
the Shahpur district which deals with 
the matter of succession. After dealing 
with succession where there are male 
lineal descendants, the question of suc- 
cession in the absence of male lineal des- 
cendants is taken up. This is followed 
by the succession of parents which is 
dealt with in Question No. 21 which is 
to the following effect : 

When a man dies leaving no male lineal des- 
cendants, no widow and no daughters or dangh- 
ter’s sons, upon whom will the inheritance suc- 
cessively devolve ? 

The answer to this question is general 
and shows that the mother was recog- 
nised as one of the heirs, though post- 
poned to the father and the brothers and 
their . male lineal descendants. Mr. 
Nanak Gband, for the respondent, has 
urged that the correct interpretation of 
this Riwaj-i-am is that when a man dies 
leaving no male issue but a widow and a 
mother, the estate would devolve upon 
the widow and that on her death or re- 
marriage the estate in its entirety would 
go to the mother who would hold during 
her life. Now, the general principle 
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governing succession to an estate among 
agriculturists seems to be that where 
the male line of descendants dies out it 
is treated as never having existed, so 
that succession is then reckoned with re- 
ference to the last male owner who dies 
leaving descendants. In the present case 
it is clear that on the death of Sabihu 
without issue his widow was entitled to 
take the entire estate and on her re- 
marriage, following the principle just 
enunciated, we have to refer hack to 
Haslu, and Mt. Jowai will, therefore, he 
entitled to the property during her life. 
In my judgment, the view taken by the 
learned Senior Subordinate Judge is cor- 
rect, and I would dismiss this appeal 
with costs. I may note that the view 
expressed by me appears to be in con- 
sonance with certain remarks to be found 
in Mt> Saiit Kaur y. Sker Singh (1). 

Zafar Ali, J. — I agree. 

R.D. Appeal dismissed. 

(1) A. I, K. X923 Lah. 476=4 Lah. 392. ’ 
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Addison, J. 

Khushal Singh and others — Plaintiffs 
— Appellants. 

V. 

Lahh Singh and others — Defendants— 
Respondents. 

Second Appeal No. 1905 of 1926, Deci- 
ded on 1st February 1927, from the 
decree of the Dist. J., Sialkot, D/- 24bb 
March 1926. 

(a) Civil F. C., O. 32, F, 7— Sanctioning 
compromise — Extent of enquiry by Court on 
minor’s behalf depends on circumstaTtces. 

The question how far a Judge can go iuto tba 
facts and the law of each case before be makes 
up his mind to sanction a compromise on behalf 
of minors must depend on the circumstances of 
each case and where ( the Judge exercises his 
discretion in the judicial manner it cannot 
afterwards be called in question in subsequent 
proceedings. It is not practicable to lay down ® 
definite or hard and fast rule as to wbiat 
cular materials a Judge may call for before 1^® *^ 
satisfied that the compromise is one for 
benefit of the minors. It must be left to lu* 
discretion and that discretion may ^^7 
difierent cases. [P. 332, C. U 

There is no authority for the proposition that 
a Judge is bound to gauge the chances of suc- 
cess of the minors and weigh against them the 
chances of the opposite-party and sanction only 
if ■ the chances of the minors appear to bua 
slender. A. I. B. 192Q Bom, 291, Foil. . 

[P. 332, 0. 11 
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(6) Civil P, C., 0. 32, R. 7 — Court need not 
expressly state that it has applied its mind. 

It is not necessary that the order granting 
leave for a compromise on behalf of a minor 
Bhould expressly state that the Court had cou' 
Bidercd the terms of the compromise and thought 
them beneficial to the minor and that it was 
sufficient if the facts and circumstances showed 
that the Court did as a matter of fact apply its 
mind to the terms of the compromise and con* 
sidered them beneficial to the minor : 3C P. R. 
1917, Foil. fP. 332, C. 1] 

Fakir Chand for Badri Das — for Ap- 
pellants. 

Shamair Chand — for Respondents. 
Judgment. — Jiwan Singh purchased 
certain land early in August 1890. On 
the 22nd August 1890 he sold by a 
registered deed a half share in the land 
to Kirpa Ram. Jiwan Singh was Kirpa 
Ram’s wife's brother. Kirpa sued the 
four sons of Jiwan Singh for possession of 
his half share in the land in the Court of 
the Munsif at Pasrur in the Sialkot dis- 
trict on the 28th January 1907, alleging in 
the plaint that he had been given posses- 
sion at first bub had been dispossessed by 
Jiwan Singh some eight years before he 
instituted the suit. Of the defendants 
Amar Singh was a major and appeared 
on his own behalf and on behalf 
of his three minor brothers. Amar Singh 
confessed judgment on his own behalf 
and on behalf of his minor brothers and 
the Munsif sanctioned the compromise. 
The plaintiff agreed to give up costs as 
judgment was confessed. _ 

The present plaintiffs, who are the 
three sons of Jiwan Singh other than 
Amar Singh, instituted the present suit 
on the Ist July 1925, to recover posses- 
sion of 3/4th3 of the land which went to 
Kirpa Ram by the decree in 1907. The 
plaint stated that the decree was not 
binding upon them as permission was not 
expressly given on their behalf by the 
Court to the compromise and as Amar 
Singh, their brother, colluded with the 
decree-holder, the ground stated being 
that he should have defended the suit as 
it must have been time barred. Various 
pleas were taken bub the trial Court only 
decided two of them, namely, that there 
was no evidence to establish that Amar 
Singh acted dishonestly, i. e. collusively, 
and that the provisions of law regarding 
sanction for the compromise had been 
complied with and that the previous 
decree was therefore binding on the 
plaintiffs. On first appeal it was admit- 
ted that there was nothing to establish 


any collusion or dishonesty on the part 
of Amar Singh. It was merely contended 
that the provisions of the law were not 
complied with in respect of the sanction 
required for the compromise. The learn- 
ed District Judge agreed with the trial 
Court and dismissed the appeal, thus 
maintaining the order of the trial Court 
dismissing the suit. Against his decision 
this second appeal has been preferred. 

It would appear that the present suit 
is at least partly time barred, as Lai 
■Singh, one of the plaintiffs, must cer- 
tainly be over 21 years of age. This 
point, however, has not so far been deci- 
ded. It was also admitted before mo 
that there was no evidence of dishonesty 
or collusion on the part of Amar Singh 
and the only point argued was that the 
provisions of S. 462 of the old Civil Pro- 
cedure Code had not been complied with. 

The land in question was the self-ac- 
quired property of Jiwan Singh so that 
the only obvious defence Amar Singh 
could have raised in the fii*st suit was 
that it was barred by limitation. It 
must be remembered, however, that 
Kirpa Bam had a half share in the land 
and it would have been upon the defen- 
dants in the first suit to prove that the 
possession of Jiwan Singh, who was a co- 
sharer, became adverse by some overt act 
more than 12 years before the suit. This 
is always a difficult proposition to esfcab 
lish and, as it was alleged in the plaint 
that Kirpa Ram had only been disi^os-^ 
sessed some eight years before he brought 
his suit, it would appear that the com- 
promise was eminently reasonable es- 
pecially as costs were given up by Kirpa 
Ram. Further, the record shows that 
the Court did apply its mind to the 
question whether it should sanction the 
terms on behalf of the minors and this 
implies that its leave w'as asked under 
Section 162 of the old Code of Civil 
Procedure though there is no formal 
application on the record for leave. The 
order passed by the Court was as 
follows:* 

Amar Sicgh defocdant is a major acd ho is 
well-wisber of the other mioor defendauts ; for 
this reason I sanction the compromise 

It was contended, however, that the 
Court should have made an enquiry into 
the question whether the suit w'as time 
barred. It must be presumed that it 
asked the parties about this and that, in 
my opinion, was sufficient. No other 
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enquiry was possible unless the whole 
question had been tried and all the evi- 

dence produced. ■, n j-l 

It was held inDhairya Singh Gordhan 

Dasy.Kisandas Tribhovandas (1) that 
the question how far a Judge should go 
into the facts and the law of each case 
before he makes up his mind to sanction 
a compromise on behalf of minors must 
depend on the circumstances of each case 
and where the Judge exercises his dis- 
cretion in the judicial manner it cannot 
afterwards be called in question in subse* 
quent proceedings. It is not practicable 
to lay down a definite or hard and 
fast rule as to what particular materials 
a Judge may call for before he is satisfied 
that the compromise is one for the bene- 
fit of the minors. It must be. left to his 
discretion and that discretion may vary 
in different cases. This authority of a 
Division Bench of the Bombay High 
Court applies with* particular force to the 
present case. The same ruling continued 
that there was no authority for the pro- 
position that a Judge is bound to gauge 
the chances of success of the minors and 
weigh against them the chances of the 
opposite party and sanction only if the 
chances of the minors appear to him ' 
slender. I have already shown that the 
chances of the minors were slender, but 
bad it been otherwise, it would not have 
affected the question. 

Another important ruling is Mt. Janki 
V. Naunihal (2) it was held that it was 
not necessary that the order granting 
leave for a compromise on behalf of a 
minor should expressly state that the 
Court had considered the terms of the 
compromise and thought them beneficial 
to the minor and that it was sufficient if 
the facts and circumstances showed that 
the Court did as a matter of fact apply 
its mind to the terms of the compromise 
and considered them beneficial to the 
minor. The words of the order I have 
already quoted establish that the Court 
did apply its mind to the question of the 
benefit of the minors and that it could 
not have had more facts and circum- 
stances before it unless it bad beard the 
whole evidence on the one obvious point 
that arose in the case, namely, that of 
limitation. In the ruling quoted the 
Judgment of the Calcutta High Court in 

(1) A. I. R. 1926 Bom. 291. 

(2) [1917] 36 P. R. 1917=39 I. C. 53=9 P. L. 

R. 1917. 
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Midnapore Zamindari Co. v. Govinda, 
Mahto (3), was approved. It lays do\7ri 
the rule that when a compromise is per- 
mitted it is to be presumed in the ab- 
sence of evidence to the contrary that 
the Court did its duty in the matter and 
was satisfied that the compromise was 
for the benefit of the minors. I agree 
with the rulings to the effect that the 
attention of the Court must be drawn to 
the fact that the minors' interests are 
affected by the compromise but it is 
clear in the present case that this was 
done and that the Court considered all 
the possible material which it could have 
before it at that time and then sanction- 
ed the compromise. The decision of the 
learned District Judge was, therefore, 
correct and I dismiss the appeal with 
costs. 

R.D. Appeal dismissed. 


(3) [1908] 0 C. li. J. 31. 
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Fforde and Addison, JJ. 

Lekal and others — Accused — Peti- 
tioners. 

V, 

King-Emperor — Opposite Party. 

Criminal Revision No. 1169 of 1926, 
Decided on 3rd March 1927, from the 
order of the S. J., Ludhiana, D/- 16th 
June 1926. 

Evidence Act, S, 33 — Provisions are not affec- 
ted by Criminal P. C., S. 350. 

The general provisione of 8. 33 of the Evidence 
Aofe are in no way aSected by S. 350 of the Cri- 
minal P. C. CP, 333, 0. 1] 

Durga Das for Moti Sagar — for Peti- 
tioners. 

Des Raj Saiohney — for the Grown. 

Fforde, J. — There appears to be some 
confusion about this reference, 'it 
alleged by the learned Judge who re- 
ferred it that the only point argued be- 
fore him was that the conviction was 
mainly based upon the dying declaration 
of Gulzara. In point of fact the learned 
appellate Judge has stated that it is not 
necessary to discuss whether this state- 
ment was admissible or not, though he 
was of opinion what it was admis^ble 
under the provisions of S. 32 of the Bvi 
dence Act. But what he has admitted is 
the statement made by Gulzara before 
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^he first Magistrate who tried the case. 
tWhen the case was heard de novo by the 
Magistrate to whom it had been trans- 
ferred Gulzara was dead, and the evi- 
dence which he had given in the first 
judicial proceeding was proved and relied 
upon by the learned Magistrate to whom 
the case had been transferred. The peti* 
tioner in the trial before the learned 
Magistrate had asked, in accordance with 
the provisions of S. 350 of the Criminal 
P., C. that the witnesses who had given 
evidence against him in the first judicial 
proceeding should be resummoned and 
reheard. As the witness Gulzara was 
'dead it is obvious that he could not be 
resummoned. The other available wit- 
nesses were resummoned and their evi- 
dence was retaken. The procedure ad- 
opted has been strictly in accordance 
with law. The authorities cited have 
no bearing on this matter whatsoever. I 
am quite unable to follow the reasoning 
ofChevis. J.. ‘in Sa?ic6 Din v. Crown (1). 
The general provisions of S. 33 of the 
Indian evidence Act are in no way affec- 
ted by S. 350 of the Criminal P. C. 

These petitions are quite unsustainable 
and must be rejected. 

Addison, J. — I agree. 

Q Petition rejected. 

(1) A. I. R. 1922 Lah. 49=3. Lab. 115. 
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2afar Ali and Jai Lal, JJ. 

Abdullah and others — Defendants — 
Appellants. 

V. 

Allah Diya — Plaintiff — Respondent. 

First Appeal No. 2018 of 1922, Decided 
on 25th January 1927. from the decree 
of the Senior Sub-J., Ambala, D/- 1st 
July 1922. 

(a) Contract Act, S. 2S0—ShaHng in profits 
is essential to the constitution of partnership. 

An agreemont to share profits ie essential to 
the constitution of a partnership. Where by an 
agreement each ’party is entitled to a certain 
share in cutting and removing trees from a 
State forest irrespective of the consequenoee 
that may accrue from the sale of the trees, the 
agreement does not make the contract a part- 
nership. ^ 

{b) Contract Act, S. 23^Condiiions prescrib- 
ed by statute for conduct of business for merely 
administrative purposes — Agreements entered 
info in course of such business are valid. 

- When conditions are prescribed by statute 
fox the oondtiot of- any particular business or 
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profession, and such conditions are not observed, 
agreements made in the course of such business 
or profession are void if it appears by the con- 
text that the object of the Legislature in impo- 
sing the condition was the maiDtenauce of pub- 
lic order or safety or the protection of the per- 
sons dealing with those on whom the couditiou 
is imposed ; but they are valid if no specific, 
penalty is attached to the specific tran- 
saction, and if it appears that the condition 
was imposed for merely administrative purposes, 
e. g., the convenient collectiou of the revenue : 

26 Mad. 156 ; 2 All. 411 and 24 Bom. 622, FoU. 

[P.33i C 2] 

(c) Contract Act, S. 73 — Defendant receiving 
money under contract but refusing to carry it 
out — Defendant is not only liable for returning- 
the money tut damages also — Market rate is fair 
basis for estimating damages. 

Where the defendant receives the plaintifi’s 
money under a contract and then 'dishonestly 
refuses to carry out that contract, he is liable 
not only to return the money but also to pay 
damages for breach of the contract, or in other 
words wrongful use of the plaintiff’s money and 
it is but fair to estimate damages on the basis of 
interest at the market rate. [B 335 C 2] 

Tek Chand, Jagan Nath Bhandari and 
Hem Raj Uahajan — for Appellants. 

G. C. Narang and D. E. Narang—lor 
Respondent. 

Judgment, — This first appeal has- 
arisen out of an action brought by Allah 
Diya, Khoja of Ambala City, against Ab- 
dullah and his son and son-in-law of the 
same city for the recovery of Es. 7,060 : 
The facts are briefly as below : 

On the 7th October 1920, Allah Diya, 
plaintiff, Abdullah, defendant and one- 
Rahmat Ullah executed an agreement in 
three parts with the object of obtaining 
contracts for cutting and removing bam- 
boos from the jungles of the Rewah 
State. It appears that the State had in- 
vited tenders for the purpose, and tenders 
had already been filed separately by the- 
three contracting parties as well as by 
certain relations or partisans of Abdul- 
lah and Allah Diya respectively. The 
agreement that Allah Diya, plaintiff, 
Abdullah, defendant, and Rahmat Ullah 
made was to the effect that whosoever 
from among them or their partisans- 
should succeed in obtaining contracts 
they would ali participate therein in 
certain shares. It so happened that the- 
tenders of Habib Ullah and Ibrahim, the 
son and son-in-law of Abdullah, were 
accepted. A sum of Rs. 1,000 had al- 
ready been deposited l?y them with their 
tenders and Rs. 5,000 more were paid in 
the Treasury of the State to obtain the 
necessary permits. The plaintiff’s case 
was that Rs. 2J00 out of thasaid sum of 
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Rs o 000 were contributed by him but 
that 'the 

to recognize him a amount of 

^®”'®700^1?om hfm. He, therefore, sued 
nvar Rs 3 700 pins Es. 4,300 stat- 
f.'trt Leonid have made a profit of 
Be 4 300 if the defendants would have 
fllowed him to take bamboos of his 


^The defence was that the plaintiff 
himself bad resiled from the agreement 
and had refused to work as a partner and 
that he never made the alleged payment 
of - Es, 2,700 and that the agreement 
was void as one of the conditions on 
which the State granted the contract was 
that the contractors would take no co- 
partners or shikmi contractors. The 
trial Court came ^o the conclusion that 
the defendants did receive from the 
plaintiff the sum of Rs. 2,700 and did 
subsequently break their part of the con- 
tract and that the plaintiff was entitled 
to recover that sum with Rs. 1,350 as 
interest by way of damages but that his 
claim to profits was premature and could 
not he allowed. A decree for Rs. 4,050 
has accordingly been granted to the 
plaintiff with costs in proportion to that 
amount. The defendants have appealed 
through Mr. Tek Ghand. 

The plea of jurisdiction which the 
trial Court overruled was again raised in 
the memorandum of appeal, but Mr. 
Tek Chand ultimately abandoned it be- 
fore us as it was clearly untenable. The 
parties being residents of Ambala they 
were decidedly subject to the jurisdiction 
of the civil Courts of that place for the 
purpose of this suit. 

Mr. Tek Chand has, however, raised 
another law point viz., that the suit was 
incompetent inasmuch as the only reme- 
dy open to the plaintiff was to sue for 
dissolution of partnership and accounts. 
This objection also which has for the 
first time been taken in this Court is un- 
tenable because there was no partnership 
as defined in S. 239 of the Indian Con- 
tract Act and the parties to the agree- 
ment were not partners within the pnr- 
view of that section. The agreement 
gave each party a certain share in the 
bamboos that were to be obtained from 
the jungles of the State and if the agree- 
ment had been carried out each would 
have got a certain quantity of bamboos 

irrespective of the consequences that 
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might have accrued by sale thereof in| 
the market. Thus no business was con-l 
templated entitling the contracting par-j 
ties to share the profits thereof if any. 
On the other hand, each party was to 
get and deal with his share of the bam- 
boos as his own personal concern. In 
the plaint, no doubt, the written agree- 
ment is described as a deed of partner- 
ship and the bargain too is referred to as 
partnership but by the use of the 
word ‘ partnership ’ the nature of the 
transaction could not be altered. The 
illustrations to S. 239 clearly indicate 
that an agreement to share profits is 
essential to the constitution of a partner- 
ship, and as in the present case there 
was no such agreement there was no 
partnership of which a dissolution could 
be claimed. 

Another law point which Mr. Tek 
Chand argued before us was that the 
agreement was void being in violation of 
one of the conditions on which the con- 
tract was obtained from the State and 
according to which the contractor was 
precluded from taking anybody as his 
partner without the sanction of the 
State. But there is nothing to indicate 
that the agreement in question was for- 
bidden by law. All that can be said of 
the condition is that it was imposed for 
administrative purposes. The State 
might have refused to recognize the 
partners.under the agreement but none of 
them was competent to wriggle out of it 
on that ground. The principles of Eng- 
lish Law on tliis point which are follow- 
ed in India have been stated by Pollock 
and Mulla thus : 

When conditions are prescribed by statute for 
the conduct of any particular business or pro- 
fession, and such conditions are not observed, 
agreements made in the course of such bssiness 
or profession are void if it appears by the con- 
text that the object of the Ijegislatnre in impo- 
sing the condition was the maintenance of pub- 
lic order or safety or the protection of the^ ar- 
sons dealing with those on whom the condition 
is imposed ; but they are valid if no specihc 
penalty is attached to the specific 
saction, and if it appears that the condition 
was imposed for merely administrative purposes, 
e. g., the convenient collection of the revenue. 

The above principles were followed id 
Bhikanhhai v. Hira Lai Eamdinshet 
Marwadi (l), where fche question 
arose as to whether an agreement by 
a lessee of tolls from Government nnder 
the Bombay Tolls Act 1875, to 9u^ 

( 1 ) [19001 24 Bom. 622=2 Bom. L. B. 
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lot the tolls was valid and binding 
between the lessee and sub-lessee. S. 10 
of the Act empowered the Govern- 
ment to lease the levy of tolls on 
such terms and oonditions as the Gov- 
ernment deemed desirable. One of the 
conditions of the lease v/as that the 
lessee should not sublet the tolls without 
the permission of the Collector previously 
obtained, and another condition em- 
powered the Collector to impose a fine 
of Rs. 200 for a breach of the condition. 
The lessee sublet the toils to the defen- 
dant without the permission of the Col- 
lector, and then sued him to recover the 
amount which be had promised to pay 
for the sub-lease. It was contended on 
behalf of the defendant that the sub-lease 
was unlawful as it was made without 
the permission of the Collector, and that 
the lessee was not, therefore, entitled to 
recover the amount claimed by him. But 
this contention was overruled, and it was 
held that the plaintiff was entitled to 
succeed. Parsons, J., after citing the 

passage set forth above, said : 

Id our opinion tliis case falls within the 
latter class because the Statute itself does not 
■forbid or attach a penalty to the transaction of 
subletting, but merely gives power to impose a 
condition under which it can be forbidden 
should the Collector see fit to do so for what can 
he only purely administration purposes. The 
Act imposing tolls is an Act passed for the bene* 
£t of the reven ue and not an Act for the pro- 
tection of public morals. 

Banade, J., said : 

As a general rule, the law does not forbid 
things in express terms, but imposes penalties 
{or doing them, and the imposition of such 
penalties implies prohibition, and an agreement 
to do a thing so prohibited is unlawful under 

8. 23 of the Contract Act As no penalties 

are prescribed under the (Tolls) Act, the agree- 
meut does not prima facie fall under the first 
clause of S. 23. 

The same view was held in similar 
•cases by the Madras and Allahabad High 
Courts, vide Abdulla v. Mammod (2) and 
Gauri Shankar v. Mumtaz AH Khan 
(3). We. therefore, overrule this conten- 
tion also. 

Mr. Tek Chand’s third point is that 
the alleged payment of Rs. 2,700 was not 
proved and he points out that according 
to the postscript to the agreement the 
plaintiff should have obtained a receipt 
for the amount paid and he contends 
that in the absence of a receipt the oral 
evidence on the point is unworthy of 


credit. He further makes capital of th e 
circumstance that the plaintiff in his 
examination by the trial Court l)efore 
settlement of issues stated that he 
made the payment on the 14th October, 
while, as a matter of fact, the deposit 
in the treasury of the State was made 
on the 13th October. But the plaintiff 
stated in the next breath that the pay- 
ment by him was made on the very day 
on which the money was deposited in 
the treasury and thus it becomes dear 
that he had forgotten the correct date 
of the payment and so mentioned 14th 
instead of 13th October. The oral evi- 
dence in support of the payment is very 
strong and includes the testimonies of 
two of the witnessed examined by the 
defendants themselves, namely, Ragunan- 
dan and Nand Ki shore both of whom are 
Lambardars and appear to be respectable 
men. They were corroborated on this 
point by several witnesses produced by 
the plaintiff. The trial Court having 
given credence to all this evidence we 
see no reason for disbelieving it. 

Lastly, Mr. Tek Chand contended that 
the Court below had erred in law in 
allowing plaintiff interest by way of 
damages for he himself had claimed 
profit (to which be was found not en- 
titled) and not interest. But as the de- 
fendants received the plaintiff’s money 
under a contract and then dishonestly 
refused to carry out that contract they 
were undoubtedly liable not only to re- 
turn the money but also to pay damages 
for breach of the contract, or in other 
words wrongful use of the plaintiff’s 
money. It was but fair to estimate 
damages on the basis of interest at the 
market-rate. The Court below, however,! 
erred in allowing interest “at a very 
high rate.” We are of opinion that Rs. 9 
per cent, per annum for three months, 
i. 0 ., up to the date on which the suit 
was instituted, and Rs. 6 per cent, after 
that till realization will be quite suffi- 
cient. 

We, therefere, accept the appeal to this 
extent and modify the decree of the trial 
Court accordingly. The defendants will 
pay plaintiff's costs on Rs. 2,760-12-0 
(Rs. 2,700 plus Rs. 60-12*0 interest for 
three months) throughout. 

R.D. Decree modified. 


(2) [1903J 26 Mad. 156. 

(3) [1S79 2.U1, 411 (F.B.). 
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Dalip Singh, J. 

Dhari iVaZ-Surety Judgment-debtor- 
Appellant. ^ 

X- Eatn and another Decree- 

hofdm & Juagment-debtor-Eespondents 

\ir' ,«iiAneous First Appeal No. 137 of 

lsS'“£S .. ISfb F.b.:.wl927, 

^ ^ ’ on order of the Senior Sub-J., 

D/' 3rd January 1927. 

•} P C S. 55 (^)—Suretij^bond under 
o ^VL^^/a\}s in favour of Court— Decree-holder 
^ /tme to judgvient-debtorSureiy i$ not 
CM Act. S. 135. 

wViAti the Court acts under S. 55 (4) of the 
J'^tbe surety bond is in favour of the 
S''" Jt though the ulfimate benehciary may be 
Pu'^Steree'bolder, and where the decree-holder 
time to the judgment-debtor a surety 

unde\ S. 55 (4) is not discharged 336rC?2] 

Act, S. 135. ' ’ 

Naioal Kiahore—^tor Appellant. 

M, L. Puri — for Respondents. 
Judgment.—The facts of this appeal 
are as follows: On the 28th January 
1926, the judgment-debtor was brought 
to Court under an application f®r arrest. 
On that date under S. 55 (4) of the Civil 
P. 0. a surety bond was executed on the 
condition that the judgment-debtor would 
apply for insolvency within one month. 
The judgment-debtor applied for insol- 
vency on the 22nd February 1926. On 
the 10th July 1926, with the consent of 

the decree-holder, the judgment-debtor 
was allowed three months m which to 
pay the decretal amount and the mso^l- 
vency application was allowed to be 
withdrawn. There is nothing to show 
that all this took place with the know- 
ledge or consent of the surety. On the 
7th December 1926, the decree-holder 
applied to Court asking that the surety 
be ordered to produce the judgment- 
debtor and that the decretal amount 
might be realised from the surety if he 
failed to produce the judgment-debtor. 
On the 22nd December 1926, the surety 
failed to produce the judgment-debtor 
as ordered and accordingly the Court 
passed an order against the surety. 
The surety has com© on appeal. 

His counsel contends that there were 
no proceedings under the decree pending 
at the time and that, therefore, the 
surety could not be called upon to pro- 
duce the judgment-debtor on that date. 
The record, however, shows that the ap- 
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plication for execution was still pending 
and I see no force in this contention. 

Next, it is urged that by granting tima 
to the judgment-debtor the decree-holder 
had altered the position of the parties to- 
his own advantage and to the detriment 
of the surety and that, therefore, under 
S. 135 of the Contract Act the surety is 
discharged from obligation. There wouli 
be great force in this argument if S. 135 
of the Contract Act could be held to 
apply. It seems to me, however, that 
when the Court acts under S. 55 (4) of 
the Civil P. C. the bond is in favour of 
the Court though the ultimate benedoiary 
may be the decree-holder. In this parti- 
cular case the Court might have exercised 
a wise discretion in refusing to act on 
the application of the decree-holder 
against the surety, but I cannot hold 
that the Court was wrong in holding that 
the surety was not discharged by thff 
action of the decree-holder. 

It is next contended that the terms of 
the security bond are such that tho 
surety has been released. ^ The relevant 
portion is as follows ; “ agar mudyun 

darkhast diivalya na dewega aur adalat 
main hazar na hoga to main haqaya 
zar~e~digri jis kadat digridar ha hoga 
bhar dunga/' Counsel contends thati 
the use of the word aur which is equi' 
valent to ‘ and ’ shows that the surety 
was only liable if both the conditions 
were not fulfilled and that as the judg' 
ment-debtor had applied for insolvency 
within a month one of the conditions had 
been fulfilled and hence the surety was 
not liable. Counsel for the respondent 
urges that the intention of the parties i9 
clear and that the Urdu idiom is different 
from the English and tho word aur 
must be taken in the context as equiva 
lent to English word ‘ or It seems to 
me that the argument of counsel for tne 
appellant is correct and though, ^ 

speaking I might have ^00° 

• stretch the point in favour of the d^cre 
^ holder, yet, in the circumstances oE WJ 
f case I am not prepared to 
= surety liable if on the terms of the bona 
. he is not liable. I, therefore, hold tbao 
the surety is not liable under the ® , 

3 of the bond and I accept the appeal 
I set aside the order of the ^“^or b 
a Judge as against the surety. There 

- be no order as to costs. , 

I. R.D. Appeal accepted^ 
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Addison, J. 

Radha Kishan — Decree-holder — 
Petitioner* 


V. 

Mari Singh and others — Judgment- 
debtor and Auction-Purchasers — Res- 
pondents. 

Civil Revision Petition No. 68 of 1927,. 
Decided on 19th January 1927, from an 
order of the Sub-J.| 1st 01., Lahore, D/- 
25th May 1926. 

(a) Civil P,€t 0 21, R. 85 — SdU confirmed — 
Executing Court setting it aiide on the grotcnd 
of non-payment \of the balance of purchase- 
money within 15 days and remitting a?b issue ta 
tribunal under Sikh Qurdwaras Act — Order is 
not appealable — Civil P. C., S. 47 — Execution, 

Where the exeoatlng Court passed an order 
in spite of the fact that the sale had b^en con* 
firmed, setting aside the ooadrmation of the 
sale on the ground that the balance of the 
auctio'u-moDey had not been paid within 15 
days and remitted to the tribunal constituted 
under the Sikh Gurd wares Act an issue as to 
whether the property under attachment belonged 
to the Gurdwara* 

Held : that no appeal lay as it could not be 
a matter arising under S. 47. [P 337, G 2] 

(6) Execution — Powers of Court — Sale con- 
firmed — Court cannot set aside. 

The exeoutiog Court has no jurisdiction to set 
aside a sale which has once been confirmed. 

[P 338, C 1] 

(c) Civil P. C., 0. 21, R. 85— Tims for pay- 
ing balance purchase-money may be extended 
with all parties' consent. 

Time can be extended for payment of the 
balance of the purchase-money with the con* 
sent of all the parties concerned : A. 1, B, 1923 
Mad. 48, Poll. [P 338, C IJ 

Des Rxj Sawney — for Petitioner. 
Tirath Bam and M, Zr. Pari — for 
Respondents. 

Judgment. — On the 15bh July, 1925, 
a decree- holder had a one- half share of 
live shops, alleged to belong to his judg- 
ment-debtor, auctioned for Rs. 11,100. 
One quarter of the sale-money, namely, 
Rs. 2,775, was deposited by the auction- 
purchaser. In the meanwhile, Indar 
Singh and Waryam Singh sued for a 
declaration that the property was waqf. 
This suit was dismissed. . It would also 
seem that Jaswant Singh son of the 
judgmant-debtor, instituted a suit about 
this property which was dismissed. 
Pending these suits, it was agreed that 
the balance of the purchase-money 
should not be paid in by the auction- 
purchaser. After the suits were decided 
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the matter again came before the Execut- 
ing Court on the 5th March 1926. On 
that date-the objection of the judgment- 
debtor under O. 21, R. 90, Code of Civil 
Procedure, was dismissed. The auction- 
purchaser had, however, died and his 
sons asked for a little further time to 
pay in the balance^of the purchase-money 
as they were finding difficulty in realis- 
ing the assets of their father, lying in §, 
Bank and other places. The sons of the 
auction-purchaser stated that they 
would pay in the money within the 
time granted. Accordingly, time was 
given and the sale was confirmed under 
O. 21, R. 92 of the Civil Procedure Code. 
Against the decision no appeal was ever 
instituted. 

In the meantime, in the interval bet- 
ween the confirmation of the sale and 
the time given to the sons of the auction- 
purchaser to pay in the balance of the 
purchase-money the Shromani Gurdwara 
Prabandhak Committee presented an 
application to the Court stating that the 
sale bad been confirmed, but in spite of 
this the confirmation should be set aside 
as the auction-purchaser had not de- 
posited the remaining sale-money within 
15 days. The Committee further asked 
that proceedings should be taken under 
Ss. 21 and 32 of the Sikh Gurdwaras Act 
as they claimed that the property be- 
longed to the Gurdwara Shahid Ganj, 
Bhai Taru Singh, which had been de- 
clared to be a Sikh Gurdwara under the 
Act. On the 25th May, 1926 the Exe- 
cuting Court, in spite of the fact that 
the sale had been confirmed, set aside 
the confirmation of the sale on the 
ground that the balance of the auction- 
money bad not been paid within 15 days 
and remitted to the tribunal constituted 
under the Sikh Gurdwaras Act an issue 
as to whether the property under attach- 
ment belonged to the Gurdwara Shahid 
Gunj, Bhai Taru Singh. The application 
of the Committee purported to be under 
Ss. 31 and 32 of the Sikh Gurdwaras Act. 

Against this decision the decree-holder 
had presented this appeal. It was con- 
tended that no appeal lay as it could 
not be said to be a matter arising under 
S. 47 of the Civil Procedure Code and as 
appeal was not provided by 0. 43, R. 1 
(j). This contention is correct, bnt in the 
special circumstances of tffis case ll 
allowed the appeal to be argued as ai 
revision. 
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It is quite clear that the Eaaeutiag 
3oart had no jurisdiction to set aside a 
,ale, which had cnee been conarmed. An 
appeal lay from its order conarming the 
sale and it had no _ further jurisdiction 

after the oonarmation of the sale. Ob- 
viously the Shromani Gurdwara Pra- 
b ndhak Oommibfcee cDuld nofc he allowed 
at that stage tc^ application 

under O. 21, B- 53 of the Civil Procedure 
Code. Time can be extended for payment 
■of the balance of the purchase mcney 
'with the consent of all the parbies con- 
Icerned. This consent was given in the 
present case. This has been laid down 
in Varankkotillith Siihramcinyam Nam' 
hudri v.Vykunda Kammathi (l). There 
was thus no illegality in the circum- 
stances described above in extending the 
time for the payment of the purchase 


allowed to take the auction-money out 
of Court until he has given security to 
the satisfaction of the Executing Court 
to refund the meney if in any suit or 
proceeding under Sikh Gurdwaras Act 
the property is declared to belong to the 
Gurdwara Shahid Ganj Bhai Taru Singh. 
The Shromani Gurdwara Prabandhak 
Committee can, if it so desires, institute 
a suit in connexion with the property 
auctioned or take such proceedings before 
the Sikh Gurdwara tribunal as are com- 
petent. The last-named Committee will 
pay the costs of the petitioner in this 
Court. 

The records now go back to the exe- 
cuting Court to continue the execution 
in accordance with law. 

R.D. Order set aside. 


money. 

Counsel for the auction-purchaser 
stated before me that the representative 
of the auction-purchaser had no objec- 
tion to paying the balance of the purchase 
money, provided that the decree -holder 
should not bake the money out of Court 
until he had given security to the satis- 
faction of the Court to refund the money 
in case any suit or proceeding under the 
Sikh Gurdwaras Act at the instance of 
the Shromani Gurdwara Prabandhak 
Committee was successful. This was 
accepted by the decree-holder. Counsel 
for the Committee asked that the posi- 
tion of the Committee should be safe- 
guarded and stated that if this was done 
he had no objection to the revision be- 
ing accepted. In my opinion the Execut- 
ing Court had no jurisdiction to enter- 
tain the application of the Committee 
after having confirmed the sale. No ap- 
peal having been preferred against that 
order the application of the Committee 
should have been dismissed in limine on 
that ground. Of course the Committee 
has still power to institute a suit or to 
take proceedings under the Sikh Gurd- 
waras Act if it so desires. 

I accordingly accept this revision and 
set aside the order of the Executing 
Court, dated the 25th May 1926, in its 
entirety. The represen^fcatives of the 
auction-purchaser will now pay into 
Court the balance of the purchase-money 
and, if this is not done, the Court has 
full power to see that it is collected. 
The decree-holder will, however, not be 

(1) A. I. R. 1923 Mad. 48. 
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Bsoadwa?, J. 

Misri Lil — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revision Petition No. 1394 
of 1926, Decided on 31st January 1927, 
from an order of the S. J., Delhi, D/- 23rd 
July 1926. 

(а) Interpretation of statutes — Act should be 
construed strictly but benefit of doubt should 
be given to subjects. 

Th3 gaaeral principle is to construe an Aot 
strictly and where there is any doubt such 
doubts should bs given in f ivour of the subject. . 

[P 340. C 2J 

(б) Punjab Oambling Act (3 of 1837), S. 5— 
Confiscation of all money found on person of 
a vtan arrested in a gaming house would be 
unsafe. 

It would be unsafe to direct confiscations cf 
all moneys or valuables such as- gold, watches 
and ornaments found on the person of a man 
arrested in a gaming house. {Case Law re- 
viewed.) [P 340, 0 2J 

Raj Krishna — for Petitioner. 

Ram Lai — for the Crown 

Judgment. — This and the two con- 
nected Petitions Nos. 1483 and 1526 of 
1926 arise out of certain proceedings 
taken under the Gambling Act 3 of 
1867 in the Court ■ of Mr. Muhammad 
Ariff. Magistrate, First Glass. It ap- 
pears that a raid was made by the 
Delhi Police on the 16th October 1925, 
on certain promises with the result 
that thirty-six persons were arrested 
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and sent up for trial under Ss. 3 and 4 
of the Gambling Aofc 3 of 1SG7. Tlie 
result of the prosecution that followed 
was that the majority of the persons 
charged were convicted and sentenced 
to various punishments. One of the per- 
sons so arrested was Hisri Lal who was 
found guilty under S. 4 and sentenced bo 
pay a fine of Rs. 100. He is the peti- 
tioner in Ociminal Revision No. 1394 of 
1926. Baij Nath, Mannu Lal, Ganga 
Parshed and Tota the petitioners in 
Criminal Revision No. 1526 of 1926 were 
also sentenced under S. 4 of Act 3 of 
1367 to various fines and Hem Chand 
the petitioner in Criminal Revision 
No. 1483 of 1926 was sentenced to a fine 
of Rs. 100 and a note for Rs. 100 found 
on his person was ordered to be confis- 
cated. On appeal the sentences were up- 
held in the case of all the petitioners 
with the exception of Hem Chand and 
Baij Nath whose sentences of fines were 
reduced owing to the fact that money 
found on their persons had been confis- 
cated. 

So far as the conviction of these peti- 
tioners are concerned I see no reason to 
interfere. It has been urged that the 
evidence of Kabal Singh shows that 
when the Police entered the premises 
they were followed if not accompanied, 
by a certain number of spectators and 
that the present petitioners, were amongst 
those spectators. Having regard to the 
provisions of S. 4 in my judgment it was 
for them to establish conclusively that 
they were spectators and the evidence 
on the record lamentably fails in this 
respect. It must, therefore, be held that 
they have been rightly convicted of be- 
ing present in this gaming house for the 
purpose of gaming. Por Misri Lal 
Mr. Raj Krishna urged that his youth 
was in his favour inasmuch as he is only 
164 years of age. I am unable to see 
that this is any excuse. If a youth of 
that age attempts bo see life in this 
manner steps must be taken 'to prevent 
him and he has not been sentenced for 
any term of imprisonment so long as his 
fine is paid up, Mr. Bishan Narain 
Mathur for Hem Ohand has also pleaded 
•the youth of his client. But here again 
I am unable to see that the fact that 
he is young and a student ai\d a son of 
a respectable gentleman is any excuse 
for his presence in a gaming house for 
:the purpose of gaming. 


The only question that requires con- 
sideration is whether the order forfeiting 
the money found on the persons of two 
of these petitioners was warranted in 
law. It has been urged by the learned 
Assistant Legal Remembrancor that 
having regard to the provisions of Ss. 4, 

6 and 8 the order was legal and should 
not be interfered with in revision. He 
has also urged that owing to the fact 
that the learned Sessions Judge has 
taken into consideration these confisca- 
tion orders and has reduced the fine im- 
posed on these petitioners because of 
their money having been forfeited 
whether the order of forfeiture is'sbricbiy 
legal or not this Court should not in its 
revisicnal jurisdiction interfere. 

Various authorities have been cited 
and of these two only are of this Court. 
One is Jiwan v. Qaeoi'Empress (1) a 
decision by Hr. Justice Chatterji. which, 
however, does not touch the point. 
What was decided in that case was that 
an order of confisaction could only be 
passed after a conviction had been had. 
It was not decided whether money 
found on the person could be confiscated. 
The second case was K/m/r v. Em' 
peror (2) in which Mr. Justice Harrison 
held that money found in such circum- 
stances was not liable to he forfeited. 
This decision is based upon certain 
authorities which have also been referred 
to by the learned counsel in Tulla v. 
Emperor (3). Lindsay, J., held that the 
law does not contemplate the confis- 
cation of the money found on the person 
of the accused and a reference was made 
to Maturwa v. Emperor (4). This last 
case, however, was one under S. 13 of the 
Gambling Act and therefore, does not 
appear bo have any value. Lindsay, J., 
apparently did nob have brought to big 
notice a decision of the Allahabad High 
Court by Mr. Justice Rafique to be found 
at page 272 of the same volume Emperor 
V. Kifayat (5). It would appear that 
Mr. Justice Rafique’s view was nob in 
accord with that expressed by Mr. Justice 
Lindsa y. In Mahadaya v. Emperor (6) 

(1) CIQ'JSJ 5 P. R. 1898 Or. 

( 2 ) A. I. R. 1926 Lah. 290. 

(3) C1919] 41 All. 366=54 I. C. 250=17 A. L. 

J. 368. 

(4) [1918] 40 All. 517=46 I. C. 156=16 A. L. 

J. 428. 

(6) [1919] 41 AH. 272=49 I. C. 165=17 A.L.J. 
64. 

(6) [1910] 7 A. L. J. 404=6 I. C. 586=11 Or. 
h, J. 373. 
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Knot, J., differentiated between convic- 
tions nnder S. 4 and S. 13 of the Act and 
came te the conclusion that in cases 
nnder S. 4 it was legal to forfeit moneys 
found on the persons as in the present 
/vase In most of these cases reference 
has ’ been made to Emperor v. Wclli 
Mussaji (7) where it was held that the 
power of seizing money found in a gam- 
in« house under S. 8 of Bombay Act 4 
of “1887 does not extend to money found 
on the persons of chose who may at the 
time be in such gaming house. To the 
same effeet is a decision in Sadashiv Bab 
Habhu V- Emperor (8). Now S. 8 of 
Bombay Act 4 of 1887 is in very similar 
terms to S. 8 of Act 3 of 1867 and the 
views expressed by Judges of the Bombay 
High Court, therefore, afford a very good 
guide for construing S. 8 of the Act now 
under consideration. Finally reference 
was made to Lachmi Narain Marwari v. 
Emperor (9), where Bucknill, J., consi- 
dered the provisions of Act . 3 of 1867 
and came to the conclusion that the 
private property of an individual who is 
found gaming »in a gaming house could 
not be seized and forfeited unless it was 


this distinction is tolerably obvious. A man 
found ia a common gaming house is liable to- 
have certain money confiscated, but is not liable 
to have everything found upon his person confis- 
cated. A man might have currency notes for 
Rs, 10,000 in his pockets and he might be gamb- 
ling with two anna bits. The law does not 
contemplate confiscating Rs. 10,000 whsn the 
Rs. 10,000 is not being used for the purpose of 
gaming. 

I am aware that the view I am taking 
is open to a certain amount of criticism, 
but the general principle is to construe 
an Act strictly, and where there is any 
doubt, such doubts should be given in’ 
favour of the subject. Eera it seems to 
me that it would be unsafe in a case of 
this nature to direct confiscations of all 
moneys or valuables such as gold, watches ' 
and ornaments found on the person of a 
man arrested in a gaming house and 1 
would, therefore, accept the revision' 
petitions of Baij Nath and Hem Ohand 
to this extent that I would direct the 
return to them of the moneys found on 
their persons. In all other respects all 
the three petitions are dismissed. 

B.D. Petitions dismissed. 


quite clear that there was attached to 
such private property the taint that it 
was reasonably suspected to have been 
used or intended to be used for the 
purpose of gaming. Now S. 5 authorises 
the seizure of all instruments of gaming 
and all money and securities for money 
and articles of value reasonably sus- 
pected to have been used or intended to 
be used for the purpose of gaming which 
are found therein. 

It has been urged by Mr. Ram Lai that 
the word 'therein' does not mean merely 
within a gaming house but includes the 
private property found on the person of 
an accused while be was in the gaming 
house. No doubt, strictly speaking, Mr. 
Ram Lai's contention is correct, but after 
a consideration of the authorities referred 
to it seems to me that a stricter inter- 
pretation must be given to the word 
therein’ as used in S. o. This is empha- 
sized by Stuart, J., in Ram Salchi Earn 
V. Emperor (lO). He says : 

This section justifies the seizing and forfeiting 
of money found on tbe table or on the floor or 
other places in tbe bouse, but not on the persons 
of the men arrested therein. The reason for 

"7?) Cl90a] 26 Bom. 641=4 Bom. L. R. 427. 

(8) [1920] 41 Bom. 686=55 I. C. 804=22 

Bom. L. R. 197. 

(9) A. I, R. 1924 Patna 42. 

(10) A. I. R. 1921 All. 241. 
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Fforde and Campbell JJ. 

Ahmad — Plaintiff — Appellant. 

V. 

Pahlwan and another — Defendants — 
Respondents. 

First Appeal No. 1290 of -1922, Deci- 
ded on 3rd February 1927, from the 
decree of the Ist Cl., Sub,-J., Jhang, D/* 
11th March 1922, 

(rt) lUwaj-l'am — Entry as to custom is prlma 
facie evidence unless rebutted. 

An entry in a Riwaj-i*am, though unsup- 
ported by instances, is a strong piece of evidence, 
which )i lies upon the opposite party to rebut, 
in favour of tbe truth of tbe statements of cus- 
tom which it contains ; 44 Cal. 749 (P. C.) 
^l.I.i?.1927 La/». 241, Po». [P 342 0 2] 

(6) Custom— ‘Punjab — Siah of Jhang District 
— Sonless proprietor can make gift to one col“ 
lateral to the exclusion of other collaterals. 

Among Sials of the Jhang District a male 
sonless proprietor is empowered by custom to 
make a gift in favour of a collateral in the 
presence of other collaterals. [P 343 C 2i 

G. H. Qertel — for Appellant. 

Muhammad Hussain and G. S. Salar 
riya — for Respondents. 
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Campbell, J— The plaintiff Kamir 
sues for a declaration that a gift of 
ancestral land by Pahlwan, his sonless 
brother, to Amir, a second cousin once 
removed, shall not affect his reversionary 
rights. The parties are Diraj Sials of 
the Jhangt District. 

The trial Court dismissed the suit 
holding that (a) the donor had by custom 
unrestricted po^ver of alienation ; (b) that 
if he had not unrestricted power the 
gift was valid by custom because it had 
been made in return for services and (c) 
that under the Riwaj-i-am of the district 
the gift is one recognized by custom. 

On neither (a) nor (b) do I agree with 
the trial Court. Por some obscure reason 
the burden was laid upon the plaintiff 
of proving that 

there exists village community and the 
Defendant No. I’s rights of disposition were 
restricted. 

The parties belong to the agricultural 
tribe of Sials and the presumption is that 
they observe the rules of custom de- 
clared in the Riwaj-i-am to be in force in 
that tribe. The land in suit lies in 
three ’'illages but Diraj is the home 
of the parties and the^ land in the 
other two villages was acquired by the 
family by purchase. Whether there is 
a tribal bond or not in these other two 
villages is wholly immaterial to the 
question of whether the Sials of Diraj 
are to be governed by customary rules 
restricting alienations, and none of the 
evidence given about Diraj justifies the 
conclusion that the Sial community in 
that village has been disintegrated and 
has ceased to exist. 

As regards (b) there is no evidence 
that Amir, the donee, occupied the posi- 
tion towards the donor which is des- 
cribed in the extract from 92 P.B. 1904 
quoted by the trial Judge. On the con- 
trary the evidence shows the situation 
to have been as follows : Nura, son of 
Kamir, the plaintiff, had a wife. Mt. 
Sattan, whom he and his father, the 
plaintiff, had turned out of doors shortly 
before her confinement. The woman 
was sheltered by Pahlwan, the donor,. and 
an his house she gave birth to a girl, 
Janat, whom Pahlwan brought up. 
With the object of providing for this 
girl at the expense of the plaintiff, who 
had illtreated her mother, Pahlwan 
fielected a collateral, Amir, as a husband 
(or her, and made a gift of the land in 
suit to him in consideration of his 


marrying her, as he did a few months 
after ths gift was made. The object of 
the gift was to benefit the girl and to 
deprive her grandfather, the plaintiff, of 
the prospect of inheriting the land. 
There were two persons who could have 
testified to services had any been rendered, 
the donor and the donee, but neither put 
himself into the witness box. In these 
circumstances the mention of services in 
the deed of gift was no evidence at all, 
and the vague reference to services 
made by the three witnesses mentioned 
by the learned Subordinate Judge were 
of no value. 

The learned Subordinate Judge states 
that the Riwaj-i-am of the district in the 
answer to question 12 on page 59, is in 
favour of the validity of a gift by a 
sonless proprietor in favour of a colla- 
teral to the exclusion of other collaterals. 
He has omitted to place a copy of this 
entry on the record, but we have referred 
to the original which is in this Court’s 
library. The entry specified does not 
in fact help the defendants, because it is 
one relating to gifts to strangers, and 
lays down that for such a gift by a son- 
less proprietor the consent of brothers 
and nephews is necessary although that 
of uncles and cousins is not necessary. 
The gift with which we are dealing is 
one not to a stranger but to an agnate 
and the relevant passage in ths Riwaj-i- 
am is the answer to question 2 under the 

head “Wills” which runs as follows: 

Tbe limit imposed on the power of a proprietor 
referred to in question 1 (1. e., to make a will) 
is that he cannot totally disiuberit a son. Hu 
can, however, allot his sons unequal shares and 
can disinherit a particular brother or nephew. 
But he caunct make a will in favour of a person 
outside the family. We make no distiuctiou 
between a gift and a will. 

Thus the gift now in suit is one 
which the donor is declared entitled to 
make under the Riwaj-i-am. He has 
disinherited his brother, the plaintiff 
and has gifted bis property elsewhere in 
fehe family. 

The earlier Riwaj-i-am of the Jhang 
District which is also in the Court 
Library is still more positive in favour 
of the defendants. It declares that a 
proprietor of land, even if he has male 
issue, can make a gift without the con- 
sent of his sons, sinco he is a full 
owner. Five Sial instances are cited. 
Later on there is a qualification that 
the gift must be to a collateral and no6 
a stranger and two Sial instances are 
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fjiyen of gift by sonless proprietors. 
This record was the one before their 
Lordships of the Privy Council in Beg v. 
Allahditta (1) when they held that an 
gentry in a Biwaj-i-am unsupported by 
instances is a strong piece of evidence, 
which it lies upon the opposite party 
to rebut, in favour of the truth of the 
statements of custom which it contains. 

Hr. Oertel for the plaintiff has argued 
that the current Kiwaj-i-am entry, 
stating as it does an exception to the 
general rule of custom and being unsup- 
ported by instances, is of very little 
evidentiary value. He relies upon cer- 
tain decisions by this Court and by the 
Chief Court subsequent to Beg v. Allah- 
ditta (t) which certainly support him. 
Those cases, however, have been consi- 
dered recently by the present Bench in 
Lahh Singh v. Alt. Mango (2). We held 
there, for reasons which I need not 
repeat, that the proposition is one which 
could not propsrly be laid down in the 
face of what their Lordships of the 
Judicial Committee ruled in Beg v. 
Allahditta (1). One case now cited by 
Mr. Oertel was not put before us then, 
namely, Pir Bahhsh v. Mt. Aho (3). but 
there the decision was to the effect that, 
if the Riwaj*i*am entry was to bo inter- 
preted in the manner desired by the 
appellants, its presumptive force had 
been rebutted by other evidence. The 
head-note is to somo extent misleading. 

The Riwaj-i-am entry quoted above 
cannot be said to be altogether unsup- 
ported by instances, for instance? are 
given of unequal distributions by will 
among collaterals of the same degree, bub 
even if it be taken to be an entry unsup- 
ported by instances it is in my opinion 
the only piece of evidence in the case 
of any value on the question whether 
the gift of the property in suit was one 
permissible under the custom applicable 
to the parties. According to the rule 
laid do-.wn in Beg v. Allahditta {l) the 
decision of the suit must go in accor- 
dance with it. 

I wish in conclusion to notice that the 
present Riwaj-i-am of the Jhang District 
has been held to be a reliable record by 
this Court in Small v- Ahmada (4) where 
it was decided that amona Jabs of the 

(1) [1917J 44 Cal. 749=38 1. C. 354=44 I. A. 

89 ‘(P. C.). 

(2) A. I. R. 1927 Lab. 241. 

(8) 6 Lab 332=A. I. R 1925 Lab. 306. 

(4) A. I. R. 1923 Lab. 517=4 Lab. 189. 


Jhang District a male proprietor is em- 
powered by custom to make a gift in 
favour of a collateral in the presence of 
other collaterals, and the main basis of 
the decision was the answer to question 2 
quoted above, which is the same both 
for Jats and for Sials. 

I would dismiss the appeal with costs* 

Fforde, J. — I agree. 

G.B. Appeal dismissed. 
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Addison, J. 

Pal Singh — Plaintiff — Petitioner* 

V. 

Harnam Singh — Defendant — Respon- 
dent. 

Civil Revision Petition No. 528 of 1926, 
Decided on 13th January 1927, against 
the order of the Sub- J., 4bh Cl., Nawan- 
shahr, Disb. Jullundur, D/- 27th April 
1926. 

(а) Limltallon Act, S, 5 and Art. ISi—Scope-. 

Section 5 does not apply to application under 

Art. 1G4. [P 343 , C 1] 

(б) Limitation Act, Art. lGi—~Courl cannot 
extend 30 days time — Entertaining application 
after expiry of limitation Is illegal assumption 
of jurisdiction within Civil P.O., S, 115. 

The Court bas no discretion to enlarge tb& 
thirty days allowed by Art. 164- within which 
the defendant can apply to set aside the ex-parte 
decree and in entertaining the application after 
the expiry of limitation, the Court assumed ille- 
gally a jurisdiction which it did not possess 
A. 1. R. 1926 Lah. 379, Foil. [P 343, 0 H 

Fakir Ghand — for Petitioner. 

A.B.Khosla — for Respondent. 

Judgment. — Ou the 20th January 
1926, the plaintiff Pal Singh obtained an 
ex parte decree for Rs. 75 against his- 
brother Harnam Singh. The suit was 
one for recovery of Harnam Singh’s share 
of the expenses incurred by the plaintfff 
in connexion with their father's death. 
Two other brothers were joined as pro- 
forma defendants and when they ap- 
peared they stated that they bad paid 
their share to the plaintiff. On the 8tb 
March 1926, the defendant applied to 
have the ex parte decree against him set 
aside on the ground that he was under 
the impression that the suit in question 
had been fixed for the 8th Jnne 1926. 
He, however, had come to know that it 
had been decreed as an attachment waa 
issued against him. The Judge thought 
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that the defendant might have laboured 
under a misapprehension as regards the 
date and set aside the decree on payment 
of a small amount as compensation. 
Against this order this revision has been 
admitted. 

Harnam Singh had been present at 
certain hearing of the suit after it was 
first instituted. He was also served in 
the suit. The last hearing which he 
attended was that of the 25th of Novem 
her 1925. On that date the suit was 
fixed for the 11th December 1915, when he 
was absent. The suit was then adjourned 
to the 20th January 1926, because the 
pro forma defendants, that is, the other 
two brothers of the plaintiff, had not 
been served. They were present on the 
20th January 1926, and Harnam Singh 
was again absent just as he had^been 
absent on the 11th December 1925. It 
was then that the suit was decreed ex 
parte cigainst him. 

It is obvious that S. 5 of the Limita- 
tion Act does not apply. The Court has 
no discretion to enlarge the thirty days 
allowed by Art. 161 of the Limitation 
Act within which the defendant could 
apply to set aside the ex parte decree. 
He had only one month from the date of 
the decree and in entertaining the appli 
cation, I must hold the Court assumed 
illegally a jurisdiction which it did not 
possess. This follows from Piroj Shah 
v. Qarib Shah (l). The application was 
clearly time -barred and, therefore, did 
not lie. 

I accept the petition and setting aside 
the order of the Judge Small Cause Court 
dismiss the application to set aside the 
ex parte decree which must stand. The 
petitioner will have his costs here. 

Petition accepted. 

(1) A. 1. R. hah. 379=7 Lah. leL 
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Oampbell, j. 

Behari Lal — Convict — Petitioner, 

v. 

Crown — Opposite Party. 

Criminal Bevision Petition No. 1758 of 
1926, Decided on Ist February 1927, from 
the order of the S. J., Gujranwala, D/- 
the October 1926. 


Evidence Act, S. 25— House searched— Posses- 
sion of house being in question— Fact of accused's 
having pul his signature on recovery list Is in- 
admissible. 

Where a house was searched and the accused 
put his signature on the recovery list : 

Held : that the fact of the accused putting his 
signature on the recovery list is not admissible 
in evidence against him in a case in which the 
possession of the house was in question because 
it would ba an incriminating statement of the 
nature of a confession to a police officer and 
could not be proved by reason of the prohibition 
contained in S. 25, D’ 3^^ ^ ^ 

Niamat Rai — for Petitioner. 

R. C. Soni~iov Opposite Party. 
Campbell, J. — The petitioner has 
beeu convicted of offencos under S. 61 
of the Excise Act, and the Magistrate s 
decision was endorsed on appeal by the 
Sessions Judge. He has come to this 
Court on revision, the contention being 
that there is no evidence to support the 
finding that the house in which the in- 
criminating articles are alleged^ to have 
been found belonged to, or was in posses- 
sion of the petitioner. 

The final conclusion of the learned 
Sessions Judge is that the prosecution 
evidence, coupled with the fact that the 
accused put his signatures on the list of 
recovery, conclusively proves that the 
accused was in possession of the house 
from which the articles were recovered. 

I consider it very doubtful whether the 
fact of the accused putting his signature 
on the recovery list as admissible in evi 
dence against him in this case. If it is 
evidenced that the premises searched be- 
longed to him,;this would be an inciimi 
nating statement of the nature of a 
confession to a police officer and could not 
be proved by reason of the prohibition 
contained in S. 25 of the Indian Evi- 
dence Act. The rest of the prosecution 
evidence consists of the statements ol 
Sub-Inspector Bam Bang, Dayal Singh 
and Suchet ‘Singh. All three des- 
cribe the search of the building where 
the excisable articles were discovered 
and speak generally of the place as the 
accused’s bouse. None of them, however, 
is resident of the village, and no reasons 
are given for calling it the accused s 
house. The Sub-Inspector has stated 
tuat on arriving in the village with^ a 
raiding party he saw the accused running 
through the bazar in a suspicious 
manner and that he pursued the accused 
and found him about to unlock the bouse 
iQ question. He was prevented by the 
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Sub-Inspector and tbe key was taken 
from him and the house was guarded. In 
due course, after the search of other 
houses, this place was searched and 
lahan and other articles were found in it. 

The fact that the accused was trying 
to unlock the house does not prove c^“ 
clusively that it was his house. He 
clearly denied when he was examined in 
Court, that the house was his and he 
produced a number of defence wUnesses 
to prove that he did not live in the vil- 
lage. One of the witnesses was the 
Patwari who stated that the house bs- 
longed to Multani Ram. a cousin of the 
petitioner. This, at any rate, would be 
one explanation for the accused s alleged 
behaviour in trying to get into the house 
when he saw an excise raiding party in 

the village. 

It appears to me that it would have 
been perfectly possible for the prosecu- 
tion to prove positively who occupied 
this particular house, The failure to do 
so creates a flaw in tho case which must 
be fatal to it. 

I accept the petition and acquit the 
petitioner who will be released and his 
fine, if paid, will be refunded. 

R.D. Petition accepted. 
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Shadi Lal, C. J., and Broadway, J. 
Damodar Das — 2nd Party — Appellant. 

V. 

Mt. Jatti — 1st Party — Respondent. 

Letters Patent Appeal No. 149 of 1925, 
Decided on 19th January 1927, from the 
judgment of Abdul Raoof, J., D/- 12th 
May 1925, in Civil Appeal No. 2201 of 
1924. 

Guardians and Wards Act. Ss. 39, 41 (3) and 
apply to guardians appointed by 
Will — Action under S. 45 — Court slwuld enquire 
into their 2 )ossession, 

The provisions of the Aot apply to guardians 
appointed by Will and action can be taken in 
regard to them under Ss. 39, 41 (3) and 46, but 
before taking action under S. 45 the Court 
should make an enquiry in order to ascertain 
whether such guardians had any property of the 
minors in their possession and control which 
they were withholding and for which they were 
accountable. [p 344 C 2 ] 

L. 0. Mehra — for Appellant. 

Nawal Kishore — for Respondent. 

Broadway, J. — The appellants in 
these two connected Letters Patent 
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Appeals, Damodar Das and Mangat Rai, 
were appointed executors under a Will 
executed by Vaishno Dass on the 17th 
March 1917. From the terms of the 
Will it is clear that these two persons 
were also appointed guardians of the 
property and persons of the testator’s 
minor children. It has been urged that 
the provisions of the Guardians and 
Wards Act do not apply to guardians • 
appointed by Will. I agree, however, 
with the learned Judge in Chambers 
that tbe provisions of the Guardians and 
Wards Act apply to such guardians and 
that action can be taken in regard to 
them under Ss. 39, 41 (3) and 45. It 
seems to me, however, that before taking 
action under S. 45 of the Act the Court 
should make an enquiry in order to 
ascertain whether such guardians bad 
any property of the minors in their 
possession and control which they were 
withholding and for which they were 
accountable. It appears that no real 
enquiry was made by the Court of first 
instance in this case. So far as Damo- 
dar Das appellant is concerned, it is clear 
that be has been deliberately avoiding 
appearance in Court and has conducted 
himself eontumaciously throughout. 
In these circumstances an enquiry as 
far as he was concerned was not possible 
and tbe Court was right in proceeding to 
deal with him under S. 45 of the Act. 

I would, therefore, dismiss his appeal 
with costs. 

The case of Mangat Rai, however, is 
on a different footing. He has been ap* 
pearing regularly throughout the pro- 
ceedings and has filed in Court such 
accounts and documents as he said were 
in bis possession. He has also stated 
that the account books of his co guardian 
Damodar Das contain a ■ full and 
complete account of their dealings with 
the estate of the minors and repeatedly 
asked that Damodar Das* accounfr books 
should be brought into Court and exa- 
mined. In these circumstances I would 
accept Mangat Rai’s appeal and set aside 
the order directing him to pay a fine of 
Rs. 100. The Court should enquire into 
the allegations made by Mangat Rai 
and proceed under S. 45 if after an en- 
quiry it is considered necessary. He is 
entitled to his costs in this Court. 

Shadi Lal, C. J. — I concur. 

R.D. Order accordingly^ 
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Broadway and Agha Haidar, JJ. 

Mt, Bam Bahhi and others — Defen- 
dants — Appellants. 

V. 

Mula Singh and others — Plaintiffs 
and Defendants — Respondents. 

Second Appeal No. 1475 of 1922, Deci" 
ded on 17th February 1927, from a dec- 
ree of the Dist. J., Jhelum, D/- 24th 
January 1922. 

(a) Custom (Punjab) — High class Hindus, 
Khatris^Onus of proving that they are governed 
by custom is on propounder. 

The oaus of proving that a party is governed 
by custom and not by personal law, in case of 
high olass Hindus, such as Khatris, lies on the 
person alleging it. [P 345 C 2] 

(b) Custom (Punjab) — Applicability. 

Wadhawan Khatris of mauza Ara in the 
Kharian Tahsil of the Gujrat District are 
governed by custom in matters of alienating 
property. [P 346 0 IJ 

Moot Chand — for Appellants. 

Badri Das — for Respondents. 

Broadway, J. — The parties to this 
case are Wadhawan Khatris of Mauza 
Ara in the Kharian Tahsil of the Guj- 
rat District. (After giving pedigree the 
judgment proceeded.) The plaintiffs are 
the reversioners of Atma Singh ahd Amar 
Singh. They challenged in one suit a 
gift made by Mt. Gurdevi, widow of 
Amar Singh, on the 22nd of October 
1912, of Amar Singh’s estate to Mt. Ram 
Rakhi, Rala.Eam and Fakir Chand, and, 
in another suit a gift made by Atma 
Singh on the 30th of April 1915, of all 
his estate to Mt, Ram Rakhi and Rala 
Bam. The plaintiffs in these two cases 
claimed that they were governed by cus- 
itom and that the alienors Mt. Gardevi 
sand Atma Singh were not empowered to 
make the gifts they had made. The 
.pleas set up by the defendants were 
firstly, that they were governed by Hindu 
Law, and, secondly, that by custom a 
sonless proprietor was entitled to gift 
his property to other member of his 
family generally and the widow of a 
eonless proprietor could gift the pro* 
perty to her daughter and daughter’s 
• eons. The trial Court held that the par- 
ties were governed by custom and not 
Hindu Law and that the defendants had 
failed to prove the custom set up by 
them giving Atma Singh and Mt. Gur- 
devi the right to make the gifts they bad 


made. The suits were accordingly dec- 
reed. The learned District Judge, who 
dealt with the appeals, was Mr. Bbide 
who was succeeded by Mr. Malan who 
on the motion of the defendants granted 
a certificate in each case as required by 
S. 41 (3) of the Punjab Courts Act. 

First, I ■ would note that the certifi- 
cates granted are somewhat peculiarly 
worded ; for instance, in the certificate 
one of the questions said to be involved 
and for a consideration of which it was 
granted is " whether the adoptions of 
Ralla Ram and Fakir Chand are valid 
under Hindu Law or custom,” this des- 
pite the fact, that it had been found, as 
a matter of fact, by Mr. Bhide that no 
adoption had taken place. The question 
whether an adoption was or was not 
valid under Hindu Law or custom, 
therefore, was of purely academic inte- 
rest and could not be re-opened in 
second appeal. 

Dealing with the case itself, it is clear 
to my mind that the learned District 
Judge has approached the case from a cor- 
rect point of view. It has been urged by 
Mr. Mool Chand for the appellants that 
the onus of proving that the parties 
were governed by custom rested on the 
plaintiffs, and he has cited an authority 
in support of his allegation. As a mat- 
ter of fact this proposition was not dis- 
puted by Mr. Badri Das for the respon- 
dents, and a reference to the judgment 
of the learned District Judge shows, 
that that is the position that was taken 
up by him when dealing with the case. 
Admittedly the onus lay on the plaintiffs 
to prove that they, as high caste Hindus, 
were governed not by personal law but 
by custom, and the Courts below have 
found that this onus they have dis- 
charged. In arguing his case before us 
Mr. Mool Chand attacked this finding, 
but at the same time drew our attention 
to the evidence on the record which 
leaves no doubt in my mind, that the 
view taken by the learned District Judge 
was amply supported by evidence. In 
dealing with the question of custom our 
attention has been drawn to certain 
documentary evidence as old as 1860 
and 1861 in which it is clearly evident 
that the parties’ predecessors considered 
themselves to be bound by agricultural 
custom. I would, therefore, hold that 
the learned. District Judge is right and 
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govern 


the Pro- 
righ6 of 
the case 


tbati the parties in this case are 
'ad by custom- 

Now, the general custom of 
vince admittedly restricts the 
making gifts and alienations in 
of soniess proprietors and widows. 

was clearly 

to prove a custom allowing such ahena 
tions to be made. The learned District 
Judge states in his judgment that no 
instances of gifts have been proved. 
Mr. Mool Chand has drawn our atten- 
tion to the statement of one witness 
only, namely, D.^W. No. 8, Thakar Singh, 
aged 63 years. (After considering evi- 
dence as to custom his Lordship pro- 
ceeded.) The learned District Judge is 
right in holding that the defendants 
have failed to prove any custom which 
departs from the general custom of the 
Province and which enlarges the powers 
of alienation given by custom to child- 
less male proprietors, and the same ap- 
plies to the case of the gift by Mt. Gur- 
devi. No instance has been brought to 
our notice of a gift by a widow of her 
husband’s estate to the daughter or 
daughter’s son. Eeference was made to 
a gift to a Brahmin by a widow, but 
that was in the presence of the widow’s 
sons and obviously with their consent 
and made as an act of piety. 

Before concluding I would point out 
that the plea raised as to adoption by 
Atma Singh of Eala Earn was decided 
against the appellants, and as the deci- 
sion on that point was one of fact Mr. 
Mool Ghand very properly and frankly 
admitted that he could not ask us to go 
into the matter in second appeal. The 
same is the case at to the finding on the 
question on the entire property gifted 
in both the cases being ancestral. 

I would, therefore, dismiss both the 
appeals with costs 

Agha Haidar. J.— I agree. 

Appeals dismissed^ 
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Addison, J. 

Jawala Singk — Plaintiff — Appellant. 

v. 

Sundar Singh and others — Defendants 
— Eespondents. 

Appeal No. 1857 of 1926, Decided on 
2nd February 1927, from the decree of 
the Senior Sub-J., Sargodha, D/- 4th 
May 1926. 


(а) Civil P- C., S. 144 — Mesne profits from 
date of decree up to disposal of appecl 
are recoverable in execution — Separate suit not 
necessary — Mesne profits. 

An order for mesne profits, accruiog after 
decree, is not one for restitatio.i under S. 144 ; 
bat in (he exercise of their inherent powers. 
Courts have often applied the principles of that 
section to cases which were not strictly within 
the terms of that section. An executing Court 
has therefore ample power to make au order to 
prevent what would be essentially a miscarriago 
of justice and a separata suit is not necessary : 
41 Mad, 31G ; 61 P. R. 1917 and A. 1. R. 1922 
Cal, 23, Rel. on. [P 347, 0 ll 

(б) Civil P. C,, S. 2 (12) — Mesne profits accru- 
ing after decree, recoverable in execution pro- 
ceedings — Separate suit Is not necessary. 

Where execution of a decree for possession of 
immovable property is stayed on the judgment- 
debtor giving security for mesne profits accruing 
from the date of the decree up to the disposal 
of an appeal therefrom, 

Held ; that the order certainly meant that 
such mesne profits (as would be determined by the 
executing Court) would be realised in the execu- 
tion proceedings and that no further proceedings 
by way of a separata suit would be necessarv. 

CP. 347,' C 2] 

Shamair Chand — for Appellant. 

Fakir Chand — for E&jpondents. 

Addison, J. — Jawala Singh obtained 
a decree on the 31st August 1920 against 
Sunder Singh for joint possession of half 
of certain immovable property together 
with Es. 500 as mesne profits and costs. 
The judgment-debtor preferred an appeal 
in the High Court which was dismissed 
with costs on the I3th February 1924. 
When the appeal was presented the 
defendants prayed for stay of execution, 
and this was granted by order of this 
Court on the 25th November 1920 as far 
as possession of the immovable property 
was concerned subject to the appellant 
furnishing security for such mesne profits 
as might accrue due between the dato 
of the decree and the date of the final 
disposal of the appeal. Accordingly the 
appellant judgment-debtor gave security 
to this efi'ect in the exeonting Court and 
the result was that the plaintiff decree- 
holder was kept out of possession, to 
which he was entitled immediately, be- 
cause of the undertaking given by the 
appellant and his surety. 

The decree-holder after the appeal had 
been dismissed in this Court, then applied 
to the executing Court for mesne profits - 
from the date of the decree. His appli’ 
cation was dismissed with costs on tho 
ground that the decree-holder had to sue 
for these mesne profits as they did not 
form a part of his decree. Against 
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this deci$ion this first appeal has been 
admitted. 

It is clear from S. 36 of the Civil P- C. 
that orders can be executed in the same 
way as decrees* Farther under S. 115 
of the Code, where any person has become 
liable as surety for the payment of any 
money, or tor the fulfilment of any con" 
ditioQ imposed on any person, under an 
order of the Court in any suit or in any 
proceeding consequent thereon, the order 
may be executed against him to the 
extent to which he has^'ondered himself 
personally liable, in the manner therein 
provided for the execution of decrees, 
and such persons shall, for the purposes 
of appeal, be deemed a party within the 
meaning of S. 47. These sections show 
that orders are capable of execution 
against persons and sureties affected by 
them. It is true that this is not a case 
of restitution coming under S. 141 of the 
Civil P. C., but in the exercise of their 
inherent powers Courts have often 
applied the principles of that section to 
cases which were not strictly within the 
terms of the section. Some of these 
cases are Alcigappo, Gheltifir v. Mutku- 
Kumara Chettiar (l), Jagan Nath v. 
Fateh Chand (2) and Rai Charan v. Debt 
Prasad {S). It was held in the latter 
jruling th%t the executing Court has 
ample power to make an order to prevent 
what would be essentially a miscarriage 
of justice. This subject is also discussed 
at page 341 of Mulla’s Civil P. C., 8th 

Edition, as follows : ^ ^ 

It was swd by Oaitfis, L* O#, ia RodQCT v* Com^ 
pUor d’ Escompte de Paris one of the first and 
highest duties of all Courts is to take care that 
the act of the Court doss no injury to any of 
the suitors, and when the expression “ the act of 
the Court” is uasd, it does not mean merely the 
act of the primary Court or of any intermediate 
Court of appeal, but the act of the Court as a 
wnole from the lowest Court which eatertains 
jurisdiction over ihe matter up to the highest 
Court which finally disposes of the case. 

The order of this Court dated the 25th 
November 1920, clearly meant that the 
decree-holder would only he kept out of 
possession, to which he was immediately 
entitled, if the appellant and his surety 
agreed to give him mesne profits for the 
period after the date of the decree up 
to the date of the disposal of the appeal 
during which ho was kept out of posses* 

(1) [1917J 41 Mad. 316=42 I. C. 83G=tl9i?) 

M. W.N.689. ^ 

(2) [1917] 61 P. R. 1917-=41 I. C. 910=98 

P. W. R. 1917. 

(8) A. I. R. 1922 Cal. 28. 


sion. It was certainly meant that these 
mesne profits would be determined by 
the executing Court and the amount as 
determined realised in the execution pro* 
ceedings, and that no further proceedings 
by way of a separate suit would be neces- 
sary. I therefore accept this appeal, and 
setting aside the order of the executing 
Court, remand the proceedings to it to 
decide what sum is due to the decree- 
holder for mesne profits from the date 
of the decree of the trial Court to the 
date of the disposal of the appeal by this 
Court and to realise that sum in the 
execution proceedings. The appellant is 
entitled to his costs in this Court, 
j.v. Appeal accepted. 
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Dalip Singh, J. 

Karam C/iaud— Defendant— Petitioner. 

V. 

Mt. /asod/ia?^— Plaintiff— Respondent. 

Civil Revision Petition No. 729 of 
1920, decided on 2nd February 1927, 
from the order of the Addl. Dist. J., 
Lahore, D.'- 24th July 192G. 

(a) Civil P. C., 2nd Sch., Para. li^Award 
ivilhout Court's Intervention cannot be remitted. 

Where the award is without the interventioa 
of the Court, the Court has no power to remit 
the award to the umpire; A.I.B. 1925 Lah. 
86. Foil. tP* 349, C. IJ 

{b) Civil P.C., 2nd Sch., Para, lb— Decision 
by umpire without notice to parties is legal mis- 
conduct. 

It is a legal mlscouducb on the put of the. 
umpire to decide a case without giving notice to 
the parties or hearing their comments on the 
evidence : A. 1. B. 1921 Sind 27 5 S. i. 

E. 89, Foil. IP* 348, C. 2J 

J. G. Sethi^ioT Petitioner. 

M. Cj. Puri — for Respondent. 
Judgment. — In this case there was a 
dispute between the parties as the 
amount or number of ornaments in the 
possession of the petitioner which he 
bad agreed to return to the respondent 
who was bis wife. The parbms agreed 
to refer the dispute to arbitration. Two 
arbitrators were appointed and it was 
agreed that if the arbitrators differed 
they were to appoint an umpire and the 
decision of the majority was to prevail 
The two arbitrators disagreed, one hold 
ing that the value of the ornaments was 
Rs. 400, the other holding that the value 
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was.Eg. 8Q0 plus Rg. 40 on account of 
arrears of maintenance. An umpire was 
thus appointed and he, without calling 
upon the parties or giving any notice to 
them, proceeded to give his decision in 
■which he agreed with the second arbi- 
trator’s decision. Thereafter the res- 
pondent wished to make the award a 
rule of Court. Various objections were 

taken by the petitioner. 

The trial Court held that the arbitra- 
tors had exceeded their powers in deal- 
ing with the question of arrears of 
maintenance which bad not ‘been refei'- 
red to them. Following Dhanpat Bai 
V. Kahn Devi (1) it held that the award 
could not be filed. It also held on the 
authority of James Finlay k Co. v. 
Asndamal Harbhagwandas (2) that the 
umpire had been guilty of legal mis- 
conduct because he held no enquiry and 
decided the matter on the notes of the 
arbitrators without giving notice to the 
parties to appear before him and to 
state their case and adduce evidence. 


It also held that the award of the second 
arbitrator with which tlie umpire had 
agreed was illegal because the award it- 
self stated that the arbitrator had based 
his award on private enquiries. It also 
held that the document was not'properly 
stamped. As a result it dismissed the 
application to file the award. 

On appeal the 'learned District Judge, 
held that the umpire had been guilty of 
legal misconduct and that the objection 
taken fell under para. 14 (c) of the Second 
Schedule of the Civil P. C., but the 
Court ought to have remitted the award 
to the umpire. As regards the arrears 
of maintenance it held that that amount 
was separable and following the Privy 
Council ruling Amia Begavi v. Badrud- 
Din Husain (3) it held that this was not 
a bar to filing the award. 

In revision counsel for the petitioner 
has argued that as the award was without 
the intervention of the Court the Court 
has no power to remit the award to the 
umpire. He cited A. I, R. Lahore 
page 86, a Single Bench ruling of this 
Court which, however, was upheld in 
Letters Patent Appeal. The decision'of the 
Letters Patent Bench is not reported but 
I appeared in the case myself and I ta- 

(1) 11914] 30 P. R. 1914=31 P. L. R 1914= 
23 1. 0. 422 =H P. W. R. 1914, 

(2) [1911] 5 8. L, R. 89=12 I. C. 637 

(8) [1914] 86 All. 336=23 I. C. 625=17 O C 
120 (P. C.). 


member the arguments addressed to the 
Court. Two points arose in that case for 
decision (l). Whether the Court could 
correct an error of an arbitrator ap- 
pointed without the intervention of 
Court (2). Whetbar it could remit an 
award to the arbitrator on tbe ground of 
illegality apparent on the fact of it or on 
the ground of a decision in excess of the 
powers of the arbitrator. The appeal was 
dismissed by the Letters Patent Bench 
as stated above. 


Counsel for petitioner next contended 
that it was legal misconduct on the part 
of tbe umpire to decide the case with' 
out giving notice to the parties or hear- 
ing their comments on the evidence pro- 
duced, James Finlay k Co. v. Asndamal 
Harhhagwandasi'i^) and A. I. R. 1924 
Sind page 27. These cases referred to an 
English case reported as In re Broak (4). 
Counsel for respondent has not shown 
me any ruling to the contrary. ' 

Following these rulings and the ruling 
of our own Court reported in A. 7.. i?. 
1925 Lahore page 86, which is binding on 
me I hold that the Court had no power 
to remit the award to the umpire and 
as the umpire was guilty of legal mis- 
conduct the award could not be filed in 
Court, I therefore, accept the revision set 
aside the decree of the learned Addi- 
tional District Judge and restore the 
decree of the first Court refusing to file 
the award. In the circumstances, how* 
ever, I leave the parties to bear their own 
costs throughout. I note that the counsel 
for the petitioner agreed to return tbe 
ornaments which he admitted were in 
his client’s possession, to the respondent. 

Revision accepted. 

(4) [1861] 33 L. jrc. P. 246 =10 Jur. (N. 
704=16 C. B. (N. S.) 403=143 E. R. 1184 
=10 L, T. 378. 
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Shadi Lal, C. J., and Jai Lal, J. 

Mazulla Khan and another — Plaintiffs 
— Appellants. 

V. 

Uhazi Khan and others — Defendants — 
Respondents. 

Second Appeal No. 774 of 192?, De- 
cided on 28th April 1927, from tbe decree 
of the Dist. J., Mianwali, D/- l3th 
January 1923. 
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Punjab Limitation {Custom) Act, Ss. 6 and 5 
— S. 6 (iotfs not repeal the applicability of Ss. <4 
to ib of Limitation Act to suits governed 

by S. (j^Limitation Act^ Ss, i. to '2o, 

The words “ uotwithstandhig anything here- 
in contained*’ do not repeal B. 5 in so far as the 
applioability of the provisions of Ss. 4 to 25 to 
suits governed by S. 6 is concerned. They are 
intended to govern the period of lioiitatioa 
prescribed by the Act. and the object of section 
was to prescribe a masimuoi period of one year 
after the oomnenoemeot of the Act for a suit 
for which the period of limitation had com- 
menced to run before the enforcement of the 
Act. [P 349. C 2 ; P 350, C 1] 

Bam Ohand Manchandi — for Appal" 

lants. 

Niaz Mohammad — for Respoadenba. 

Judgment. — The facts relevant to the 
question of law involved in this appeal 
may be shortly stated : One Ghazi Khan 
a Pathan of the village Yarn Khal in the 
Mianwali District, sold, by an instru- 
ment registered on the Isb of Nove-mbar, 
1904 a plot of ancestral land to Khan 
Beg and Ahmad Khan for a sum of 
Rs. 1,000. On the 19th of April 1922, 
the vendor’s sons Mazullah Khan and 
Yakub Khan brought the present action 
for the usual declaration that the alie- 
nation should not affect their rights of 
succession after the death of their father. 
The learned District Judge, concurring 
with the trial Judge has dismissed the 
suitonihe ground that it was barred 
by limitation. 

The plaintiffs alleged in their plaint 
that they were born in 1902, and 1903 
respectively, and if this allegation is 
found to be correct, both of them were 
minors at the time when the cause of 
action accrued to them to impeach the 
sale. The action was brought by them 
within three years immediately aher at- 
taining majority, and there can be no 
doubt that if Ss. 6 and 8 of the Indian 
Limitation Act (9 of 1908) apply the 
suit would be within time. 

It is common ground that the Statute, 
which was in force at the time of the 
sale, was the Punjab Limitation Ances- 
tral Land Alienation Act (1 of 1900) and 
that it provided a period of twelve years 
for a salt of this character. It is clear 
that the period prescribed by that Sta- 
tute was subject to the general pro- 
visions contained in Ss. 4 to 25 (inclusive) 
of the Indian Limitation Act of 1908 ; 
and as both the plaintiffs were mihors 
on the date, from which the period of 
limitation was to be reckoned, they 
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could invoke Ss. 6 and 8 of the Indian 
Limitation Act, and institute their suit 
within three years of the date of the 
cessation of the disability. 

If the matter rested here, there would 
be no difficulty in holding that the law 
of limitation did not operate as a bar to 
the claim ; but in 1920 another Statute, 
the Punjab Limitation (Custom) Act, 
came into force, and this Statute repealed 
the Punjab Limitation Act of 1900 and 
prescribed a shorter period of limitation 
for suits relating to alienations of ances- 
tral immovable property and to ap- 
pointments of heirs made by persons 
governed by custom in the Punjab. Now, 
the 5bh section of the Act of 1920 pro- 
vides that subject to the provisions con- 
tained in Ss. 4 to 25 (inclusive) of the 
Indian Limitation Act, 1908, and not- 
withstanding anything to the contrary 
contained in the first schedule of the 
said Act, every suit, of any description 
specified in the schedule annexed to this 
Act, instituted after the period of limi- 
tation prescribed therefor in the sche- 
dule shall be dismissed, although limita- 
tion has not been set up as a defence. 

The learned counsel for the respon- 
dents admits that by virtue of this sec- 
tion, the period of limitation enacted by 
the Statute is subject to the general 
rules embodied in Ss. 4 to 25 of th& 
Indian Limitation Act, but he contends, 
that the concession allowed by the sec- 
tion has been taken away by S. 6 which 
applies to suits brought after the date of 
enforcement of the Act to impeach tran- 
sactions effected before that date. S. 6, 
which has been involved by the defend- 
ants is in the following terms : 

Notwithstandiog anything heroin contained,, 
any suit for which the period of limitation pres- 
cribed by this Act is shorter than the period 
of limitation prescribed by the Indian Limita- 
tion Act, 1903, or by the Punjab Limitation 
(Ancestral Land Alienation) Act, 1900 may be 
instituted within the period of one year next 
after the commencement of this Act or within 
the period prescribed for such suit by the Indian 
Limitation Act, 1908, or by the Punjab Limita- 
tion (Ancestral Land Alienation) Act, 1900,. 
whichever period expires first. 

It is argued that the words “ notwith- 
standing anything herein contained” 
practically repeal Ss. 5 in so far as the 
applicability of the provisions of Ss, 4 to 
25 to suits governed by S. 6 is concerned. 
In other words, the general principles 
embodied in Ss. 4 to 25 of the Indian 
Limitation Act, while applying to suits 
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in which ths causa of action at^ier 

the data of tha eDaotmant of the Statute, 
the guit based upon a 

do not go had acoruad before 

cause of Action wh ch » 

ifhar the suit of a minor even if it 
during the period of his min- 
is brought cardinal doctrine of 

^,uction ot statutes that an in- 

ihe 00°^^ ^hich would reduce the 
f^^te t^an absurdity, should always 
^nided The words quoted above 
our opinion intended to govern 
^r» nlriod of ^limitation prescribed by 
L /ct and the object of section was 
huo ^ mixinium period of one 

. fcha comoaencemenb of the Acb 

guit for which bhe period of limi- 
tation had commenced to run before the 
enforcement of the Act. It is to be 
observed thab the view taken by U9 
coincides with that adopted by a D. B. 
in Muhammad Ghaus v. Muhammad 

All co- 
upon the assumption thab the plain- 
tiffs were born on the dates mentioned 
■in their plaint, we are of opinion that 
the action brought by them was within 
limitation. We accordingly accept the 
appeal and. setting aside the decree of 
the Court below, remit tha case to the 
Court of first instance for decision in 
accordance with law. The Court fees 
on the memorandum of appeal to this 
Court as well as on that to the Court 
of the District Judge shall be refunded, 
and other costs shall abide the event. 

G.B. Appeal allowed. 


declared to ba a wakf, no sanction uuder S. 92 is 
necassary ; 2 L, L. j. 457. Foil. 

CP. 350. C, 2 ; P. 351. 0. 1] 

Mehr Ghand and Kidar Nath — for 
Appellants. 

Devi Diyal and N. C. Mehra — for 
Respondents. 

Broadway, J. — This appeal has arisen 
out of a suit brought by Miran Bakhsh 
and Phallu Shah who claim to be the 
disciples of ono Sultan Shah. They sued 
for a declaration to the effect that the 
defendants who are Allah Bakhsh and 
others, tha sons and grandson of Sultan 
Shah, have no proprietary rights in the 
land in suit which is laud attached to 
the shrine known a? khankah Gudar 
Shah of which Sultan Shah, deceased, was 
the gaddioashin. They averred that the 
defendants claimed to have inherited 
this property from Sultan Shah as their 
own, whereas it really was property at- 
tached to the khankah, and they sought 
for a declaration that the said property 
was wakf and that the defendants were 
not entitled to divert the produce of the 
suit land for purposes incompatible with 
the trust. The defendants denied the 
wakf character of the property and 
pleaded, inter alia, that the suit was bad : 
(a) for want of sanction under S. 92 of 
tha Civil P. C. ; and (6) that it was barred 
by time. The trial Court settled two 
preliminary issues : 

(1) Can the suit proceed without the 
Collector’s sanction under S. 92, Civil 
P. G. ? 

(2) Is the plaintiff’s suit within limi- 
tation ? 


(1) A. I. R. 1926 Lih. 163, 
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Broadway and Zafar Ali. JJ. 

Miran Bakksk and a?:oi/ier— Plaintiffs 
— Appellants. 

V. 

Allah Bakhsh and others — Defendants 
— Respondents. 

First Appeal No. 1387 of 1922, Decided 
on 26th October 1926, from the decree 
of the Sr. Sub-J., Gurdaspur, D/- 11th 
May 1922. 

Civil P. C., S. 92 — 5«£f for declaration of 
property to he wakf — Sandion w not necessary. 

Where all that the plaiatiS prays for ia his 
.-suit is a declaration that the property ba 


These preliminary issues were decided 
against the plaintiffs and their suit is 
dismissed. Hence this appeal. 

It has been urged before us that tha 
decision of the Court below on these two 
issues is wrong and that S. 92, Civil 
P. 0.,did nob apply bo the suit. 

The trial Court has held that sub-Cl. 
{c) of S. 92, Civil P. G., applied. Before 
us it has been urged by Mr. Devi Dayal 
for the respondents that sub-01, {g) was 
also applicable. With regard to sub'OI. 
{g) I have no hesitation in holding that 
it has no bearing on the question before 
us. The plaint does not ask for the settl- 
ing of any scheme whatever so far as the 
property in suit is concerned. Sub- 
clause (c) contemplates a suit for the 
obtaining of a decree vesting any pro- 
perty in a trustee. In the present suit 
all that the plaintiffs seek is a deslara- 
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fcion to the effeot that the property 
should be declared to be wakf. The 
plaintiffs do not seek to interfere with 
the possession of this property or its 
management. As was held in Nihal 
Shah V, Malan (1) all that the plaintiffs 
asked for was that the wakf character of 
the property should be retained and they 
asked for a declaration to that effect. 
In these circumstances I do not think 
that the suit as laid falls within the 
ambit of S. 92, Civil P. G-, and I hold, 
'therefore, that no sanction was required. 

[The rest of the judgment is not neces- 
sary for this report,] 

Zafar Ali, J. — I agree, 

g.B. Case remanded. 

(1) [1920] 2 L. L. J. 457. 
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Zafar Au, J. 

Prabhu Mal — Plaintiff — Appellant. 

V. 

Banwari Lal — Defendant — Respon- 
dent. 

Second Appeal No. 2675 of 1926, Daoi- 
ded on 3rd- March 1927, from tho decree 
of the Sr. Sub-J., Rohtak, D/- 6th 
October 1926. 

(a) Transfer of Property Ad, S. Q— Rights 
and privileges concomitant to property soli go 
with it, specially where there is no provision to 
the contrary. 

Whea a house or any other immovable pro- 
perty is sold, all rights and 'privileges ooncomi- 
tant to it and previously enjoyed by ths vendor 
go with it, speaially where there is no provision 
to the contrary in the deel o{ sale and it is of 
no use to the seller to reserve them. 

[P. asi, 0. a ; P. 352, C. 1] 

(&) Easement^Open space in which houses 
of parties open is presumed to be meant for use 
of adjoining occupants. 

Au open spvoe in which ths houses of the 
.parties open, it may generally bs presumed is 
meant for the use of the owners and occupants 
•of all the houses abutting on it. [P. 352, *0. 1] 

Skamair Ghand — for Appellant. 

Nawal Kishore — for Respondent. 

Zafar Ali, J , — The houses of the 
parties are situated in a blind alley, 
which, though of ordinary narrow width 
at both ends, expands into a large open 
space or sehn in front of their houses. 
In this sehn the defendant originally 
had a small kitchen just outside and 
adjoining a portion of the front wall of 
his house. Recently he enlarged this 


kitchen and the plaintiff sued for demo- 
lition of this extension stating that it 
interfered with the rights of the owners 
of the surrounding houses to use the 
entire sehn for certain purposes. Tlia 
defendant pleaded that the plaintiff had 
no right or interest in the sehn though 
the owners of the other surrounding 
houses had, and that the area over which 
the building was erected had already 
been in his exclusive possession. The 
trial Court overruled these pleas and 
ordered demolition of so much of the 
building as constituted an extension. 

On appeal the learned Senior Sub- 
Judge dismissed the plaintiff’s suit for 
the following reasons : (1) That the 

plaintiff acquired his house by purchase 
at an auction sale and the sale certihcato 
was silent as to transfer of any rights to 
him in the sehn. Consequently his claim 
that he had a right to the use of the 
sehn jointly with the owners of other 
surrounding houses was untenable ; (2) 
that the encroachment did not interfere 
in any way with his right of way through 
the alley. 

The senior Sub-Judge has not given a 
clear finding as to whether the sehn or 
open space in question forms part of a 
blind lane (kucha sarbasta) or a public 
thoroughfare open at both ends. In 
the defendant’s own title-deeds the 
alley is described as “kucha sarbasta” 
and it appears that it was neither party’s 
case that it was a public thoroughfare and 
it was therefore of no consequence even 
if it was described as a shar-i-am (public 
thoroughfare) in an application of the 
plaintiff to the Municipal Committee. It 
was admitted that all the bouses 
surrounding the open space originally 
belonged to one man and that they were 
sold one by one. Further, the defendant 
admitted, as already stated, that with 
the exception of the plaintiff, all other 
owners of the surrounding houses were 
entitled to use the sehn. Thus it 
becomes clear that the sehn was for the 
use of the owners or occupants of the 
surrounding houses. This being so, it 
was of no consaqueuce if the right to 
use it was not specifically given to the 
plaintiff in Ahe sale certificate. When 
a house or any other immovable property 
is sold, all rights and privileges cod' 
comitant to it and previously enjoyed 
by the vendor go with it, specially where 
there is no provision to the contrary in 
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the deei o£ sale and it U of no use to 
the seller to reserve them. An open 
space situated like the one now m ques 
tfon it may generally be presumed, is 
reant for the use of the owners and 
^cupants of all the houses abutting on 
it and as the defendant on whom the 
onns lav produced no evidence to the 
contrary, this general presumption 
Lnds unrebutted : see on this point. 

M^nii V Ghulam Muhammad {1), Manji 

Qhulam Muhammad (2), Attar Singh 
v! Kirpa Singh (3) and Secretary of 
State V. Bhatt Lajornishanker Govindram 

I therefore, accept fehi3 second appeal, 
and reversing the judgment and decree 
of the lover appellate Oourfc, restore 
that of the trial Court. Defendant will 
pay plaintiff’s c03t3 in this Ooarb a? well 
as in the lo ver appellate Court. 

Appeal accepted. 

“(X) C1920J lLah.2i9=57 I. C. 207^ 

(2) A. I. R. 1021 Lab. 157=2 Lab. 73. 

(3) A. I. R. 1023 Lab. 175. 

(4) A. I. R. 1925 Bom. 27. 
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Addison, J. 

Suhe Khan — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Revision No. 1156 of 1926, 
Decided on 26bh January 1927, from the 
order of the Dist. J., Ambala, D/- 28th 
September 1926. 

Criminal P. C.. S. 476 — Sanction is iynproper 
where a prosecution must fall. 

White a prosecutioa is bound to end in a 
failure, a Court should not give its sanction to 
it under S. 476. [P 353 C Ij 

Barkat Ali — for Appellant. 

Judgment. — Sube Khan sued Fattan 
on a mortgage-deed for Rs. 2,000 dated 
the 6bh June 1910. The suit was insti- 
tuted on the 18th April 1923, and was 
for Rs. 2,000 principal, together with 
Rs. 500 interest. The defendant Fattan 
produced a receipt Ex. D-1, bearing ‘date 
the 22nd October 1920, to the effect that 
the plaintiff acknowledged receipt from 
him of Rs. 3,000 for principal and 
Rs. 800 for interest. The plaintiff plead- 
ed that this was a forged receipt, but 
that he did receive Rs. 740 on that day 
and that he had given a receipt for that 
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amount. He further suggested that the 
receipt, Ex. D-1 produced by the defen- 
dant, bad been forged from the receipt 
he actually gave. Later the plaintiff 
was able to produce what he alleged to 
be the original receipt, namely, Ex. P-2, 
and he explained that he had been able to 
buy it from a forger of Shahabad, who 
had traced Ex. D*1 from the proper 
receipt, Ex. P-2. 

The trial Judge held "’that Ex. P-2 
was the original receipt and that Ex. D-1 
was a palpable forgery. He, therefore, 
decreed the suit, for Rs. 2,500. On ap- 
peal tlie learned District Judge held that 
Ex. P-2 was the forged document and 
that Ex. D-1 was the original document.- 
He, therefore, accepted the appeal to th& 
extent of reducing the principal amount 
to Rs. 1,000 instead of Rs. 2,000 and he 
also decreed interest on the sum of 
Rs. 1,000. At the same time he sanc- 
tioned ths prosecution of the plaintiff" 
Sube Khan, under S. 471 of the Indian 
Penal Code on the ground that be had 
fraudulently used as genuine a document. 
Ex. P-2, knowing or having reason to be- 
lieve it to be a forged document. Against- 
this order Sube Khau has appealed. 

At the suggestion of the defendant 
Fattan, all the papers were sent to- 
Mr. Stott the Government Examiner of 
Questioned Documents. Mr. Stott’s opi- 
nion is on the record and it is to effect 
that Ex. D-1 produced by Fattan, is a 
traced forgery, from the original receipti, 
Ex. P-2. He is also positive that all the 
signatures on Ex. D-1 are traced forge- 
ries, while the signatures on Ex. P-2 are, 
in his opinion, good signatures. When 
the defendant saw the report he did not 
call the expert as his witness and the 
plaintiff does not seem to have consider- 
ed it necessary to do so either. In fact- 
the plaintiff's suit was decreed in toto by 
the trial Court. 

Exhibit D 1, which the expert stated, 
to be a forgery, is attested by two wit- 
nesses, Abdul Majid Khan and Karim.- 
Bakhsh. Ex. P-2, which the expert con- 
siders to be a good document, is signed 
by the same two persons and one Abdul. 
Rahim as witnesses. Abdul Majid ha^ 
deposed in Court that he signed Ex. P'2- 
and not Ex. D-1. Karim Bakhsh is dead. 
but his brother Ghand Khan has deposed- 
that the signature of his brother on Ex— 
P-2 is genuine while the other is not*. 
This leaves Abdul Rahim, whose signature 
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is on the document Ex. P*2 but not 
on Ex. D-1. He stated in Court that 
the signature on Ex. P-2 is not his. The 
expert’s opinion, however, is that it is a 
genuine signature. 

If this criminal case is allowed to go 
on against the appellant, it is obvious 
that the expert’s opinion will be in his 
favour and so will all the witnesses be in 
his favour except, possibly, Abdul Rahim. 
It is obvious, therefore, that the prosecu- 
tion is bound to end in failure. When 
this is the case, there is a consistent 
series of rulings that the prosecution 
should not be sanctioned. I, therefore, 
accept the appsal and set aside the order 
of the District Judge dated the 28th Sep- 
tember 1926, ordering a complaint to be 
instituted against the appellant, Sub© 
Khan, under S. 471, Indian Penal Code. 
If a complaint has been instituted pro- 
ceedings upon it must end at ^once, and 
the appellant discharged from any bail- 
bond he may have put in. 

j,v. Appeal accepted. 
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Shadi Lal, C, J. 

Emperor — Petitioner. 

V. 

Kesho Bam and anothei — Accused 
Respondents. 

Criminal Revision Petition No. 898 of 
1926, Decided on 14th January 1927, 
from the order of 1st Cl. Mag. Lahore, 
D/- 5th March 1926. 

(a) Criminal P. C.. S. 562— Court will 
not interfere with order of release unless on 
strong grounds — S. 439. 

Where the trying Magistrate, before releasing 
an aooused under S. 562 on probation of good 
conduct, oousidered all relevant oircumstaaces 
and the Public Prosecutor also said that an order 
under S. 562 would meet the ends of justice 

Held: that the terms of 8. 562 (l) are wide and 
the Court of revision will refuse to set aside an 
order passed under that section by a_ Magistrate 
in -the esercise of his discretionary -jurisdiotion, 
unless a strong case for interference is made 
out ; 11 Cr. L. J. 889 ; A.I,R. 1925 Oudh 678, 
Bel. on. CP. 853, C. 2. P. 354, C. 1] 

Sundar Das —for Petifcioner. 

Tek Ghand for Govt. Advocate — for 

Respondents. 

Judgment. — The trial Magistrate has 
oonviotad both the accused under 

1927 LMS & 46 


S. 161 read with S. 116 of the Indian 
Penal Code ; but, instead of sentencing 
them to any punishment he has directed, 
under S. 562 of the Criminal P. C., their 
release on probation of good conduct. 
The learned counsel for the Crown asks 
this Court to interfere in revision with 
the order of the Magistrate and to pass 
a sentence of imprisonment upon each of 
the convicts. Now, in order to give the 
Magistrate jurisdiotion to release an 
offender under this section, it is neces- 
sary that two conditions must be ful- 
filled : (1) the accused must be a first 
offender ; (2) the offence must be one of 
those specified in the section. It is con- 
ceded that both these requirements of the 
law have been satis6ed ; and the only 
question is whether the Magistrate was, 
in the circumstances of the case, justified 
in exercisingthe discretion vested in him 
by law. 

Now, on perusing the judgment of the 
Magistrate I find that be has taken, to 
use his own phraseology “ everything 
into consideration.” and that he has also 
paid due regard to the statement made 
by Mr. Byrne, Special Public Prosecutor, 
that he does not “ ask for a sentence of 
imprisonment,” but “ that an order under 
S. 562, Criminal P. 0 , would meet the 
ends of justice." The question for deter- 
mination is whether in these circum- 
stances I should exercise my extraordinary 
jurisdiction as a Court of revision and 
interfere with the discretion exercised 
by the Magistrate. In this connexion 
my attention has been invited by the 
learned advocate for the respondents to 
a judgment of Mr. Justice Johnstone in 
Abdul V. Emperor (1) in which the 
learned Judge declined to interfere in 
revision with an order under S. 562 of 
the Criminal P. C. although the order 
had been passed in a case to which the 
section was wholly in applicable. Reliance 
is also placed on the judgment in Emperor 
V. Praiab Narain (2) whore it was poin- 
ted out that the terms of S. 562, sub- 
S. (1) ar® wide, and the Court of Revision 
refused to set aside an order passed 
under that section by a Magistrate in 
the exercise of his discretionary juris- 
diction. 

In the case before me the Magistrate 
has, as pointed out above, taken into 

(1) [1910] 19 P. W. R. 1910 Or.=G I, C. 
639=11 Or. Jj. J. 389. 

(2) A. 1. B. 1925 Oudh 673. 
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considerAtion.tha Pab- 

and it is signi^oant that even ^ 

lio Prosaeutor but to maka 

aentanea ot S. 562 of tha 

„ ordar of ralea« undar^^a f.^ts I am 

Oriminal F. • ^ gtroag oasa, 

not prapa a jj interfarenea by a 

n”°\“ofCyfsiou wfth tha disoration of 
i°he trial Court, has bean mada out. Ac- 
cordingly I dismiss the application. 

Application dismissed. 
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Jai Lal, J . 

Sita -B®”* a?w£feer— Applicants — 

Appsll*'®^®' 

V. 

Hukam Chand and others — Creditors — 

Respondents. 

Misc. First Appeal No. 1670 of 1926, 
Decided on 2l8t March 1927, from the 

order of the Dist. J.. Jhelum, D/- 26th 

March 1926. 

Provincial Insolvency Act, S. 10 — Debtor ap- 
plying for insolvency filing list of assets — 
Burden is on creditors to prove that he is able 
to satisfy Ms debti. 

Where the debtor has filed a list of his assets, 
he cannot be required to prove that be has no 
•other property except the one mentioned in such 
list. It is for the creditors to prove affirmatively 
that he has property sufficient to satisfy his 
debts. [P* 354, C, 2] 

Gkulam Basal — for Appellants. 

Mukatid Lai Part— for Respondents. 

Judgment.— Sibaram and Damodar 
Mall, two brothers presented an applica- 
tion of insolvency alleging that their 
debts amounted to Rs. 6,939, and their 
assets to Rs. 700 odd. The application 
was opposed by some of the creditors 
bub was supported by others. The learned 
District Judge has rejected the applica- 
tion holding that the applicants were 
able to pay their debts. 

On appeal it is contended by Mr. Ghu- 
1am Rasul, advocate for the petitioners, 
that the learned District Judge has 
wrongly appreciated the evidence and 
has nob followed the proper procedure 
in deciding the case. 3. 21 (2) of the 
Provincial Insolvency Act requires that 
the debtor, if present, should be ex- 
amined by the Oourb, as to his conduct, 
dealings and property in the presence of 
such creditors as appear at the hearing 
and the creditors shall have tha right to 
question the debtor thereon. Though 
at the end of the case the debtor was 
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put in the witness box he was not 
examined in detail as to his property and 
as regards other allegations made by 
the creditors. Two issues were framed : 

1. Whether the debts of the - peti- 
tioners amounted to Rs. 500 ? and 

2. Whether they were unable to pay 
them ? 

The testimony of one creditor alone, 
A. W, No. 1 showed that the liability of 
the applicants to the witness is Rs. 1,900 
in respect of which he holds decrees 
against them. There are other debts 
admittedly owing by the applicants. I 
hold, therefore, that the first issue had 
been proved by the applicants. 

As regards the second issue the appli- 
cants having filed a list of their assets 1 
am unable to see how they could be requir- 
ed to prove that they had no other pro- 
perty except the one mentioned in such 
list. It was for the creditors to prove 
affirmatively that they had property 
sufficient to satisfy their debts. In my 
opinion, this has not been established. 
Vague statements have been made by 
some of the witnesses who say that the 
applicants were able to pay four, five or. 
six thousand rupees. With regard to 
their property some say that it is worth 
Rs. 2,000; others say that it is worth 
Rs. 4,000 or Rs. 5,000. It is impossible 
to bold on such evidence that the peti- 
tioners have sufficient property to pay 
Rs. 6,900 odd. 

The learned counsel for the respond- 
ents contended before me that the peti- 
tioners had not disclosed the whole of the 
property which belongs to them and that 
they are joint with their brothers 
whose shares in the joint property should 
have been mentioned in the Schedule ; he 
further contended that the debt men- 
tioned in the Schedule of liabilities are 
fictitious. These are all matters which 
may have to be gone into in the insol- 
vency proceedings. I express no opinion 
thereon and leave them to be decided by 
the learned District Judge. 

In my opinion the petitioners have 
proved a prima facie case entitling them 
to be adjudicated insolvents. I accept 
this appeal and adjudicate Sita Ram and 
Damodar Mallas insolvents, and direct 
the learned District Judge to proceed 
with the insolvency proceedings in ac- 
cordance with law. The parties wil* 
bear their own costs in this Court. 

Appeal accepted. 
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^HADI LAL, C. J., and AgHa HilDAU, J. 
Malla — Defendant — Appellant. 

V. 

Muhammad Sharif and others — Plain- 
tiffs — Respondents, 

First Appeal No. 990 of 1922, Daoided 
on 20bh November 1926, from the decree 
of the Sr. Sub’J.» Shahpur, D/- 20th 
January 1922. 

Afinor — Contract by guardian for purchase of 
immovable property — Minor cannot claim speci- 
fic performance after tnajority. 

It is not within the competence of the guar- 
dian of a minor to bind the minor or the minor’s 
estate by a contract for the purchase of immov- 
able property. The minor is, consequently, 
nob bound by the contract, and there being no 
mutuality he cannot, after attaining major- 
ity, obtain specific perforolance of the contract : 
39 Cal. 232 (P. C.), Foil. [P 355 C 2] 

Tek Chand and Oertel — for Appellant. 

Judgment. — The facts relevant to the 
question of law involved in this appeal 
may be shortly stated. The defendant 
Malla had received from Government a 
grant of two squares of laud on horse 
breeding conditions ; and in July 1920, 
he entered into negotiations with one 
Karam Dad for the sale of the land. No 
•sale could, however, be effected without 
the permission of the Colonization Officer. 
Accordingly both Malla and Karam Dad 
made a joint application on 8th July 
1920, to the Colonization Officer, which 
recited an agreement made by Malla to 
sell the land to Muhammad Sharif, the 
minor son of Karam Dad for Bs. 22,000 
^nd requested that sanction be accorded 
to the agreement. In September the 
Colonization Officer sanctioned the con- 
tract for the sale of the land in favour 
of Muhammad Sharif. 

It appears that the vendor did not 
fulfil bis part of the contract, with the 
result that a suit for the specific perfor- 
mance thereof was brought by both 
Karam Dad and Muhammad Sharif. 
The trial Court had decreed specific per- 
formance, apparently in favour of 
Muhammad Sharif, who was the only 
person who was allowed by theColoniza* 
tion Officer to purchase the property. 

Against this decree the defendant 
Malla has preferred the present appeal. 
The respondent Muhammad Sharif, who 
has since attained majority, has not 
appeared to defend the appeal, although 
ndtice of the appeal has heen served upon 


him. It appears that Karam Dad died 
during the pendency of the appeal and 
that an application to implead his legal 
representatives made after the expiry of 
the prescribed period of limitation. It is, 
however, unnecessary to consider the 
question whether the abatement of the 
appeal in so far as Karam Dad's heirs 
are concerned should be set aside, because 
as pointed out above, the decree has been 
granted in favour of Mabammad Sharif, 
and Karam Dad should, therefore, be 
treated as a pro forma respondent. 

On the merits, the sole question is 
whether a contract entered into by the 
guardian of an infant for the purchase 
of an immovable property can be speci- 
fically enforced at the option of the 
latter. There was considerable diver- 
gence of judicial opinion on this point 
in India, but the matter has now beeni 
set at rest by the judgmenl; of their 
Lordships of the Privy Council, J/fr Sar- 
warjan v. Fakhruidiu Mahomed Chow 
dhuri (1), which enunciates the prin- 
ciple that it is not within the competence 
of the guardian of a minor to bind the 
minor or the minor’s estate by a contract 
for the purchase of immovable propei'ty. 
The minor, is consequently, not bound by 
the contract, and there being no mutua- 
lity, he cannot, after attaining the age 
of majority, obtain specific performance 
of the contract. Whatever our own 
opinion may be on the subject, we are 
bound by the rule laid down by the 
Privy Council, and following that deci- 
sion we must hold that the infant in 
the present case was not entitled to 
obtain a decree for the specific perfor- 
mance of the contract, 

We accordingly allow the appeal and 
dismiss the suit with costs throughout. 

o.B. Appeal allowed. 

(1) [1912] 39 Cal. 232=13 I. C. 331=39 I. A. 1 
(P. C.). 

A. I. R. 1927 Lahore 355 (2) 

Campbell, J. 

Karam Ali and others — Accused — Peti- 
tioners, 

7 . 

Crown — Opposite Party. 

Criminal Revision Petition No. 1581 
of 1926, Decided on 15th February 1927, 
from the order of the S. J., Jbelum« 
D/- 20th May 1926. 
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ctuU-B's right of private defence 


here for 6be finding of the learned Ses*- 
sioDS Judge is not* tihat bhe complainant; 
parky tried to cut out the two stolen 


B’g 


2 ] 


the 
he 


“There A fioas stolea^aaimele^ 

oeUle” long with hie, B’s right 
of private defence of proper y an e ^ 

Mukand Lai P«r 7 -for Petitioner. 

Des Baj Sawhney for the Oiown. 

Cainpb®^^' J*"” 

learned Sessions J udge in this case — 
should have acquitted the petitioners as 
havin'’ acted in the exercise of the right 
of private defence of property. The 
«;nriin<r is as follows t 

“ T am^deanits in my holding that a party con* 
of SaUbat. Mutalli, P. Ws. i and 7, 

d Others who went in advance of the police 
^ me across the stolen anim.ils that were grazing 
?a a large herd under the charge of Karam Ali, 
Gaman and Shahu appellants and Jalla deceased, 
that armed with their brief authority they did 
not wait for the arrival of the police and tried 
to drive away the whole herd. The appellants 
instead of waiting for the arrival of the police 
took the law into their own hands and attacked 
Salabit, Mutalli and their companions and a 
iight ensued, in which owing to weakness of 
number they were routed. 

Tha sboleu animals referred to were 


two buffaloes which were said to have 
been stolen in June 1925. The present 
occurrence took place on the 3rd August 
1925 and the prosecutiou case was that 
a party consisting of police officers and 
others went to the petitioners' village 
in order to recover the animals which 
were said to be there. The learned Ses* 
sioDS Judge has found that the policemen 
remained behind and that the other 
members of the rescuing party went 
ahpad to locate the stolen buffaloes. 
The leaiiaed Sessions Judge does not hold 
that the petitioners’ party knew any- 
thing about the police being associated 
with the complainant party or being 
anywhere in the vicinity and thus the 
point of saying that the appellants should 
have waited for the arrival of the police 
is not apparent. 

It has been suggested by the learned 
Public Prosecutor that when after a 
thief has effected his retreat with stolen 
property the property is subsequently 
found in his possession the owner’s right 
of private defence would revive for the 
purpose of its recovery. This proposi- 
tion was mentioned with disapproval in 
Mte Ghulam Jannant v. Crown (1), but 
in any case it would have no relevancy 


(1) A. I. R. 1926 Lab. 271=7 Lab. 70 


animals from the herd and take tbem< 
away, but that they tried to drive away 
the whole herd consisting mainly of 
animals which the petitioners had a 
perfect right to protect. It could 
scarcely be said that the petitioners used 
more force than was necessary to pro- 
tect their animals in view of tha result 
of the fight. 

I accept the petition set aside the^ 
conviction and sentence and acquit the^ 
petitioners. 

D.D. Petition accepted. 
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Saida — Defendant — Appellant. 

V. 

Mehr Dad and others — Plaintiffs and' 
Defendants — Respondents. 

Second Appeal No. 2431 of 1926, De- 
cided on 2l3t March 1927, from the- 
decree of the Addl. Dist. J., Gujranwala» 
D/- 6bh August 1926. 

Evidence — Admission by oo^defcndant of 
plalnti ff' s Utle^No evidence by plaintiff— ^Ad- 
mission Is not sufficient proof of plaintiff's 
title. 

A sued B and G for possession of land on tbe 
ground that tbe land was sold to bim by B, but 
G was resisting possession. B admitted sale of' 
land to A in bis written statement and 0 denied 
A's title and joined issue on the point. No 
evidence was led by A to prove tbe sale. 

Held : that B's admission was not sufficient 
proof of tbe sale and A must fail. [P 357, 0 l]- 

Kishen Dayal — for Appellant, 

G. S. Salariya — for Respondents. 

Judgment. — Mehr Dad and others 
instituted a suit for possession of land 
claiming that the same bad been sold to 
them by Daulat and Bhag. Both these 
men with ope Saidu were impleaded as 
defendants and it was alleged that Saidu 
resisted the plaintiffs in their attempt 
to obtain possession of the lands sold to 
them. Daulat did not appear and conse- 
quently the proceedings were ex parte 
against him throughout. Bhag appeared 
and admitted in his written statement 
that he had sold the land to the plaintiffs* 
He absented himself thereafter and 
proceedings were ex parte against him 


I 


I 
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Also thereafter. Saidu denied the title 
of the plaintiff to the land and put them 
to the proof of the same. An issue was 
consequently framed which was as 
follows : 

Are the plaintiffs owners of the land 
in suit and have they or their predeces* 
sors-in-interest been in possession of the 
land within 12 years ? 

No evidence whatsoever was produced 
by the plaintiffs to prove the sale of the 
land in suit in their favour by Daulat 
and Bhag. The trial Court dismissed the 
suit, but the District Judge has decreed 
it holding that the admission of one of 
the vendors was sufficient proof of the 
sale in favour of the plaintiffs and that 
Saidu was not competent to question the 
sale. In my opinion the mere admission 
by Daulat in his written statement was 
not sufficient proof of the sale especially 
when Saidu denied it and put the plain- 
tiffs to its proof and an issue was there* 
upon framed by the trial Court. I hold, 
therefore, that the plaintiffs have failed 
to prove any title in their favour and 
that the finding of the learned District 
Judge is not based on any legal evi’ 
dence. 

In view of the above finding it is not 
necessary for me to consider the other 
points involved in this appeal. I accept 
the appeal and set aside the judgment of 
the District Judge and restore the decree 
of the trial Court, bub under the peculiar 
■circumstances of the case leave the 
parties to bear their own costs through- 
out. 

g.b. Appeal accepted. 
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Harrison, J. 

Rashid Muhammad Khan another 
— Petitionees. 

V. 

Crown — Complainant — Opposite Party. 

Criminal Revision No. 1633 of 1926* 
Decided on 28bh January 1927, against 
the order of the Addl. Dist. Mag. 
Hoshiarpur, D/- Slst August 1926. 

Criminal P. C., 8. 250— Appeal or revision 
ixgalnst compensation order— Notice to ex’occused 
■is not necessary. 

Where oompensation is awarded to the ao* 
'oused under 6. 250 and the oomplaioant appeals 


or files a revision against that order, the Grown 
is the real respondent and notice to ex-acoused 
is not necessary. [P 357, G 2] 

Abdul Aziz — for Petitioners. 

Sh. Abdul Aziz — for the Crown. 

Harrison, J. — This revision has been 
admitted on the strength of Ram Qhand 
V. Jesa Ram (A. 7. R. 1921 LaJi, 675) 
the facts being that the trial Court, as 
second class Magistrate, acquitted two 
accused persons and awarded Es. 25 
compensation to each of them under 
S. 250. Prom this order an appeal was 
presented to the Additional District 
Magistrate and the parties to the appeal 
were shown ' as complainant appellant 
versus the Crown as Ko. 1 and the ac- 
cused persons as Nos. 2 and 3. The ap- 
peal was heard without serving notice 
either upon the Crown or upon the ac“ 
cuesd persons and was accepted. On 
revision it is urged that according to the 
view taken in the ruling quoted, which ^ is 
based on two rulings of the Madras High 
Court it is so desirable as to be practi- 
cally obligatory to serve the accused 
persons. On the other hand counsel for 
the respondent has drawn my attention 
to In the matter of the application of 
Mr. A. Grant (l), which clearly was not 
brought to the notice of the learned 
Judge who decided the case Ram 
chand v. Jesa Ram {A. I. R. 1924 Ijah. 
675.) The same view as in that Division 
Bench ruling was taken in Guruswayni 
Naiken v. Tirumurthi Chetti (2), also a 
Division Bauch 'ruling of the Madras 
High Court. Counsel for the petitioners 
has attempted bo draw a distinction 
between an appeal and a revision and 
has pointed out, as noted above, that 
the ex-accused were impleaded. I do 
not think that any such distinction, 
really exists. Both appeal and revision 
are strictly speaking between the per- 
sons aggrieved and the Crown, and quite 
apart from the question of whether an 
0X-accused should or should not be given 
an opportunity of appearing, the respon- 
dent is the Crown both in revision and 
in appeal. Under the circumstances I 
have thought it best bo give counsel an 
opportunity in this Court to support the 
original order from the judgment of the 
trial Court. It is contended that the 
case is false and was brought to harass 
the accused. As to the fa lsity of the 

(1) [1888] 14 P. R. 1888. _ „ 

(3) [1914] 1 L. W. 903=25 I. C. 818=27 M- 
L. J. 629. 
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ca 90 the finding i-?, in my opinion not 
quite satisfactory. This being so I think 
the order regarding compensation should 
have been cancelled on the merits and 
I dismiss the petition. 

Petition dismissed. 
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Jai Lal, J. 


Municipal Committee, Lahore Dafen 
dant — Appellant. 


V. 


Mt. Allah Bakhi a.nd. anothe) — Plain- 
tiffs — Respondents. 

Second Appeal No. 509 of 1926, Deci- 
ded on 8th December 1926, from the 
decree of the Dist. J., Lahore, D/- 30th 
October 1925, 

(a) Evidence Act, S. 101 — Notice issued by 
Municipality asking plainti p s to leave certain 
area alleging that they were public prostitutes— 
Suit by plaintiffs to prevent operation of notice — 
Plaintiffs must prove that they are not public 
prostitutes. 

Suit by alleged public prostitutes for grant of 
a perpetual iojunctiou against the Municipal 
Committee to the affect that the Committee be 
restrained from taking any action against the 
plaintiffs under the notice under S. 152 of the 
Municipal Act on the ground that they were not 
public prostitutes, the burden is on plaintiffs to 
show that they were not public prostitutes : 
AJ.R, 1926 Lah. 461. Foil. [P 358 0 2; P 359 0 

(6; Punjab Mttnici 2 ml Act, S. 152 — Notice is' 
sued to plainti ffs to leave certain area, they be' 
ing public prostitutes — Suit to restrain Munici' 
paliiy from enforcing the notice lies in civil 
Court— Civil P. C., S. 9. 


The Civil Courts have jurisdiction to decide in 
a suit by alleged public prostieuws against Muni- 
cipal Committee for their having issued notice 
under S. 152 of the Municipal Act, the question 
whether or not the plaintiffs were public prosti- 
tutes and, on a finding of this issue in their 
favour, to issue au injunction restraining the 
filunioipal Committee from enforcing their 
notice prohibiting them from residing within 

R 1 09 R® r Municipality : A. I. 

1926 Lah. 461, liel. on ; A. I, R. 1924 Cal. 334, 

[P. 359. C. 2] 

There is no express provision of the law which 
bars ths jurisdiction of the civil Courts in such 
a case and it is for the Municipality to show 
that such jurisdiction is barred by implication. 

[P. 360, C.'ll 


It is only when the Municipal Committee acts 
bona fide, reasonably and in conformity with and 
strictly within the powers conferred by the law 
that it can esca^ the exercise of the restraining 
powers of the civil Courts ; and that if its re- 
quisitions go beyond the powers conferred upon 
it then the civil Courts hare jurisdiction to 


restrain it from enforcing them. The Courts 
have no jurisdiction to interfere with the mode* 
in which the powers of Municipal bodies are 
exercised, but they are competent to restrain 
such bodies if they act ultra vires, and as the 
act of the Municipal Committee issued a notioa 
under S. 152 of the Municipal Act against per- 
sons who are proved not to be public prostitutes, 
the Committee acted beyond the powers con- 
ferred upon it by the Legislature and its action 
in issuing the notice was ultra vires, and hence 
civil Courts would interfere. [P, 361, 0. 2] 

Hari Chand — for Appellant. 

C. H. Oertel — for Respondents. 

Judgment. — The Municipal Com- 
naittee, Lahore, purporting to act under 
the provision of S. 152 of the Punjab 
Municipal Act, which authorises a Oona* 
mittee to prohibit the residence of a 
public prostitute in a specified area, 
served a notice on the respondents, Mt. 
Allah Rakhi and Mt. Khursbaid prohibit- 
ing their residence as public prostitutes 
in a specified area within the Munici* 
pality of Lahore. In the notice the res- 
pondents were described as public pro- 
stitutes, and on non-compliance with ift 
they were prosecuted and convicted 
Their defence that they were not publio 
prostitutes was not accepted by the 
Magistrate. 

A suit was consequently instituted by 
the alleged public prostitutes for grant 
of a perpetual injunction against the 
Municipal Committee to the effect that 
the Committee be restrained from taking 
any action against the plaintiffs undeg 
the notice aforesaid on the ground that 
they were not public prostitutes. On 
behalf of the Municipal Committee sever- 
al pleas were taken including a denial 
that the plaintiffs were not public prer 
stitutes and an assertion that the civil 
Courts had no jurisdiction to interfere 
with the exercise of the Municipal Com- 
mittee’s powers tinder S. 152 of the 
Municipal Act. The learned Subordinate 
Judge who heard the case placed the 
burden of proving that they were not 
public prostitutes on the plaintiffs and 
came to the conclnsion that it had been 
discharged. On the question of jurisdic- 
tion also he held against the Municipal 
Committee and consequently decreed the 
suit. 

On the appeal by the Municipal Com- 
mittee the District Judge of Lahore con- 
curred with the views of the trial Court 
and maintained the decree with a slighfi 
modification as to the terms of tho 
injunction granted by the Subordinate 
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Judge. The learned Judge, however, 
was of opinion that the burden of prov* 
ing that the plaintiffs were public pro- 
stitutes lay on the Municipal Gommittee 
and that the same had not been dis- 
charged. On the other point involved 
he came to rather contradictory findings, 
as in one place he held that 

after careful consideration I have come to the 
oonolusion that the Municipal Committee has 
acted within its powers reisonablj and without 
oppression. 

Still after finding that the plaintiffs 
were not public prostitutes he decided 
the appeal against the Municipal Com- 
mittee on the ground that he was en- 
titled to interfere with its action if he 

was 

satisfied that the Committee was acting op- 
pressively to any individual such as the one of 
the alleged public prostitutes. 

The Municipal Committee has pre- 
sented a second appeal to this Court and 
the judgment of the District Judge is at- 
tacked on two grounds : 

(a) That the burden of proving that 
they were not public prostitutes lay on 
the plaintiffs : and 

(b) that the civil Courts had no juris- 
diction to entertain the suit. 

Cross-objections were also filed on be- 
half of the respondents that the appeal 
by the Municipal Gommittee to the Dis- 
trict Judge was barred by time. The 

learned Judge has discussed this matter 

in his judgment and has found that the 
appeal would be within limitation if 
three days are allowed to the Committee 
as the time requisite for obtaining copies 
of the judgment and the decree of the 
trial Court. Owing to the date of the 
preparation of the copy of the judgment 
as entsred thereon being blurred he came 
to the conclusion by a reference to the 
endorsement on the copy of the decree 
sheet that both the copies were ready on 
the 8th January and therefore that the 
appellant was entitled to an allowance 
of three days. As this finding was at- 
tacked in the cross-objections I inspected 
the original registers kept by the Copy- 
ing Department of the trial Court and 
found that the copies were as a matter 
of fact prepared even later than the 9th. 
There is consequently no force in the 
cross-objections which are dismissed. 

Now as regards the first ground of the 
appeal by the Municipal Committee ; I 
held in Mt. Moti Jan v. MunicivoJ Com- 


mittee of Delhi (1), that the initial 
burden in such cases lies on the plain- 
tiffs and I am still of the same opin- 
ion. One of the tests in the matter 
of burden of proof is who would 
fail if no evidence is given by either 
side ; and applying this test it is 
obvious that if no evidence is given 
on either side the plaintiff's suit would 
have to be dismissed. In my opinion it 
is the duty of the plaintiffs who attack 
the finding of a public body and seek 
relief from the civil Courts to estabish the 
ground on which the relief is claimed. 
I hold that the burden of proof lay on 
the plaintiffs. The learned counsel for 
the appellant expressly stated before- 
me that he merely wanted a decision on 
the question of burden of proof and that 
he did not desire a remand to the Dis^*ict 
Judge for a fresh finding if I held that 
it lay on the plaintiffs, therefore I re- 
frain from remanding the case and pro- 
ceed to discuss the second ground of 
appeal on the assumption that the 
plaintiffs are not public prostitutes, 

I am of opinion that the civil Courts 
had jurisdiction -to decide the question 
whether or nob the plaintiffs were public 
prostitutes and on a finding of this issue 
in their favour to issue an injunction 
restraining the Municipal Committee from 
enforcing their notice prohibiting them 
from residing within the specified limits 
of the Municipality. In the case already 
referred to by me I arrived at the same 
conclusion and nothing that has now 
been urged before mo has induced me 
to change that view. Counsel for the 
appellant relied upon Tarahai, in re f2), 
Kerr v. Preston Corporation {2), Cor poror 

tion of Calcutta v. Bijoy Kumar (4). 

The first of these cases related to a 
prayer for an order under S. 45 of the 
Specific Relief Act, under circumstances 
similar to those of the present case. Now 
S. 45 expressly provides that no relief 
under it is to be granted unless, inter alia 
the applicant has no other specific and 
adequate legal remedy and therefore the 
learned Judge who decided that case held 
that as it was open to the applicant to 
raise t^Q question of her status as a 
public prostitute in her defence before 
the Magistrate on her p rosecution for 

(1) A. 1. B. 1926 Lafi. 461. 

(2) [1905J 7 Bom. L. R. 161. 

(3) [1877] 6 Oh. D. 463=25 W. R. 264=46 L. 

J. Gh. 409. 

(4) A. I. B. 1924 CaL 334=50 Cal. 813, 
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disobedience of the order of fche 

cipal Corporation, no relief under S. 4o, 

of the Specific Relief Act could be g/anted 

to her. It 13 thu 3 to be observed that 

the reported case was iinder » ®P ° 

provision of the law whwh nraved 

Court from granting the relief prayed 

for under specified circumstances and has 

therefore no bearing on facts of 

bXe me which has been instituted 

under the provisions of S. 9 of the Civil 

P 0 . That section provides that 

the Court shall have jurisdiotiou to try all 
suits of civil nature excepting suits of Y- 1®“ 
their oogniaance is either expressly or impliedly 


barred. 

Admittedly there is no express pro- 
vision of the law which bars the 
jurisdiction of the Civil Courts in the 
present case and it is for the appellant 
to show that such jurisdiction is barred 
by implication. 

In Kerr v. Prtston Corporation (3) 
the plaintiff had built on his own area 
some bay-windows which projected on a 
street. This was done afternotice to the 
Municipal body but without its sanction. 

■ A notice to demolish the building having 
been issued by the local body the plain- 
tiff instituted a suit praying for an in- 
junction to restrain the former from 
enforcing the notice on the grounds inter 
•alia that he built on his own land and 
that the defendant had by not replying 
to this notice acquiesced in the building 
of the windows. It was held that under 
the circumstances the Civil Courts had 
no jurisdiction to entertain the suit 
because the Municipal body in issuing the 
notice did not act beyond the powers con- 
ferred on it by the statute. That case, 
was, cherefore, decided on its peculiar 
facts and though the judgment contains 
<j 0 rtain remarks which might be held to 
support the contention of the appellant 
still it has no application to the present 
case, as here it is contended that the 
Municipal Committee was not legally 
empowered by law to issue the notice to 
the plaintiffs, in other words, that the 
plaintiffs were not amenable to the law 
which has been applied to them and 
therefore that the requisition of the 
Committee was ultra vires. 

In Corporation of Calcutta v. Bijoy 
Kumar (4), it was held that though 
the extreme position cannot be main- 
tained that there is absolutly no jurisdic- 
tion in a Court of equity to restrain 
proceedings belore a Magistrate the Court 
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will not interfere unless in very special 
oircumstanoes, by way of injunction or 
declaration of right where the Legisla- 
ture has pointel out a mode of procedure 
before a Magistrate, and that : 

It is not the practice to interfere with cor- 
porate bodies unless they are manifestly abasing 
their powers. 

In that case the Municipal Corporation 
of Calcutta called upon the owners of 
some basti land occupied by tenants to 
carry out certain improvements in the 
basti and on their failure to comply with 
the requisition prosecuted them and had 
them convicted several times under the 
Calcutta Municipal Act. A suit by the 
owners for a decree to restrain the Cor- 
poration from taking 'any action or pro- 
ceedings for noQ'compliance with the 
requisition was finally dismissed by the 
High Court as, in the opinion of the 
learned Judges, the alleged ground for 
non-compliance, that the tenants pre- 
vented them from carrying out the 
improvements, was not a sufficient ground 
for the exercise of the discretionary 
powers of the Court to interfere with 
the actions of the corporate bodies. After 
reviewing the previous authorities both 
English [including Kerr v. Preston Cor- 
poration (3)] and- Indian, the learned 
Judges remarked as follows : 

There hes been muoh discussioo at the Bar as 
to whether a Court of equity has jurisdiotioa 
to restrain crimiDal proceedings for the reco- 
very of a penalty imposed by a statute for breach 
of its enactments. An authority for an affirma- 
tive answer has been traced to the decision of 
Lord Hardwick in Mayor of York v. Pllkington 
(5) though a contrary view had been indicated by 
Holt 0. J., in Holderstaffe v. Saunders (6) : see 
also the decision of Lord Hardwick in Montague 
V. Dudman (7). But the tendency of modern 
decisions is that even if the Court has such juris* 
dictioi, it will not interfere as a general rule: 
SauU Browne (8), Kerr v. Corpn. of Preston (3) 
Hedley v. Bates (9), Stannard v. Vestry of Saint 
Giles (10), in re Briton Medical Association (H); 
Grand Junction Water-works Co. v. Hampton 
Urban Council (12i Devonport Corporation 


( 5 ) 

( 6 ) 
( 7 ) 
(81 

(9) 

(10) 

( 11 ) 
( 12 ) 


1742] 2 Atk. 302. 
ri694j 6 Mod. IS. 

.1751] 2 V. 8. 396. 

[1874] 10 Cb. 64=31 L. T. 493=44 L. J. 
Ch. 1=23 W. R. 50=13 Cox. C. C. 30. 
[1880] 13 Ch. D. 498=42 L. T. 41= 49 
L. J. Ch. 170=28 W. R, 365. 

[1882] 20 Oh. D. 190=46 L. T. 243=5X 
L. J. Oh. 629=30 W. R. 693. 

[1882] 32 Ch. D. 503=34 W. R. 390=55 
L. J. Ch. 416=54 L. T. 152. ^ , 

[1898] 2 Ch. 331=78 L. T. 673=67 L. 
Oh. 603=46 W. R. 644=14 T. L. B. 467= 
62 J. P. 566. 
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IPoser (18) ; Mtrrich v. Liverpool Corporation 
^14). The prlnoiple deduoible from these deoi' 
eions is that though the extreme position can* 
not be maintained that there is absolutely no 
jurisdiotioQ in the Court to restrain proceedings 
before a Magistrate, the Court will not interfere, 
unless in very special oiroumstances, by way of 
injunction or deolaration of right, where the 
Legislature has pointed out a mode of procedure 
before a Magistrate : see also Emperor of Ausfrfa 
V. Day (15). A similar view has been adopted in 
the Courts of the United States as relief has 
been frequently denied on the ground that the 
proceedings for enforcement were of a criminal 
or quasi-criminal nature and that equity de* 
olines to interfere with the administration of 
the criminal laws. It has been maintained 
however, that a Court of equity may in a proper 
case, interfere by injunction to restrain an act 
or proceedings, criminal or quasi-criminal in 
form, which tends to the impairment of property 
Tights and proceedings for enforcement of Muni- 
cipal ordinances, such as the one before us, have 
beer, treated as quasi-criminal (Pomeroy on 
Equity Jurisprudence, 8.1777), We need not 
pursue this point further, but it should not be 
overlooked that the judicial decisions on the 
eubjeot in other jurisdictions were largely 
rendered necessary by the system of classifioa- 
tion of Courts prevalent there. Apart from this, 
vfe have the well settled rule that it is not the 
practice of the Court to interfere with corporate 
bodies unless they are manifestly abusing their 


powers. 

This case, in my opinion, instead of 
136108 an anChorifcy in favour of the 
^ippellants rather goes against them and 
13 distinguishable by the fact that there 
was no question as to the power of the 
corporation to require the plaintiffs to 
carry out the improvements, the main 
ground of the suit being that the plain- 
tiffs had a good excuse for not complying 
with the requisition. 

It was held in Chunder Boy v. Chair- 
mUn of Serampore (16) that Municipal as 
well as other public Boards are within 
the restraining jurisdiction of the civil 
Oourts which are competent to enquire 
into and control the action of the public 
bodies where they have acted in escess 
cr contradiction of the powers conferred 
upon them. 

In Chairman, Giridhi Municipality v. 
Suresk Chandra (17), it was held that it 
is only when the'aotion of the Municipal 
Committee has been exercised in con- 
iormitv vTith the powers confer red upon 

(18) [1902] 2 Oh. 102=86 L. T. 612=71 L.J. 

(U) [Sioj 2* Ob. 449=108 L. T. 399=79 L. J. 

Oh. 761=8 L. G. R. 966=74 J. P. 446. 

; fl6) [1861] 8 De. G, P. and J. 217, 258=130 

B. B. 101, 121. 


(16) 19 W. B. 809. 
in) [1908] 35 Cal. 
0. W. N. 709. 


869=7 .0. L. J. 631=12 


it by the Act that the civil Court has 
no authority to interfere. It would 
appear that it is only when the Muni- 
cipal Committee acts bona hde, reasona- 
bly, and in conformity with and strictly 
within the powers conferred by the law 
that it can escape the exercise of the 
restraining powers of the civil Courts; 
and that if its requisitions go beyond the 
powers conferred upon it then the civil 
Courts have jurisdiction to restrain it 
from enforcing them. The Courts have 
no jurisdiction to interfere with the 
mode in which the powers of Municipal 
bodies are exercised but they are com- 
petent to restrain such bodies if they 
act ultra vires. 

Id the case before me it has been found 
both by the Subordinate Judge and the 
District Judge that the plaintiffs are not 
public prostitutes, and this finding must 
be held to be conclusive for the purposes 
of this appeal in view of the express 
request made before me by the counsel 
for the appellant that the case be not 
remanded for a fresh finding owing to 
the wrong allocation of the burden of 
proof by the District Judge. That being 
so they were not amenable to the law 
which has been applied to them by the 
Municipal Committee of Lahore and 
therefore, in issuing a notice under S. 152 
of the Municipal Act to them the Com- 
mittee has acted beyond the powers 
conferred upon it by the Legislature and 
its action in issuing the notice was ultra 
vires. The Civil Courts were therefore 
competent to grant a relief to the 
plaintiffs by way of injunction. No cause 
has been shown, in fact no attempt was 
made to show one, why if the civil 
Courts had jurisdiction, an injunction 
should not be granted in this case. 

I, therefore, dismiss this appeal with 

costs. 

This judgment will also dispose of 
Civil Appeals Nos. 510, 511, 512 of 1926 
in which the same legal points are 
involved and though the facts are slightly 
different, the decision on the legal points 
concludes them, Those appeals are also 
dismissed with costs. 

D.D. Appeal dismissed^ 
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PoKHAR Bam (Tek Ohand. J.) 

otherwise done in bad faith : 16 

A. I. B. 1921 Lah 34, Bel, on. 
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All. 231 an® 
[P 364, C 2] 


Fforde and Tek Ohand, JJ. 

Guran Ditta and others-VeiQnd^n^s- 
Appellants. 


V. 


Pokhar Bam and anoi/ier— Plamtififs 

“ifrsfApll NO. 3003 of 1922. Deci- 
ded on 24tb March 1927. from the decree 
of the Sr. Snb-J.. Montgomery. D/- 23rd 

August 1922, 


(a) ClMP.O..Sch- 3 . 16 


(2) and 15 


. accordance with invalid 

para. 16 («)• , , . 

No appaal from a decree passed m ac- 
cordance with any invalid award under para 
16 (2) Soh. 2. The remedy lies by taking pro- 
ceedings to have the invalid award set aside by 
the Ooart which, made the reference under 
Mra. 15 (o); A. I. B. 1923 All. 502 and 99 F. B. 
1915. Bel. on. [P 363, C 2] 

(6) Civil P, C., Sch. 2 para. 1 — Signature of 
pleader authorised to refer suit to arbitra- 
tion is sufficient authority for reference. 

Absence of a party's signature on the applica- 
tion for reference will not invalidate the award 
where the pleader, who was conducting the case 
on his behalf and who had been specially 
authorised in the vakalatuama, to refer the suit 
to arbitration, had actually affixed his signature 
to the application and the party had appeared 
before the arbitrator during the proceedings. 
Specially, it does not lie in the mouth of the 
opposite party to pick holes in the award on 
this score. [P 364, C 2J 

(c) Civil P. C., Sch. 2, para. 16 — Parties 
added In suit at the time of consideririg objec- 
tion to award and joining in thcx objections — 
They are bound by the decision of the Court and 
no appeal lies at their instance. 

Where at a time when the objections to the 
award are under consideration, > certain persons 
apply to be made patties to the suit and file 
detailed objections against the award in the 
same manner as if they had been parties to the 
suit and to the arbitration proceedings at an 
earlier etage of the litigation, they must be 
deemed to have submitted themselves to the 
arbitration proofings and placed themselves 
in the same position in which they 'Would have 
been had they been parties to the suit from its 
commencement. They cannot subsequently be 
permitted to turn round and repudiate their pre- 
vious conduct and urge that they are not bound 
by the result of the decision of the Court on the 
objections raised by them, and no appeal lies 
.against the decree at their instance. [P 364, 0 1] 

{d) Civil P. C,, Sell 2- Para, 1—Befemce by 
father of joint Hindu, family is binding on 
sons unless fraud is proved. 

A reference to arbitration made by the man- 
ager of a joint Hindu family consisting of him- 
self and his sons is binding upon the sons un- 
less the latter can show that the father’s act 
was tainted with fraud or collusion or was 


Shuja^ud’Din and Anant Bam Khosla 
— for Appellants. 

Bam Chand Manchanda and Jagan 
Nath Malhotra — for Respondents. 

Tek Chand, J. — On the 16th of 
November 1917 one Hoshnak Rai, pur- 
porting to be the agent of one Ladha Ram, 
executed a sale deed in respect of the pro-^ 
perty in suit in favour of Khushal Mai, 
Mahtab Mai, and Maghar Mai. It appeara^ 
that Ladha Ram died shortly afterwards 
without delivering possession of the land 
to the vendees. On the Ist of December 
1920 the vendees instituted the suit out 
of which this appeal has arisen, against 
Guran Ditta and Pokhar Das (sons of 
Ladha Ram) and Hoshnak Rai for pos' 
session of the land sold. The principal 
defence put forward by Defendants 1 and 
2 was that Hoshnak Rai had not been 
properly authorised by Ladha Ram ta 
affect the sale, which was not binding- 
upon Ladha Ram, or, after his death, on 

his SODS. 

A number of issues was framed and 
both parties were given opportunity to- 
produce evidence in support of their res- 
pective contentions. After this had been 
done and when the case was ripe 
for arguments, an application wae 
filed on the 20th of February 1922, 
signed by Mahtab Mai and Pokhar Das 
brother of Khushal Mai (who had died 
in the meantime), plaintiffs, and Guran 
Ditta and Pokhar Das defendants pray- 
ing that the whole dispute be referred to 
the sole arbitration of one Lala Anup 
Chand, pleader. Naghar Mai plaintiff was 
absent and did not sign this application 
but it was stated by Pokhar Das, plain- 
tiff that he was responsible for hicn. 
The application was also signed by Lala 
Radha Kishen, pleader, who represented 
all the plaintiffs (including Maghar Mak 
and by Pandit Daulat Ram, pleader, for 
the contesting defendants. This applica- 
tion was granted by the Court and an 
order was passed referring the disputfl 
to the arbitration of Lala Anup Chand- 
It appears that all the iiarties appears 
before the arbitrator and led a certain 
amount of evidence before him. On thn 
23rd March 1922 the arbitrator gave 
an award holding that the sale in qxios' 
tion was effected by Hoshnak Rai, as thj 
duly authorised agent of Jjadha Bam aoo 
was binding on the Defendants 1 and 9 
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and that the plaintiS’s were entitled to 
a decree for possession against them. 

On the Isb of April 1922 Defendants, 

1 and 2 filed lengthy objections against 
this award, most of which attacked it 
on its merits. It was also urged that 
the appointment of the arbitrator was 
bad inasmuch as Maghar Mai plaintifi' 
had not signed the application for re* 
ference to arbitration and also that the 
arbitrator was a member of the brother* 
hood of Hoshnak Bai and was also his 
relation and that he had given his award 
as a result of* partiality. The defendants 
called no evidence to support these 
objections, but the Court of its own 
accoi'd, ordered that the arbitrator should 
be summoned for esamintion in Court. 
After several adjournments the arbitrator 
aprsarsd on the 26th of June 1922 but 
the defendants expressed no desire to 
examine him. On the other hand, on 
that date an application was filed by the 
sons of Defendants 1 and 2, who are Ap* 
pellants 8 to 7 before us, that as the 
property in suit was joint Hindu family 
property and Ladba Ham was not the 
sole owner of it, therefore, the applicants 
being interested in it, ought to be im- 
pleaded as parties to the proceedings 
before the Court. This application was 
granted by the Court the same day and 
these newly impleaded defendants filed 
a lengthy Jawab Dawa on the I9bh of 
July 1922. The arbitrator was summoned 
and he again appeared in Court on the 
9th of August 1922, but on this occasion 
also the defendants took no steps to ex- 
amine him with regard to their objec- 
tions as to partiality or the alleged 
irregularities in the conduct of proceed* 
ings before him, nor did they make any 
attempt to substantiate their allegations 
either by going themselves into the 
witness box or by any other means, 
On the other hand, on this date, their 
sons who had, as stated already, been 
impleaded as Defendants 3 to 7, filed 
objections against the award alleging 
that the award was “ineffectual and un- 
acceptable against them" and imputing 
misconduct and partiality to the arbi- 
trator. They, however, took no steps to 
substantiate these objections, and the 
Court, on the 23rd August 1922, passed a 
decree in accordance with the award 
against ail the defendants except 
Hoshnak Bai whom the arbitrator had 
exonerated and against whom the case 


had in the meantime been withdrawn by 
the plaintiffs. 

Against this decree of the learned 
Subordinate Judge, which was passed in 
accordance with the award, a first appeal 
has been preferred by Defendants 1 to 7 
to this Court. The first question to be 
decided is whether an appeal is competent 
at all in view of the express provisions 
of Schedule 2, paragraph 16, of the Code 
of Civil Procedure, Clause (2) of which 
lays down that 

no appeal shall lie from a decree passed n 
accordance with the award except in so far as 
the decree ' is in excess of or not in accordance 
with the award. 

It is contended by Dr. Shuja-ud'Din 
that Defendants 1 and 2 who were ad- 
mittedly parties to the reference have 
got a right to prefer this appeal because 
the award in this case was void ah initio 
inasmuch as the application for reference 
had not been signed by one of the 
plaintiffs Maghar Mai. In the first 
place, even if the application was defec- 
tive on the ground that Maghar Mai 
plaintiff had not signed 'it, and it is 
to be supposed that the award was 
for that reason invalid, it is quite 
clear that the remedy of Defendants 
1 and 2 was by taking proceedings 
to have the award set aside by 
the Court which had made the reference, 
under paragraph 15 of the Second 
Schedule, in which S. 521 of the former 
Code has been re-enacted with the addi- 
tion in Cl. (c) of the words “ being other- 
wise invalid”. In view of this amend- 
ment the ruling under the old Code which 
laid down that an appeal lay against a 
decree passed in accordance with an 
invalid award must be considered to have- 
become obsolete. This is a proposition 
which is too well established to require 
an elaborate discussion. Reference, may, 
however, be made to Hari Shankar v. 
Bam Piari (1), Mt. Gulah Rhatun v. 
Chaudhuri (2) and Nida Murthi -^^Gana-' 
pathilingam (3) which cover the point 
fully. It must, therefore, be held that 
no appeal was competent on behalf of 
Defendants Nos. 1 and 2. 

I am also of opinion that on the merits 
this objection is devoid of all force. No 
doubt Maghar Mai was not present when 
the reference to arbitration was made, 

(1) A. I. R. 1923 All. 502=45 All. 441. 

(2) [1915] 99 P. R. 1916=321.0.250=207' 
P. W. B. 1916. 

(3) C19U3M,W.N. 865=251.0. 683. 
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jnor did he actually ‘,^^l“f^ho‘‘was 

Ifor reference, behalf and 

conducting the r .j ^^ithorised in the 
who had the suit to arbitra- 

vakalatnama t flt affixed his signature 
fcion, bad ^ and it appears from 

to the ail the plaintiffs had 

the /org the arbitrator during the 

appeared must, therefore, be held 

K^^Ma/bar Mai was a party to the 
*^flr 6 DC 0 ^or in any case, had submitted 
yf the jurisdiction of the arbitrator. 
Moreover, it is significant that it is not 
Ma‘»har Mai or any of the other plaintiffs 
who is impeaching the award on this 
ground The objection comes from the 
opposite party and in my opinion it does 
not lie in their mouths to pick holes in 
the award on this score. I would, there- 
fore, hold that no appeal lies on behalf 
of Defendants Nos. 1 and 2. 

Dr. Shuja*ud-din however, argued that 
the case of the other Defendants Nos. 3 
to 7 stands on a different footing inas- 
much as they were not originally parties 
to the suit aud were not on the record 
■either at the time when the reference 
was made, or when the award was filed in 
•Court. He, therefore, urges that the 
decree of the lower Court, which was 


would, therefore, hold that no appeal 
lies on behalf of these defendants also. ^ 

I may further mention that there is 
no substance in the merits of their appeal 
inasmuch as they base their claim on 
their being members of a joint Hindu 
family with their respective fathers 
Defendants Nos. 1 and 2 and as such they 
are bound by the acts of the latter. 
Strictly speaking it was not necessary to 
implead them as defendants at all, as 
they were effectively represented by 
their fathers, and would have been bound 
by the result of the litigation : see 
Sheo Shankar v. Jaddo Kunwar (4) 
Moreover, it is quite clear that a refer- 
ence to arbitration made by the manager 
of a joint Hindu family consisting of 
himself and his sons is binding upon the 
sons unless the latter can show that the 
father’s act was tainted with fraud or 
collusion as otherwise done in bad faith. 
In this connexion reference may be made 
to Jagannath v. Mannu Lai (5) and 
Dwarka Das v. Kishen Kishore ( 6 ), No 
such allecation of fraud or bad faith is 
made here. 

It remains now to examine ground 5 of 
the memorandum of appeal in which it 
was urged that Maghar Mai, one of the 


passed against all the defendants includ- 
ing these persons, must be held to be 
“ not in accordance with or in excess of 
the award ” and for this reason an appeal 
is competent on their behalf. It must 
however be borne in mind that these 
defendants themselves applied to be made 
parties to the proceedings in Court at a 
time when the objections to the award 
were under consideration, and having 
succeeded in having their application 
granted, they filed detailed objections 
against the award in the same manner as 
if they had been parties to the suit and 
to the arbitration proceedings at an 
earlier stage of the litigation. In my 
opinion, by making this application and 
filing these objections and by the whole 
course of their conduct they must be 
deemed to have submitted themselves to 
the arbitration proceedings and placed 
themselves in the same position in which 
they would have been, had they been 
parties, to the suit from its commence- 
ment. They cannot now be permitted to 
burn round and repudiate their previous 
conduct and urge that they are nob bound 
by the result of the decision of the Oonrt 


plaintiffs, had died while the proceedings 
were still pending in the Court below, 
i. e. in the interval after the filing of the 
award and before the passing of the 
decree and that the decree passed in his 
favour is a nullity. This matter does 
not seem to have been brought to the 
notice of the trial Court before the pass- 
ing of the decree and though this appeal 
was preferred on the 22nd of November 
1922 no affidavit has up to this day been 
filed whether Maghar Mai deceased left 
any heirs or legal representatives. As 
the sale was a joint one in favour of the 
various vendees we think that his death 
under such circumstances does not affsc^ 
the decree of the lower Court in any way. 

For the foregoing reasons the appeal 
fails and I would dismiss it with costs. 

Fforde, J. — I agree. 

G.B. Appeal dismissed. 


(4) [1914] 36 All. 333=24 I. 0, 501=41 1. A. 
216 (P. C.). 

(5) [1894] 16 All. 231=(1894) A. W. N. 60. 

(61 A. I. R. 1921 Lah. 34=2 Lah. 114. 
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J AI L AL. J . 

Muhammad Shari/ and another — De* 
feudants — Appellants. 

V. 

Din Muhammad — Plaintiff — Respon- 
dent. 

Misc. First Appeal No. 1770 of 1926, 
Decided on 22nd February 1927, from 
tke order of the Addl. Dist. J,, Lahore, 
D/- 16th March 1926. 

(а) GtvU P. C., 0. 41, R- Id— Appeal by several 
persons — Appellants are etiUlled to.notice indh 
vtdually. 

Where the memo, of appeal filed by several 
persons purports to be signed by all of them 
they are entitled to have notice of the bearing 
of the appeal individually. [P. 365, C. 2] 

(б) Civil P. C., 0. 41, R. 19— Atsence of knoto- 
ledge of the date of hearing is sufficient cause. 

Absence of knowledge of the date fixed for the 
hearing ot the appeal is a sufficient cause for 
failure to appear when the appeal is called on 
for heating within R. 19. [P* 365, 0, 2] 

Mohsin Shah — for Appellants. 

Asghar Beg and Tirath Bam — for Res" 
pondent. 

Judgment.— "Three defendants, Mu- 
hammad Husain, Muhammad Sharif and 
Muhammad Amin who are brothers filed 
an appeal in the Court of the District 
Judge of Lahore, against the decree of 
the Sub-Judge, Lahore. The memo of 
appeal purports to be signed by all three 
appellants. The appeal was fixed for 
hearing on the 11th January 1926 for 
which date summonses were sent to the 
respondent and a notice to the appel- 
lants. It appears, however, that the 
notice was served on Muhammad Hus- 
sain appellant but not on Muhammad 
Sharif and Muhammad Amin. Muham- 
mad Hussain, however, when accepting 
service of the notice undertook to in- 
form Muhammad Sharif. On the 11th 
January the date of the hearing of the 
appeal, none of the appellants appeared. 
The appeal, therefore, was dismissed in 
default. 

An application to set aside the dismis- 
sal for default made by Muhammad 
Sharif and Muhammad Amin has been 
dismissed by the learned Additional 
District Judge on the ground that service 
of the notice on Muhammad Hussain 
was sufficient notice of the date fixed for 
the hearing of the appeal to the other ap* 
pellants also. The learned Judge was of 
opinion , that the appeal was filed by 


Muhammad Hussain on behalf of tho 
others. 1 have examined the memo of 
appeal and find that this view of the 
learned Judge is erroneous. The appeal 
was by the three brothers and the memo 
purports to be signed by all of them. 
They were, therefore, entitled to have 
notice of the hearing of the appeal in- 
dividually. It appears to me that the 
learned Additional Judge was misled by 
the fact that process-fee for summonirg 
the respondent was filed by Muhammad 
Hussain alone. This, however, does not' 
make him the agent of the other appeL 
lants for the purpose of accepting notice 
of the hearing of appeal. The learned 
counsel .for the respondent contends that 
there is no provision in the Civil F. G. 
requiring that notice of the hearing of 
appeal should be given to the appellant. 
The present case, however, falls under 
O. 41, R. 19 of the Civil P. 0. which pro- 
vides that where an appeal is dismissed 
under O. 41, R. 17 in the absence of the 
appellant, the latter may apply for the 
re-admission of the appeal and where it 
is prayed that he was prevented by any 
sufficient cause from appearing when the 
appeal was called on for hearing the 
Court shall re-admit the appeal on such 
terms as to costs or otherwise as it 
thinks fit. In my opinion the appellants 
in this case have proved that they had 
no knowledge of the date fixed for the 
hearing of the appeal and that, in my 
opinion was a sufficient cause for their 
failure to appear when the appeal was 
called on for hearing. 

It may be mentioned that the applies' 
tion for setting aside the dismissal in 
default was by Muhammad Sharif and 
Muhammad Amin alone ; Muhammad 
Hussain was no party to that application 
and the present appeal also is by Muham- 
mad Sharif and Muhammad Amin. 

I accept the appeal, set aside the order 
of the learned District Judge and direct 
him to re-admit the appeal so far as the 
appellants before me are concerned. The 
effect of the dismissal of the appeal so 
far as Muhammad Hussain is concerned 
will be decided by the learned District 
Judge. Under the peculiar circumstances 
of this case 1 make no order as to costs. 

R.D. Appeal accepted. 
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Addison, J. 

Imam Din— Appellant. 

V. 

Khamandi and others— Bespondentg. 

Second Appeal No. 2658 of 1925. Daci- 
Aed on 1st February 1927. from the de- 
cree of the Dist. J., Hoshiapur, D-/ 13fch 
June 1925. 

(a) Custom {Pun 3 ah)^Ma‘homedan Oujars of 
Zangra— Daughter can contest alienation by her 
mother. 

Among Iklubammadan Gujars of Kangra tahsil 
daughtSrs have a right under custom to contest 
alienations by their widowed mothers, and the 
fact that the mother succeeded collaterally, does 
not make any difference. [P 363 C 2 ; P 367 C 1] 

(6) Custom (Punjab) — Alienation by widow 
holding limited estate — Next heir whether male 
or female can contest. 

Where it is a question of ! alienation by a 
widow bolding a life estate, it is wholly imma- 
terial whether the next heir is a male collateral 
or a female, the right to challenge arising out of 
the succession and not being derived from any 
common ancestor or any principle of agnatic 
succession. (Case law discussed.) [P 369 C 1] 

Mehr Chand Mahajan — for Appellant. 

Jagan Nath Aggarxoal and Fakir 
Chand — for Respondents. 

Judgment. — For the proper under* 
standing of this appeal the following 
pedigree table is necessary. 


1927 

On the 16th November 1922 Mt. Gohri 
gifted the whole land, which came to 
her from the three brothers, namely, 93 
kanals 9 marlas to one Imam Din, her 
own distant relative. She alleged that 
she was the absolute owner and that he 
had been serving her and thus she had 
the right to gift the land to him, there 
being no reversioners. The prsent suit 
was instituted by Mt. Gohri's daughter 
Mt. Gaddo, and by Mt. Nabian, a daugh- 
ter of Baju, for a declaration that the 
gift in suit should nob affect their rights 
of inheritance after the death of Mt. 
Gohri. Mb. Kando, another daughter of 
Baju, and Mt. Koklu, daughter of Budhu, 
have not sued. The donee pleaded that 
the plaintiffs bad no right to challenge 
the gift either under custom or Muham- 
madan Law as the daughters were not 
heirs and that, if custom was the rule, 
the plaintiffs should prove that they 
as heirs bad the right to contest the 
gift under custom. 

The trial .Judge held that the gift in 
favour of a stranger was invalid, that it 
bad not been proved that the donee had 
served the donor and that custom was 
against gifts in favour of strangers by a 
widow, that the widow was nob a full 
owner, and that she held nsual limited 
estate under Customary Law, but he 
dismissed the suit on the ground that 
the plaintiffs had no locus standi to 
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Nathu 


r I 

Ghhanga^Mt. Gohri widow Budhu 

\ I 

Mt. Gaddo daughter Mt. Koklu (daughter) 
(plaintifl) 


Baju 


^It. Kando 


!Mt. Nabian 
(Plaintiff) 
Daughters. 


The question is one of custom amongst 
Muhammadan Gujars of the 'Kangra Dis- 
trict. Ohhanga died before 1890 and 
was succeeded by his widow Mt. Gohri. 
Budhu died in 1904 and was succeeded by 
his brother Baju and by Mt. Gohri, 
widow of Ohhanga. Baju died in 1910 
and was succeeded by his widow Mt. 
Pardhani. The last named died in 1911 
and her estate went to Mt. Gohri. In 
this way Mt. Gohri, the widow of 
Ghhanga, became the life owner of all 
the land held by the three brothers. 
They had all daughters who'did nob suc- 
ceed upon the deaths of their respective 
fathers as widows were in existence. 


sue. Against this decision the plaintiffs 
appealed to the District Judge. The 
donee’s counsel there admitted the 
correctness of all the findings by the 
trial Judge against him and the only 
question before the District Judge was 
whether the plaintiffs had a locus standi 
to sue. He held that the daughter of 
Mt. Gohri in any case was an heir and 
as such had the right to contest the gift 
by her mother, who only held the usual 
life estate. He, therefore, decreed the 
suit, but granted a certificate under 
S. 41 of the Punjab Courts Act, as to 
whether among Muhammadan Gujars of 
Kangra tahsil daughters had a right. 


0 
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under custom to contest alienations by 
tbeir widowed mothers. On this certi- 
ficate this second appeal has been admit- 
ted. 

Under the general law of the province 
daughters succeed even to the ancestral 
landed property of their father in the 
absence of near male collaterals. This 
is the rule given in para. 23 of Rattigan’s 
Onstomary Law. and the answer to 
Question 49 of the Customary Law of 
the Kangra District is also to the effect 
that after sons and widows daughters are 
entitled even when married to succeed 
when, as in the present case, there is no 
collateral of the deceased up to seven 
generations. Further, it is commonly 
the case under custom that widows 
succeed collaterally, see Remark 2 of 
para. 11 of Rattigan’s Digest. Several 
instances of collateral succession of 
widows in the Kangra District are given 
fit pages 108 and 109 of the Customary 
Law of that district. Further, the an- 
swer to Question 45 ■ of the Customary 
Law of the Kangra District shows that 
widows succeed to the usual limited in- 
terest in (the estate only. Under ous* 
tom, therefore, the daughter in the pres- 
ent case is certainly an heir and the 
fact that the mother succeeded colla- 
terally does not show that daughters 
are not heirs. It is also clear that Mt. 
Gohri had only a limited life interest in 
the estate. 

The only question remaining is whe- 
ther the daughter of Mt. Gohri can 
contest the gift by her mother. Some 
attempt was made to argue on the autho- 
rity of a dictum in Allah Ditta v. 
Gaukra (1) that a widow’s estate is only 
limited for the benefit of reversioners 
and, where there are none, she is to all 
intents and purposes an absolute owner. 
This dictum, however, was not followed 
in Kundan v. Secy, of State (2), and it is 
obvious that it was stated in too wide 
terms. 

There is no evidence as to the custom 
either way and this was to be expected, 
tieeing that instances like the present 
must be very few in number. ^It was 
argued, however, that the right to in- 
herit does not necessarily give the right 
to contest an alienation, such right of 
contest being usually vested in the 

(1) C19143 8 P. '5.1914=23 I. 0. 127=sltW 
P. L. R. 1914. 

<3) A. 1. B, 1926 Lab. 676—7 Lab. 648. 


agnatic body. It was further argued 
that the power to contest under custom 
must be proved in each case and that as 
there was no evidence, the appeal should 
be accepted and the plaintiffs’ suit dis- 
missed. 

The authorities relied upon on behalf 
of the appellants were the following : 

In Nur-ul'Nissa v. Gauhar-ul'Nissa 
(3), it was held that the plaintiffs, who 
were nieces of the last male owner, had 
no locus standi to sue for a declaration 
that a gift by the last male owner’s 
childless daughter should not affect their 
reversionary rights. It was further said 
that there being no presumption in favour 
of control by a female over such an owner 
it was not open to the plaintiff to contest 
the alienation unless they were in a 
-position to establish a custom ad hoc. 
This view seems to have been approved 
in AH Muhammad v. Sirayud'Din (4). 
In Mt. Partapi v. Hazara Singh (6), it 
was held that among Jat Sikhs of the 
Jullundur district the onus of proving 
that a daughter had the right to contest 
an alienation by her mother of land, 
whereof the last male holder was her 
father, lay on the daughter and that on 
the record she failed to discharge it. A 
similar view was taken in Dalipa v. 
SuraJ Kaur (6) where it was said that the 
rights and privileges of a female heir 
have to be decided on the evidence of 
each particular case and that plaintiff, a 
married daughter, who had succeeded to 
her father’s estate, had failed to prove 
that by custom among Dhillon Jafcs of 
the Ambala district she had a right to 
contest alienations effected by her mother 
or stepmother. Mt, Rain Devi v. 
Hazara Singh (7) was decided by a Full 
Bench which held that it was not the 
function of a Judge to enunciate general 
principles of law and custom irrespective 
of the facts of a case and that cases under 
customary law should be decided accord- 
ing to the facts established by the evi- 
dence produced in those cases and that 
the opinions of Judges in other cases, 
however valuable by way of illustration, 
cannot safely be applied to parties in a 
different case. After the Full Benoh 

3) [1906T er P. R. 1906 

4) [1912] 13 P. R. 1912=162 P. L. R. 1911= 
10 I. 0. 236=199 P. W. R. 1911. 

(6) [1916] 83 P. R. 1916=31 I. 0. 794. 

(6) [1916] 48 P. R. 1916=34 I. 0. 681=142 
P. W. R. 1916. 

(7) [1916] 17 P. W. R. 1916. 
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Division Bench, joymenfc of the limited interest within 
gave that decision^ K=,.ir hold that proper limits. This was a case similar 

to the present. In Dalipa v. Dallu (12) 
it was held that amongst Kajputs of 
tahsil Nurpur of Kangra district a widow, 
who holds a life interest under custom, 
has the same resti'ictions on her power 
of alienation as a widow who holds a- 
similar estate under Hindu Law and that 
the next heir has a right to protect hie 
inheritance by challenging any unautho' 
rised alienation. The authority followed 
in this case was Maqsud-ul'Nissa v. 
Kaniz Zohra (10). It was held in Mt, 
Nasib-un‘Nisa v. idt. Ahmadrunr 
Nisa (13) which was a case amongst. 
Sayyids of Kharkbauda in the Eohtak- 
district, that as a daughter who succeeds 
by the right of representation had in 
every way the rights of a male, she had 
the right to contest alienations made by 
a widow. In this case again Maqsud'vl" 
Nisa V. Kaniz Zohra (lO) was approved 
genrally (see pages 392 and 393 of the^ 
report). In Nawaz Khan v. Mt. Zohra 
Jan, A. I. B, 1924 Lahore 187, the pro- 
position is laid down in the broadest 
terms to the effect that, when a female 
is entitled to succeed on the death of 
the alienor and when the alienor holds- 
only a limited estate, such female is 
competent to control the alienations o^ 
the alienor. That was a case amongst^ 
Khattar Muhammadans of the Attock- 
district. In Mt, Surjo v. Mt, Dalelo^ 
A. 7. B. 1925 Lahore 573, a case of Brah- 
mans of tahsil Dohra Gopipur, in tb9 
Kangra district, it was held that where* 
under customary law a widow is entitled 
on the death of another widow to succeed 
to the estate held by the latter as a- 
life tenure, the former can restrain an 
alienation by the latter. 

The extent to which the right to con- 
test an alienation by a female with a 
limited estate is now recognized is shown 
by the fact that in Ahmad y. 

Bano (14) it was admitted that, if 
sisters of the last male owner were heirSf 
they could contest an alienation made by 
the widow of the last male owner. 1° 
Gobinda v. Nandu (15) a case between 
Hindu Ghirths of the Kangra district, 
the same view was taken as regards cha 
rights of one female to challenge an 
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female, '"bethfr a^^ ^bich the 

arghterTwere not, and that the burden 
of proving the power to contest an aliena- 
^ the widow lay on the daughter. 

These exhaust the authorities in favour 
of the appolla^l*^- 

On the other hand, there are numerous 
rulings of this Court which have taken 
the opposite view. 

Chiragh Bibi v. Eassan (8) that among 
Ghelna Arains of the Lahore district a 
daughter (assuming her to be the heir 
of her father) was by custom entitled to 
contest an alienation made by her step- 
mother. This means that the daughter, 
if she is heir, is entitled by custom 
generally to contest an alienation by her 
mother, the daughter succeeding as full 
owner, while her mother, as widow, has 
only a limited life interest in the estate. 
It was held in Lahori v. Badho (9) that 
a widow, who was entitled to succeed 
collaterally, was as such competent to 
contest the validity of an alienation made 
by the widow of a collateral of her hus- 
band whom she was entitled to succeed. 
There are thus two other oases of the 
year 1906 at variance with Nur-icl’Nissa 
V. Gauhar-ul-Nissa (3). 

Another authority which has often 
bean discussed and followed is Maqsud- 
ul’Nissa V. Kaniz Zohra (10) where it 
was held that a female with a right to 
succeed to an estate held by another 
female is competent to control the acts 
of the latter, provided she establishes 
that she is entitled to succeed and that 
the alienor is holding only a limited 
estate resembling that of a widow ; but 
she can in no case challenge an alienation 
by a male proprietor or by a female hold- 
ing as full owner. In the case before me 
the alienor held only the limited estate 
of a widow and the daughter has estab- 
lished that she is in fact entitled to suc- 
ceed on her death. Again it was held in 
Diyal Kaur y, Mehtab Kaur (11) that, 
where the owner for the time being has 
only a limited interest in the estate, a 
prospective heir entitled to succeed to 
an absolute estate can restrict the en- 


(8) 

(9) 

( 10 ) 


[1906] 19 P. R. 19U6=70 P. L. K. 1906. 
1906] 72 P. R. 1906=103 P. L. R. 1907. 
[1908] 135 P. R. 1908. 


(11) A. I. R. 1921 Lah. 168. 


(12) A. I. B. 1921 Lah. 176. 

(13) 2 Lah. 383= A. I. B. 1921 Lah. 85. 

(14) A. I. B. 1922 Lah. 114=3 Lah. 40. 

(15) A. 1. B. 1922 Lah. 217—5 Lab. 45CV 
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alienation by another with a limited 
estate. 

Lastly, it will be sufficient to refer to 
Mt. Aisha y. Mt. Hussafi B.ino (Oivil 
Appeal No. 475 of 1919). This was a 
case of Mussalmans of the Jullundur 
district and it was held that, where it is 
a question of alienation by a widow 
holding a life estate it was wholly im- 
material whether the next heir be a male 
collateral or a female, the right .to chal- 
lenge arising out of the succession and 
not being derived from any common 
ancestor or any principle of agnatic 
succession. 

The above discussion will show that 
apart from the authorities of the year 
1916 and one authority of the year 1906, 
all the others are against the contention 
of the appellant and in favour of the 
view that a female heir is entitled to 
contest the alienation of another female 
with a limited estate. That being the 
case, I dismiss the appeal with costs. 

Appeal dismissed. 
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Pforde and Addison, JJ. 

% 

Fazal Khan — Accused — Appellant. 

V. 

King-Emperor — Opposite Party. 

Oriminal Appeal No. 705 of 1926, De- 
cided on 4th November 1926, from the 
order of the S. J., Attock, at Oampbell- 
pur, D/- 28th April 1926. 

Criminal P. C,, S. ^39-^Acquillal means com- 
plete acquittal— Trial under S. 802, Penal Code 
—Conviction under S. 304 does noi amount to 
acquittal under S. 302. 

To alter the conviction from one under S. 304 
to one under 8. 302 and to pass an appropriate 
sentence under the latter seotion does not 
amount to altering an acquittal into conviction. 
Where a person has first been tried under S. 802, 
and convicted under S. 804, this does not mean, 
for purposes of S. 439, that he has been acquitted 
under the former section. [P 369, C 2 ; P 370, 0 1] 

Acquittal means a complete acquittal and 
discharge of all the allegations and facta 
charged, and not an acquittal on one charge 
and a conviction on another : 12 P, B. 1904 Cr. ; 
37 Mad. 119 and Queen v. Bayard, (1892) 2 Q. B, 
187, Foil.’, A. I. B. 1922 AH. 487, not Foil. 

[P 370, C 1] 

Fforde, J. — The appellant; was tried 
tinder S. 302 of the Indian Penal Code 
of having murdered a young girl called 
Mt. Sakina Jan by stabbing her a number 
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of times with a spear. The learned Ses- 
sions Judge somehow came to the con- 
clusion that the ofl'ence was not murder, 
and he convicted the appellant under 
the first part of S. 304 of the Indian 
Penal Code and sentenced him to rigor- 
ous imprisonment for ten years. He ap- 
pealed through jail, and the matter 
came before Broadway, J., who directed 
that notice should issue to the appellant 
calling on him to show cause ; (1) why 
the conviction should not be altered to 
one under S. 302 of the Indian Penal 
Code and a sentence of death passed, 
and (2) why the sentence under S. 304 
of the Indian Penal Code should not be 
enhanced. 

Mr. Balkishen Mehra appears on be- 
half of the respondent in the revision 
matter. The case is a perfectly clear 
one. The convict admitted that he 
stabbed Mt. Sakina Jan three times with 
a spear. The medical evidence shows 
that there were in fact five incised 
wounds, one of them, lb x 1, penetrat- 
ing the chest cavity, and another pene- 
trating the abdominal cavity. Prom the 
latter wound the large intestine was pro- 
truding. The covering of the heart 
was cut opposite the chest wound, and 
the pulmonary artery on the right side 
was also cub. It is quite clear from 
these injuries, and from the convict’s 
own admission that he either intended 
to kill the girl or that he intended to 
inflict such injuries as be knew were 
likely to cause death. 

Upon the evidence which was before 
the trial Court he should, in my opinion, 
have been convicted of an offence under 
S. 302 of the Indian Penal Code. The 
case was clearly one of murder and 
nothing else, and by no possible con- 
struction of the Penal Code could it be 
held to fall within the provisions of 
S. 304. Mr, Balkishen Mehra who has 
been assigned for the defence on the 
hearing of the revision application (the 
Crown nob being represented) has, rely- 
ing upon Emperor v. Sheo Darshan 
Singh (1) argued that the conviction 
cannot be altered to one under S. 302, 
as this would have the effect of con- 
verting a finding of acquittal under that 
seotion to one of conviction. In my 
. opinion, to alter the conviction from one 
under S. 301, to one under S. 302 and 
to pass an appropriate sentence under 

(1) A. I. R. 1922 AH. 487=44 All. 832. 
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:altering an acquittal 

^OranTconviofced under S. 30i. 

s“i»~ “LTJi oi c,i«i.Vp™.- 

dure that be has Court in B/ioZa 

the former sect.o . acquittal 

•^"‘^^rJoipIete acquittal and dis- 

of all tbe allegations and facts 
and not an acquittal on one 
cS a conviction on another I£ 
further authority is required for this 
^ «^aiHon it is to be found in Crow7i v. 
Reddi (3). It has also bean decided 

in Queen V- Sai/ard (4). that the ^ords 

Quitted upon an indictment “ means 
acquitted of all the misdemeanours 
charged in the indictment.” I am un- 
able to accept the contrary view taken 
by the learned Judges of the Allahabad 
High Court in Emperoi’ v. Sheo Darshan 
Sino^t (!)• 

I would accordingly alter the convic- 
tion to one under S. 302, Indian Penal 
Code, but as the Crown has not appeared 
to prosecute this revision, and as the 
respondent is a youth of only 18 years 
of age, I do not think it is necessary to 
impose the death penalty. I would 
accordingly impose the lesser punish- 
ment of transportation for life. 
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course and that such seduction was separata 
from and icdependent of the original seduction 
which resulted in het abduction. The proxi- 
mity of both the events is an important factor 
and so long as the Court is satisfied that the 
efiect of inducement which was the cause of 
abduction continued till the time of the illicit 
intercourse, it is Itgally open to it to hold that 
the girl was seduced to illicit sexual inter- 
course. [P 371 C 2] 

L. Saunders — for Appellant. 

Muhanimad Husain for Govt. Advocate 
— for the Crown. 

Judgment.— Tufail. Abdul Ghafoor, 
Mt. Bilan and Imam Din have been con- 
victed under S. 366 of the Indian Penal 
Code and have been sentenced to seven 
years’ rigorous imprisonment each. They 
have all appealed to this Court and I 
have heard Mr. Saunders on behalf of 
Tufail and Mr. M. M. Tufail on behalf 
of Abdul Ghafoor. The other two having 
appealed through Jail were not repre- 
sented before me. 

The case for the prosecution is that 
Mt. Zainab alias Rajji, wife of Mali aged 
between 14 and 15 years was residing 
in Jullundur City with her husband. 
Mt. Birau who is alleged to be a woman 
of doubtful character began to visit her 
occasionally and in such visits to pre- 
judice her against Mali and to introduce 
the name of Tufail as a Uandsome young 
man in comparatively affluent circum- 
stances. On these uccasions Mt. Biran 


Addison, J. — I concur. 

D.D. Conviction altered. 

(2) [1901] 12 P.R, 1904 Cr.=110 P. L. R. 190i^ 

(3) [1901] 37 Mad. 119 = 22 I. C. 75G = 15 

Or. L. J. 180. 

(4) [1892] 2 Q. B. 181=17 Cox. C.C. 572 = G7 

L. T. 313=50 J. P. 050=40 W. R. 525. 


actually suggested to Mt. Zainab that 
she should leave her husband and go and 
live with Tufail. 

On the 23th June 1926, when Mt. 
Zainab was on a visit to her parents in 
another part of Jullundur City and her 
husband and her father were absent 
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Jai Lal, J. 

Tw/a/Z— Accused— Appellant. 

V, 

Emperor — Opposite Party. 

Criminal Appeal No. 1222 of 1926, 
Decided on 10th February 1927, from an 
order of the 1st Cl. Mag., Jullundur, 
D/- 8th November. 1926. 

Penal Code, S. 366— Seduction resulting in 
abduction need not be proved to be separate from 
that resulting in illicit intercourse. 

In order to have conviction under S. 366 it is 
not necessary to establish by independent evi- 
dence that the girl was seduced to illicit inter- 


from the house, Mt. Biran and Imam Din 
came and asked Mt. Zainab to accompany 
them and to meet Tufail who was wait- 
ing outside the house with Rs. 500 to be 
given to her. Mt. Zainab accompanied 
them and met Tufail and Abdul Ghafoor 
outside the house. The four culprits 
then took the girl to the house of Mt. 
Biran and Imam Din in a garden near- 
by, shut her in a room and kept her 
there till the next day. During the 
night she was visited by Tufail who had 
sexual intercourse with her. She was 
finally taken to Ludhiana by Tufail and 
Abdul Ghafoor and was recovered from 
the house of AliBakhsh, Constable, where 
she had been taken by Abdul Ghafoor 
who also was present in the house at 
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the time of her recovery. It may be 
mentioned that before the girl was taken 
to Ludhiana she was kept in the house 
of Abdul Ghafoor’s maternal grand- 
mother whore Abdul Ghafoor had inter- 
course with her. Mali on discovering 
the disappearance of his wife made a 
search for her and was informed by 
several persons that they had been going 
to the house of Mt. Biran accompanied 
by the four convicts. He made a search 
for her but without success, and filed a 
•complaint which was dismissed. After- 
wards he was informed by some of the 
witnesses for the prosecution that they 
had seen the girl being taken to Ludhi- 
ana. Thereupon he reported the matter 
at the Thana and the police succeeded 
in tracing the girl to the house of Ali 
Bakhsh, Constable. 

The above facts are established by the 
•evidence of Kidar Nath and Eahmat Ali 
who saw the girl being taken to the house 
of Mt. Biran, Kesar Das and Rahman 
who saw Abdul Ghafoor a^d Tufail 
taking her to Ludhiana, Ali Bakhsh who 
proves that she was brought to his house 
by Abdul Ghafoor on the pretext that 
she was his relation and had been 
^brought to Ludhiana for medical treat- 
ment, Muhammad Yusaf who proves that 
Abdul Ghafoor brought Mt. Zainab to 
bis mother-in-law’s bouso and Ali 
-Gauhar and Abdul Hamid who prove 
-that Tufail brought Mt. Zainab to the 
house of Ali Gaubar before she was taken 
by Abdul Ghafoor to the house of Ali 
Bakhsh. The above story is further 
proved by the testimony of Mt. Zainab 
herself who has given a straightforward 
•account of the treatment that she re- 
ceived at the hands of the accused. I 
have, therefore, no hesitation in agreeing 
with the Magistrate that the story told 
by Mt. Zainab in the witness-box is a 
ftrue one and has been corroborated by 
other evidence on the record. I also 
agree with him that it has been esta- 
blished by the statement of Pira her 
father and Dr. Ganga Bishan, Assistant 
Surgeon, that Mt. Zainab is between 14 
■and 15 years of age. 

The accused denied their guilt. Tufail 
stated that he had nothing to do with 
the disappearance of Mt. Zainab, Abdul 
'Ghafoor admits that he took her to the 
'house of Ali Balrhsh but says that 
Tufail bad brought the woman to his 
*house and left 'her there. This he has 
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not been able to establish. The evidence 
as to alibi produced on behalf of Tufail 
is worthless and has been rightly rejected 
by the Magistrate. Counsel for the ap- 
pellants contended that no offence under 
S. 366 had beeu established because it 
had not been shown that after her fir.st 
abduction or kidnapping the girl was 
seduced to sexual intercourse. The 
argument of the learned counsel was that 
in order to bring the conduct of the 
accused under S. 366, Indian Penal Code, 
there should be a second act of seduction 
of the girl to illicit intercourse after she 
had been abducted or kidnapped. In 
support of this contention reliance was 
placed on certain remarks in Gour’s 
Penal Law of India. The actual judg- 
ment on which those remarks are based 
was not cited before me but I observe 
that according to the learned author 
opinion on this question is divided. In 
my opinion the appellants have been 
rightly convicted under S. 366 and under 
the circumstances of this case it was not 
necessary to establish by independent 
evidence that the girl was seduced to 
illicit intercourse and that such seduc- 
tion was separate from and independent 
of the original seduction which resulted 
in her abduction. The proximity of both 
the events is an important factor, in this 
case and so long as I am satisfied that! 
the effect of inducement which was the 
cause of abduction continued till the 
time of the illicit intercourse it is 
legally open to me to hold that the girl 
was seduced to illicit sexual intercourse. 
I hold, therefore, that the guilt of the 
appellants under S. 366, Indian Penal 
Code, has bean established and having 
regard to all the circumstances of this 
case the sentence of seven years’ rigorous 
imprisonment was fully deserved by the 
appellants. 

I dismiss the appeal. 

R.D. Appeal dismissed. 
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Jai Lal, J. 

Hari Singh and others — Defendants 
and Appellants. 

V. 

Sahib Singh and another — Plaintiff 
and Defendant — Respondents. 

Second Appeal No. 1062 of 1926, Deci- 
ded on Qth February 1927. 
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thltl'acoument is inadmissible 
The objecfcion , sufficient stamp, cannot 

ia evidence first time. [P 3V2 C 1] 

be taken on Menalion-Antecedent 

(6) Cwtom as to the nature of debt 
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affect their reversionary rights in the 
property in suit except to the extent of 
Rs. 650. Under the circumstances of the 
case 1 leave the parties to bear their own 
costs throughout. 


Ti n 


A 7 


‘tKe alienee satisfies himself as to the 
Where the antecedent debt due to the 
existence of an discharges that debt, 

vendor and to the nature of the 

d^htTrises unless U is proved that it was tainted 
debt ar^^ t there were suspicious 

should have put the 

alienee to enquiry. 

n c Balli^ior Appellants. 

C, L. Mathui — for Respondents, 
ludffment.— In pursuance of my order 
of remand dated the 8th of October 1926, 
the District Judge has submitted a find- 
ing that Bs. B50 was paid by the appel- 
lant to Basant Singh in discharge of a 
debt due to him from the alienor. This 
finding is based on evidence on the record 
and cannot be attacked before me and 
the appeal, therefore, is concluded by it. 
Counsel for the respondents has raised 
objections to the report of the District 
Judge. The first objection is that the 
document in favour of Basant Singh was 
inadmissible in evidence for want of 
sufficient stamp. This objection cannot 
be taken on appeal considering that the 
document has already been admitted in 
evidence by the trial Court. The second 
objection is that the appellant has not 
shown that he made an enquiry as to 
the nature of the debt, that is to say, 
whether there was any necessity for the 
alienor to borrow the money from 
Basant Singh. In this connexion it may 
be noted that there is absolutely no evi- 
dence on behalf of the respondent who 
did not think it necessary to go into the 
witness-box himself. The alienee having 
|satisfied himself as to the existence of 
;bhe antecedent debt due to Basant Singh 
and having actually discharged that debt 
ino question of enquiry as to the nature 
of the debt arises unless the plaintiffs 
prove that it was tainted with immo- 
rality or that there were suspicious cir- 
[cumstances which should have put the 
alienee to enquiry. In my opinion there 
is no force in the objections by the res- 
pondents. 

1 accept this appeal, set aside the 
decree of the learned District Judge and 
grant the plaintiffs a decree to the effect 
that the alienation in dispute shall not 
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Campbell, J. 

Amar Singh — Plaintiff — Petitioner. 

V. 

Biita Shah — Defendant — Respondent. 

Civil Revision Petition No. 50 of 1927, 
Decided on 21st March 1927, from the 
order of the 4th Cl. Sub-Ji, Daska, D/- 7th 
April 1926. 

■' Civil P. C., 8 . 151 — Ex^parte decree passed 
but defendant found not served — Decree cannot 
be cancelled under S. 151 — Defendant must ap* 
ply for its setting aside — Civil P. C., 0. 9, 
B. 13. 

An ex'parte decree was passed against tbe 
defendant but it was subsequ-ntly found that 
summons was not served on him and the Court 
cancelled the decree under S. 151, 

Held : that S. 151 cannot be used for such a 
purpose. The remedy was for the defendant to 
apply to set aside tbe decree when he would be- 
come aware of the decree. fP 372 C 2, P 373 C 1] 

Arjan Dass — for Petitioner. 

Dhanpat Rai — for Respondent. 

Judgment. — An ex-parte decree was 
passed in favour of Amar Singh against 
Buta Shah on the 3rd November, 1925, 
On the 7th of April 1926, the Court 
Ahlmad reported that while arranging 
the papers on the record he bad found 
that a summons issued to another person 
Buta Singh a party to another proceeding 
and reported to have been served had 
been placed on the record, whereas the 
summons issued to Buta Shah had never 
been returned back to the Court after 
issue. On receiving this report the 
learned Subordinate Judge recorded an 
order that under the circumstances the 
ex-parte decree should be cancelled under 
S. 151 of the Code and that fresh sum* 
mons be issued to the defendant. This 
order was passed in the presence of the 
plaintiff. 

Section 151, however, cannot be used 
for this purpose. The Code provides a 
means by which the judgment-debtor 
could have moved the Court, when be 
became aware of the decree, to set asidel 
the decree ex-parte and this can now be( 
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done by the judgment-debtor if ha wishes 
to have the decree set aside, since he Is 
represented before me and now has know- 
ledge of decree. 

I accept the revision and set aside the 
order of the Court. The parties to bear 
their own costs. 

G.B, Bevision accepted. 
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Harrison and Dalip Singh, JJ. 

Lai and others — Defendants — 
Appellants. 

V, 

Kishore Chand Kanshi Bam — Plain- 
tiffs — Respondents. 

First Appeal No. 1660 of 1922, Decided 
on 11th March 1927, from the decree of 
the Sr. Sub-J., Amritsar, D/* IGth March 
. 1922. 

(а) Hindu Law — Alienation by manager — 
Recital as to necessity is not itself evidence of 
necessity so as to bind minor members. 

The mere recital in the deed as to necessity 
is no evidence of such necessity so as to bind 
minor members, where it is not shown lhat any 
em^uiry was made at all, nor is it shown that 
proof of that enquiry was not forthcoming 
owing to lapse of time : 36 All. 187 (P. C.\ Foil. ; 
44 Cal 186 (P. C ). Dlst. ^ [P 374. C 1, 2] 

(б) General Clauses Act, S. 3 (25) — Building 
is immovable property. 

Building is immovable property. [P 375, C 1] 

(c) General Clauses Act, S, 3 (25) — Mortgage 
with possession — Mortgagee rights are immovable 
property. 

A mortgage with possession is an intereit in 
land because the mortgagee has a right to 
possession and enjoy the benefits arising out 
of the land until he is redeemed. In such a 
case, the mortgagee rights therein are immo- 
vable property. fP 375, 0 1, 2] 

Jagan Nath and Hukam Chand Mehra 

— for Appellants. 

Badri Das and Nawal Kishore — for 
Respondents. 

Dalip Singh, J. — Plaintiffs in this 
case sued on the basis of the mortgage 
deed dated the 2nd May 1906 for sale 
of the property specified in the mortgage 
deed. The total sum alleged to be due 
was Rs. 96.441-9-0. It was also prayed 
that a decree be passed against the per- 
aoDS and property of Defendants 1 to 4 
as principal mortgagors and against De- 
fendants 5 to 6 as sureties. The mort- 
gage deed was executed by Defendants 
I to 3 who are all brothers, on behalf of 


themselves and as guardians for Defen- 
dant 4, another brother, who was at the 
time a minor. Defendants Nos. 1 and 4 
appeared and pleaded as did also Defen- 
dants 5 and 6 ; Defendants Nos. 2 and 

3 did not appear. The trial Court 
granted the plaintiffs a decree for 
Rs. 83,898-8-0 with full costs and interest 
on Rs. 30,000, at Re. 0-14-0 per cent per 
mensem from the 23rd of April 1918 
until realization against Defendants 1 to 

4 realizable in the first instance from 
the mortgaged immovable property 
specified in the plaint by attachment and 
sale thereof and failing that from the 
other immovable property of Defendants 
1 to 3, and also from the immovable 
property of sureties, Defendant 5 to 6, 
if it is discovered that the mortgaged 
property was already encumbered and if 
the prior encumbrance causes loss to the 
plaintiffs. The defendants have ap- 
pealed. 

It is conceded before us by counsel on 
both sides that the decree is bad in form 
in that it does not comply with the 
roQuirements of 0. 34, R. 4 of the Civil 
P. C. It has also been conceded before 
us by counsel for the respondents that 
the decree against the persons and the 
other property is barred unless certain 
letters printed in the supplementary 
paper book are considered to extend 
limitation on account of acknowledgment. 
The first letter is not proved at all and 
even the second letter is not proved. 
In any event the letters are dated after 
the expiry of limitation and, therefore, 
cannot extend time. The point has not 
been seriously pressed by counsel for the 
respondents. Counsel for the appellants 
contends first that the share of Muni 
Lai minor in the joint property has not 
been proved to be liable under the mort- 
gage. His contention is that it is proved 
that at the time of the mortgage the 
joint Hindu family consisting of Kotu 
Mai, father of Defendants 1 to 4 and De- 
fendants 1 to 4 had been disrupted. The 
evidence on the point is certainly all 
one way. Bhana Mai who was plain- 
tiffs’ witness admits that Kotu Mai sepa- 
rated his sons previous to the execution 
of the mortgage deed. Narain Das and 
Lok Nath, defendants’ witnesses, also 
deposed to the same effect. Counsel for 
the respondents contends that Bhana 
Mai had been won over by the defendants 
and that the onus was on the defen- 
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flanfcs to prove separation and that the 
oral evidence was insnfBcient to discharge 
the onns He also relied on the morfc 

Se deed which contained the ollowing 
paragraph printed at page 7 of the paper 

'’“tL’ whole of the said property situate in 

KAtiTthe districts is free from every 1 ^ 1 “^ of 
and our shops known as (Kota Mai 
r Mai) and (Ram Lai Radha Kishan) as 

a jljint Hindu fimily. have to pay debt to certain 

^^T°he paragraph is not a correct transla- 
tion of the original mortgage deei and 

should really read : 

The whole of the said property 

Ram Lai Radha Kishan have to pay debt 
to’certain persons on account of the joint Hindu 


In 'reply counsel for the appellants 
urges that Bhana Mai was not treated 
as a hostile witness in the Court below 
and his statement was not intended to 
be hostile to the plaintiff as is shown by 
the fact that in the trial Court it was 
contended and seemingly upheld that 
until actual partition of the joint pro- 
perty by metes and bounds the Hindu 
joint family could not be disrupted. 

Counsel for the appellants further con- 
tends that in any event there is no 
proof that the debt was incurred for a 
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on and that the made at all, nor is it shown that proof 
ficient to discharge of that enquiry was not now forthcoming; 
ied on the mort- owing to the lapse of time. Therefore, |; 
ined the following the proposition relied on by the learned 
)a<»e 7 of the paper counsel for the respondents has not beea 
** established. 

I property situate in Counsel for the respondents next also 
from every kind of contended that as all the adult members 

"iTadha Su) a* “f tbe joint Hindu family had joined , in 
to pay debt to cettaia the transaction there was a presumption 

in favour of necessity. There would be 
; a correct transla- force in this contention if it were proved 
lortgage deei and beyond reasonable doubt that the firma 

for whose debts the present debt was 
property incurred were really run on behalf of 

n't ouL joint Hindu for the benefit of the minor. 

There is absolutely nothing to show this 
for the appellants and we are, therefore, of opinion that- 
was not treated necessity for the transaction in the 
the Court below circumstances of this case has not been 
not intended to made out and that, therefore, the share 
iiff as is shown by of Muni Lal is not liable for the mort* 
ial Court it was gage debt. 

agly upheld that The nest point argued by the learned 
jf the joint pro- counsel for the appellants is that three 
lunds the Hindu properties specified in the plaint are not 
be disrupted. immovable properties and are, therefore, 

Hants further con- subject to a different law of limitation^ 
3 vent there is no namely, to sis years and not to twelve 
3 incurred for a years and the suit in respect of them is 


joint family necessity or for purposes 
of a family business. He urges that a 
mere recital in a deed cannot bind Muni 
Lal, who was a minor at the time, and, 
therefore, cannot be considered a party to 
the deed. He cited Brij Lal v. Indra 
Kumar {i), for this purpose, In reply 
counsel for the respondents has relied 
on Banga Chandra v. Jagat Kishore (2) 
also a Privy Council ruling, and on cer- 
tain other rulings in support of the pro- 
position that the recital coupled with 
the circumstances of the case may be 
considered as proof of the representation 
made which if bona fide believed by the 
mortgagees after due enquiry would 
validate the transaction and bind all the 


barred by time. These are the proper- 
ties specified as 1 and 3 at page 1 and 
in para. 5 of the plaint at page 3. They 
consist of (1) an Ice Factory built of 
pacca masonry along with machinery 
etc., and the accessories of every kind 
bearing Ko. 2163 situate on a site which 
admittedly doss nob belong to the mort- 
gagors, (2) mortgagee rights in an are& 
of 52 kanals and 2 marlas owned by 
Maya Shah and Sant Singh in mortgage 
with mortgagors with possession, and 
(3) 130 kanals and 9 marlas situated in 
Amritsar in mortgage with possession 
with other co-sharers and the mortgagors 
and owned by Jhandu and Kalu, the 
mortgagors having 2/8bh3 share in the 


members of the joint Hindu family. In 
our opinion it is clear that the necessity 
for the transaction has not been proved 
and that the mere recital in the deed is 
no evidence of such necessity. Banga 
Chandra v. Ja<jat Kishore (1) does not 
apply to the facts of this particular case. 
It is not shown that any enquiry was 

(1) L1914] 36 All. 187=2-3 I. C. 715=16 Bom. 

L. R. 352 (P, C.). 

(2) [1917] 44 Cal. 183=33 I. C. 423=43 I. A. 

249 (P. C.). 


same. 

As regards the Ice Factory it is suffi* 
dent to state that there is no evidence 
on the record whatsoever to show tbafe 
the machinery bearing No. 2163 was 
immovable property in the sense of 
being attached to the earth or per- 
manently fastened to anything attached 
to the earth. In the absence of such 
proof we think tha plaintiffs must fail 
because it lay on them to show that 
their suit was within time. It is un- 
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necessary, therefore, to discuss the vari- 
ous rulings which were cited by counsel 
on either side as to whether machinery 
is or is not a fixture in any particular 
case. Equally it is clear that in the 
absence of anything to the contrary the 
superstructure described as built of pacca 
masonry must be taken to be immov- 
able property. Counsel for the appel- 
lants contends that the superstructure 
should be looked upon as accessory to 
the machinery. Where in India the 
machinery is accessory to the building 
or the building is accessory to the tnachi- 
nery does not really matter because the 
question is not “ which must be taken 
into consideration as passing title on a 
transfer of the property” but the ques- 
tion is whether for purposes of limitation 
the building is to be considered immov- 
able property or not. On the definition 
given in the General Clauses Act it seems 
to us quite clear that the building must 
be regarded as immovable property and 
the plaintiff’s suit is within time qua 
this portion of the property. 


The next poii^ raised by counsel for 
the appellants is that the mortgagee 
rights are moveable property and there- 
fore, the suit of the plaintiff is barred 
by time. He has cited the following 
rulings: Tarvadi v. Bai Kashi (3). 
Cludlile Peetikayil v. Otheaan (I), Bantu. 


v.Ganda Singh (5), Snressnr Misscr v. 
Mohesh Bani (6). In all these cases the 
point that was decided was that the 
mortgage consisted both of a debt as well 
as other rights and. the mortgage debt, 
if any existed, could bo attached for the 
purposes of the Civil Procedure Code as 
moveable property, and that if so at- 
tached on sale the security passed with 
the debt. It is unnecessary to decide 
whether these rulings are correct or 
otherwise because the point does not 
arise in the case. The question here 
again is whether mortgagee rights in 
mortgages with possession are moveable 
property or immovable property.^ Now 
it is clear from the definition in the 
Transfer of Property Act as well as on 
general principles that a mortgage is an 
interest in land, and at any rate it is 
perfectly clear that a mortgage with 


(3) 1902] 26 Botq. 305=1 Boai. L. R. 18. 

(4) [1915] 27 M. L. J. 239=26 I. C. 509. 

(5) [1908] 19 P. R. 1909=1 1. 0. 450=22 P. W. 
R. 1903. 

(6) [1915] 20 0. W. N. 142=31 1. 0. 933. 


possession is an interest in land because 
the mortgagee has a right to possession 
and enjoy the benefits arising out of the 
land until he is redeemed. There maj 
be cases in which the mortgage being 
usufructuary and a term being fixed for 
redemption there is no debt due at all 
until the expiry of the term. In such 
a case it cannot be held that the mort- 
gagee has anything other than an in- 
terest in land. In the particular case 
before us one of the mortgage deeds has 
been printed. It shows that the mort- 
gage was with possession, the interest 
and the produce of the laud were to 

other and the term 


of the mortgage was fixed at eight years. 
This mortgage was executed on the 29th 
November 1902, On the date when the 
mortgage in suit was executed, namely, 
in May 1906 no debt was duo. It is, 
therefore, quite clear that qua this mort- 
gage the mortgagee rights were immov- 
able property. No copy of the mortgage 
deed in the other cases was put on the 
record, but it is stated in the mortgage 
in suit that this mortgage was also with 
possession and it would follow, therefore, 
that though there might have been a 
debt under this mortgage it was also a 
right in land. We therefore, hold that 
the mortgagee rights in this case are im- 
movable property and the suit of the 
plaintiffs is iu time. 

The next point urged by counsel for 
the appellants was that the term as to 
compound interest was penal. He con 
ceded that compound interest in itself 
was not necessarily a penal term, but he 
contended from the evidence of Bhana 
Mai that the rate both of interest and 
compound interest had been enhanced 
after six months and that, therefore, this 
clause was a ponal clause. We are un- 
able to accept this which rests on the 
solitary statement of Bhana Mai which 
seems to have been a slip on his part and 
which was not pleaded by Defendant 
No. 1 and which seems to bo opposed to 
the implications of the mortgage deed. 
Thera was no reason to suppose from that 
deed that there was any enhancement of 
terms and we, therefore, consider that 
the argument of the learned counsel fails. 

It was next contended that the suit 
was bad or prematura as against the 
sureties because either the plaint showed 
no cause of action against them or their 
liability being a parsonal liability must 
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be held to be barred by time. Now the 
mortgage deed makes the sureties liable 
only if the mortgaged property is found 
to have bean previously alienat^ and 
in consequence the mortgagees suffered a 
loss. In the plaint it was pleaded that 
the sureties were liable for the mortgage 

debt. Counsel for the respondents con- 
cedes that this is incorrect. He has 
urged however, that no harm is done by 

embodying the terms of the 
deed in the decree. But daorees an 
judgments should not deal wj^th hypot^he- 
tical cases and there is nothing to show 
us that the liability of the sureties has 

arisen or will ever arise. We, therefore, 
consider that the suit agiinst the sure- 
ties must be dismissed. 

The nexfc poinfe is the question of 
future interest. We see no reason why 
future interest should not be given to 
the plaintiffs, but we are not inclined 
to allow more than a rate of 6 per cent. 


Counsel for the respondents has urged 
that there is a personal covenant in the 
mortgage whereby Defendants 1 to 3 
make themselves liable if the mortgagees 
suffer any loss on account of the minority 
of Muni Lai. He contends that under 
O. 34, B. 6, he can now make an applica- 
tion' against these thres mortgagors be- 
cause their liability would only arise 
when loss occurs to the mortgagees by 
the exclusion of Muni Lai’s share and 
that the limitation would be governed 
by Article 83. This may or may not be 
so, but this personal covenant was not 
pleaded in the plaint and we see no rea* 
son to decide it now. When an applica- 
tion, if any, is made under 0. 34, R. 6, it 
will be for the Court to consider it. 


The result is that we accept the appeal 
and give the plaintiffs a decree against 
Defendants 1 to 3 for Rs. 88.898-8-0 and 
-interest on Rg. 30,000, at Rs. 0-14-0, per 
cent per mensem from the 23rd of April 
1918 up to the due date for redemption 
which we ffx at two months. A decree 
will be drawn up in accordance with this 
decision in compliance with the terms of 
O. 34, R. 4. After due date future in- 
terest will be allowed at the rate of 
• 6 per cent per annum. The suit against 
Muni Lai and against the sureties is 
ihereby dismissed. 

The costs of the sureties and of Muni 
Lai must be paid by the plaintiffs res- 
pondents throughout and plaintiffs- 


respondeuts are entitled to their costs 
against Defendants 1, 2 and 3 through- 
out. 

D.D. Appeal accepted. 
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Jai Lal, J. 

Pesu Mal-Harhhagivan Das — Defen- 
dant — Petitioner. 

V. 

Bishen Das-Mewa Bam — Plaintiff — 
Respondent. 

Civil Revision No. 800 of 1926, Decided 
on 28th March 1927, from the order of 
the Dist. J., Lyallpur, D/- 8fch July 1926. 

(а) Civil P. C., O. 5, B. 10, Proviso — Defeii^ 
dant served by registered post but not appear- 
ing — Court cannot proceed ex-parte. 

Where defeodant has been served by registered 
post bub he does nob appear, the Court is not 
entitled to proceed ez-parte against him but is 
bound to send summons in the ordinary manner. 

[P. 377, C. 1] 

(б) Civil P. C., 0. 5, R. 20— Copy of plaint not 
affixed — Service is bad. 

Where the summons was affixed to defendant’s 
door, but it was not accompanied by a copy of 
the plaint, the affixation of such summons is 
not a sufficient complianoa with the law. 

, , CP. 377, C. 1] 

(c) Civil P. C., O. 19. B. 1 — Affidavit not 
bearing seal is not bad 

The fact that an affidavit, which is signed by 
the ^[agistrate before whom it was sworn, does 
not bear the seal of his Court, is not a sufficient 
ground for rejecting the affidavit. [P. 377, C. 2] 

Mukand Lal Puri — for Petitioner. 

Jai Lai. J . — A civil suit instituted 
against the petitioner was decreed ex- 
parte. His application to set aside the 
ex-parte decree was dismissed and 
his appeal to the District Judge 
rejected. The learned District Judge 
has held that the service of the summons 
on the defendant had been duly effected 
and also that the latter bad not proved 
that he obtained knowledge of the ex- 
parte decree against him within the 
period of limitation for an application 
to set aside the ex-parte decree. With 
both these conclusions 1 am unable to 
agree. It appears that no substituted 
service was ordered by the trial Court 
under 0. 5, R. 20, but in the first instance 
summonses were sent to the defendant by 
registered post and also in the ordinary 
manner for service through the Presi- 
dency Small Cause Court at Madra^ 
Those sent through post were reoeivea 
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by the defendant but, it appears, they 
were not accompanied by a copy of the 
plaint as is required by 0. 5, E. 2. The 
defendant handed over the summons to 
their solicitors who wrote to the Court 
concerned asking for a copy of the plaint 
and for an adjournment of the case to 
enable their client to defend the suit. 
This request does not appear to have 
been complied with. 

Now, as I have already stated the 
summonses not being accompanied by a 
copy of the plaint could not be held to 
have been duly served. Moreover a rule 
has been added to 0. 5, R. 10, by this 
Court which is to the following efifect : 

Provided that in any case if the plaiutifi so 
wishes the Court may attempt to serve the 
summons in the first instance by registered post 
instead of in the mode of service laid down in 
this rule and provided always that should the 
defendant not appear in answer to the summons 
so issued the Court shall have service effected in 
accordance with the provisions of this order. 

It is quite clear that, even if the defen- 
dant had received a copy of the plaint 
with the summons by registered post and 
had not appeared in Court thereafter, 
the Court was not entitled to proceed 
ex parte against him but was bound to 
send summons in the ordinary manner. 
I hold, therefore, that the alleged service 
through registered post did not entitle 
the Court to proceed ex-parte against the 
defendant. 

Now, with regard to the service of 
summons through the Presidency Small 
Cause Court at Madras it is clear that no 
service was effected personally on the 
petitioner. On the other band in his 
absence from Madras the summonses were 
affixed to his door. But these summonses 
also were not accompanied by a copy of 
the plaint and an endorsement was added 
thereto that a copy of the plaint may be 
obtained by application personally to 
the Presidency Small Cause Court, 
Madras. There is no material on the 
record from which it is possible to ascer- 
tain under what circumstances the sum- 
monses were affixed, to the door of the 
defendant respondent. The copy which 
should have been returned by the Madras 
Court to the trial Court, is not on the 
record. Moreover, the summonses affixed 
on the door of the defendant’s house not 
accompanied by a copy of the plaint and 
the affixation of such summonses is not 
a sufficient compliance with the law. 


The service of summons in this manner 
is not, therefore, a proper service, 

"With regard to the question of limita- 
tion there is an affidavit on the record 
filed on behalf of the defendant that it 
was on the 8th June that he learnt of 
the eX'parte decree against him. This 
affidavit has not been relied upon by the 
District Judge on the ground that, though 
it is signed by the Honor^ary Presidency 
Magistrate before whom it was sworn, 
it does not bear the seal of bis Court. 
That in my opinion was not a sufficient 
ground for rejecting the affidavit. It was 
not through any fault of the petitioner 
that the seal of the Court was not affixed 
to the affidavit. I hold, therefore, that 
the summonses were not duly served on 
the defendant in this case and that his 
application to set aside the ex-parte 
decree was within time. 

I accept this petition, set aside the 
ex-parte decree passed against the peti- 
tioner and direct the trial Court to hear 
the case on the merits and proceed with 
it in accordance with law. There will 
be DO order of costs of these proceedings. 

D.D. Petition accepted. 
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Dalip Sikgh, J. 

Molar — Plaintiff — Appellant. 

v. 

Ram Parshad and others — Plaintiffs 
and DefendAnts — Respondents. 

Second Appeal No. 2130 of 1926, De- 
cided on 1st February 1927, from the 
decree of the Sr, Sub-J*, Rohtak, D/» 9bh 
August 1926. 

Evidence Act, S. 17 — Admission must he 
proved by producing statement made — Evidence 
Act, S. 65. 

Where a previous admission of a party is 
sought to be used agaiust him,, the statemeut 
containing the admission must be put in. Court’s 
order referring to the admission is not sufficient; 
proof. tP. 378, C. 1] 

Shamair Chand — for Appellant. 

Brij Lai — for Respondents. 

Dalip Singh, J.— The plaintiffs sued 
for demolition of a bouse or part thereof 
on the allegation that it was a fresh 
construction which had obstructed the 
passage of carts on shamilat deb. The 
trial Court held that the plaintiffs' oral 


I NaWAB V. MUHAMMAD Au (AddisOD, J.) 

Divisional Officer iQ „]igg6a to have 

.‘X ‘b. “"5 

dismissed time. In second 

throaghont as barred by 
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founsel for the appellants urges 
appeal statement was put 

^‘'^Ve^record in the trial Court'nor was 
°° ^rffLence made to the statement in 
any n f appeal, nor was the ad- 

any, put to Sadhan for his 
’tion nor could his statement bind 
Molr tba other plaintiff. I do not 
think there is any question of the state- 
ment binding Molar the other plaintiff. 
It is a question of the weight to be at- 
tached to the present evidence having 
regard to the previous admission, if any, 
of one of the plaintiffs. 

Counsel relies on Sawan Singh v. 
Emperor (1), as authority for the propo- 
sition that the admission should have 
been put to Sudhan. Counsel for the 
respondents does not contest that tbe 
statement of Sudhan was not proved. 
He states, however that by mistake of 
counsel evidently only the order of the 
Sub-Divisional Officer embodying the 
statement was put in. In these circum- 
stances I must accept the appeal and 
remand the case to the Senior bub-Judge 
for decision. He will also decide, if ne- 
cessary, whether the copy of Sudhan's 
statement should be allowed to be put 
in now. The costs will abide the event. 

G.B. Appeil accepted. 

Case remanded. 

(1) A. 1. R. 1925 Lah. 499. 
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Addison, J. 

Nawab — Defendant — Appellant. 

V. 

Muhammad Ali and others — Plain- 
tiffs — iRespondents. 

Second Appeal No. 271 of 1927, De- 
cided on 2nd May 1927, from the decree 
of the Addl. Dist. J., Amritsar, D/- 4th 
November 1926. 


(а) Family arrangement^Three brothers ac- 
cepting land from Government relinquishing 
original land In favour of fourth — Fourth also 
getting land from Government later on — He can.- 
not be made to restore shares of his brothers* 

In 1915, Government offered certain square 
of land in the Canal Colonies on the condition 
that these co-sharers who took the squares 
relinquished their rights to the land in tbeir 
original vilUges in favour of those who remained 
behind. Three brothers oUt of four agreed to 
take a square aud relinquished their original 
land in favour of the fourth. After some time 
when other canal laud became available, the 
fourth brother also got a square. Thereupon, 
one of the three brothers instituted a suit against 
him for the return of his original fhare, 

Held : that the suit could not succeed as l^ber® 
was no condition that if the fourth brother did 
ever succeed in getting a square he would restore 
the oticinal share of his brothers in their native 
village. [P 373 Cl] 

(б) Custom {Punjab)-~Guardian can deal with 
minor's property for his benefit. 

Under Customary Law the mother or brother 
has the power to bind a minor if she or he deals 
with his property for the benefit of the minor. 

CP 378 011 

A. R- Kapil ) — for Appellant. 

M. Khurshid Zaman — for Respondents' 

Judgment. — Lai, Jalal, Nawab and 
Muhammad Ali were four brothers of 
Panjgarain in the Amritsar District. In 
1915, Government offered certain squares 
of land in the Canal Colonies on the 
condition that those co-sharers who took 
the squares relinquished their rights to 
the land in their original villages in 
favour of those who remained behind. 
This was in order to prevent overcrowd- 
ing and to increase the size of the hold- 
ings in the over populated villages. Lai 
and Jalal for themselves and on behalf of 
Muhammad Ali, who was a minor, agreed 
to take a square of 300 Kanals of land 
and to give up their rights in the joinl» 
Khata, the share of each in it being juafc 
over 19 kanals. Nawab agreed to recnain 
at home and to have no share in the 
granted square, though he was to get the 
19 kanalas of each of his brothers in the 
Original village. The mutation was sanc- 
tioned on the 1st of February 1915 all 
the brothers except the minor agreeing 
to it before the Revenue Officer. Accord 
ingly a square was granted to the three 
brothers other thun Nawab. This means 
that each of them got lOO kanals of good 
canal irrigated land. 

This state of affairs continued for a. 
long time. Very much later when other 
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canal land became available Nawab also 
got a square. Thereupon Jalal instituted 
a suit against him for the return of his 
original share of 19 kanals or so in the 
original village, while Muhammad Ali, 
minor, instituted a similar suit. Both 
suits were dismissed by the Trial Court, 
but on appeal they were decreed by the 
Additional District Judge on the ground 
that it was only equitable to restore the 
land, seeing that Kawab had succeeded 
in getting a square for himself. Against 
these decisions these two second appeals 
have been admitted. 

Lai is the only brother who has not 
tried to get back his land in the original 
village. It appears to me that Jalal at 
least has no case. He gave up his 19 
feanals for valuable consideration. He 
was a major at the time. He profited 
greatly by the transaction and it might 
well have been the case that Nawab wo old 
never have got a square. There was no 
condition that if he did ever succeed in 
getting a square he would restore the 
original shares of his brothers in their 
native village, and no attempt ^ has been 
made to prove such a condition. ^ I ac- 
cordingly accept the appeal in his case 
and dismiss his suit with costs throughout. 

As regards the minor Muhammad 
Ali, I also am of opinion that his suit 
should be dismissed. If he had been a 
minor governed by Muhammadan Law, it 
is true that his brother^ or brothers as 
de facto guardian or guardians could not 
have dealt with his property. Bat the 
parties are governed by agricultural 
custom and do not follow Muhammadan 
Law. Under Customary Law the mother 
or brother has the power to bind a minor 
if she or he deals with his property for 
the benefit of the minor. In the present 
case it is clear that the minor obtained 
great benefit from the transaction in 
question and this was admitted by the 
learned Counsel who appeared on his 
behalf and who stated that it would not 
be to the advantage of the minor to 
resbor© ftny povfcion of th© third share in 
the square which was granted in 1915. 
Id these circumstances I accept the 
appeal in his case also and dismiss the 
i suit with costs throughout to be borne 

by his next friend. 

D,D. Appeals accepted. 
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Harrison, J. 

laayat Ullah — Accused Petitioner. 



Emperor — Opposite Party. 

Criminal Rsvision Petition No. 141:2 
of 1925, Decided on 16th February 1927, 
f rom an order of the Addl. Disb. Mag., 
Shahpur, D - 26th July 1926. 

Criviinal P. C.. Ss. 195 and ilG— Failure to 
record order for SiVictiofi 1$ irregulirily 
curable by Criviinal P. C., S. 537. 


Where there is no separate order as conts n* 
lated by S. 47o for svustioa to prosecute, bat 

he order U einbodied in the complai it, it is :v 
rifliog irrasnlirity ^hich may 
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Muhammad Alam — for Petitioner. 

Abdul Rashid— lot the Grown. 

Jadgment. — Lieutenant Malik Mu- 
hammad Sher Khan, Honorary Magis- 
trate, presentel a complaint under S. 195, 
Code of Criminal Procedure, on the l7th 
March. 1926, with respect to an oifence 
alleged to have been committed by 
Sheikh Inayab Ullah. late Sub-Iuspector 
of Police. This complaint was nob only 
a complaint bub also embodied a finding 
under S. 476. From this an appeal was 
presented to the Additional District 
Magistrate and that appeal was dis- 
missed. 

On revision before me it is urged that 
an application for the admission of copies 
of certain documents the existence or 
which was discovered after the dismissal 
of the appeal would have been presented 
had it been possible to obtain such copies. 
These documents are said to be entries in 
certain Police diaries. The main point, 
however, which has been pressed very 
forcibly is that the Magistrate first re- 
fused to take action and then at a later 
stage presented this complaint and this 
is said to be shown by an undatail order 
written at the conclusion of the written 
arguments, some twenty pages in length, 
pub in by counsel for the Sub-Inspector. 
This so-called order first quotes a Kan- 
goon ruling and as pointed out by Mr. 
Abdul Rashid for the Crown, is merely 
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a note of even further verbal arguments 

^hich, supported by this ■■-bng were 
addressed by counsel to the Ma„is 

‘'ihe second point on which stress is 
laid is that there is no separate order as 
lontemp^ted by S. 476, but that the 
order is embodied in the complaint. This 
I think, a trifling irregularity which 

’ ^eii be overlooked under S. 537, and 
it ia certainly nob even alleged that the 
accused has been prejudiced in any way 
thereby. I do nob wish to express any 
opinion regarding the question of the 
copies more especially as I have nob 
sufficient information on the facts and 
do nob know whether the Police refused 
the copies asked for on the ground 
of privileg® documents are 

not privileged and copies can be obtained 
and benefit the accused in any way they 
will doubtless be relied upon in the later 
stages of the case. Another point made 
is the delay in parsing the order and 
there certainly was delay , and this was 
possibly due to the study ol the lengthy 
written arguments. Here again I do 
not think the accused has been prejudiced. 
I see no sufficient reason for interference 
and dismiss the application for revi’ 
sion. 


(6) Sikh Giirdu-ara Act, S, B—Qovernmeni 
can apply. 

It is open to the Secretary of State to present 
an applicatiou under S, 6. [F 381 C 1] 

Gokal Chand Narang — for Petitioners. 

C. H. Carden Noad — for Respondent. 

Order.— A decree for possession of the 
land in dispute was granted by the 
Senior Subordinate Judge of Ambala in 
favour of the Secretary of State for 
India in Council against the defendants. 
The latter have lodged an appeal in this 
Court which has been admitted for hear* 
ing by a Division Bench. It appears 
that the decree-holder has applied for 
the execution of the decree. Two appH* 
cations have been presented on behalf of 
the judgment-debtors ; one is for the 
stay of execution under 0. 41, R. 5, and 
the other is under the provisions of S. 
31 (2) of the Sikh Gurdwaras Act, 1925, 
for the stay of the execution proceedings. 

A previous application under 0. 41, 
R. 5, was dismissed by this Court on the 
23rd of April 1926 on the ground that 
no action bad then been taken in execu* 
tion and that no sorb of grievance had 
been disclosed. In the present applica* 
tion under that rule it is alleged that 
the decree-holders have applied for exe* 
cution of the decree and that the pro* 


B.D. Application dismissed* 
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Jai Laij, J. 

Khazan Singh and another — Defen- 
dants — Petitioners. 

v. 

Secretary of State for India — Plain- 
tifi^-^Respondent. 

Civil Revision Petition No. 520 of 
1926, Decided on 21st December 1926, 
for stay of execution proceedings. 

(a) Sikh Qurdwara Act (1925), 8s. 7, 9 and 
lO^Qovernment can refuse to publish under 
St 7* 

It is open to the Local Government to refuse 
to publish a notification under S, 7, sub-S. (3), 
if it is not satisfied as to the existence of the 
alleged Gurdwara, but if they once publish a 
notification under S. 7, they are bound to pub- 
lish a notification under S. 9 if no petition under 
S. 8 has been presented, or to take action 
under the provisions of part III of the Act if 
such a petition had been presented. The same 
is the case with the powers of the Local Govern- 
ment to issue or not to issue a notifioation under 
S. 10. [P 331 0 1, 21 


party in suit is the property of a Sikb 
Gurdwara and that therefore unless the 
execution is stayed the appellant will 
suffer substantial loss as it would be* 

4 

come impossible to maintain the Gurd* 
wara concerned which will pass into 
the hands of the decree-holder. This, it 
is alleged, would be nothing short of 
sacrilege. 

The learned counsel for tbe petitioners 
did not address any arguments to me in 
support of this application. He, how* 
ever, strenuously urged that the pro* 
ceedings should be stayed under tbo 
Sikh Gurdwaras Act. The learned 
Government Advocate opposes this appb* 
cation and contends that before the pro* 
visions of the Sikh Gurdwaras Act could b® 
applied it must be shown that there was 
a Gurdwara in existence. It is alleg®^ 
that initially there was no Gurdwara 
and that the building which was claimed 
to be a Gurdwara was demolished m 
1923. It is common ground that an 
application under S. 7 of the Sikh Gnrd* 
waras Act was made by 50 or more Sikh 
worshippers of tbe alleged Gurdwara 
which was accompanied by a list of pr®* 


Khazan SiKGH V. Secy, of State (Jai Lai, J.) Lahore 381 


1927 

perby olaimed for the Gurdwara ^nd the 
other details required by the law and 
also that the local Government published 
the application along with the accom- 
panying list by a notification on the oth 
of July 1926. It is, however, alleged by 
the learned Government Advocate that 
the local Government has actually de- 
clined to issue a notification under S. 9 
of the Act declaring the Gurdwara to be 
a Sikh Gurdwara on the ground that the 
Government is not satisfied as to the 
existence of the Gurdwara. An affidavit 
in support of the allegations made on 
behalf of the Secretary of State should 
have been filed before the hearing bub I 
have permitted the Government Advo- 
cate to file one now. 

Contention of the counsel of the Secre- 
tary of State is, and indeed it is conceded 
• by the counsel for the petitioners, that 
an application and a notification under 
S. 7 of the Sikh Gurdwaras Act presup- 
pose the existence of a Gurdwara. The 
learned counsels also are agreed that it 
is open to the Local Government to 
refuse to publish a notification under 
S. 7, sub-S. (3) if it is not satisfied as to 
the existence of the alleged Gurdwara. 
In the case before me however the 
Local Government did publish a notifica- 
tion under S. 7 and therefore the ques- 
tion arises what is the legal effect of the 
publication of such a notification. 

Now S. 8 of the Sikh Gurdwaras Act 
provides that a counter-application may 
be made to the Local Government within 
the time prescribed therein to have it 
declared that the place asserted to be a 
Sikh Gurdwara is nob such a Gurdwara. 
Then S. 9 provides that if no petition 
has been presented in accordance with 
the provisions of S. 8 the Local Govern- 
ment shall publish a notification de- 
claring the Gurdwara to be a Sikh 
Gurdwara. It is contended by the 
learned Government Advocate that even 
if no petition had bean presented under 
S. 8 it was open to the local Government 
suo motu to decline to publish a notifi- 
cation under S. 9. The counsel for the 
petitioners, on the other hand, contends 
that if uo petition is made under S. 8, 
the Government has no option bub to 
publish the notification under S. 9. In 
my 'Opinion it was open to the Secretary 
ol State to present an application under 
S. 8 and admittedly this has not been 
done, and therefore it is quite clear that 


whatever powers the Government had to 
refuse to publish a notification under 
S. 7, having once done so they were 
bound to publish a notification under 
S. 9 if no petition under S. 8 had been 
presented or to take action under the 
provisions of Part III of the Act if such 
a petition had been presented. 

Section 10 of the Act further provides 
that any person claiming a right, title 
or interest in any property in the list 
published under S. 7 (3) of the Act may 
forward a petition to the local Govern- 
ment specifying the nature of the right, 
title or interest olaimed by him and the 
ground of the claim and that in the 
absence of such a claim the local Govern- 
ment shall publish a notification specify- 
ing the rights, title or interests in the 
properties in respect of which no claim 
bad been male and further that such a 
notification shall be conclusive proof of 
the fact that no such claim was made. 
Section 14 of the Act provides that the 
local Government shall forward to the 
Tribunal appointed under the Act all 
petitions received by it under the pro- 
visions inter alia of Ss. 8 and lO and 
that the Tribunal shall dispose of sucb 
petitions by order in accordance with 
the provisions of the Act. My remarks 
relating to the powers of the local 
Government to issue or to I'efuse to issue 
a notification under S. 9 apply mutatis 
mutandis to its power to issue or not to 
issue a notification under S. 10. 

Now S. 31 (2) of the same Act provides 
that no Court shall continue any pro- 
ceedings in so far as such proceedings 
involve any claim relating to a Gurd- 
wara in regard to which a notification 
has been published under the provisions 
of sub-S. (3) of 3. 7 which could have 
been made in a petition forwarded to 
the Local Government under the pro- 
visions of S. 10 or S. II and was not so 
made unless and until it has been de- 
cided under the provisions of S. 16 that 
such Gurdwara should not be declared 
to be a Sikh Gurdwara. This means 
that after the issue of a notification 
under S. 7 (3) all proceedings in the 
civil Courts of the nature mentioned in 
S. 31 (2) must be stayed unless the 
Tribunal appointed under the Act de- 
cides under S. 16 that the alleged Gurd- 
wara is not a Sikh Gurdwara. 1 am 
bound by these mandatory provisions of 
the law which fully apply to the present 
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case. The learned Government: Advo- 
cate then asked me fco hold an 
as to the existence of the alleged Gurd- 
^ava with a view to decide whether the 

notification of the 5th July was invalid 

and ultra vires. Whatever other remedy 
the decree-holder may have to have the 
notification declared invalid or ultra 
vires I am unahle to see that I can give 
such a finding in these proceedings. It 
may be mentioned that in the trial Court 
the existence of a Gurdwara does not 
appear to have been denied. I must 
therefore order that the execution pro- 
ceedings relating to the decree in ques- 
tion be stayed under the provisions of 
S 31 (2) of the Sikh Gurdwaras Act. 

No order as to costs. 

, V Execution stayed. 
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2AFAR Alt and Jai Lal, JJ. 

Muhammad Ishaq and o/ners— Plain- 
tiffs — Appellants. 

V. 

Muhammad Hussiin Khan and others — 
Defendants — Respondents. 

First Appeal No. 1137 of 1922. Decided 
• on 15th January 1927, from the decree 
of the Dist.J., Delhi, D/- 3rd February 
■1922. 

:{? (a) Civil P. C.. S. 06 (3)— under 
■ Civil P. C., S. 92— Plaintiff approving appoint- 
vienl of a person as Committee^ No consent in 
. other matter decided— Decree passed is not con- 
sent decree. 

Where in a suit under S. 92, Civil P. C., the 
plaintiSs through their counsel merely approved 
of the appointment of certain gentlemen as a 
. committee of management, 

Held : that this did not make the decree a 
. consent decree, when in other matters decided 
by the Judge, there was no consent by either 
party to his conclusions. fP 332 C 2] 

ij: ( 6 ) Civil P. C., S. 92 — Sanction granted 
to three persons — Two cannot prosecute suit or 
appeal. 

In a suit under S. 92 of the Civil P. C. all the 
persons authorised to institute the suit con* 
Etitute one plaintiS and all must combine to 
to take any material step in the prosecution of 
the suit or appeal : A. I. B. 1925i5^nd 1 and 29 
M. L. J. 231, Bel on, [P 383 C 1] 

(c) Civil P. C., 0, 3, B. 4 — No proof that one 
appellant was authorised by others to sign on 
their behalf — Power mtisl be signed by all. 

In the absence of proof that one of the appel* 
lants is duly authorised by the others to sign 
the power of attorney It must be signed by all 
the appellants personally. [P 333 0 2] 
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(d) Civil P. C., 0. 41, B. i—SiiH under 
Civil P. *C., S. 92— Sanction granted to three 
persons— Three are one plaintl ff In eye of law. 

Where in a suit under Civil P. C.. S. 92, sanc- 
tion is granted to three persons to institute the 
suit, the three persons form one plaintiff in the 
eya of the law, and therefore an appeal filed by 
one or two only cf them is incompetent. 

[P 383 C 2] 

Sardha Ram and Gohind Bam 
Khanna—iov Appellant!. 

Bishen Narain and Hem Raj Maha- 
jan — for Respondents. 

Jai Lai, J. — Three men, Haji Muham- 
mad Ishaq, Muhammad Ibrahim and 
Muhammad Sadiq, after having obtained 
the consent in writing of the Collector 
of Ddlhi under S. 92 of the Civil P* C., 
instituted a suit in the Court of the 
District Judge of Delhi in respect of a 
mosque known as Masjid Khurd in 
Burjwali situate at Bara Hindu Rao in 
Delhi claiming reliefs such as are men- 
tioned in S. 92. The suit was par* 
tiaily decreed by the District Judge* 
This is an app3al by the plaintiffs 
against the decree of the District Judge 
so far as he declined to grant certain 
reliefs to the plaintiffs. 

A preliminary objection is taken on 
behalf of the respondents that no appeal 
lies as the decree was given with the 
consent of the plaintifl's. A reference 
to the judgment of the learned District 
Judge, however, shows that the plaintiffs 
through their counsel merely approved 
of the appointment of certain gentlemen 
as a committee of management, and in 
the grounds of appeal to this Court 
objection is taken to tbe appointment of 
one Hamid Ullah as one of the managers. 
So far as the other matters decided by 
the District Judge are concernei there 
was no consent by either party to the 
conclusions of the learned Judge. We 
are, therefore, of opinion that there is 
no force in this objection except with 
regard to the grounds of appeal relating 
to the appointment of Hamid Ullah. 

But another preliminary objection 
taken by the counsel for the respondents 
has force. It appears that out 
three plaintiffs only two have anthorisod 
this appeal. In the memorandum of 
appeal the names of all three are men* 
tionod, but in the grounds of appeal only 
Haji Muhammad Ishaq is mentioned as 
the appellant and the power of attorney 
in favour of Mr. Sardha Ram who pra' 
sented this appeal is signed only by 
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Muhammad Ishaq and Muhammad 
Ibrahim, Muhammad Sadiq has nob 
authorised Mr. Savdha Ram in writing 
to present this appeal* We must, there* 
fore, assume that the appeal is only by 
two out of three plaintiffs who were 
authorised by the Collector to institute 
the suit. 

Mr. Sardha Ram, however, contends 
that an appeal could be ffled by one or 
more of the plaintiffs on behalf of all. 
We are unable to concede bo this con- 
tention, In a suit under S. 92 of the 
Civil P. 0. all the persons authorised 
to institute the suit constitute one 
plaintiff and all must combine to take 
any material step in the prosecution of 
the suit. This was the view taken in the 
case of Bagavannarayana v. Penimah 
lacharyulu. (1) in Civil Appeals Nos.lik 
to 146 0 / 1912 decided by a Division 
Bench of the Madras High Court on the 
23rd of March 1915 in which it has held 
that where more than two persons in- 
terested in a trust have obtained the 
necessary sanction under S. 92 of the 
Civil P. C., any two of them cannot sue 
without the others and that the lan- 
guage of S, 92 shows that the persons 
authorised to sue are all the persons to 
whom the consent has been given and 
not any two of them. It is true that 
this case relates to a suit and not to an 
appeal, but we consider that the same 
principle applies to both cases. 

The same view was taken by the Judi- 
cial Commissioner of Sind. in Vishondas 
V. Damomal (2). The facts of that case 
are identical with those of this as in that 
case also three persons having been 
authorised under S. 92 of the Civil P. 0. 
instituted a suit which was dismissed. 
Two of the plaintiffs ffled an appeal 
which was held to be incompetent. It 
was indicated in the judgment of the 
learned Judicial Commissioners that the 
proper procedure in such cases is to 
implead the plaintiff, who does not con- 
sent to an appeal, as a respondent, but 
with the permission of the Advocate- 
general authorising the remaining plain- 
tiffs to present an appeal and to make 
the rest as respondents. 

Counsel for the appellants then con- 
tended that some of a number of appel- 
lants could authorise him to file an 
^ appeal, but in the absence of proof that 

.(1) [1015] 29 M. U 231=81 1. 0. 280. 

42) A. I. B. 1025 Slud 1. 


one of the appellants is duly authorised 
by the others to sign the power of at- 
torney of the counsel on their behalf, 
such power of attorney must be signed 
by all the appellants personally. This' 
is clear from O. 3. R. 4, Civil P. 0., 
which provides that the appointment of a 
pleader shall be in writing and shall be 
signed by the person who appoints him 
or by his recognised agent or by some 
other person duly authorised by the 
power of attorney to act on his behalf. 

Mr. Sardha Ram then relied upon 
O. 41. R. 4, which provides that where 
there are more plaintiffs than one in a 
suit and the decree appealed from pro- 
ceeds on any ground common to all the 
plaintiffs, any one of the plaintiffs may 
appeal from the whole decree. But as 
we have already indicated in the pi'e5ent| 
case the three persons who filed the' 
suit are in the eye of the law one plaintiff) 
and nob more than one plaintiff', and' 
therefore 0. 41, R. 4 does not apply 
to the fact of this case. 

Mr. Sardha Ram then asked us to 
adjourn the hearing under O. 41, R. 20 
and to direct that Muhammad Sadiq 
be made a respondent. We declined to 
accede to this prayer as in our opinion 
even if under the circumstances of this 
case we had the power to order that 
Muhammad Sadiq be made a respondent 
without the consent of the Collector we 
considered that the circumstances of the 
case did not justify such a course. 

We dismiss this appeal with costs. 

D.D. Appeal disvnssed. 
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Dalip Singh, J. 

Bala Parsad — Plaintiff — Appellants. 

V. 

Ghandar and others — Defendants — Res- 
pondents. 

Second Appeal No. 1807 of 1926, Deci- 
ded on 24th January 1927, from the 
decree of the Disb.-J., Delhi, D/- 16bh 
March 1926. 

Easements Act, S. l3^PartiUon—No drain 
ezlsting on either tenement — Level of dominant 
higher than that of servient — Right to easement 
arises as regards rain water but not as regards 
water for dally use. 

Where there is no drain either in the dominant 
tenement or in the servient tenement but the 
level of the dominant tenement is higher than 
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servient tenement so that the natural drainage 
would be from the dominant tenement to the 
servient tenement, a right of easement does 
arise on partition between the -two tenements as 
regards the discharge of rain water but not of 
water for daily use the former being in the nature 
of an apparent and continuous easement and the 

latter not being continuous or apparent. 

CP 385, C 1] 

Jagan Nath Aggarwal— tor Appellant. 
Eishan Dyal — for Eespondents. 

Judgment. — The plaintiffs claimed a 
right of easement to discharge the water 
of their house, i. e., both rain water and 
water for daily use (istimali and barsati) 
through the courtyard of defendants and 
door into the Municipal lands at C as 
shown in the plan Ex. P. 1, They 
alleged that defendants had stopped the 
passage of the water by building a wall 
and they prayed for an injunction pre- 
venting the defendants from interfering 
with their right to discharge water. 

The facts are that houses of the plain- 
tiffs and the defendants were originally 
joint. Subsequently Rupa got his share 
partitioned and sold it to Thakar Das. 
It is alleged by the plaintiffs that the 
water of the house used to flow through 
the courtyard of the defendants and the 
door on to the Municipal land. The 
plaintiffs got the dominant tenement by 
pre-emption. The defendants pleaded 
that Rupa himself had constructed the 
wall to separate his own portion from 
the joint property and since then the 
water of his house passed into the Muni- 
cipal lane by a new way marked Z in 
the plan Ex. P. 1. This defence has 
been rejected in both Courts. 

The trial Court decreed the suit follow- 
ing Buta, Singh v. Ball (1) holding that 
the water of the plaintiffs’ house used 
to flow through the courtyard of the 
defendants in a natural stream one or 
two feet wide, and that the plaintiffs 
had a right of easement to discharge their 
water. He accordingly gave the plain- 
tiffs a decree for a perpetual injunction 
directing the defendants to construct 
a drain one foot wide in the obstructing 
wall B D and onwards through their 
courtyard into the Municipal lane at 
point G in the plan Ex. P. 1, and restrain- 
ing them from obstructing the flow of 
water in any way. 

The defendants appealed and the learn- 

Judge held that there was 
nothin g to show that Rupa possessed a 

( 1 ) [19l9j 101 P. R. iyj.9=53 I. 0. 584. 


right of easement prior to partition. He 
held that it was not improbable that 
following the natural drainage the water 
might have passed down through the 
common courtyard, but there was no 
evidence of any defined channel through 
the courtyard. He then held that accor- 
ding to Halsbury’s Laws of Englandr 
Vol. XI, para. 610, page 313, there must 
be some ascertained channel for drain- 
age before a right of easement in regard 
to drainage can be permitted. He also 
held that there was no question of ease- 
ment of necessity under S. 13, because 
the plaintiff could arrange to pass his 
drainage water into the Municipal drain 
at the point Z. He held that the 
level of the floor of the plaintiffs' house 
might be lower than the Municipal drain, 
but that was not a reason for giving an 
injunction. He distinguished Buta 
Singh v. Loll (l), on the ground that no 
drainage in the ordinary sense of the 
term existed in the common courtyard 
prior to partition. He therefore dis- 
missed the suit with costs throughout. 

In second appeal it is urged that the 
reference to Halsbury's Laws has no 
application whatsoever and the counsel 
for the respondent has not contested 
this point. Counsel for the appellants 
relies on Peacock’s Law of Easement 
at pages 22 and 23, on S. 13 (f) of 
the Easement Act, Sultani v. Btamsaran 
Das (2), Miinshi Misser y. Bhimrajman 
(3) and Khanchand v. Gul Bajmal (4), 
He contends that the finding shows that 
previous to partition the water was 
allowed to pass through the common 
courtyard. On the authority cf Munshi 
Misser v. Bhim Rajman (3) he contends 
that there is no necessity for a drain in 
the servient tenement. On the authority 
of Sultani y. Bamsaran (2) he contends 
that the right to discharge water is 
apparent and continuous. On the autho- 
rity of S. 13 (f) of the Easements Act 
which stated the common law on tbo 
point he contends that an easement arose 
on partition. In reply counsel for the 
respondents contends that an easement 
under S. 13 (f) must be apparent and 
continuous. He contends that water for 
daily use is non-continuous and that 
neither rain water nor water for daily 

[1900] 49 P. R. 1900=173 P. L. R. 1900. 

(3) [1913] 40 Cal. 458=17 0. L. J. 369=19 

I. 0. 824=17 0. W. N. 306 (P. B.). 

(4) [1910] 4 S. L. R. 180=8 I. 0. 939. 



1927 

use can be apparent; when there is no 
'drain either in the dominant or in the 
eervient tenement. In Buta Singh v. 
Lai (1) be contends that there was a 
-drain. The judgment talks of 'drainage, 
but on referring to the record of the case 
it appears that there were actually two 
drains forming a drainage system in that 
particular case. In Munshi Missir v. 
Bhimrajman {S) there was a drain in a 
dominant tenement, though there was no 
drain in the servient tenement. In Sultani 
V. Ramsaran Das (2) it is not clear whe- 
*ther there was or was not drainage. The 
ruling merely speaks of a drainage. But 
the facts as far as I can gather from the 
judgment would' tend to show that there 
was some sort of drain. He also referred 
to Gale on Basements, pages 113 and 114. 
He further contends that as there was 
■no mention of any easement of drainage 
in the partition suit it must be consi* 
dered that the decree finally decided the 
right of the parties, and he cites Sibnath 
Saha V. Mohesh Chandra (5). This last 
{point can be disposed of at once. In 
Sibnath Chandra v. Mohesh Chandra (2) 
it seems that the right of way was actu- 
rally contended in the partition suit and 
was only allowed to a limited extent. 
There is nothing on this record to show 
that there was any question as to the 
right of drainage in the partition suit 
and decided in that suit. The case is 
therefore distinguishable. The point 
■ then that arises for decision is that 
iwhere there is no drain either in the 
dominant tenement or in the servient 
tenement but the level of the dominant 
tenement is higher than the servient tene- 
ment so that the natural drainage would 
be from the dominant tenement to the 
servient tenement, then in such a case 
if there is a partition of the dominant 
from the servient tenement, does a right 
of easement arise, and to what extent. 

Now it seems to me that the question 
of the easement qua water for daily use 
and rain water stands on a different 
footing.' 

It may be contended that the ease- 
ment to discharge rain water is both ap- 
parent and continuous, because by looking 
at the level of the two properties it ought 
to be possible to see that the water from 
one will naturally flow into the other. 
It is also clear that the right to discharge 
' rain water is a continuous one, and 

Tc} [loai] 69 I. 0. 89. 
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therefore the easement would bo both 
apparent and continuous qua rain water. 
It must also be borne in mind that it is 
found that there was a hole at the 
point X at the other end of the court- 
yard and that therefore there was some 
trace of an easement to drain in the 
servient tenement. That being so, I 
hold that qua the right to discharge rain 
water there was an apparent and con-i 
tinuous easement and on partition this 
easement arose and continued. 

I am, however, doubtful as to*the right 
to discharge water for daily use. I find 
it difficult to see how such an easement 
can be either continuous or apparent 
without any drain in the dominant 
tenement to indicate it. Counsel for the 
respondents relies on Sultani v. Ram- 
saran Das (2) where the right to water 
from certain bath-rooms was held to be 
apparent and continuous. He contends 
that the argument of the learned Dis- 
trict Judge that this would mean all 
sorts of sewage and filthy water is not 
correct, but the plaintiff would only 
have the right to discharge water and 
not sewage. As stated above the facts 
of Sultani v. Ramsaran Das (2) are not 
very clear and I am of opinion that the 
right to discharge water of daily use is 
not made out. 

I, therefore, accept the appeal only to 
this extent that I grant the plaintiffs a 
decree for an injunction restraining the 
defendants from preventing the rain 
water of the plaintiffs' property passing 
into the courtyard of the defendants and 
discharging itself at point X in the plan 
Ex. P. 1, into the Municipal drain at 0. 

I do not accept the appeal as regaixls 
the right of water of daily use. As the 
parties have partially succeeded in this 
Court, I direct that the parties should 
bear their own costs throughout. 

D.D. Appeal partly accepted. 
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Zapar Ali, J. 

Ghulam Muhammad and anothet 
Judgment-debtors — Appellants. 

V. 

Sohna Mai and another — Respondents. 

Miscellaneous Second Appeal No. 1943 
of 1926, Decided on 24th February 1927, 
from the order of the Addl. Dist. J.» 
Gujranwala, D/- 29th April 1926. 


Ghulam Muhammad v. Sohna Mal 
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(a) Uhidu Laxv— Partnership— Broilers 

stituUng partnership— Younger brother s a 

much entitled to manage business as eUte 

^"if'two partners of a firm, are brothers they 
are enqully eotitled to participate m the 
ment of the business of that firm and it le m 
the fitness of things that either of ‘bem m y t 
all opportune times attend to ‘be business and 
do al' that is needful. Even according ‘o Hmdu 
Law a younger brother is as much entitled to 
toke part in the management of the bus.nesj a^ 

i’^idf-Edcii partner » 

unlisted agent of every other m ”“ee,t 

TaXfs-S ZX toZTTmrtdn family 

'r £«. a. ..« »• -“r“- 

ted agent of every other m e 7 represents as 

I 93 60 P. L. B. mfio ^ 

(c) CivUP.C..O. 21. B. 2.(l)-/oIrt( javiily 
firm of brothers— Younger brother can give 
valid discharge on receipt of payment. 

In a Hindu joint family firm, a younger 
brother can give a valid discharge of a decretal 
debt on receipt of payment, decree being in 
favour of the firm : A. I. B. 1925 
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Bro/ftcrs con- was in favour of the firm ) was a valid 


transfer of the decree. 

The two brothers were Sohna Mal and 
Kartar Singh, and after the names of 
both the firm was styled Sonha Mal-Kar- 
tar Singh. 

The suit was instituted by the elder 
brother Sohna Mal but in the name of. 
the firm and a decree for Ks. 780 and 
costs was passed in favour of the firm 
on the 14th March 1925. On the 5fch 
April 1925, Kartar Singh received Rs. 
800 from the judgment-debtors in full 
satisfaction of the decree and gave a 
receipt therefor. The firm was dissolved 
on the 21st April 1925 and on the 20bh 
June 1925, Sohna Mal transferred this- 
decree in lieu of Rs. 600 to one Khan 
Chand representing it to be a decree in 
his favour exclusively. In the deed of 
transfer that was executed, it was stated 
that Sohna Mal would be responsible if 
any previous payment in respect of the 
decree would be proved. As there is 
nothing to indicate that the judgment* 
debtors were not men of substance, it 
was evidently not without a cogent rea* 
son that Sohna Mal instead of executing^ 
the decree himself transferred it for 
ahnnf: ftbrflfl-fonrf.hs of the decretal 


M. L. Puri — for Appellants. 

G. C. Narang — for Respondents. 

Judgment. — In this second appeal 
against on order in an execution case the 
questions of law that arise are t 

(1) Whether of the two Hindu brothers 
constituting a firm the younger can give 
a valid discharge on receiving payment 
of a decretal debt, the decree being in 
favour of the firm ? 

(2) Whether the principle enunciated 
in S. 251 of the Contract Act 9 of 1872 
was not applicable because it was not a 
contract but a decree that was sought to 
be enforced, 

(3) Whether this payment though ad- 
mitted before the executing Court by 
the younger brother cannot be of . any 
avail to the judgment-debtors because 
the provisions of O. 21, R. 2 of the Code 
of Civil Procedure had not been complied 
with. 

(4) Whether the decree could not be 
said to have been satisfied even to the 
extent of the share of the younger 
brother. 

(5) Whether the transfer of the decree 
by the elder brother representing that 
the decree was in his favour ( though it 


amount. That reason presumably was 
that he knew that his brother had al- 
ready received the decretal debt. 

When the assignee of the decree ap- 
plied for execution the judgment-debtore 
pleaded that it had already been aatis' 
fied. Kartar Siugh appeared in Court 
and deposed that he did receive payment 
and give the receipt for Rs. 800 which 
was produced by the judgment-debtors. 
The executing Court found that the 
decree had been satisfied, but on appeal 
the learned District Judge came to the 
contrary conclusion. He proceeded on 
two wrong assumptions, viz.. (1) that 
partition between the brothers took place* 
on the 2l3t April 1921, while as a matter 
of fact the date of partition was 2l9b of 
April 1925. and (2) that the brothe^ 
were two joint decree* holders though 
the decree was in favour of the firm and 
not in favour of the two brothers ; and 
that made all the difierence. 

Now it is obvious that if the two part- 
ners of a firm are brothers they a^a 
equally entitled to participate in the 
managdinent of fcho business of that 
and it is in the ficness of things that 
either of them may at all opportune 
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times attend to the business and, do all 
that is needful. Even according to 
Hindu Law, Kartac Singh was as much 
entitled to take part in the management 
of the business as his elder brother and 
it cannot be said that Sohna Mal pos- 
sessed any special powers of management 
which Kartar Singh did not. In this 
connexion see Gafiyat v. Annaji (IJ. 
Either of them was competent to repre- 
sent the firm and the outside world could 
deal with one in the same way as with 
the other. It may be that a Hindu 
father as manager may be competent to 
exclude a son from participating in the 
management of the family business or 
may place certain restrictions on his 
powers, but it is nowhere laid down that 
the elder brother as manager could treat 
the younger in the same way as the 
father could. Moreover, it appears that 
the business of the brothers was not 
their old family business as they con- 
ducted it in their own joint names. If 
it had been the old family business, the 
father’s name would have been associated 
with the name of one of them. The posi- 
tion of these two brothers, therefore, as 
members of a trading firm was not differ- 
ent or distinguishable from that of the 
partners of a firm created by contract. 
It follows, therefore, that as in the case 
of an ordinary firm each brother was an 
agent of the other. 

But the general rule is that : 

eaoh partner is an agent only in and for the 
business of the firm and, therefore, his aots be* 
yond the business will not bind the firm. Banh 
of Australasia v. Breillat (2) : 


Lord Justice James said : 

As between the partners and the outside 
world, whatever may be their private arrange* 
meats between themselves each partner is the 
unlimited agent of every other in every matter 
which is partnership business or which he re- 
presents as partnership business and not being 
in its nature beyond the scope of the partnership; 
Baird's case (3), 

This rule is embodied in S. 251 of the 
Indian Contract Act which applies equ- 
ally to joint Hindu family firms and ordi- 
nary partnership concerns. In Bickha 
Lai v. Jai Pershad (4) a balance of ac- 
count or acknowledgment of debt was 
signed by a Hindu son whose father 
was the manager. It was held that 


23 Bom. 144. 

6 Moo. P. 0. 162=12 Jur. 189. 

6 Oh. 725=18 W. R. 1094 
L. T. 424. 

(4) [1899] 45 P. R. 1899. 


(1 1 

1899] 

(2) ' 
(3) 1 

:i847; 

[1870] 


=28 


whether or not such member was the manager 
of the business, he was a partner therein, and his 
act being one usually doue in carrying ou the 
business of the partnership, and having been 
done while the partnership, subsisted, bDund the 
other members of the family to the same extent 
as if he were their agent duly appointed for that 
purpose : Contract Act, 1872, S. 251. 

Now, in the present case the firm had 
to realise the decretal debt and it was 
the business of the firm and of nobody 
else to realise it. It is obvious that one 
of the two brothers must have received 
payment of the money tendered by the 
judgment-debtors, and in doing so no lia- 
bility was incurred, that is to say, the 
firm was not placed under any obligation. 
The debt was realised on behalf of the 
firm and if the brothers had not fallen 
out subsequently, Sohna Mal could not 
have taken any objection to this act 
of Kartar Singh. I, therefore, answer 
the first two questions in the affirmative. 
Dhanraj v. Ujain Singh (5) cited by the 
respondent’s counsel was a case -of joint 
decree-holders and is, therefore, distin- 
guisbable. So was Mahomed Silar Sahib 
St Co. V. Nabi Khan Sahib (6). In Bam 
Singh v. Nanak Ghand (7) the finding 
was that the judgment-debtor’s conduct 
had been throughout dishonest and 
fraudulent. There was no plea of fraud in 
the present case. 

As regards the third question it is clear 
that the provisions of O. 21, R. 2(1) were 
fully complied with. Kartar Singh, who 
had received payment of the money on 
behalf of the firm, appeared in the execut- 
ing Court and certified that he had done 
so. The executing Court having recorded 
the payment and recognised it the decree 
stood satisfied. PitchakkuUiya Pillai v. 
Dorasioami Moopanar (8), cited by the 
respondent’s counsel was also a case of 
joint decree-holders in which it was held 
that payment should either be certified 
or recorded and that payment to one of 
several joint decree-holders will not bo 
even a partial satisfaction of the decree 
unless the payee was an agent of the 
others for receiving the whole amount on 
their behalf or unless the distinct share 
of each of the joint decree-holders was 
ascertained and known. But in the 

(5) [1906] 34 P. R. 1906=52 P. W. R. 1906 = 

93 P. L. R. 1906. 

(6) [1916] 3 L. W. 679=31 M. L. J. 93=35 I. 

O. 167=(1916) 1 M. W. N. 471. 

(7) [1916] 10 P. W. R. 1916=27 I. 0. 603=60 

P. L. R. 1916 

(8) A. I. R. 1926 Mad, 230. 
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preentease Kartar Sitigh was an agent 

of his brother Sohna Mal. 

In view of the above findings on the 

first three questions the 
lose all importance and need not be d 
cided The result is that I accept the 
appeal ; and reversing the order of the 
lower appellate Court restore ° 

the first Court. The respondents will 
r,av appellants' costs throughout. 

Lr. Appeal aecepted. 

R*ly* 


Bakhsh (Addison, J.) 
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Addison, J. 

- Gulab Bai-Bhola Bam Guraya Bam- 

Plaintiffs — Petitioners. 


bahis in order to give evidence. If he 
did not appear the Court should have 
heard the other evidence in the case and 
then decided the suit on the merits. 
Even if O. 17, R. 3, had applied, it was 
still necessary for the Court to decide 
the suit on the merits upon such evidence 
as was before it. The order of the trial 
Court was totally illegal and I accept 
this revision and set aside its order dis" 
missing the suit. I further direct it to 
be proceeded with the hearing of the 
suit, first giving the plaintiff an opportu* 
nity to produce the evidence be desires 
and thereafter hearing the evidence 
which the defendant wishes to lead. I 
make no order as to costs as the respon* 
dent has not appeared. 

R.D. Order set aside- 


iParid—Defendant— Respondent. 

Civil Revision Petition No. 663 of 
1 G26 Decided on 1st February 1927. from 
an order of the 2nd Cl. Sub-J.. Multan, 
p/- l7bh June 1926. 

Civil P. C.. 0. 17, R. S-Court ordering one of 
vlatnttffs to give evidence as loitness^He jaiung 
^Court cannot dismiss the suit. 

Under R. 3 of O. 17, a Court cannot order dis- 
missal of a suit merely on the ground that one of 
the plain tifis who has been ordered to give evi-. 
deuce as a witness on a particular day fails to 
appear on that day, but it is necessary for the 
Court to decide the suit on merits on the evidence 
as is before it fP 388 0 2J 

Saiti Das— for Petitioners. 

Judgment.— The plaintiff firm sued 
one Farid for Rs. 100 alleged to be due 
on bahi account. The plaintiff firm led 
some evidence and on the 17th May 1926, 
the Court ordered that Gulab Rai, one of 
the plaintiffs, should come on the 17th 
June 1926, with the bahis of Tikan 
Mai’s firm in order to give evidence. 
This Gulab Rai did not appear on the 
17th June 1926, but Guraya Ram, a 
member of the firm, who had been con- 
ducting the suit throughout, was present. 
Because Gulab Rai did nob appear in 
accordance with the Court's order the 
Court dismissed the suit under O. 17, 
IB. 3, of the Civil R. C. Against this 
order this revision petition has been 
preferred. 

It is obvious that O. 17, R. 3, of the 
Code of Civil Procedure, does nob apply. 
Time was not granted to any party in 
this suit but the Court itself ordered 
Gulab Rai to be present with certain 


A. I. R. 1927 Lahore 388 (2) 

Addison, J. 

Gurdas Afai— Appellant. 

^ V. 

Qadir Bakhsh and oi/ters— Respon- 
dents. 

Second Appeal No. 1892 of 1926, De- 
cided on 5th February 1927, from the 
decree of the Dist., J., Jhelum. D/- 22nd 
May 1926. 

Punjab Pre’emplion Act, S- 30 — Oral sale and 
mutation in accordance with such sale — Time 
for pre-emption begins to run from the date of 
oral sale — Subsequent registered deed of sale 
does not give fresh start under Limitation Act, 
Art, 10. 

Where an oral sale is completed and mutation 
is effected in pursuance of such sale, limitation 
for a suit for pre-emption begins to run from that 
date. The fact that subsequently a registered 
sale deed is executed does not give a fresh start 
for limitation under Art. 10 of the Limitation 
Act, time having once begun to run oontinuM 
to run ; 1900 P. L. R. 203 ; A.I.B, 1926 Lah. 

220 and A. I. R. 1925 Lah. 348. Rel. on, ^ 

[P 390 0 2, P 391 C IJ 

Skamair Ghand — for Appellant. 

Nand Lai — for Respondents. 

Addison. J.— One Maula Bakbsh 
first mortgaged 24 kanals 15 marlas of 
land with Lakhmi Das and, later, on 
the 5bh September 1924 sold the equity 
of redemption of this land to Gurdas 
Mal for Rs. 7,000. Out of this amount 
Rs. 6,437 were left with the vendee to 
pay off the mortgage, Rs. 552 
before the Naib Tahsildar and Rs. 10* o' 
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wei'8 taken in advanoe. What happened 
was as follows : 

On the 5th September 1921: Maula 
Bakhsh presented an application to the 
Naib Tahsildar to the effect that he had 
sold the land in suit and that mutation 
should be effected at the spot in his 
absence. It was further said that B?. 552 
would be paid in presence of the oliicer 
to whom the petition was presented. 
This officer recorded his statement that 
very day and it was to the same effect 
as the petition. Accordingly the Bevenue 
Officer in question sent the petition to 
the Patwari in order that mutation of 
the completed sale should be entered in 
the register of mutations. This was 
done by the Patwari on the lOth Septem- 
ber 1924. On the 2oth September, 1924 
at the spot, the Naib Tahsildar sanctioned 
this mutation. 

Gurdas Mai, the vendee, seems how- 
ever, to have desired a sale-deed and 
accordingly on the 15bh October 1924 
Maula Bakhsh gave a regular sale-deed 
in favour of Gurdas Mai and it was 
registered the same day. The deed is an 
ordinary sale-deed in every respect 
except one, namely, it was stated in it 
that, although mutation had already 
been sanctioned in favour of the vendee, 
still a registered sale-deed was being 
executed in order to get over legal 
difficulties. It was admitted in the sale- 
deed that Bs. 552 had been paid before 
the Bevenue Officer. 

On the 2nd October 1925 one Abdulla 
instituted a suit for possession by pre- 
emption of the land in question on pay- 
ment of the full amount while on the 
14th October 1925 one Qadir Bakhsh in- 
stituted a similar suit. Bach plaintiff 
was impleaded in the suit of the other. 
The vendee contested the suits on the 
ground that the plaintiffs had no right 
of pre-emption and that the suits were 
time barred. 

The trial Court held that limitation 
commenced to run under S. 30 of the 
Punjab Pre-emption Act, on the 25th 
September 1924, that is, the date of 
muts^tion, and that time having once 
commenced to run it continued to run 
in spite of the subsequent registered sale- 
deed, It, therefore, held that the suit 
of Qadir Bakhsh, which was instituted 
on the 14th October 1925,. was barred 
by time. It held however that Abdulla's ’ 
suit was within limitaMon as it was 


presented on the 2nd October 1925 when 
ths Courts opened after the vacation. 
It held that Abdulla was a collateral of 
Maula Bakhsh in the fourth degree and 
Abdulla’s suit was decreed upon payment 
of Bs. 562-6*3 before a certain date to 
the vendee. 

Against these decisions Qadir Bakhsh, 
the unsuccessful pre-emptor, instituted 
two appeals in the Court of the District 
Judge. The District Judge held that 
there was an oral sale, followed by a 
mutation, which in its turn was followed 
by a registered sale-deed. He thought, 
however, that the ruling Mustadi y, 
Dhafii Ram (l) did not apply and that 
as there was a registered sale-deed limi- 
tation commenced to run under Art, lO 
of the Limitation Act from the date that 
deed was registered. He further held 
that Qadir Bakhsh was the grandson of 
the vendor’s deceased brother while 
Abdulla had not established any relation- 
ship. He accordingly accepted the two 
appeals and granted Qadir Bakhsh a 
decree for possession by pre-emption of 
the land in suit on payment of Bs. 592-6-3 
by a fixed time. Against these two 
appellate decisions the vendee Gurdas 
Mai has preferred these two second 
appeals. 

There is a clear finding of the District 
Judge that there was an oral sale on the 
5th September which was followed by a 
mutation of the 25th September while 
he has also held that the oral sale, which 
had been followed by the mutation was 
again followed by a registered sale-deed. 
It is an established principle of law that 
when once time commences to run it 
continues to do so. There is no doubt 
that if there has bean no subsequent 
registered sale-dead time would have 
commenced to run under S. 30 of the 
Pre-emption Act from the 25fch Septem- 
ber 1924, that is, the date of the mutation. 
Can it be said that this being the case, 
the fact that a subsequent registered 
sale-deed was entered into gave a fresh 
start to limitation under Art. 10 of the 
Limitation Act ? There is no doubt that 
the lower appellate Court’s finding that 
there was an oral completed sale is 
correct and the subsequent sale-deed 
seems to have been by way of precaution 
only. A sale in the Punjab may be 
either oral or by a registered deed. If 
the sale had been completed orally, can 

'irnwooraorprLTRrwda 
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it be said that the registered deed sub- 

mised or part paid and part Promised 
If however, the sale has “^eady been 
completed orally there is nothing left to 
transfer by a subsequent registered sale 
deed. A vendor, having once completed 
a, sale orally, cannot obviously re-sell 
the same property to a stranger and it 
seems, to me that it makes no difference 
that the subsequent sale by means of 
the registered deed was to the same 
person to whom the land had already 
been sold out and out orally. If a vendor 
gave three different sale-deeds on the farst 
day of three consecutive months to the 
same person surely it must be held that 
only the first deed was a sale-deed and 
transferred the property. Suppose that 
the property sold has been a house and 
it was burnt down after the 5th Septem- 
ber when the oral sale was completed, 
and before a deed was entered into on 
the 15bh October, surely the vendee 
would have been liable for the loss. 
Further under S. 34 of the Land Revenue 
Act a mutation can only be sanctioned 
after the right has been acquired. A 
contract for sale (see S. 54 of the Transfer 
of Property Act) does not itself create 
any interest in any property and does 
not amount to the acquisition of a right 
in property. It could not, therefore, 
have been a contract for sale which was 
entered into on the 5th September 1924. 
In fact it has been held by the learned 
District Judge himself that it was an 
oral sale. 


In view of these circumstances it must 
bo held that time commenced to run 
under S. 30 of the Punjab Pre-emption 
Act from the date of mutation of the 
completed sale and having once com- 
menced to run could not be interrupted 
by any subsequent act. 


Much stress was laid by respondents 
counsel on the opening words of S. 30 of 
the Punjab Pro emption Act which run 
as follows : 

In any case not provided for by Art. 10 of tbe 
Second Schedule of the Indian limitation Act, 
1908. 

but this argument is clearly met by the 
consideration that when time commenced 
to run the case was not provided for by 


Art. 10 but by S. 30 of the Punjab Pre- 
emption Act. 

There is a ruling of this Court, Mutsadi 
v. Dhani Ram (1), which lays down the 
same principles as have been stated above 
though all the facts in it were not the 
same. There too it was pleaded that 
the transfer took place under an oral sale 
since which the vendee had held the 
proprietary possession. The following 
year there was an unregistered sale- 
deed, which was inadmissible in evi' 
dence, but two years again after that 
there was a registerad deed and it was 
on it that the plaintiffs relied in their 
plaint to pre-empt the sale. It was 
held that the sale operated from the date 
of the actual transfer and not from the 
date of the registered sale-deed, and that 
the right of pre-emption accrued as soon 
as the sale was completed whether a 
deed was executed or not. Finally it 
was said that the plaintiffs’ suit for pre- 
emption, impeaching the sale, which was 
by registered deed, alleged their cause of 
action to have arisen on the date of its 
registration, but it was open for the 
defendants to show that there was a 
prior sale and that the deed was simply 
executed in order to secure better evi- 
dence of the transaction. There is thus 
no distinction in principle between that 
case and the present. 

Two other rulings may be referred to, 
both of this Court. The first is Ram 
Rutt V. Rup Chand (2). In it the terms 
of a mortgage were settled between the 
parties and an entry was made in the 
mutation register at their instance and 
thereafter a receipt for the mortgage 
money was written which also embodied 
the conditions of the mortgage ; it was 
held that the mortgage was completed 
before tbe receipt was written and the 
mere fact that the receipt contained an 
unnecessary recital of the terms of the 
mortgage did not convert it into a mort 
gage deed and it was not compulsorily 
registrable. The same view was taken 
in Ranpat Singh v. Mangat (3). 

On the analogs of these rulings it 
follows that once the oral sale ,was 
completed it did not affect the question 
that a subsequent registered sale-deed 
was entered into. Time thus coinme^eo 

to run under S. 30 of the Punjab 
emption Act from the date of the in ut^ 

(2) A. I. R. 1925 Lah. 348. 

(8) A. I. B. 1926 Lah. 220. 
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and the suit of Qudir Bakhsh was barred 
by time. I, therefore, accept the appeals 
and dismiss the suit of Qadir Bakhsh. 
The order of the District Judge, dismiss- 
ing the suit of Abdulla, who has not 
appealed, will stand. Gurdas Mai will 
get his costs from Qadir Bakhsh in the 
original suit brought by Qadir Bakhsh 
■in the main appeal from that suit in the 
Court of the District Judge and in one 
appeal here. In the case of the other 
■suit, brought by Abdulla, and in the 
appeals therefrom parties will bear their 
»own costs throughout. 

G.B. Appeal allowed. 


A. I. R. 1927 Lahore 391 (1) 

Dalip Singh. J. 

Shiv Nath Rai — Plaintiff — Appellant. 

V. 

Shmar Singh — Defendant — Respon- 
dent. 

Second Appeal No. 448 of 1926, Decided 
on 12th March 1927, from the decree of 
the Dist. J., Gujranwala, D/- Slst Octo- 
ber 1925. 

Punjab Alienation of Land Act, S. 2 (3)— -Land 
^House in abadi is not. 

A house in the abadi is not “ laud ** within the 
.definition of land as given in S. 2 (3). 

[P. 391, C. 1] 

Mehr Ghand — for Appellant. 

Judgment. — See my judgment in 
■Civil Appeal No. 482 of 1926. In this 
connected appeal which is by the plain- 
tiff, the sole point for decision is whether 
.a mortgage by way of conditional sale 
^of a house situate in the abadi of the 
village is void qua the condition of con- 
ditional sale by virtue of S. 9 or S. 10 of 
the Alienation of Land Act. 

A house in the abadi is not “ land ” 
[within the definition of land as given in 
jthat Act in S. 2 (3). The learned District 
'judge did not decide the question as to 
whether the foreclosure proceedings in 
this case were regular or not. I, there- 
fore, accept the appeal and remand the 
case under O. 41, R. 23, to the learned 
District Judge for decision on the point 
whether the foreclosure proceedings 
were regular and, therefore, the property 
'in the house passed to the plaintiff ap- 
.pellant Shiv Nath Rai. Stamp in 
Appeal will be refunded to plaintiff- 
Appellant. 

G.B. Appeal allowed. 


Broadway and Zafar Ali. JJ. 

Balkishan- Basheshar Nath — Defend- 
ants — Appellants. 

V. 

Fazal Ellahi — Plaintiff — Respondent. 
First Appeal No. 2128 of 1922, Decided 
on 9th November 1926, from the decree 
of the Sr. Sub-J, Delhi, D/- 31sb May 
1922. 

:{t Contract — C.I.F. terms — Generally properly 
in goods passes to the buyer as soon as they are 
shipped, but the question is one of intention^ 
When seller takes the bill of lading to his order 
not as agent of buyer, property does not pass to 
the buyer — Contract Act, Ss. 87 and 91. 

Taken as a broad proposition in the oase of C, 
I. P. contracts tho property in the goods may 
be said to pass as soon as they are shipped, but 
the question is always one of intention, and if 
the seller retains the power of disposal or the 
‘jus disponeudi ' it cannot be said that he in- 
tended the property to pass. [F. 303, C. l] 

If the seller, when shipping the goods , takes 
the bill of lading to his own order and does not 
as agent or on behalf of the buyer, but on his 
own behalf, he thereby reserves to himself a 
power of disposing of the property and there is 
thus no final appropriation and the property 
does not, on shipment, pass to the buyer. 

[P. 393, 0, 2] 

If, in order to seoure the contract price, the 
seller sends bill of leading with a bill, of ex- 
change attached, with directions that the bill of 
lading is not to be banded over to the buyer till 
acceptance or payment of the bill of exchange, 
the appropriation is not absolute, but until 
acceptance or payment of the bill of exchange or 
tender of the price, is conditional only, and 
until such acceptance or payment or tender, the 
property in the goods does not pass to the buyer. 

If the seller discounts a draft upon the buyer 
with a Bank and authorises the Bank to make 
over to the buyer a bill of lading to the order of 
the seller and endorsed in blank by him upon 
the buyer’s acceptance of the draft, the seller 
must be held to intend to transfer the property 
in the goods when the draft is accepted, but to 
retain the property in the goods till such 
acceptance, CP. 393, 0. 2} 

ikf.S. Bhagat and Gohind Ram Khanna 
— for Appellants. 

Sardha Ram and Bishan Nath — for 
Respondent. 

Broadway, J. — This appeal lias arisen 
out of an action brought by *5. M. Fazal 
Ellahi against* the firm of Basheshar 
Nath-Balkishen Das for the recovery of 
a sum of Rs. 5,837-15-0. 

The plaintiff’s claim was based on two 
indents dated the 8th January 1920, and 
signed by the defendant firm for the 
supply of certain tweeds which the plain- 
tiff was to procure from England. 
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These indents were drawn up in the 
form in use by ^“-Goods 

Association, vide Exhibits P. 3, P. i a 
P 5 (nn 4—10 of the paper book). 

The nlaintiff alleged that the indents 
had been complied with and that the 
defendant firm had been duly supplied 
with the relative invoices and shipment 
samples or patterns ; and further that 
drafts drawn by the shippers on the 
defendant nrm had been accepted by 
the said firm, but not retired on due 
dates. It was further alleged that the 
contract goods had arrived and were 
Ivin*^ with the National Bank of India, 
Limited, at Delhi . at the defendants’ 
risk, the defendant firm having failed to 
take delivery of the same against pay 

ment. ^ 

The plaintiff claimed a lien on these 

goods as an unpaid seller and prayed for 
a decree for the amount stated above as 
the price of the said goods. 

The defendant firm admitted the exe- 
cution of the two indents, but pleaded 
that they were mere offers which had to 
be accepted before the contracts were 
complete, and that no valid acceptance 
had been made. It was further pleaded 
that the invoices and shipment patterns 
had been returned to the plaintiff, and 
that the drafts drawn by the shippers 
had been accepted under a misapprehend 
sion. It was also urged that the plaintiff 
was not entitled to'sne for the price of 
the goods either in law or under the 
terms of the indents, and that the plain- 
tiff, not having retired the drafts as 
“drawee in case of need” could not 
transfer the property in the goods which 
were also not in accordance with the 
contract. 

Finally, it was urged that the plaintiff 
had no locus standi to sue, as he was only 
an agent. The trial Court settled the 
following issues : 

(1) Were the two suit contracts bindingly 
entered into between the parties ? 

(3) Have plaintiSs no locus standi to bring 
this action ? 

(8) Were the drafts accepted inadvertently? If 
so how does it affect the claim ? 

(i) Were plaintiffs ready and willing to per* 
form their part of the suit contracts and 
did defendants break them ? It so, how 
and when ? 

(o) Had the property in goods passed to the 
defendants ? 

(6) If so, does not the suit lie for price of 
goods under law or indent terms ? 

(7) Ate defendants estopped from raising any 
or all the pleas Incorporate in the above 
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issues on account of their conduct, if auy^ 
and in view of the terms of the suit oou* 
tracts ? 

(8) At what rate of exchange the amount due 
to the plaintiffs should be calculated ? 

(9) To what amount in all for price of goods, 
interest and other charges, if any, are- 
plaintifis entitled ? 

And finding the defendant firm was liable, 

granted the plaintiff a decree for a sunt 
of Rs. 4,892 with proportionate costs and a 
lieu on the suit goods till repayment of the* 
amount decreed with future interest at Rs. 8 per- 
cent per annum till realization on that amount. 

Against this decree the defendant firmi 
have preferred this appeal. 

Only two points have been argued at 
the Bar. First, it has been contended that 
the offers made in the indents never 
having been accepted no completed 
contract bad been entered into between 
the parties ; and secondly, it was urged 
that there had been no such ‘ appropria* 
tion ’ of the goods as could have or had 
transferred the property in them to the- 
defendant firm, and that the suit to- 
recover the price was, therefore, incom- 
petent. 

The first question need not detain us- 
long. It has been proved beyond doubt 
that the goods were -shipped in accord- 
ance with the said indents, and that, in- 
due course, the relative invoices and 
shipment patterns were made over to tho 
defendant firm by the plaintiff. Tho 
defendant firm also accepted the drafts 
when forwarded to them by the National 
Bank of India, Limited, and in these cir- 
cumstances I have no hesitation in agree- 
ing with the trial Court's finding that the- 
contracts were completed ones. 

In order to decide the second question- 
it is necessary to go into certain details. 
The goods ordered by the defendant firn» 
are what are known as “ stock goods.’ 
On receipt of the two indents the plain- 
tiff placed the orders with the firm ot 
Messrs. G. Atherton and Company of 
Liverpool. Atherton and Company in 
due course shipped the goods, the bills of 
lading being made out in their own 
name, and sent them with the necessary 
drafts to the National Bank of India^ 
Limited, at Delhi who as their agents 
were to deliver the shipping documents 
to the defendant firm against payment.^ 
The bills of lading ware endorsed in 
blank. 

The contracts were c. i. f. contracts- 
and it was urged by Mr. Sardha Bam for 
the plaintiff-respondent that in such con* 
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ftraofcg the property in the goods passed 
to the buyer as soon as the goods were 
shipped and that therefore the boding of 
the trial Court that the property in the 
suit goods bad passed to the defendant 
firm was correct. 

Taken as a broad proposition I have no 
doubt that in the case of c. i. f. contracts 
the property in the goods may be said to 
pass as soon as they are shipped, but the 
question is always one of intention, and 
‘if the seller retains the power of disposal 
or the jus disponendi it cannot be 
said that he intended the property to 
pass. 

If the seller takes a bill of ladiug making the 
goods deliverable to himself or to bis agent at 
the port of discharge, thus retaining the power 
of disposal of the goods, the proporty and risk 
will remain with him. But if he endorses 
and sands the bill of lading to the buyer, the 
property and risk will thereupon pass to the 
buyer. 

See Delaurier y. Wyllie (1) and 
M'Doioal V. Snowball (2) cited in Aitkin’s 
Sale of Goods, page 161. 

On the other hand if the seller takes a 
bill of lading making the goods deliver- 
able to the buyer, the property and risk 
ordinarily passes to the buyer on ship- 
ment of the goods. 

After an examination of Benjamin on 
Sale, 6th Edition, page 420 et seq and 
the following authorities referred to by 
counsel, viz., Marji Jeti v. Honnavar 
Pathu Hari Pai (3), Karachi Steam 
Boiler Flonr ^ills v. Tndo- Continental 
Agency (4), Bustamji v. Haji Hussein 
Lari (5), Nazarali Samsuddin *v. Malwa 
and Co. (6), Ford Autombiles, Ltd. v. 
Delhi Motor Engineering Co. (7), Baghu- 
nath Das’Bam Sarup v. Ghamandi Lah 
Narain Das (8), Gulab Rai-Sagar Mahy. 
Nirbhe Bam’Nagar Mai (9), Findlay 
Muir & Go. y. Badhakissen Gopikissen 
(10), Lilladhar Jairam Narranji v, 
George Wreford (ll), and Bank of Morvi, 
Ltd. y. Baerlein Bros. (12), I consider 
that the following rules will be of assist- 
ance in the case : 

(1) 17 R. 173. 

(2) 7 R. 85. 

(3) [1915) 18 M.L.T. 457=31 I.C. 334. 

(4) [1910] 10 S.L.R.i 118=37 I.C. 7. 

(5) [I920j 22 Bom. L.R. 1165=59 I.C. 15. 

(O) [1919] 23 Bom. L.R. 1103. 

(7) A.I.R. 1923 Bom. 125. 

8) A.I.R. 1925 Lab. 536. 

9) A.I.R. 1924 Lah. 239=4 Lah. 423. 

(10) [1909] 36 Oal. 736=8 I.O. 185. 

(11) [1892] 17 Bom. 62. 

(12) A.I.R. 1924 Bom. 325=48 Bom. 374. 


(1) In ths case of a ’contract for the sale of 
unascertained goods ordinarily, shipment on 
board a ship of or chartered for lbs buyer, is a 
suflioient appropriation to piss the property. 

(2) If the seller when shipping the goods takes 
the bill of lading to his own order and does so 
not as agent or on behalf of the buyer, but ou his 
own behalf, he thereby reserves to himself a 
power of disposing of the property and there is 
thus no final appropriation and the property 
does not, ou shipment, pass to the buyer, 

(3) If, in order to secure the contract price,, 
the seller sends the bill of ladiug with a bill on 
exchange attached, with directions that the bill’ 
of lading is not to be handed over to the buyer 
till acooptauce or payment of the bill of ex* 
ohangd, the appropriation is not absolute, but 
until acceptance or payment of the bill of ex- 
change or tender of the price, is conditional only, 
and until such acceptance or payment or tender, 
the property in the goods does not pass to the, 
buyer. 

14) If the seller discounts a draft upon the 
buyer with a B ink and authorizes the Bank to 
make over to the buyer a bill of ladiug to the 
order of the seller and endorsed in blank by him 
upon the buyer’s accept lUce of the draft, the 
seller must be held to intend to transfer the pro- 
perty in the goods when the draft is accepted, 
but to retaiu the property in the goods till such 
acceptance. 

Now in the present case the bills of 
lading were taken to the order of Ather- 
ton and Company, the sellers, and were 
sent, endorsed in blank, to the National 
Bank of India, Limited, at Delhi together 
with relative drafts attached. It is clear 
that the Bank wa? acting as the agents 
of the sellers and had been directed to 
deliver the bills of lading to the buyer 
against payment, and not merely on ac* 
ceptance of the said drafts. 

In these circumstances it seems to me- 
that the sellers must be held to have in- 
tended to retain the property in the 
goods until the payment of the drafts and 
that therefore the property in the suit 
goods did not pass to the buyers on their 
acceptance of the said drafts. 

In this view of the case it is clear that 
the suit for the price of the gocds was in- 
competent and must fail, 

The drafts have not been retired by 
the plaintiff and the goods have not yet 
been sold. . No application for the am- 
endment of the plaint was or has baan 
asked for and therefore this appeal is- 
accepted and the suit dismissed with 
costs throughout. 

Zafar Ali, J. — I agree. 


G.B. 


Appeal accepted. 
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Zafar Ali and Jai Lal. J J. 

Kesar Singh and othen-Fl^MiS^- 
Petitioners. ^ 

Shiromani Gnrdmara Praban^lmk 
Committee, Amritsar and anothe) Ve 

fendants— Respondents. 

Civil Revision Petition No. 

1926 Decided on llth February 19 -j , 
from' the order of the Ist 01. Sub-J., 
Amritsar, D/- 19bh January 1926. 

(a) Civil P, C., S. 115— Case decided— Order 
holding that suit is triable under Sikh Qurdioara 
Act (8 of 1925) U revisable. 

Order of Court holding thib a suit is not tri- 
able by itself bub by the tribunal under the 
fiikh Gurdwara Act (8 of I9ii5) goes to the root 
of the case and practically terminates the pro- 
ceedings so far as that Court is concerned, and 

therefore the order is revisable. [P 391 C 2] 

(b) SlkhOurdwara Act (8 of 1925), Ss. 3 artd 
82 — AppUcablUty. 

Section 32 of the Gurdwar.i Act does not come 
into operation unless the provisions of S. 3 of 
that Act have been compiled with. [P 394 C 2J 

(c) Sikh Gurdwara Act (8 of 1925), S, 37 — 
Whether alienation by limited owner in favour 
of Gurdwara ts valid is to be decided by civil 
Oourts. 

The question whether a person having a 
limited interest in the property is competent to 
alienate it by gift is obviously nob one for the 
■Tribunal to determine. That quesbiou must be 
enquired into and decided by the civil Courts 
whether the gift is to a Gurdwara or anybody 
else. [P 394 C 2] 

Jagan Nath Bhandari — for Pefci- 

'tioners. 

M. L. Pari — for Rospondeabs. 
Judgment. — The plaintiffs petitioners 
who claim to be the reversionary heirs 
of one Mihan Singh, Jat of the village 
Pindori Sidwan in tiie Amritsar District, 
•sue for a declaration that the gift of his 
entire landed estate made by his widow 
Mb. Gbandi to the langar (kitchen) of the 
Guru Ram Das, which is attched to or is 
<an institution of the famous Sikh temple 
at Amritsar known as Darbar Sahib was 
invalid and inoperative as against them. 
The Shiromani Gurdwara Prabandhak 
Committee, Amritsar, through whom the 
.gift was made, pleaded inter alia that the 
<)laim fell within the ambit of S. 32 of 
-the Gurdwara Act which ousted the 
jurisdiction of the civil Court. 

The trial Court accepted that plea and 
•submitted the record of the case to the 
District Judge asking him to forward it to 
the Tribunal under the Gurdwaras Act. 
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The plaintiffs seek revision of this 
order on the following grounds : 

(1) That the gift not having been direct- 
ly made to a declared Sikh Gurdwara as 
such, the lower Court acted ^ with mate* 
rial irregularity in refusing to exercise 
jurisdiction vested in it by law. 

(2) That the Gurdwaras Act No. 6 of 
1925 does nob apply to this case ; the 
lower Court had full jurisdiction to en* 
terbain and try the suit. 

Counsel for the respondents takes a 
preliminary objection that no revision 
lies. He argues that the order in ques- 
tion is after all an interlocutory order 
because the Tribunal under the Act has 
to return the record with a copy of its 
decision and the suit is finally to bo 
determined by the civil Court though in 
accordance with the decision of the 
Tribunal. This argument does not ap* 
pear to us to be sound. If the points m 
issue were to be determined by the 
Tribunal the' civil Court becomes 
functus officio for all purposes but one. 
viz., the carrying out of the order of the 
Tribunal which it may eventually pass- 
Thus the order of the civil Court holding 
that the Gurdwaras Act applies goes to 
the root of the case and practically 
terminates the proceedings so far as that 
Court is concerned. That being so this 
application for revision is, in our 
opinion, compebeob. 

The next point is that S. 32 of the 
Gurdwaras Act does nob come into opera- 
tion unless the provisions oE S. 3 of 
that Act have been complied with. The 
learned counsel for the respondents 
admits before us that no notification has 
yet been published under S. 3, Cl. 4 of 
that Act. Section 32 therefore is not 
applicable. 

Thirdly the question whether a person 
having a limited interest in the property 
was competent to alienate it by gift is 
obviously not one for the Tribunal to 
determine. That question must be en 
quired into and decided by the civi 
Courts whether the gift is to a Gurdwara 
or anybody else. 

We, therefore, accept this petition, ses 
aside the order in question and direct 
that the case be proceeded with in ac- 
cordance with law. The respondents 
will pay petitioners' costs in this Court. 

Petition accepted- 


n,o. 
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Shadi Laij, G. J., and 
Agha Haidar, J. 

Scirkha Nath. — Defendant — Appellant. 

V, 

Shiv Ram and another — Plaintiffs — 
Respondents. 

First Appeal No. 2615 of 1922, Da- 
oided on i7th November 1926, from the 
decree of the 1st 01. Sub-ff., Lahore, 
D/- 15th August 1922, 

Registration Act, S. 77 — Executant dying 
■before registration — Return of document for 
want of executant’s successor amounts to refusal. 

Returning of a dooument to its presenter, for 
I want of representative or successor of the esecu- 
[■tant, who died before registration, amounts to 
refusal to register withiu the meaning of S. 77 : 
OA.L.J. 156’, Si All 165 ; 40 3/arf. 759 and 
41 P, R. 1917, Foil 

In such oases Court should look to 4ihe sub- 
-stance and not to the form of the order. 

[P395 C 1.2. P 396 C 1] 

lU^ehr Chand and Lai Chand — tor Ap- 
pellants. 

Jai Gopal Sethi and Faqir Siyigh — ^for 
Respondents, 

Judgment. — This is a defendant’s ap- 
peal arising out a suit instituted by the 
plaintiff under the provisions of S. 77 
•of the Indian Registration Act. The 
plaintiff came into Court alleging that 
one Pir Prabhu Nath, the Mahant of a 
religious foundation, executed a sale deed 
4n his favour on the 7th of August 1920 
but afterwards refused to get it regis- 
tered. The plaintiff applied to the Sub- 
Registrar under S. 36 of the Indian 
Registration Act on the -Ith of Septem- 
ber 1920. In the meantime Pir Prabhu 
Nath died somewhere between the 17th 
October 1920 and the 28th October 1920, 
after service, of summons to appear be- 
fore Sub-Registrar had been effected 
upon him. The matter came up before 
the Sub-Registrar on the 11th November 
1920 who wrote out an order that, in 
view of the fact that the presenter of 
the document admitted that there was 
no representative or successor of Prabhu 
Nath, he the Sub- Registrar could not 
either register the document or refuse 
its registration and be accordingly 
ordered that the document may be re- 
turned to the presentor. Against this 
order the present plaintiff filed an appeal 
before the Registrar on the 23rd Nov- 
vember 1920 who, after enquiring as to 
who was the successor of Prabhu Nath, 
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on the 12th January 1921, refused to 
interfere with the Sub-Registrar’s order 
on the ground that the question of 
Prabhu Nath’s successor had not been 
settled. 

The present suit was filed by the plain- 
tiff under the provisions of S. 77 of the 
Indian Registration Act. The defend- 
ants pleaded that the present suit under 
S. 77 was misconceived in that there was 
no refusal according to the intendment 
of that section. There was a further 
plea denying the execution of the docu- 
ment by Prabhu Nath. The Court below 
overruled both these pleas and decreed 
the plaintiff’s suit. 

The defendants have come up in appeal 
to this Court and the contentions raised 
by them in the Court l)elow were 
repeated in the arguments before us. It 
is said that the order of the Sub* Regis- 
trar and of the Registrar in appeal did 
nob, in so many words, refuse regis- 
tration but that they left the matter 
in abeyance pending the appointment of 
a successor to Prabhu Nath and that the 
intention underlying the orders passed 
by the Sub Registrar and the Registrar 
was that the document may be re-pre- 
seubed after a successor was duly ap- 
pointed to Prabhu Nath. We have 
given the matter our very best conside- 
ration and considered the authorities on 
the subject. We are satisfied that the 
orders passed both by the Sub'Regisbrar 
and the Registrar in substance and in 
effect are tantamount to an order of 
refusal within the meaning of S. 77 of 
the Indian Registration Act. It must 
be noted that the document itself was' 
returned to the presentor of the docu- 
ment and was not retained either by the 
Sub- Registrar or by the Registrar in his 
office for further action to be taken at 
a future date. We think that the 
matter is settled by the following 
authorities. 

Mayat Ali v. Muhammad Sadiq (1), 
Aldul Hakim Khan v. Ghandan (2), and 
Ganqadara Mudali v. Sambasiva Miidali 
(3). There is a case of this Court, Kirpa 
Bam V. Asa Singh (4) where the law is 
very succinctly laid down in consonance 

(1) [1912] 9 A. L. J. 766=16 I. C. 97. 

(2) [1912] 34 All. 165=13 I. C. 83=9 A. L. J. 4. 

(3) [1917] 40 Mad. 769 = 40 I. C. 192 = 33 

M, L. J, 61. 

(4) [1917] 41 P. R. 1917 = 41 I. C. 76 =.65 

P. W. R. 1917, 
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with the authorities quoted above. In 
all these matters we have to look to the 
substance and not to the mere foim i 
which a particular officer chooses to ex 

press his meaning. . ,, 

In the present case we have not the 

re^lVdecHned to 

of registration and stayed ' 

This is refusal and the 

entitled, after this order, to institute 

^he present suit under the provisions of 
S 77 of the Indian Begistration Act. 

Aa rAdards the question of the execu 
tiontfTh:dtLent by Prabhu Nath, 
we have been taken through the evi- 
denoe by the parties and we are satufaed 
that the evidence of the marginal wit- 
nesses sufficiently establishes the fact of 
execution by Prabhu Nath. Other pleas 
were taken touching the validity and 
the binding effect of the document^and 
also as to the capacity of Prabhu Nath 
to execute the same, but the Court below 
very properly declined to go into these 
matters and no argument was addressed 
to us on this part of the case. We think 
that the decision of the Court below 
was perfectly correct. We accordingly 
dismiss the app)al with costs. 

G.B. Appeal dismissed. 


A I R. 1927 Lahore 395 


. Sain Das (Tek Ohand, J.) 1927 

Substantial justice done^Reoision would not 
lie. 

A wrong decision on a question of limitation 
is not a valid ground for interference on revision 
under S. 25 when substantial justice has been 
done ; 93 P. R* 1911 and 59 P Li. R. 1918, 
Bel on. (P 397 C 2) 

(c) Contract Act, Ss. 131 and 139 — Omission 
to sue principal in tlme—Surety is not dfs- 
charged. 

A creditor’s omission to sue the principal 
within limitation is not an act or omission of th^ 
kind contemplated by S. 131 or S. 139 whereby 
the surety is discharged : 7 Bom. 146 ; 12 Cal% 

330 : 33 Mad. 308 and Carter v. White, (1884> 
(25 Ch. Div. 606), Appr. [P 397 C 2] 

(d) Contract Act, Ss. 131 and 139 — Omission 
to sue one debtor — Surety is not discharged. 

It is always open to a creditor to pursue hia 
remidy against one of the debtors and forbear- 
ance to sue the others does nob bring the caso 
within Ss. 131 and 139 of the Ooatract Act, 

CP 393 C 11 

Dev Baj Sawhney — for Pebifciouera. 
Gopal Chand — for Raspondenfcs. 

Judgment — Cn the 13fch August l9l7^ 
Dil Mohammad and Imam Din as princi* 
pal debtors and Dala as surety executed 
a bond in favour of Plaintiff No. 1 and 
the predecessors-in-interest of Plaintiffs 
Nos. 2 and 3, for Rs. 200 bearing interest 
at 2,% p. m. Ca the 15th June 1925 
the plaintiffs brought a suit in the Court 
of Small Causes at Lahore for recovery 
of Rs. 500 on foot of this bond against 
Dil Mohammad and Imam Din the prin* 
cipal debtors, and Dula, the surety. It 
was discovered soon after that Imam Din 
had been dead for a long time. The- 
plaintiffs accordingly made a statement 
giving up their claim against Imam Din 
and his name was removed from the 


Tek Chand, J. 

Dil Moharnmad and anothe) — Defen- 
dants — Petitioners. 

V. 

Sain Das and others — Plaintiffs — -Res- 
pondents. 

Civil Revision Petition No. 760 of 
1926, Decided on 7 th February 1927, 
from the decree of the Small Cause 
Court Juige., D/- SOth August 1926. 

{a) Evidence Act, S. 45 — Evidence of expert 
accepted by parly toithout formal proof — Party 
cannot challenge it. 

Where a party accepts the certificate of a 
thamb'impresBion expert without formal proof 
ia the trial Court, he canuot be allowed iu ap- 
peal to eay that his evideaoe should be excluded 
lor want of proof. (P 397 01 ] 

(6) Provincial Small Cause Courts Act, 
5,25 — Wrong decision on point of limitation- 


record. In the plaint it was alleged that 
the suit was within limitation by virtu® 
of certain payments of interest which 
were noted on the back of the bond and 
which bore the thumb-impressions of on® 
or other of the defendants. A decre® 
has been passed against both Dil Moham- 
mad and Dula for Rs. 500 with costs and 
they have come up to this Court on 
revision. 

The first point taken by Mr. Dev 
Sawhney for the petitioners was thafr 
the suit has been instituted on the 24tb 
June 1925, and that even if the aileg®® 
payment of interest be held to be provod 
the suit would still be barred by tioa® 
under the Repealing (Punjab Loana 
Limitation Act) 1923, as amended by th® 
Act of 1925, according to which the lasa 
date for filing such suit was the loth 
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June 1925, Mr. Dev. Raj Sawhney seems 
to have been misled by a mistake in the 
eopy of the judgment of the lower 
Court where the date of presentation of 
the plaint is given as 24th June 1925. 

I have referred to the original plaint 
and find that it was presented on the 
15th June 1925, This contention is, 
therefore, incorrect and is overruled. 
On the main point arising in the case 
Mr. Sawhney has contended that the 
finding of the learned Judge is based 
upon the report of the Fingerprint 
Bureau at Philour where the thumb- 
impressions of Dil Mohammad were 
examined by an expert, but that this 
expert has not come into the wit- 
ness box and this report remains un- 
proved, and is inadmissible in evidence. 
From the record, however, it appears 
that the document was sent to Philour 
at the instance of the defendant Dil 
Mohammad himself and that the report 
was received on the 14th July 1926. The 
case was put up for hearing on five occa- 
sions after this date, but no request was 
made by the defendant Dil Mohammad 
to summon the expert. Under these 
circumstances it must be held that the 
defendant accepted the certificate with- 
out formal proof and he cannot now be 
allowed to argue that this evidence 
should be excluded for want of proof. 
In any case, even if the certificate and 
the conclusions that have been drawn 
therefrom by the learned Judge are ex- 
cluded from consideration, there is ample 
evidence on the record to prove that the 
payment of Rs. 25 was made by Dil 
Mohammad on account of interest on the 
27th July 1919. There is the evidence 
on oath of the plaintiff himself and also 
that of P. W. 1, Nanak Chand, which 
has been accepted by the learned Judge 
as reliable. 1 must therefore hold that 
the requirements of S. 20 of the Indian 
Liihltation Act had been fulfilled and 
the suit is within limitation so far as Dil 
Mohammad is concerned. 

As regards Dula, surety, Mr. Sawhney 
has in the first place cbntended that 
there being no acknowledgment of pay- 
ment of interest by him, the suit is bar- 
red by limitation so far as he is concern- 
ed and the plaintiffs cannot under S. 21 
of the Limitation Act rely on the pay- 
ment of the interest on 27tb July 1919, 
by Dil Mohammad, one of the principal 
fiebtors, in order to bring the suit within 


time agaiuSj Dula. In support of this 
contention Mr. Sawhney has cited 
Gopal Daji v. Gopal (l) ; Ahde All v. 
Askarayi (2) and Lodd Govi7idass Krish- 
nadas v. RuJcmani Bhai (3), and a number 
of other rulings. The view taken in 
these rulings, however, is opposed to that 
of Martineau, J., in Uarhans Lai v. Nathu 

(4) which was cited without disapproval 
by Campbell and Zafar Ali, JJ., in Nihal 
Chand v. Khuda Bakhsk (5). I am not 
sure of the correctness of the ruling of 
Martineau, J., and if the decision of the 
case had turned upon this point only I 
would have been inclined to refer the 
matter to a larger Bench for an autho- 
ritative decision, but here assuming that 
the lower Court has come to a wrong 
decision on the question of limitation so 
far as Dula surety is concerned I am not 
inclined to interfere on the revision side. 
It has been held over and over again 
by the Chief Court and this Court that a 
wrong decision on a question of limita- 
tion is not a valid ground for interfer- 
ence on revision, under S. 25 of the Small 
Cause Courts Act when substantial jus- 
tice has been done-vide Ghasita v. Sul- 
tan (6) and Sarah Dial-Ishar Das v. Devi 
Ditta Mal'Gordhan Das (7). I therefore 
decline to interfere with the judgment 
of the lower Court against Dula on this 
point. 

Mr. Sawhney, has, however, raised a 
further contention that in this case the 
surety is discharged firstly by reason of 
the failure of the plaintiff to sue Imam 
Din within the period of limitation and, 
secondly, by reason of the plaintiff hav- 
ing given up Imam Din or his legal re- 
presentatives after the institution of the 
suit. Now, with regard to . this conten- 
tion it has to be borne in mind that nei- 
ther of these points was taken by the 
defendant in the Court below.' Moreover 
a creditor’s omission to sue the principal 
within limitation is not an act or omis- 
sion of the kind contemplated by S. 134 or 
S. 139 of the Indian Contract Act where' 
by the surety is discharged. The High 
Courts of Bombay, Calcutta and Madras 

(1) [1904] 28 Bom. 248=5 Bom. L. K. 1020. 

(2) A. I. R. 1924 Nag. 411=20 N. L, R. 140. 

(3) [1915] 38 Mad. 438=21 I. C. 302=1 M. 
L. W. 529. 

(4) [1919] 105 P. R. 1919=53 I. C. 586. 

(5) A. I. R. 1924 Lah. 534. 

(6) [1911] 93 P. R. 1911=228 P.L.R. 1911= 
11 I. C. 445=151 P. W. R. 1911. 

(7) [1918] 69 P. L. R. 1918=46 1. O. 641= 
139 P. W. R. 1918. 
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-'■1 'ot 

Sankana Kishori v. Badha 

’r anaStift/awanio Aiyar v. Go- 

BomuJi \J) , •. jg jn coDsonance 

pa/a4nyar(l°iv the Court of appeal 

^'EnelLdPerLindley.L. J.. in Carto- 

LThe U ahaba^Co-'t in Banjit S.np/. 

-KT tnf (12) and the rulings cited 
th«e“n does not appear to me as correct 
‘ Thl other point that the claim against 
Imam Din was given up by the plaintiffs 
a^ing the pendency of the suit has no 

force whatever. It is always open to 
creditor to pursue his remedy against 
t fVt« flabtors and forbearance to sue 

one o the debtor^s^^ 

in sf 131 and 139 of the Contract Act. 

For the foregoing reasons I see no rea- 
son to interfere with the decision of the 
Court below and reject tbis petition, but 
in view of all the circumstances I leave 
the parties to bear their own costs in 

this Court. 


I),D. 


(8) 

(9) 

( 10 ) 

( 11 ) 

( 12 ) 


1883] 

1886 


7 Bom. 146. 
12 Cal. 330. 


Petition rejected. 


[1886J a6v. 

[1909] 33 Mad. 308=7 I. C. 898=20 M. 
L. J. 633. 

[1884] 25 Ch. D. 666=54 L. J. Oh. 138= 
32 W. R 692=50 L. T. 670. 

[1902] 24 All. 504={1902) A. ^Y. N. 166. 


Judgment. — A preliminary objection 
that this appeal has not been properly 
instituted must be allowed. It appears 
that the appeal was filed by Mr. Sardha 
Earn, Advocate, on behalf of the appel- 
lant. He, however, did not file any 
authority in writing signed by the ap- 
pellant authorising him to act on his 
behalf. A telegram was sent to him by! 
his client in which he was asked to file the 
appeal and was informed that the power 
of attorney was being sent ; but Mr. 
Sardha Ram says that, he received no 
power of attorney and consequently 
treated the telegram as his authority in 
writing and filed this appeal. No autho- 
rity has been cited by counsel in support 
of his contention, that a telegram amounts 
to an authority in writing entitling him 
to act on behalf of his client. On the 
other hand, it appears that another 
authority in writing was clearly contem- 
plated by the message contained in the 
telegram and it was not intended that 
the telegram should be treated as the 
authority of the counsel to file the ap- 
peal. 

I must, therefore, dismiss this appeal 
but under the peculiar circumstances 
leave the parties to bear their own costs. 

D.D. Appeal dismissed, 

A. L R. 1927 Lahore 398 (2) 

Broadway, J. 
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Jai IjAL, j* 

Uram Plaintiff— Appellant. 


V. 

Mast Ram and others — Defendants— 
Respondents. 

Second Appeal No. 2713 of 1926, Deci- 
ded on 16th March 1927, from the de- 
cree of the Dist. J., Hoshiarpur, D/- 10th 
August 1926. 

Civil P. C., 0. 3, R. ^—Telegram infortTiing 
pleader to file appeal and informing that pro- 
per authority was being sent is no authority to 
act. 

A telegram from the client in which the 
pleader is asked to file the appeal and informs 
that the power of attorney was being sent does 
not amount to an authority in writing entitling 
the pleader to file an appeal or to act on behalf 
of his client. [P 398 0 2] 

Sardha Ram Kapur — for :Appellant. 

Shambhu Lai Puri — for Respondents. 


Bahu Ba7n and others — Accused 
Petitioners. 


The Crown — Opposite Party. 

Criminal Revision No. 1229 of 1926, 
)ecided on 15th November 1926, from 
he order of the S. J., Jullundur, D/* 
4th June 1926. 

Criminal P. C., Ss. 407 and 403— Trial began 
y a Magistrate when possessed with second clnss 
owers and concluded when possessed with first 
!ass powers— -Appeal lies to Sessions Judge. 

In a case where the accused are convicted ou ® 
rial held by a Magistrate who started with 
econd class powers but at the time when b® 
oucluded the trial was possessed of first claM 
•owers, the appeal lies to the Sessions Judge , • 

. B. 1925 Fatna «2, Foil. [P 399 C U 

T. D. Khanna — for Petitioners. 
Broadway. J. — The petitioners in this 
sase have been convicted of offences 
inder Ss. 325 and 323. Indian Pen^ 
jode. They preferred an appeal to the 
earned Sessions Judge who returned 
same to the Advocate of the appeUena 
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direofcing him to lodge it before the Dis- 
trict Magistrate, He passed this order in 
the following circumstances : — On the 
3rd May 192i when the case was started 
the Magistrate had only second class 
powers. For some reasons or other the 
proceedings were protracted and the case 
was ultimately decided on the 29th 
March 1925. During the pendency of 
these proceedings the Magistrate was 
given first class powers by a Notifica- 
tion dated the 6th August 1925. In 
these circumstances the learned Sessions 
Judge, apparently following the decision 
of the Lower Burma <3hief Court in King 
Emperor v. Nagpaw (l) held that the 
appeal was not cognizable by him but by 
the learned District Magistrate. Against 
this decision the petitioners have come 
up to this Court on revision through Mr, 
T. D. Khanna who has urged that the 
view taken by the learned Sessions Judge 
is erroneous, and that when a trial is 
held by a second class Magistrate and is 
completed by the same Magistrate after 
he has been given first class powers the 
appeal would. lie to the Sessions Judge. 

Under S. 107 (1), Criminal P. C., any 
person convicted on a trial held by any 
Magistrate of the 2nd or 3rd class may 
appeal to the District Magistrate and 
under S. 408 any person convicted on a 
trial held by ^ * a Magistrate of the 

first class may appeal to ‘the Court of 
Session. In the present case the peti- 
tioners were convicted on a trial;held by 
a Magistrate who started with second 
class powers but at the time when he 
concluded the trial was possessed of first 
class powers. In these circumstances 1 
am of opinion that the appeal lay to the 
Sessions Court, and in this view I am 
supported by Sheobhanjan Singh v. Em- 
peror {A. I. R. 1925 Patna 472 )a case 
decided by Mullick and Bucknill, JJ., of 
the Patna High Court. There the facts 
were very similar to those >of the present 
case. The trial had been commenced by 
a second class Magistrate who had been 
given first class powers a short time be- 
fore the trial concluded. I therefore 
hold that the appeal had been properly 
filed in the Sessions Court, and accepting 
this petition I direct that the appeal be 
re-admitted in that Court and be disposed 
of in accordance with law. 

G.B. Revision allowed. 


(1) C1908J 4 L, B, B. 289=8 0. L. Z, 48, 
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Campbell, J. 

Kirpa Ram — Defendant — Petitioner. 

V. 

Bhupa and others — Plaintifi’s — Respon- 
dents. 

Civil Revision Petition No. 865 of 
1925, Decided on 25th SJarch 192 from 
the decree of the 4th Sub*J., Bhawan, 
D;'- 12th August 1926. 

(а) Provincial Small Cause Courls Act, Art. 
35 («) — Scope. 

A suit for the value of trees wrongfully cut. 
and misappropriated falls within Art. 35 (ii). 

[P. 400 C 1] 

(б) Provincial Small Cause Courts Act, S, 25 — 
Jurisdiction. 

Whsre the plea of jurisdiction is not taken in 
the lower Court, but is raised for the first time 
in revision in the High Court the High Court is 
not bound to interfere : A. I. It. 1923 All. 
428, Foil. [P,400 C l] 

Nawal Kishore for Mehr Chand Maha- 
jan — for Petitioner. 

Mukand Lai Puri — for Respondents. 

Campbell, J. — This was a suit for 
Rs, 8-8-0 on account of the price of treea 
and damage to fencing.jThe plaint alleged 
that two years before suit the defendant 
out the trees standing in khasra Nos. 580 
and 582 belonging to the plaintiffs and 
damaged the plaintiffs’ fencing. Later 
on the plaintiffs’ boundary had been- 
demarcated and the fact came to light 
that the trees cut by the defendant had* 
stood in the plaintiffs’ land. Hence the 
claim for compensation was preferred. 
The defendant pleaded that he cut the 
trees from his own land and that no 
damage was done to the fencing. 

The suit was tried by a Court of SmalL 
Causes which framed issues and held 
apparently a complete enquiry in the 
course of which a local commission was 
issued to a retired Patwari to taka 
measurements and ascertain in what 
field numbers the trees had stood. ThOv 
Court decided that the trees had be- 
longed to the plaintiffs and that no 
damage to any fencing had been proved^ 
The plaintiffs were given a decree for 
Rs. 4-8-0. The defendant has now come 
to this Court on revision with a plea 
that the Court of Small Causes had na 
jurisdiction to entertain the suit by 
reason of the prohibition contained in 
Article 35 (ii) of the second schedule to 
the Provincial Small Cause Courts Act, 
This plea was not raised in the Oourt- 
below. 


400 Uhore Khuda Yab v Md, 

In several cases of suits for^ ‘^Isappro- 
lof trees that the suit fell 

'priatedithasbeeubeld‘h 

|within Article 35 by 

case IS on „ of the Allahabad 

Mr. Justice ^^nd ay^^ jcunuiar Pal 

Sigh Molio» (!)• That was a 

’'■ •ffor Bs W the value of a tree alleged 
suit for BS. ’^^.gngfuiiy cut by tbe 

s°fflnXnts the tenants of the plaintiff. 

A eugtby trial was held and the plea o 
• -eviction was not taken in the Court 
Cow burwls raised for the first time 
hi revision to the High Court. The 
learned Judge held that, in any case he 
wou°d not interfere, as he was not bound 
Vn do SO and that secondly, bearing in 
mind the defence set up by the defen- 
dants, they could scarcely, come to 
fVin High Court and say that the act in 
respect of which the suit, was brought 
■^a.3 an act amounting to an offence, 
their whole case being that the tree in 
/..lostion was theirs and had been cut in 

tsToise of their own rights. 

In trbe present case moreover it is 
doubtful whether the terms of the plaint 
can be said to contain a definite allega- 
tion of a criminal offence. I am not 
prepared to interfere and I dismiss the 
petition with costs. 

B.D. Petition dismissed, 

”7l) A. I. R. 1923 All. 428; 
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Addison, J. 

Kkuda Yar and others — Plaintiffs— 

Appellants. 

V. 

■Muhammad Yar and others Defen- 
dants — Respondents. 

Second Appeal No. 234 of 1926, Deci" 
ded on 3rd November 1926, from the 
decree of the Dist. J.( Mianwali, D/- 31st 
August 1925. 

(a) Custom {Punjab) — Sucewsfon — Awans of 
Mianwali — Whole brother excludes half-brother. 
By custom amongst Awans of tillage Nammal 
-of the Mianwali District a brother of the whole 
blood succeeds to his deceased brothet*s estate 
'to the exclusion of his brother of the half-blood. 

CP 400. 0 2 P 402, 0 1] 
(b) Custom {Panjab) — Succession — Whole and 
half-blood succeed together if property of com- 
<fnon ancestor (s distributed yer capita unless 
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members of whole blood have 'formed separate 
group. 

In the case of collateral succession, in a con- 
test between the whole blood and the half-blooa, 
the Court may presume, until the contrary is 
proved, that when the property of the common 
ancestor was distributed per capita (pagwand) 
the whole blood and half-blood succeed together 
but where brothers of the whole blood sub- 
sequently form separate groups and so regulate 
succession among themselves as to alter the rule 
of distribution, the presumption will cease to 
operate. [P:i00. ° 2] 

G. R. Khanna — for Appellants. 

Af . L, Puri — for Respondents. 

Judgment. — The sole question in 
this appeal is whether by custom 
amongst Awans of village Nammal of 
the Mianwali District a brother of the] 
whole blood succeeds to his deceased 
brother’s estate to the exclusion of his 
brother of the half-blood. The trial 
Court found that he did not, while the 
lower appellate Court found that he did. 
The plaintiffs have preferred this second 
appeal after obtaining the necessary 
certificates under S. 41 (3) of the Punjab 
Courts Act. 

It is common ground that the Pagwand 
rule (per capita) has now superseded 
the chundavand rule (per stirpes) so far 
as succession to the father s estate is 
concerned. That being the case, the 
general rule of custom is stated as 
follows in paragraph 26 of Rattigan’s 
Digest of Customary Law : 

In the case of collateral succession, in 
a contest between the whole blood and 
the half-blood, the Court may presume 
until the contrary is proved, that when 
the property of the common ancestor was 
distributed per capita (pagwand) th® 
whole blood and half blood succeed to- 
gether ; but where brothers of the whole 
blood subsequently form separate groups 
and so regulate succession among them- 
selves as to alter the original rule of dis 
tribution, the presumption will cease tq 
operate. The initial onus therefore, Ipyj 
on the defendant, bub in order to dis 
charge it it was sufficient for him to 
establish that he and his full brother 
now deceased, formed subsequently a 
group amongst themselves distinct from 
their half-brother, whose sons the 
tiffs are. This plea was taken by the 
defendant, but the trial Court decided 
against him on that question. J-n® 
District Judge on appeal held that i» 

the present case there was evidence tna 

the deceased and his full brother liv 
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together, cultivated their land jointly, 
and formed a separate group from their 
half brother. It was objected that this was 
not a proper finding and did not con- 
clude the matter as he should have 
called the evidence on the point “good” 
or evidence “which proved.” It is clear, 
however, that he meant it to be a full 
finding. In all probability be had the 
report Sherkhan v. Mahomed Khan (l) 
5 L. 117 at 120 Para (3) before him when 

he was writing. It is there said : 

It may be said at onoe that there is no evi- 
deuce of the respective descendants of the two 
mothers having formed themselves into separate 
distinct groups. 

The District Judge’s meaning was that 
this was not the case here, though he 
might have expressed it more clearly. 
Besides it is established that, though the 
holding remained joint the revenue 
papers up to 1921 after 1908 showed the 
two full brothers cultivating jointly the 
land, which they held while the half 
brother cultivated his separately. This 
amounted to a private family partition. 
This condition of affairs was also sup- 
ported by oral testimony which should 
not have been rejected in face of the re- 
venue entries.-There is no doubt, therefore, 
that the two full brothers did constitute 
themselves into a distinct group-separate 
from their half-brother. It follows that 
there is no presumption that the whole 
and half blood succeed together. In 
connexion with thiu question I might 
also refer to the remarks in Khudayar v. 
Ahmad (2). 

I next come to the customary Law *of 
Mianwali District. In the Biwaj-i-am pre- 
pared.in the settlement of 1878, it i.s said 
that after the death of a sonless brother 
his full brother excludes his half-brother 
tvhether the land is ancestral or not, 
l^ut it is added in families where the 
^I'ialf brothers are stronger than the full 
brothers and the property is still joint, 
then all succeed equally, though, if the 
property is divided then in no case does 
the half brother take a share. An in- 
stance from Ohakrala village is given in 
that Biwaj-i-am in which the full 
brother excluded his half-brother. In 
the Riwaj-i* am of 1908 it is recorded that 
though sons of all wives inherit equally 
from their father yet on the death of the 
SOD the cust om as to succession by brothers 

(1) A. I. R. 1924 Lah. 605=6 Lab. 117. 

Ca) [1919] 83 P.R. 1919=51 I. 0. 298. 

1927 L/61 & 62 ■ 


Lahore 401 

is different. Among Pathans with three 
exceptions, and among Syeds, the full 
brothers succeed in prefereuce to the 
half brothers. Among the three excep- 
tions to the Pathan rule and among 
Hindus, the full and half blood succeed 
equally. The Jats also said that they 
followed the rule of equal succession 
but several instances have been quoted 
among them in which full brothers 

excluded half-brothers. The Blocbis are 

equally divided as to which custom they 
follow. The Awans are also divided on 
this question succession having taken 
both ways. Four instances are given in 
this Biwaj-i-am where Awans of Nammal 
the village in question in this case 
followed the rule of succession by the 
full blood, while five instances are given 
where Awans of the Cbakrala Thame- 
wali tract follow the rule of equal 
succession. This means that ten in- 
stances are given in the two Riwaj-i-ams 
namely one instance from Cbakrala given 
in the first document of 1878 where the 
full blood succeeded while five instances 
are given in the 1908 document from the 
Chikrala tract where there wase^ual sue* 
cession and four instances are given from 
Nammal where the whole blood excluded 
the half blood. All these instances are 
admitted and are not in dispute. The 
latter instances, which will be discussed 
hereafter, are also not in dispute. It 
followed that the old Riwaj-i-Am, which 
remains a valuable piece of evidence [see 
Masta V. Pohlo (3)] was in favour of the 
full blood excluding the half-blood, but 
that in the interval between 1878 and 
1908 some Awans stated that they 
followed one rule ‘and some that they 
followed the other. The instances in 
favour of equal succession were all from 
the Cbakrala tract and instances the 
opp3 dte way from Nimmal The* new 
Riwaj-i*am shows further that soma 
tribes still adhere completely to' the 
oil I’jle of bh) fall blood while other 
tribes,'iocluding the Awans are about 
equally divided in opinion between the 
two rules. .While there was thus a 
general rule in 1878, the rule of the full 
blood had come into some disfavour 
by 1908, but it still preponderated on 
the whole though the Awans were 
divided as to it. 

There are two distinct tracts in Mian- 
wali District where Awans* reside. One 


(8) [1896] 52 F. R. 1896. 
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is the High lying tract of Chakrala 
Thamewali which is at a long distance, 
and separated from the low lying tract 
of NammalDhiba. There is nothing to 
show that the Awans in these two tracts 
belong to different sub-divisions, but the 
instances already quoted go to show that 
in the Chakrala tract the Awans changed 
from the full blood to the equal succes- 
sion between 1878 and 1908 while in the 
Kammal tract the instances are all of 
full blood succession. This seems to have 
furnished the ratio decidendi in Ghulam 
Mahomed Khan v. Narkhan (4) where it 
was held that in Chakrala amongst Awans 
all brothers succeeded equally. It was 
pointed out there that the rule of succes- 
eion as between brothers varied according 
to the Customary Law of the district, 
and that none of the instances relating to 
the exclusion of the half-blood came 
from Chakrala itself. The old Riwaj-i- 
am does not seem to have been quoted 
and there was no question in that case 
of separation into two groups. By 
analogous reasoning it seems to follow 
that the Awans of the Nammal tract 
have adhered to the old custom which 
still prevails in full force amongst them. 

Even though the Awans of the Wo tracts 
cannot be said to constitute two different 
sub-divisions it does not follow that 
these Awans must necessarily follow the 
same custom in matters of succession 
like the present. Custom does vary from 
locality to locality. The Awans of the 
Nammal tract are obviously more con- 
servative than members of their tribe 
living in the other tract and have con- 
tinued to follow the old customary rule 
which is also the rule of succession 
according to their personal law (Muham- 
madan). It remains to examine the other 
instances proved. In favour of the full 
blood I have already noted the instance 
from Chakrala given in the 1878 Riwaj- 
i-am, and the four instances from Nam- 
mal (one of them is in fact an instance 
from the neighbouring village of Dbiba) 
given in the 1903 document. The sixth 
instance is a judicial one, Muhammad v. 
Tara (Civil Appeal No, 286 of 1898). 
It was held by the Chief Court in that 
case, which came from Nammal, that half 
brothers had not succeeded in proving 
that they succeeded along with full bro- 
thers and that the Kiwaj i-am was 

(4) [19171 65 P. R. 1917=41 1. C. 897=105 P. 

W. B. 1917. 


against their contention. The fact that 
this case went to the Chief Court was 
not apparently brought to the notice of 
the learned Judges who decided Sher 
Khan v. Mahomed Khan (1) 

The seventh instance of full blood suc- 
cession comes after 1908 and is a case 
from Dbiba (adjoining Nammal). In 
1910 on the marriage of the widow of 
Sultan his four full brothers, Rahman, 
Khan Zaman, Jehan and Muhammad 
Zaman, excluded three half-brothers 
Bega, Fajra and Nur Nai. 

Again (8th instance) in Nammal in 
1920, on the death of the widow of 
Muzaffar his full brother Allah Tar 
excluded the half-brother Shar. 

Lastly (9th instance) in 1923 in Nam- 
mal. on the death of Ghulam Muhammad, 
his full brother, Muhammad Khan, ex- 
cluded two half-brothers Ahmad and 
Shera. 

The last two instances are not with- 
out value, though there may yet be time 
to dispute them, as they clearly show 
that in Nammal up to the present day 
the old rule persists. Of these nine 
instances of full blood succession six come 
from Nammal, two from the neighbour- 
ing village of Dhiba, and one from Chak- 
rala, the solitary instance in the latter 
place being prior to 1878. On the other 
band, there are four instances of equal 
succession in the Chakrala Tbamewala 
tract given in the Riwaj-i-am of 1908. 
The fifth instance of equal succession 
comes from Dher Yaru Wala village, new 
Mianwali town, removed from the two 
main Awan tracts (see survey map 
attached to the judgment of the District 
Judge). This is also given in the 1908 
Riwaj"i"am. The only other case is that 
reported as Sher Khan v. Mahome^ 
Khan (1) and it comes from NammaL 
The plaintiff in it set up a special family 
custom and failed to prove it, and that 
fact being emphasised frequently in the 
judgment, it is impossible to say that 
the decision in thai suit would have 
been, had the case set up been that the 
Awans of Nammal had continued to fol- 
low the old custom, given in the first 
Riwaj-i-am, as that document was not 
before the Court in that suit. Further, 
it was held that there was no evidence 
of separation in that case. It cannot, 
therefore, be taken as an authority bind- 
ing npon me in this case, though even m 
it the difference as regards this custom 
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laefcween the two tracts was apparent. 

I have already discussed Ghidam Maho’ 
med Khan v. JYwr Khan (4). 

In Namaial, therefore, it has been 
•established beyond doubt (there being no 
-exception to the rule there except the 
Kjase reported as Sher Khan v. 2dahomcd 
Khan (1) where the plaintiff set up a 
-special family question and failed to 
prove it) that the rule of succession 
•amongst Awan brothers is that the full 
blood excludes the half-blood. This is 
in accordance with the old Riwaj-i-am 
and with the personal law of the parties. 
Though, therefore, the Awans of the two 
tracts were divided in opinion when the 
Riwaj-i-am of 1908 was drawn up, it is 
clear from the instances quoted that the 
J^ammal villagers adhered to the old 
customary rule and that the villagers 
•of the Ohakrala tract favoured the newer 
•rule of equal succession. The fact that 
these latter villages have changed an 
•old custom cannot a^ect the villagers of 
Nammal, who have adhered to it. In 
my judgment, therefore, the decision of 
i}he learned District Judge was correct. 

A decision strictly in point is Khuda 
"Yar V. Ahynad (2) though it was about 
Jats of the Mianwali tahsil and district. 
The Jats, according to the later Riwaj-i- 
am, asserted the rule of equal succession 
. though there were instances of the full 
blood excluding the half-blood, whereas 
the Awans did not assert the rule univer- 
sally but were divided as to what the 
custom was. Yet in a case similar to the 
present, it was held that the burden was 
upon the half-brothers to establish that 
they succeeded with full brothers and 
that they had failed to discharge it. 
The evidence in the present case goes 
further and proves that in Nammal 
amongst Awans the full brother excludes 
the half brother, this being the invari- 
able rule followed from ancient times, 
though amongst the Awans of the sepa- 
rated Ohakrala tract a new custom 
appears to have arisen, as held in GhU' 
lam Mahomed Khan v. Nur Khan (4). 

For these reasons I dismiss this appeal 
with costs. 

B.D. Appeal dismissed. 
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Ram Parshad — Defendant — Petitioner. 

V. 

Jauhri Mal and others — Plaintitls and 
Defendant — Respondents. 

Civil Revision Petition No. 760 of 

1926, Decided on 7fch February 1927, 

from an order of the 3rd Cl. Sub.-J., 

Jullundur, D/- 4th February 1926. 

Civil P. C., Ss. 151 and 152 — Application 
under — Court cannot amend decree which is in 
conformity with judgment. 

There is no power in the Court to amend the 
decree which is in conformity with the judg- 
ment and to amend the judgment on an appli- 
cation under Ss. 151/152. [P 401 C 1] 

R. C. Soni — for Petitioner. 

Jagan Nath Agarwal — for Respon- 
dents. 

Judgment. — In this case the plaintiffs 
brought a suit against Mb. Sukh Devi 
widow of Lachman and Ram Parshad, 
son of Lachman, on a bond executed by 
Mt. Sukh Devi on behalf of herself and 
as guardian of Ram Parshad defendant. 
Various issues were framed and the 
Court held that the plaintiffs were en- 
titled to sue, that consideration was 
proved, that there was no need to reduce 
interest, that there was no proof of settle- 
ment on payment of Rs. 688, that the 
money was not spent for the benefit of 
Defendant No. 2, the son who was a 
minor, nor was it spent on joint family 
interest, and gave a decree to the plaintiff 
for Rs. 1,000 and costs against Mt. 
Sukh Devi alone. A decree was drawn 
up in conformity with this judgment. 
The decree is dated the 4bh January, 
1926. 

On the 2Qd February 1926, the plain- 
tiff applied that the property of Lach- 
man deceased should have been made 
liable as it had been proved that the 
amount in suit was raised for the benefit 
of the defendants’ family and that most 
of the debt had been incurred by Lach- 
man deceased. They, therefore, prayed 
that the property of Lachman deceased 
might be made liable for the payment of 
the debt. Without issuing notice to the 
other side the trial Court passed an 
order saying that it had seen the 
original records and there was a clerical 
mistake. It ordered amendment in the 
decree-sheet and directed that the fol- 
lowing words be added in the judgment : 
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“Decree is passed also against the pro- 
perty of Lachman deceased." 

Defendant Ko. 2 has come in revision. 
His counsel contends that no such oi'der 
could be passed without notice to him 
and that, secondly, there was no power 
in the Court to amend the decree which 
was in conformity with the judgment 
and that the Court had no power to 
amend the judgment on an applicati(^ 
under S. 151/152 of the Civil P* G- 
Counsel for the respondents concedes 
that the Court had no such power, but 
he contends that the respondents have 
been greatly prejudiced by the Courts 
action, because if the Court had not ac- 
cepted their application they could have 
appealed from the order of the trial 
Court and that now they may be barred 
by limitation. I am unable, however, 
to see how this fact can affect my deci- 
sion in this revision. The Court had 
no power to do what it did and the 
plaintiff-respondents misconceived their 
remedy. Whether they can now file an 
appeal or not, or whether the time spent 
by them should be allowed or not, is a 
matter for them and for the District 
Judge to decide if an appeal is presented. 

I accept the revision and setting 
aside the order of the Court amending 
the judgment and the decree restore the 
original order and decree. The petitioner 
will have the costs of this revision. 

R.D. Bevision accepted. 
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Broadway and Zafar Ali, J. 

Mt. Bam Zawr— Plaintiff — Appellant. 

V. 

Atma Singh and another — Defendants 
— Respondents. 

First Appeal No. 2060 of 1922, Deci- 
ded on 11th November 1926, from the 
decree of the Sr. Sub-J., Amritsar, D/- 
24bh July 1922. 

Will — Construction — Absolute estate coh- 
f erred on legatee but legatee to take some time 
after attaining majorily—No interest conferred 
on anybody for the time between the majority of 
legatee and his getting the property— Legatee 
lakes as soon as he attains majority. 

' \Vbere a will confers an absolute gift, but 
directs that the property so given shall not be 
made over to the legatee until he has attained 
a certain age beyond the period of his majority, 
such direction is inoperative, unless the wili 
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confers an interest in the property upon some' 
person for the intervening period, and the lega- 
tee is entitled to have the property banded over 
to him as soon as he attains his majority. 

[P. 407. C. 1]. 

A will provided ; "After my death the afore- 
said two sons of mine and other sons who will 
be born in future will become the owners 
(malik wa qabiz) of every kind of property left 
by me in equal shares. But the property owned 
by the legatees will remain under the manage- 
ment of my wife Mt. R. during her life.tinie.. 
Mt. R, during her lifetime will be competent to 
make every kind of management of their pro- 
perty and to look after them. No legatee will 
have a right to interfere in her management to 
get the property of his share partitioned and to 
alienate it or to encumber it with any charge.- 
If any legatee violates the above condition, the 
aforesaid R, the manager, will be oompetent to 
have the attachment and sale prooeedings set 
aside and the property released.” On attaining 
majority one of the sons alienated his share and 
R sued to set aside alienation. [P. 403, 0. 

Held : that the estate that passed under the 
terms of the will to the two sons was an abso- 
lute one and that the right of management and 
the right to enjoy the rents conferred on Mt. R- 
was not such an interest as could be given efieot 
to, to postpone the making over of the corpus of 
the estate to the legatees as soon as they attain- 
ed majority and the alienation therefore was not 
illegal. [P. 408, C. 1): 

Held : further that attestation of the will by 
the son would not operate as estoppel against 
him : 30 All. 84 (P. C.) and 24 Cal. 44, Ref. 56 
Bom. 319, Rel. on. [P. 403, 0. 1] 

Tek Chand and Jagan Nath Bhandari 
— for Appellant. 

Manohar Lai and Mehr Chand Maha* 
fan — for Respondents. 

Broadway, J. — One Mohkam Ghandr 
an Ahluwalia of Amritsar, died on the 
11th of August 1920, leaving him surviv- 
ing a widow, Mt. Ram Kaur, and two 
sons, Gurbakhsh Das and Narsingh Das, 
the former of whom was a major, whilo- 
Narsingh Das was a minor. On the lOth 
of August 1920 Mohkam Chand had execu- 
ted a will which had been attested as a 
witness by Gurbakhsh Das. The attesta- 
tion included a statement by Gurbakhsh 
Das, aged about 18 years to the effect 
that he had read the will and that it waS" 
correct. On the 12th of March 1921 Mt. 
Ram Kaur propounded the will and asked 
for probate thereof as the executrix- 
This application for probate was op* 
posed by Bala Mai and Gurbakhsh Das, 
Bala Mai claiming to be an alienee- 
from Gurbakhsh Das. Gurbakhsh Das 
later withdrew his caveat and despit^ 
Bala Mai's objections probate was granted 
to Mt. Ram Kaur on the 4th of 
ary 1922. In the meantime, on the lita 
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of August 1921, Gurbakhsh Das had exe- 
cuted a deed of sale iu favour of one 
Atma Singh, purporting to sell his (Gur- 
bakhsh Das’s) half share in three specific 
shops which had formed part of Mohkam 
Chand*s estate. On the 31st of August 
1921, Mt. Ram Kaur instituted a suit 
against Atma Singh and her son Gur- 
bakhah Das asking for a declaration that 
the sale in question was null and void 
and therefore incompetent. It was also 
urged that it had been made without con- 
sideration. Her suit having been dismissed 
she has come up to this Court in ap- 
peal through Mr. Tek Chand, while 
Atma Singh has, through Mr. Manohar 
Lai, filed a cross appeal relating to the 
question of costs. 

The main question in this appeal 
is whether the will has been correctly 
interpreted by the trial Court. This 
will is to be found printed at pages 3 to 7 
of the paper book. It commences with the 
statement of the testator’s position in life 
and the motive which induced him to exe- 
cute the will and also names of the mem- 
bers of his family. After giving a descrip- 
tion of his property he proceeds to deal 
with it. the important clauses being 
Clauses 2, 3 and 4. Clause 2 is as follows . 

After my death the aforesaid two sons of mine 
and other sons who will be born in future will 
[become the owners and possessors (malik wa 
Iqabiz) of every kind of property left by me m 
Uqual shares. But the property owned by the 
l6gat668 will r6inain UDder th6 managetnent of 
my wife Mt. Ram Kaur during her lifetime. 
Mt. Ram ifaur mother of the legatees, during 
her lifetime will be competent to make 
kind of management of their property and to 
look after thoni* None of the legatees duriog 
the lifetime of their mother will take manage- 
ment of his property into his hand. No legatee 
will have a right to interfere in her management 
to get the property of his share partitioned and 
to alienate it or to enoutnbsr it with any charge. 
No creditor or decree-holder of a legatee will be 
competent to realize his demand from the share 
of the said legatee by means of attachment and 
auction sale through Court. If any 
iates the above coadition, the aforesaid .Iti R 
Kaur, the manager, will be competent to have 
the attachment and sale proceedings set aside 
and the property released. 

It is in reliance on this clause that 
"this suit has been instituted. Reading 
this clause by itself, in my judgment, it 
is perfectly clear that the sons of the 
testator acquired absolute right to the 
properties devised to them. It ha*®, how- 
ever, been urged by Mr. Tek Ohand that 
in order to interpret the will as it should 
be interpreted it is essential that the 
whole of it should De examined and duly 


weighed. In this view he is of course 
perfectly correct, for it is quite possible 
that one clause which prima facie would 
devise an absolute estate on a legatee 
might be governed by a later clause re- 
ducing that estate to something other 
than an absolute one. It has been far- 
ther urged that the mere use of the 
expressions ‘malik wa qabiz' do not of 
themselves connote the passing of an 
absolute estate and on this point various 
authorities have been cited. Turning to 
the other clauses of the will- it will be 
seen that in Cl. 3 it is laid down that 
Mt. Ram Kaur is to be fully competent 
to realize all the debts due to the estate 
and to carry on the current business, a 
part of which was a contract of sale of 
liquor, under her owm personal supervi- 
sion. The immovable property was to 
be managed by her, she being responsible 
for the realization of the rents as well as 
the settlements of the rents. She was 
to be responsible for the repairs to the 
houses. Then come the following words : 

She will have full powers to spend the income 
of rent, interest and profits of the trade business 
on expenses relating to the family, education, 
betrothal, marriage and other expenses of her 
children. Each and every night the legatees 
will give the daily income of the shops to her, 
and they will get money from her according to 
their need. In other words she will be competent 
to make management of every kind. None will 
have a right to interfere in her management and 
to take an account from her. But she will not 
be competent to waste, destroy and alienate the 
property of the legatees. 

Ib has been urged by Mr. Tek Chand 
that under the terms of these two clauses 
the corpus of the property was vested to 
a limited extent in the two sons but that 
they had been deprived of the enjoyment 
of the income thereof, the enjoyment of 
the same being made over to Mt. Ram 
Kaur for her life. He, therefore, urged 
that the estate that vested in the sons 
on the death of their father was one 
other than an absolute one and that, 
therefore, the alienation of a portion of 
the corpus of the estate by one of the 
legatees being opposed, not only to the 
will but to the estate which was taken 
by him under the will, must be declared 
void. In the alternative he urged that 
assuming that the estate taken by the 
sons was an absolute one, nevertheless 
the income having been made over to 
Mb. Ram Kaur for her life entitled her 
to retain possession of the entire estate 
of the testator during her lifetime and 


40G Lahore Mt. Bam Kaur v. Atma Sikgh (Broadway, J.) 


1 


1927 


that, therefore, in any event, she would 
be entitled to a declaration to the effect 
that she could retain the property and 
enjoy the income thereof during her life. 
On the other hand it was urged by 
Mr. Manohar Lai that once the estate 
had vested absolutely in the legatees any 
conditions or directions restricting their 
enjoyment of the property as owners 
should be disregarded. He also urged 
strenuously that by a proper reading of 
this will it should be held that the view 
taken by the trial Court was correct and 
that the estate that passed was an ab- 
solute one. Attention was drawrr to 
various authorities, such as Mulla’s 
Hindu Law, Majumdar’s Hindu Wills 
Act, Gour’s Hindu Code and Mayne s 
Hindu Law. At page 371 of the 4th 
edition of Mulla’s Hindu Law para. 318 
runs as follows : 

Where property is bequested absolutely to a 
person, but the will contains a direction that it 
shall not be alienated, or partitioned, or that it 
shall be applied or enjoyed in a particular 
manner, such direction is inoperative, and the 
legatee is entitled to receive the property as if 
the will had contained no such direction. 

Again in the next para. 319 it ii said 
that : 

where a will confers an absolute gift, but 
directs that the property so given shall not be 
made over to the legatee until be has attained a 
certain age beyond the period of his majority, 
such direction is inoperative, and the legatee is 
entitled on attaining his majority to receive the 
property as if the will bad contained no such 
direction, unless during the interval the income 
of the property is clearly disposed of in favour 
of some other person. 

The passages referred to by the learned 
counsel in the other works cited are to 


tbe same effect. In applying these prin- 
ciples to the present case it is first neces- 
sary definitely to construe the terms of 
this will. After giving full weight to 
Mr. Tek Ghand’s ai’guments and the 
authorities cited by him it seems to me 
that the correct interpretation of the 
document in question is that the estate 
taken by the two sons was an absolute 
one. I have borne in mind what has 
been said at the Bar with regard to the 
value to be placed on expressions such as 
milkiyyat and malik wa qabiz. 

I have also borne in mind that their 


Lordships of the Judicial Committee in 
Surajmani v. Rabi Nath Ojha (1) and 
other similar authorities, while laying 
down that the expression malik wa 


qabiz raises a presumption that full 
ownership is intended to pass, hold that 
it is a presumption which the surround- 
ing circumstances may rebut. In the- 
present case I am unable to see any 
circumstances which could or should 
reduce the meaning of these expressions 
• to anything less than a full and absolute 
estate or ownership. It was urged that 
the will clearly contemplated that the 
mother should remain in possession and 
that, therefore, the use of the word 
qabiz clearly was not meant to give 
the legatees a right to take possession of 
the property. As I read the document^ 
however, the expressions used are those 
that have become more or less recognised- 
as the correct expressions to be used in 
documents of this nature, connoting 
clearly the intention of the testator to 
pass an immediate estate to the legatee. 
It will be seen that the property is re- 
ferred to repeatedly in this document as 
belonging to the legatees. In Cl. 2, after 
a declaration that the sons are to be- 
come the owners and possessors’ of the- 
testator’s property of whatsoever descrip- 
tion, we have a reference to ‘the pro- 
perty owned’ by the legatees which is to 
remain under tbe management of their 
mother who will again be competent to- 
make every kind of management of ‘their 
property.’ Again, none of the legatees 
during tbe lifetime of their mother will- 
take the management of ‘his property' 
into his hands, and yet again t\o legatee 
will have a right to interfere in her 
management to get the ‘property of his 
share partitioned’ and to alienate it or 
to encumber it with any charge. 

In this view of the case it remains to 
be seen whether there has been a disposal 
of the income during the interval iu-' 
favour of some other person. As to this^ 
it has been urged that Mt. Bam Kaur 
must be held to have been given a lifo 
interest in the iuoome, for, although, 
according to Clause 3, she is directed to 
spend the income of the property on- 
expenses relating to the family generally^ 
it is specifically declared that nobody 
will have a right to interfere in her 
management and to take an account from 
her. In this respect it was urged that 
the fact that she had been given full 
control over the income without being 
liable to render accounts to anyone 
clearly indicated that she had an interest 
in tbe income of this property* 
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Now, such a dealing with property 
is. and has always been, recognised by 
the Courts of this country and of Eng- 
land. In Gosling v. Gosling (2), Vice- 
Chancellor Wood is reported as having 

said that . , u 

tbe principle of this Court has always been, to 

reooguize the right of all persons who attain the 
age of twentyone to enter upon the absolute use 
and enjoyment of the property given to them by 
a Will, notwithstanding any directions by the 
testator to the effect that they are not to enjoy 
it until a later age ; unless, during the interval, 
the property is given for the benefit of^ another. 

This principle has been recognized and 
followed in decisions of various High 
Courts in this country. In Lloyd v. 
Webb {B), 8. testator dying in 1896 be- 
queathed the whole of his property, with 
the exception of an annuity, to his wife 
and some other specific legacies, to his 
only son, who had attained majority at 
the date of his father’s death, but subject 
to the restriction that ho should not be 
allowed to enjoy it until the end of the 
year 1900 ; and appointed two trustees 
to carry out his wishes. It was held 
that the son took an immediate vested 
interest in the estate of the testator 
and that the condition restricting his 
immediate enjoyment was a condition 
ropugnant and was invalid. Gos ing v. 
Gosling (2). was -referred to with appro- 
val in this case. , , 

A case, which has, to my mind, a 
strong resemblance to the present one, is 
that of Husenbhoy v. Ahmedbhoy W. 
where it was held that , 

where a Will confers an k be 

directs that the property so affained a 

made over to the legatee until he has » 

certain age beyond the period of hi J ’ 
such direction is inoperative, unless the Will 

confers an interest in the property laffafoA 

person for the intervening nllr ^to 

is entitled to have the property handed over to 

him as soon as he attains his majority. 

There was a clause in will which 

was practically identical with the 
■clause of the will now under considera- 
tion. After making a bequest of tfte 

property, moveable and f 

the legatee in that case the testator 

went on to say that _ auu..,, ^ffaina 

when the said Husenbhoy ^hniedbhoy .. 

the age of twenty-five years my eswou 
make over my aiid property to him W' 
then my ‘executor’ Ahmedbhoy ^ 

•Bhall keep with him the whole of that P'^^y- 
And as to such interest as may be realized oy 
him he shall deal with the same m snoh. manner 


2) [1859] 128 B. B. 107. 
l8) [18973 24 Oal. 44. ^ 

(4) [1901] 26 Bom, 819=1 Bom. L. B. 33b. 
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as he thinks fit. The said Husenbhoy Ahmed- 
bhoy or anyone else has no right to ask for an 
account, etc,, in respect of that matter. 

Here, there was a Will containing a 
clause postponing the enjoyment of the 
income of certain property which had 
vested in the legatee to a specific period 
and a provision was made for the exe- 
cutor to use and enjoy the income of the 
said property as he pleased with the 
provision that neither the legatee nor 
anybody else had a right to call upon 
the said executor to call for an account 
thereof. It was held in that case that 
the legatee took an immediate estate and 
that the executor was boucd to hand 
over the estate to him without waiting 
for the period laid down. In the present 
case there is a similar provision making 
Mt, Ram Kaur manager of the property 
(and in more places than one in this will 
she is referred to as the manager) and 
directing her to use the property not at 
will bub for the use and benefit of her- 
self and her sons (the legatees), a provi- 
sion being made that neither the said 
legatees nor anybody else should call 
upon her to render an account of her 
management. I agree with Mr. Tek 
Ohand that this does nob make her an 
ordinary guardian of the property bub it 
seems to me that it cannot be said that 
the estate or interest given to her under 
the will was one carved out of the abso- 
lute estate that was given to Gurbakhsh 
Das and his minor brother under the 
will, and I cannot regard the proviso 
with regard bo the income of the estate 
as falling within the purview of the pro- 
viso referred bo in Gosling v. Gosling (2), 
para. 3L9 of Mullas Hindu Law. I can- 
not hold that during the interval that 
elapsed from the death of the husband to 
her own death the income of the property 
had been disposed of in favour of some 
other person.” Admittedly conditions 
restraining alienations or partition must 
be disregarded. That is perfectly clear 
from para. 316 of Mulla’s Hindu La w, a 
a paragraph based on certain definite 
authorities. This interpretation is m 
my judgment, further supported by the 
fact that in para. 4 of this will provision 
13 made for Mb. Atma Devi, the step- 
mother of the testator. There certain 
shops and houses specified are made oyer 
to her and then come the following 

words : . . 

She will be luUy oonpeteat to locate and eject 
tenants. She will be bound to effect repairs out 
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of the iacome of the rent. She will be fully 
competent to spend the remaining income of 
rent. But she will have no right to alienate the 
above shops and houses. 

That is the creation of a life estate in 
favour of Mt. Atma Davi in connexion 
with certain specified property. Similar 
words are not used in dealing with the 
rest of the property which was to be 
under the management of Mt. Ram Kaur. 
It may be that it was the intention of 
the testator, while giving his property 
to his sons, to place the management of 
the said property in the hands of his 
wife in whose business capacity, honesty 
and reliability he obviously had the ut- 
most confidence. But what we have to 
see is whether be has been able to carry 
out his intentions or wishes in this 
connexion, and after a most careful 
perusal and study of this document I am 
forced to the conclusion that the view 
taken by the Senior Subordinate Judge 
is correct and that the estate that passed 
under the terms of the will to the two 
sons was an absolute one and that the 
right of management and the right to 
enjoy the rents conferred on Mt. Ram 
Kaur is not such an interest as can be 
given effect to, to postpone the making 
over of the corpus of the estate to the 
legatees. Gurbakhsh Das, therefore, was 
□ot acting illegally in making the aliena- 
tion that he did, and I would, therefore, 
dismiss this appeal with costs. 

With reference to the cross appeal, 
having regard to the fact that the de- 
fence set up by the defendants during 
the trial amply justified the orders 
passed as to costs by the trial Court, 1 
would dismiss it also with costs. 

In conclusion, although the above dis- 
poses of the appeal, I would note that 
I do not think that it has been proved 
that the property in suit was joint pro- 
perty. I would also hold that Gurbakhsh 
Das’s attestation of the Will does not 
operate as an estoppel. 

Zafar Ali, J.— I agree. 

• 

<i>B. Appeal dismissed. 
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Campbell and Tek Chand, JJ, 

Alliance Bank of Simla, Ltd , — Plain- 
tiffs — Appellants. 

V. 

Ghamandi Lal-Jaini Lal — Defendants 
— Respondents. 

First Appeal ^Jo. 357 of 1925, Decided 
on 14th February 1927, from the Prelim- 
inary decree of the 1st Cl. Sub-J., 
D^lhi, D/- 23rd December 1924. 

(а) Contract Act, Ss. Ill and llQ^Dhtinc- 
tion between lien and rights of creditor indi^ 
caled — One es mere right of retention, in Che 
other special property in the chattel is created. 

The distinction between the general lien of a 
bailee (whether he be a banker or not) and the 
right of a creditor who advances money to 
accommodate his customers to buy goods and 
deposit them with him on what is called the 
“godown system” is important. The former 
merely confers on the lien-holder the right to 
retain the goods until payment and does not 
carry with it the right of sale to secure the debt 
or indemnity, but the latter conveys with it 
the implication that the security shall, if neces- 
sary, be made effectual to discharge the obliga- 
tion. In one case a mere right of retention or 
retainer is^ given, and in the other a special 
property in the chattel bailed is created In 
favour of the pledgee. [P. 410, C. 2] 

(б) Contract Act, S. 176 — Conditions neces- 
sary for exercise of pawnee’s right of sale are 
indicated. 

Where no period was fixed for the repayment 
of the loan or the redemption of the pledge in 
order to enforce the right of sale under S. 176. 
it was necessary for the pawnee to prove : (a) a 
demand for the amount due ; (b) a default by 
the pawnor ; (c) a notice of sale giving reason- 
able time to the pawnor to pay ; and (d) an 
actual sale, [p. 410<C. 2] 

(c) Tort — Conversion — Measure of damages 
is value of goods on date of conversion. 

In the case of wrongful conversion it is well- 
settled that the measure of damages is ordinarily 
the value of the goods on the date of such 
conversion. [P. 411, 0. 2] 

W. M. O'Connor — for Appellants, 

Sardka Ram and Mehr Chand Afaha" 
fan — for Respondents. 

Tek Chand, J. — On the 30th January 
1923, the Alliance Bank of Simla, Limi- 
ted, instituted a suit against the firm 
of Messrs. Ghamandi Lal-Narain DaSi 
piecegoods merchants, Delhi, for re- 
covery of Rs. 7,l60 alleged to be due on 
foot of an account, which began under 
an oral agreement between the parties 
according to which the Bank was to 
advance moneys on the security of piece- 
goods purchased by the defendants, the 
goods were to be kept in the Banks 
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godown and in case of failure of the 
defendants to repay oq demand the 
amount due, the Bank was authorized to 
eell the goods and apply the sale- pro- 
ceeds towards reduction of the amount. 
It was alleged that the defendants had 
after demand failed to pay the amount 
due and the plaintiff Bank had been 
compelled to sell a part of the goods 
hypothecated, and after giving credit for 
the price realized, Rs. 7.160 was still due 
for which sum a decree was claimed. 

Xhe defendant denied the alleged oral 
agreement and pleaded that they had an 
ordinary cash credit account with the 
Bank in which money was found due 
some time to the defendants and some 
time to the Bank, that this account had 
nothing to do with the goods which had 
been stored in the Bank's godowns on 
payment of rent and not as security for 
the advances, that the Bank had no 
authority to sell the goods, that, in fact,' 
no demand was ever made, that no sales 
actually took place and in any case the 
alleged sales were nob properly adver- 
tised or conducted and were not binding 
on the defendants. 

Before the issues were framed the 
plaintiff’s pleader pub forward an 
alternative claim to the effect that irres- 
pective of the agreement alleged in the 
plaint the plaintiff Bank had the power 
to sell goods “under the banker’s lien 
both under law and usage.” On the 27th 
April 1923, the Bank went into liquida- 
'tion and the suit was continued by the 
liquidator. 

The Sub-Judge held that the Bank had 
a general banker’s lien on the goods 
bailed with it, as described in S. 171 of 
the Contract Act, which entitled it 
merely to retain the goods as security 
for their general balance of account, that 
-its position was not that of a pledgee and 
consequently S. 176 being inapplicable 
the goods could not be legally sold. On 
the factum and validity of the sale the 
learned Judge found that even if S. 176 
applied there was no proof of any 
demand having been made by the plain- 
tiff or default in payment committed 
by the defendants and the sales not 
baying been properly advertised were 
not binding on the defendants. On these 
findings, he thought that the only 
way to do justice to parties was to 
•e.quare the amount originally paid by 
the plaintiff on behalf of the defen- 


dants in relation to the goods sold 
against that realized on account of sale 
thereof and to wipe off the two items 
from the account. He accordingly 
passed a preliminary decree declaring 
that the plaintiff was not entitled to 
include in the account sued upon any 
item on account of the defendants’ goods 
which it had illegally sold to third 
parties and directing that accounts be 
taken as to the amount due to the 
plaintiff from the defendants in accord- 
ance with the above decision. 

The plaintiff Bank has appealed and 
the first point urged on its behalf by M. 
O’Connor is that the suit should be 
treated as one on a mere overdraft and 
a decree passed in favour of the plaintiff 
for the amount due to it irrespective of 
the sale of the goods in dispute, the 
defendants being left to seek relief in a 
separate suit for damages if the goods be 
held to have been wrongfully sold by 
the Bank. After fully considering the 
argument of the learned counsel, I am 
unable to accept this contention and 
hold that he cannot be allowed to set up 
an entirely new case at this stage. In 
the plaint the plaintiff definitely alleged 
that the goods had been pledged with 
it as security for the advances made, that 
the Bank, exercising its rights as a 
pledgee, had sold them and given credit 
to the defendants for the proceeds there- 
of. In the statement of the plaintiff’s 
pleader the only alternative claim put 
forward was of on the basis of the 
“banker’s lion’’ under which the goods 
could legally be sold. In the course of 
the trial in the Court below, thera^ was 
no suggestion whatever that the plaintiff 
had sued on an ordinary overdraft ac- 
count nor did the ground of appeal to 
this Court make mention of any such 
claim. The appellant must, therefore, 
be limited to the allegations in the 
plaint as amplified by its counsel before 
issues in the Court below. 

As to the course of the business bet- 
ween the parties, I am of opinion that 
the learned Sub-Judge has in the open- 
ing para, of his judgment correctly 
summarized the position and this is fully 
borne out by Ex. P-l which is a detailed 
copy of the defendants’ account with the 
Bank, and by other documents on the 
file (Ex. P-2 to Ex. P-5, Ex. P-9 and 
Bi. P-10). These documents disclose 
that the defendants having entered into 
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contract for purchase of goods with third 
parties arranged with them that they 
should draw on the defendants and send 

the drafts accompanied by tl^ 

documents or invoice to the Bank, The 
latter paid off the drafts and received 
the goods and stored them in its godowns. 
The defendants subsequently took deli- 
very from the Bank against payments 
in accordance with the requirements 
of their business, Mr. Sardha Ram for 
the respondents made a faint-hearted 
attempt to contest this position and to 
argue that the Bank was merely a 
godown keeper or warehouseman for the 
defendants and that the goods were not 
kept with it as security for the advances. 
He was, however, unable to support this 
contention by any materials on the 

record. , . . , 

He further urged that the plaintm m 

the plaint had alleged a specific oral 
contract which had not been proved and . 
that the suit should be dismissed on 
this ground alone. It is no doubt true 
that there are no materials on the record 
to prove the alleged oral contract but, 
as already indicated, the plaintiff s 
counsel before issues had claimed the 
right of sale under the law by making 
the security available for repayments of 
its debt and I will examine the case now 
in this light. 

It seems to me that while the learned 
Sub-Judge has correctly described the 
course of business between the parties 
he has failed to appreciate the legal 
consequences flowing therefrom. It is 
obvious that S. 171 of the Contract Act 
has no applicability at all to the plain- 
tifl’s claim as disclosed by the course of 
dealings between the parties. That 
section refers to the lien of a banker, 
factor, or a wharfinger to retain as 
security for a general balance of account 
any goods bailed to him. In other words, 
if a certain sum is due to a Bank in one 
account it may. under certain circum- 
stances, make available other moneys or 
moveables that come into its hands in an- 
other account and thus reimburse itself 
in the former account. In the present 
case it is clear that the goods in question 
bad been bailed with the Bank as 
collateral security for payment of the 
moneys that had been advanced by it 
for purchasing these very goods. The 
case is, therefore, clearly one of a pledge 
as defined in S. 172 of the Indian Con- 
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tract Act and consequently under S. 176 
the Bank had the power, if default was 
made in payment on demand, to sell the 
goods, on giving defendants reasonable 
notice of the sale. The distinction bet- 
ween the general lien of a bailee 
(whether ha be a banker or not) and the 
right of a creditor who advances money 
bo accommodate his customers to buy 
goods and deposit them with him on 
what is called the “godowu system” is 
important and must be carefully kept m 
view. The former merely confers/ 
on the lien-holder the right to 'refcainf 
the goods until payment and does 
nob carry with it the right of sale 
to secure the debt or indemnity, but the 
latter conveys with it the implication 
that the security shall, if necessary, be 
made effectual to discharge the oblige" 
tion. In one case a mere right of deten- 
tion or retainer is given and in the other 
a special property in the chattel bailed 
is created in favour of the pledgee. 

It now remains to see whether the 
Bank in this case, possessing as it did 
the right of sale, exercised it in accord- 
ance with law. It is clear that no period 
was fixed for the re-payment of the loan 
or the redemption of the pledge. The 
plaint itself states that the amount was 
payable on demand. In order, therefore, 
to enforce the right of sale under S. 176, 
it was necessary for the Bank to prove : 

(a) a demand for the amount due ; 

(b) a default by the defendants ; 

(c) a notice of sale giving reasonable 
time to the defendants to pay ; and 

(d) an actual Sale. 

The plaintiff has not produced any 
documentary evidence to prove demand 
for repayment of the loan, but it is 
alleged that oral demands were made. 
The only witness to prove these is P. W. 
No. 2, Jagan Nath, Accountant of thd 
Bank. His evidence on the point i9» 
however, extremely vague and cannot lo 
the absence of further corroboration bo 
accepted. The plaintiff must, therefore^ 
be hold to have failed to establish tho 
first necessary ingredient. 

Assuming, however, that a demand 
was made and default committed it was 
still incumbent on the plaintiff to gij® 
the defendants reasonable notice of its 
intention to sell. There is no docuinSD 
tary evidence on this either, and ker® 
again we have only the vague sbatenaoo* 
of P. W. No. 2, Jagan Nath, who merely 
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states that one or more notices were 
served on the defendants before the 
goods were sold. He gives no particulars 
as to the time or nature of these notices 
nor is it indicated whether in the alleg- 
ed notices reasonable time was given be- 
fore the sale. 

Lastly, as to the sale itself, the plain- 
tiff seeks to establish that it was con- 
ducted privately through the firm of 
Harmukh Rai-Munna Lai, clothmer- 
chants, Delhi, and that the following 
articles were sold : 

(1) One bale of Kashmira No. 370, sold 
on the 2lst November 1922, to the de- 
fendants on payment of Rs. 1,490 into 
the Bank. 

(2) One bale of Kashmira No. 371, sold 
on the 8th Janury 1923, to Gopal Ghand 
Sham Lai at Re. 1-14-0 per yard for 
Rs. 597-3-0. 

(3) Twelve bales of waterproof sold 
on the 16th January 1923, to Suiaj 
Bhan-Shibban Lai at Re. 1-4-0 per yard 
for Rs. 4,311-4-0. 

(4) Two bales of mulls Nos. 1932 and 
1934 on 16th January 1923 at 
Rs. 13-10*0 per piece to Ohaman Lai 
Bosti Mai for Rs. 2,711-6-0. 

In the first place it is to be noted that 
P. W. Panna Lai of the firm Hai-mukh 
Bai-Munna Lai has nob produced any 
account books showing these alleged 
sales. Indeed he definitely stated that 
his books did nob contain any entry re- 
lating to these sales. It was alleged 
that the sales had been made through 
brokers, but Panna Lai could not give 
the amount of brokerage paid to them. 
He failed to produce any correspondence 
with the Bank relating to these sales. 
As noted above sales (3) and (4) are 
alleged to have been made to Messrs. 
Suraj Bhan-Shibban Lai and Ohaman 
Lal-Posti Mai respectively, but D. W. 
No, 5 Mithan Lai and D. ■ W. No. 7 
Ohaman Lai, who are the represen- 
tatives of these firms definitely stated 
that they never bought these goods. 
These sales must, therefore, be held to be 
unproved. D. W. No. 6, Kirpa Ram, the 
representative of the firm Gopal Ghand- 
Sham Lai, to whom the sale is alleged to 
have been made, deposed to having 
bought bale No. 371 of Kashmira cloth, 
but the rate at which he bought as given 
in his books is much higher than that for 
which Panna Lai represents the sale to 


have taken place. As to the transac- 
tion relating to bale No. 370 it is, no 
doubt, entered in the Bank’s books that 
the defendant took delivery of his l)ale 
on payment of R. Rs. 1,490 and that a 
sum of Rs. 30 is shown there as repre- 
senting the commission paid to Harmukh 
Rai-Munna Lai. But in the absence of 
any documentary evidence on the point 
and having regard to the unsatisfactory 
nature of the evidence of Panna Lai it 
cannot be held with any degree of cer- 
tainty that the defendants had know- 
ledge of the intention of the plaintiff to 
sell the goods. It is also to be borne in 
mind that the sales, if they were eff’ected 
at all, were conducted in a hole and 
corner manner and were not made in the- 
open market after proper advertisement. 
The Bank, therefore, cannot be held to 
have exercised its right of sale properly 
and I hold that the defendants are not 
bound by the alleged sales even if they 
did actually take place. 

It remains now to see whether the 
learned Sub-Judge was justified in direc- 
ting that the amount which was paid by 
the plaintiff originally on behalf of the- 
defendants in relation to the goods sold 
as also the amount realised on the al- 
leged sales, should be wiped off alto- 
gether from the account as has been done 
by the learned Sub-Judge. After fully 
considering the matter, I sea no justifica- 
tion either in law or in equity fcr the 
course adopted. On the findings that 
the alleged sales are illegal and not 
binding on the defendants, they are 
legally entitled to be re-imbursed for the 
value of the goods wrongfully sold- 
The case is clearly one of wrongful con- 
version and it is well settled that in 
cases of this kind, the measure of 
damage is ordinarily the value of the 
goods on the data of such conversion. 
See Henderson v. Wiliams (1) and Ebra~ 
hem Ahmed Mehier v. Samuel Baltha- 
zar (2), There was, therefore, no justi' 
fication for omitting from the account 
both the credit and debt entries relating 
to the goods in question but the proper 
order to pass was to let the debit entry 
stand and to allow the defendants credit 
for the price of these goods, as deter- 
mined by the market rate prevailing on 
the dates of the alleged sales. 

(1) [1895] 1 Q. B. 521=64 L. J. Q. B. 308=72 
L. T. 98=14 R. 375=43 W. R. 274. 

(2) [1916] 9 Bur. L. T. 224=34 I.O, 297. 
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For fche foregoing reasona fche appeal is 
accepted to this extent that in lieu of 

the lower Court’s decree a preliminary 

decree be passed declaring : (a) 

Bank is not entitled to deduct Es. 30 as 

commission fee in respect of the ^J^®ac 

tion relating to bale No. 370 of Kash- 
mira ; (b) that the defendants are not 
bound by tbe alleged sales of bale 
No. 371 of Kashmira dated the 8th 
January 1923. 12 bales of waterproof 

dated the 16th January 1923, and two 

bales of mulls Nos. 1932 and 1934 dated 
the 16th January 1923, and (o) that the 
defendants are entitled to a credit for 
the price of these goods calculated ac- 
cording to the market rate prevailing on 
tbe dates of the alleged sales. The ac- 
count will be gone into on the above 
basis and the lower Court will proceed 
to pass a final decree in accordance 
therewith. The order of the lower 
Court as to costs will stand but parties 
will bear their own costs in this Court. 
Campbell, J. — I agree. 
jl.D. • Appeal accepted partly^ 
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Shadi Lal, C. J., and Broadway. J. 

Siraj Din — Plaintiff — Appellant. 

V. 

Natain Das and others Defendants"" 
Eespondents. 

Letters Patent Appeal No. 29 of 1926, 
Decided on 3rd February 1927, from a 
judgment of Martineau, J., D/* 4th Janu- 
ary 1925, in Civil Appeal No. 1089 of 
1925. 

Punjab Land Revenue Act, S. 117 — Revenue 
Officer's power to decide question' of title Js 
limited only to partition proceedings. 

Under 8. 117 Revenue Officer can decide ques- 
tion of title only when that question arises in 
partition proceedings. Revenue Officer has no 
power to entertain any other suit simply because 
one of the issues involved therein relates to 
.title. [P 412 C 2) 

Nanak Chand — for Appellant. 

Shamair Ghand — for Eespondents. 

Shadt Lal. C. J . — This is an appeal 
under 01. 10 of the Letters Patent 
Against a judgment of Air. Justice Mar- 
tineau, holding that a Bevenue Officer, 
acting under S. 117 (2) of the Punjab 
Land Bevenue Act. has only a limited 
jurisdiction, namely, to determine only 


the question of title, and that he cannot 
entertain and determine any other suit. 

The facts bearing on the question of 
jurisdiction may be shortly stated. In 
1923 the plaintiff, claiming to be a co- 
sharer in a holding, applied for parti- 
tion of his share. His title was denied 
by the defendant, and he was conse- 
quently directed by the Bevenue Officer 
to bring a suit to establish his title to 
fche property. Ifc appears that he was 
nofc in possession of the property, and he 
accordingly brought the present suit ask- 
ing for joint possession. The Bevenue 
Officer, purporting to act under S. Il7 (2) 
entertained tbe suit and granted him a 
decree for possession subject to his pay- 
ing a certain sum of money due on a 
mortgage. 

This decree has been set aside by the 
Single Judge on the ground that the 
Bevenue Officer had no jurisdiction to 
grant a decree for possession. The 
learned Judge has based his conclusion 
upon the judgment of a Division Bench 
of the Punjab Chief Court in Mt.Ldchmi 
Bai v. Mt. Hondi Bai (1) which appa- 
rently lays down that tbe only power 
which S. 117 of the Punjab Land Eevo" 
nue Act gives to a Bevenue Officer act- 
ing as a Court is to determine the ques- 
tion of title arising in* the partition pro- 
ceedings. It will be observed that a 
Bevenue Officer as such has no jurisdic- 
tion to determine any civil dispute, 
but an exception has been made in 
the case of a Bevenue Officer dealing 
with an application for partition. In 
such a case if a question of title is 
raised, he cannot order partition until 
that question is determined by a com- 
petent authority. A civil Court is the 
only authority having jurisdiction to 
adjudicate upon a dispute relating to 
title, but in order to expedite partition 
proceedings the legislature has created 
an exception to the ordinary rule and 
invested the Bevenue Officer with juris- 
diction to determine the question of title 
as if he were a Court. This special juris- 
diction is however limited to a suit 
raising only the question of title, and 
the Revenue Officer has no power to 
entertain any other suit simply because 
one of the issues involved therein relatss 
to title. Otherwise the-limited-jurisdic- 
tion c onferred by S. 117 might ha invo* 

(1) [1919] 100 P. R. 1913=7 P. L. B. 191^— 
21 1. 0. 719=14 P. W. R. 1914. 
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ked for the purpose of asking the Reve- 
nue Officer to assume jurisdiction over a 
redemption or a succession suit involving 
complicated questions of law and facts 
on the sole ground that the suit raised 
inter alia, the question of title. Such 
an extension of jurisdiction cannot be 
justified either on principle or on the 
language of the statute. 

For the aforesaid reasons I affirm the 
judgment of the Single Judge and dis- 
miss the appeal with costs. 

Broadway, J. — 1 concur. 

3 Appeal dismissed. 
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Zafar Alt. J. 


Ahmad Hussain and others — Defend 
ants — Appellants. 


V. 

Qamar‘ul‘2aman — Plaintiff Respon- 
dent. 

Second Appeal No. 262 of 1927, Deci- 
ded on 2l8t April 1927, from the decree 
of the Dist. J., Siaikot. D,'- 16th Novem- 
ber 1926. 

(а) Muhammadan Law — Gift of musha is 
invalid. 

As musha or an undivided share does not ad- 
mit of actual possession, it cannot form the 
subject-matter of a valid gift. [P. 413, C. 2J 

(б) Muhammadan Law— Gift— Admissions 
as to delivery of possession by donor has not the 
effect of actual delivery. 

Admissions as to delivery of possession by 
donor, firstly in the desd of gift itself, secondly 
before the Sub-Registrar, thirdly in the muta- 
tion proceedings, and fourthly in the jawab-i-dawa 
filed by him in a subsequent suit between the 
co-sharers of the holding, cannot have the efleot 
of puttins the donees in actual possession of the 
undivided share. tP* 413, C. 2] 


(c) Muhammadan Law — ^f musha by 
one co-sharer to another fs invalid. 

Oo-sharers are distinguishable from co-heirs. 
The gift of an undivided share by oiie oo;shar6t 
to another is not valid ; 15 Cal. 684 (P • w, 
Vist. 414,0.1] 

(d) Muhammadan Law-Gift-Bevocailon- 
Void gift need not be revoked— Suit to set U 
(uide^No quesUon of UnUtatlon arises, 

A void gift is inoperative and does not require 
revocation to cease to be enforceable, 
the question of limitation arise for a suit to set 
aside ; 4. 1. R. 1924 All. 370, Pel. on. 

[Fe 4X7| iJo IJ 

Niaz Muhammad — for Appellaofcp- 
Hand Lai, Shamhu Lai Pun and 

Maya Das — for Respondents* 


Zafar Ali, J . — The plaintifl’, a donor, 
sued for a declaration that the gift made 
by him was invalid and that he had 
revoked it. The subject-matter of the 
gift was his one-third share in a holding 
comprising several fields, and the donees 
were bis two maternal uncles in whose 
favour a deed of gift was duly executed 
and registered on the 18th December 
1919. The Courts below have found : 

(1) that the plaintifi is still in possession of 
the property and was, therefore, competent to 
sue for a declaration ; (2) that the gift of an un- 
divided share in a joint holding was invalid, and 
(3) that the gift was revocable and could be 
revoked. 


It is clear that the gift of a musha or 
undivided share is invalid and the doc- 
trine of musha has its origin in the basic 
principle of Muhammadan Law that a 
gift to be valid should be immediately 
followed by-delivery of possession. As an 
undivided share does not admit of actual 
possession it cannot form the subject 
matter of a valid gift. It is argued on 
behalf of the donees (appellants) that the 
plaintiff should be deemed to have deli- 
vered possession because he admitted 
that he had done so, firstly in the deed 
of gift itself, secondly before the Sub- 
Registrar, thirdly in the mutation pro- 
ceedings and fourthly in the jawab-i- 
dawa filed by him in a subsequent suit 
between the co-sharers of the holding, 
But these admissions could not have 
had the effect of putting the donees in 
actual possession of the undivided share. 
Aq a matter of fact the donor is still in; 


1 


possession. 

Secondly it was argued on the basis of 
the proposition enunciated in Article 
309 of Wilson’s Muhammadan Law that 
the gift was valid as the property did 
not admit of a partition inasmuch as it 
contained a mosque, a well and graves. 
But the mosque, etc., occupy only a small 
area which could be left out ; the rest of 
the land could be partitioned. It may 
be noted here that this point was nob 
taken in the Courts below nor has been 
taken in the grounds of appeal to this 
Court. 

Thirdly, it was argued that as stated 
in the amended Article 310 of Wilson’s 
Muhammadan Law the gift of an undivi- 
ded share by one co-sharer to another 
was valid. The original Article 310 was 
that one of two co-sharers in any pro- 
perty may give his undivided share to 
the other. This was quite in accordanco 
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^vith the basic principle that the gift i3 
not valid unless possessed, because U 
one of the two co-owners walks out after 
donating his share to the other the latter 
takes possession of the whole. In 
Mukammad Bakhsh Khan v. Bosseim 
Bibiil) their Lordships of the Judicial 
Committee held that the gift of an un- 
divided share by one co-heir to another 

was valid. On the strength of this rul- 
ing Wilson modified Article 310, but in 
my opinion co-sharers are distinguishable 
from co-heirs, and the ruling in question 
cannot be taken to have modified the 
loriginal principle of Muhammadan Law. 
IThis is also a point taken foe the first 
time in this Court and finds noplace in 

the grounds of appeal. 

As the gift was void ab initio the suit 

was not barred by time as held in 
Mulani v. Maula Baksk (2). Similarly 
jbhe question of the plaintiff s power to 
revoke the gift does not arise because, 
a void gift is inoperative and does nob 
require revocation to cease to be enforce- 

able. . , . 

I, therefore, dismiss the appeal with 

costs. 

J). Appeal dismissed. 

[1888] 16 Cal. 684=15 L A. 81=5 Saf. 
175 (P.C.). 

(2) A. I. R. 1924 All. 370=46 All. 260. 
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Dalip Singh, J. 

Umrao Singh — Defendant — Petitioner. 

v. 

Firm Banarsi Das-Dip Chand — Plain- 
tiffs — Respondents. 

Civil Revision Patibion No. 608 of 
1926, Decided on Isb February 1927, 
from the decree of the Sr. Sub-J., Am- 
bala, D/- 30th January 1928. 

(а) Punjab Court of Wards Act — Contract 
Act, S. 68— Applicability. 

Section 68 is not ezoluded by the terms of the 
Court of Wards Act and therefore a suit based on 
a contract can be maintained in the alternative 
as a suit for naoassaries supplied within the 
terms of S. 63. [P. 414. 0. 2, P. 415, 0. l] 

(б) Contract Act, S. 68 — Proof as to neces- 
saries. 

Where no enquiry was made at the time that 
the goods were supplied as to the necessity.' 
the plaintiff is not debarred from proving that 
the goods were necessary : 36 Cal, 786, Expl. 

[P. 416,-0. 1} 


(c) Contract Act, S. 68 — Interest* 

Interest on the value of necessaries oaunot be 
allowed by way of damages. [P. 415, 0, 1] 

Mehr Chand Mahajan — for Petitioner. 

M. Obedulla — for Respondents. 

Judgment. — The plaintiff sued for 
the recovery of Rs. 496-13-0, ‘principal and 
interest alleged to be due from tbe de- 
fendant. The allegation was that bet- 
ween the 20bh February 1917, bo the 
Isb of June 1918, the defendant pur- 
chased cloth worth Rs. 503-6*0 from the 
plaintiff and Rs. 234-9-0 was paid. The 
suit was for the balance, and interest 
according to the agreement was Rs. 1-8-0 
per cent, per mensem. The defendant 
pleaded that he was under the manage- 
ment of the Court of Wards from 1909 
to 1921 and that, therefore, no suit could 
lie for the recovery of the price. The 
trial Court dismissed the suit, but on 
appeal the learned Senior Subordinate 
Judge remanded the case holding that 
the suit was maintainable under S. 68 
ot the Indian Contract Act. After the 
order of remand the trial Court held 
that the defendant had taken the cloth 
in question and that this cloth fell with- 
in the definition of ‘ necesaries ’ as given 
in S. 68 and allowed interest at the rate 
of 6 per cent per annum. It, therefore, 
gave a decree for Rs. 344-13-0 that is to 
say Rs. 263-13-0 principal plus Ks. 76 
interest. 

On appeal the learned Senior Subordi- 
nate Judge held that the order of remand 
could not be attacked before him, that 
the plaintiff had supplied the cloth 
mentioned jn the account to the defend- 
ant, that the cloth was a necessary as 
defined in S. 68 and that the interest 
was reasonable. He, therefore, dismissed 
the appeal, 

In revision counsel contends that 
S. 68 of the Indian Contract Act does not 
apply. Ha refers to Ss. 15 and 16 (2) of 
the Punjab Court of Wards Act and he 
also refers to Ss. 24, 25 and 27 of that 
Act. He also contends that there is no 
special inclusion of S. 68 and, therefore, 
the special Act excludes the operation of 
the general law. On the other hand 
counsel for the respondents contends 
that there is no specific exclusion of 
S. 63. I consider that S. 68 is not 
excluded by tbe terms of the Court of 
Wards Act, and though the suit was 
based on a contract yet it could bo 
maintained in the alternative as a suit 
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ifor necessaries supplied within the terms 

lof S. 68. 

The next point urged by counsel for 
the petitioner is that no enquiry was 
made at the time that the goods were 
supplied as to the necessity. He relies 
on Jaraomull Marioari v, Mohadev Pra^ 
sad Sahu (1), as authority for this pro- 
position. It is quite clear to me that 
Jaraomull Marioari v. Mohadev Prasad 
Sahu (1) does not lay down any such 
proposition. What it means is that it 
will be incumbent on the plaintiff in 
such a suit to prove that the supplies 
were necessary, and that for this purpose 
it is incumbent in the sense of prudent 
or desirable for the plaintiff to make 
.enquiries before supplying. But it does 
not lay down that the plaintiff who had 
made no enquiries cannot, as a matter of 
fact, proceed to prove that the goods 
were necessary. This contention, there* 
fore, has no force. 

The last point raised by counsel for 
the petitioner is that interest cannot bo 
allowed at all. Counsel for the respon- 
dents says that it may be allowed by 
way of damages. I fail to follow the 
arguments of the learned counsel nor 
how interest can be allowed as damages 
for the supply of necessary goods for 
which special provision is made in the 
Contract Act. I. therefore, hold that 
interest could not be allowed. 

The revision is accepted to this extent 
that I reduce the decretal amount by 
Rs. 76. The petitioner will have his 
eosts in this Court in proportion to his 
success. The plaintiff will have pro- 
portionate costs on Rs. 268-13*0 in both 
the Courts below. 

R.D. Revisiou partly accepted. 

(1) t:i909J 8S Oal. 76i=l I. C. 724=1.3 0. W. 

K. 643. 
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Jai Lal, J • 

Phula Shah and another — Appellants, 

V. 

Bam Shah-Prem Das and others Res- 
pondents. 

Miscellaneous First Appeal No. 1682 
of 1926, Decided on 22nd March 1927, 
{from the order of the Dist. J., Attock, 
B/- 22nd March 1926. 
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Provincial Insolvency .4ci (1920), S. 53 — Trans- 
feree must prove consideration and good faith. 

lu the case o£ application under S. 53 the 
burden is on the tc.ausferee to prove that the 
transaction under which he claims was for 
valuable consideration and made in good faith. 

[P. 41G, C. 1] 

Naioal Kishore — for Appellants. 

Jai Lal, J . — This is an appeal from 
the order of the District Judge of Attock 
annulling a mortgage, dated the 29th 
April 1924, effected by Hem Chand insol* 
vent in favour of Phula Shah and Diwan 
Chand. It appears that four days after 
the execution of the mortgage-deed an 
application was made to adjudicate the 
mortgagor an insolvent. After his adjudi- 
cation an application was mide under 
Ss. 53 and 51 of the Provincial Insol- 
vency Act alleging that the mortgage 
was collusive without consideration and 
was not bona fide. The appellants pro- 
duced two witnesses in support of their 
claim. One of them is the clerk of the 
Sub-Registrar who merely proved in 
examination-in-chief the registration of 
the deed but in answer to a question in 
cross-examination stated that the money 
was paid in his presence by the mort- 
gagees to the mortgagor. Another wit- 
ness produced on behalf of the appellants 
is a marginal witness to the mortgage- 
deed who generally supports the case of 
the mortgagees. One of the mortgagees 
also appeared as a witness and produced 
his acQOunt books in support of the daim 
but these were considered to be suspicious 
by the District Judge for reasons which 
I have no hasitatiou in agreeing with. 
Indeed the learned counsel for the appel- 
lant made only a half hearted attempt 
to support his case by the account books. 
He mainly relied on the oral evidence 
produced by his clients. 

It is true that the learned District 
Judge’s judgment is unsatisfactory inas- 
much as he has not discussed the evi- 
dence of the appellants' witnesses at all 
and has based his conclusions more on 
the unreliability of the account books, 
the relationship of their one of late 
partners with the insolvent and the 
failure of the insolvent to give a satis- 
factory account of Rs. 360 out of the 
total consideration of Rs. 400 the remain- 
ing R9. 40 being alleged to be previous 
debt due to the mortgagees. The exist- 
ence of this debt of Rs. 40 has been held 
by the District Judge as not proved and 
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I see no reason to ditfer from this 
conclusion. 

In the face of all the suspioioas oir- 
cumstftQced montioned abov6 i is 
possible for me fco hold that the 
lants have established by reliable 
evidence that the mortgage was or 
consideration and consequently no ques- 
tion of bona fides arises. It is 
that in the case of application under 
3. 53 the burden is on the transferee to 
prove that the transaction under which 
he claims was for valuable consideration 
and made in good faith. This the appel- 
lants have failed to establish. I dismiss 
this appeal. As the respondent is not 
represented before me there will he no 
order of costs of this Court. 

P jy Appeal dismissed* 
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Tek Ohand, J. 

Kunj Lal and oi/iers— Plaintiffs— Ap- 
pellants. 

v.- 

Bamji Lal and others — Defendants — 
Kespondents. 

Second Appeal No. 377 of 1926, Deci- 
ded on 22nd February 1927, from the 
decree of the Senior Sub-J., Rohtak, 
D/- l6th November 1925. 

(a) Co-Bharer — Goredeh is part of common 
land reserved for common purpose — Plot en- 
croached upon is small in size or no special 
damage is caused is no ground for encroachment. 

The goredeh is a part of the common land of 
the village reserved lor the common purpose 
of the proprietors and the mere fact that the 
plot enoroaobed upon bj one proprietor is small, 
in size or that no special damage has been caused 
to the other proprietors is no ground for uphold* 
ing the vrrongful act of the former. In such a 
case it is not legally necessary to prove special 
damage : A,I.R 1921 Lah. 157, Foil. 

[P. 417. C. 1] 

(6) Adverse possession — Co-sharer — Trees — In- 
dividual proprietor, cannot, by planting trees on 
common land without consent of all, appropriate 
it to his use and claim adverse possession. 

The planting of trees on the common land is a 
matter of common occurrence in India and is 
often done as an act of piety and public utility. 
It is well settled that an individual proprietor 
cannot by planting trees on common land with* 
out consent of all co* sharers appropriate it to his 
own use and therefore title by adverse possession 
cannot be acquired by such possession, 

[P. 417, C. 1] 


Shamair Ohand — for Appellants. 

Jagan Nath Aggarwal — for Respon- 
dents. * 

Tek Chand, J. — The plaintiff-appel' 
lants instituted the present suit againsfi 
the defendants-respondents for issue of a- 
perpetual injunction directing the defen- 
dants to remove their possession from 
the plots of land in the vilage Goredeh, 
marked ABODHKandDEFG 
respectively on the plan Ex. P. 1. It 
was alleged in the plaint that these parte 
were part of the common property of tha= 
parties and bad been set apart for their 
common purpose and that defendants had 
recently taken illegal possession thereof 
by enclosing them and planting treeSi 
The defendants pleaded that the portion 
D E F G had been purchased by them 
in a Court sale in 1909, that the other 
plot had been in their possession for 
over 12 years and that the suit for in- 
junction was time barred. The trial 
Court upheld the plea of purchase with 
regard to the plot D E F G and find- 
ing that the defendants had planted tree? 
on the other plot more than six years be- 
fore the institution of the suit, dismissed 
it as time barred. The Senior Snb'Judg^ 
having dismissed the plaintiff’s appeal, 
they have come to this Court on second 
appeal, and their learned counsel, Mrr 
Shamair Chand, has admitted before me 
that he cannot support his clients’ claim 
with regard to the plot D E F G which 
the defendants are proved to have pur- 
chased in a Court sale. As regards the 
other plot A B C D E F however, he 
argues that on the facts as found by the 
Senior Sub-Judge, the defendants cannob 
be said to have acquired adverse posses- 
sion of it. 

From the plan it will be seen that this 
plot is sub-divided into two portions (i) 
A B H K over which there are seven 
neem and other trees planted ; and (il/ 
B. C. D. H. which is an open courtyard 
in front of the defendants* house. Now, 
as to the latter plot no particular act of 
possession by the defendants is proved 
and all that the learned Senior Sub' 
Judge says is that 

it is of too small a nize to be of particular 
to anybody except the defendant himself an 
that there is no suggestion that its possession W 
him has diminished the utility of the thoroogh- 
fare or that it formed a part of the thoroughfare* 

In my opinion this was insuflSoient to 
disentitle the plaintiffs from getting tho 
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relief claimed by them. The gorodeh is 
a part of the commoo land of the village 
reserved for the common purpose of the 
proprietors and the mere fact that the 
plot encroached upon by one proprietor 
is small in size or that no special damage 
hai been caused to the other proprietors 
is no ground for upholding the wrongful 
act of the former. In such a case it is 
not legally necessary to prove special 
damage, nor is there any force in the 
contention that the plaintiffs’ remedy is 
by way of a suit for partition : see 
V. Gkiilam Muhammad (1). 

As to the plot A B H K Mr. Jagau 
Nath asserts that his clients have been 
in adverse possession of it, but the only 
possession that is alleged is that the de* 
fendants had planted a few trees on it sis 
or seven years ago. I am not aware of any 
rule of custom or law and no authority 
has been cited before me, that a pro- 
prietor by merely planting a few neem 
and other trees of public utility on a part 
of the goredeh can be said to have taken 
exclusive possession of such land so as to 
become the exclusive owner thereof. 
The planting of trees on the common 
land is a matter of common occurrence 
in India and is often done as an act of 
piety and public utility. It is well set- 
tled that an individual proprietor can- 
Inot by planting trees on common land 
without consent of all co-sharers appro- 
priate it to his own use (Rattigan’s 
Digest 3. 206). It is concluded that the 
enclosure around these trees has been 
very recently constructed. It is, there- 
fore, clear that the defendants have not 
acqufired any title to any part of the plot 
A B 0 D H K by adverse possession. 
As the adverse title can be said to have 
been asserted only when the enclosure 
was built, the suit is not time barred. 

Bor the foregoing reasons ! accept the 
appeal to this extent, that I pass a de- 
cree as prayed in favour of the plaintiffs 
against the defendants with regard to 
the plot marked A B 0 D H K but 
dismiss their suit with regard to the 
plot D B B G. As the plaintiffs have 
been only partially successful I order 
that the parties will bear their own costs 

throughout. 

B,D. Appeal partly accepted. 


(1) A. I. R. 1921 Lah, 157=2 Lah. 73. 
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Harrison and Dalip SroNFi, JJ. 
Dhan Singh — Dafandant — Appellant. 

V. 

Mt. Ginesh Bai and oi/iers— Plaintiffs 
and Defendants — Respondents. 

First Appeal No. 2212 of 1922. De- 
cided on 15th March 1927, from a deeree 
of the Sr. Sub-J., Mianwali, D/- 17th 
July 1922. 

Fatal Accidents Act, S, 1 — No rule exists as to 
how many-rjears income is to be allowed as 
compensation — Possibility of earner's death, his 
age and e arntng capacity are to be considered. 

No very de^uite rule has been laid down as to 
ho*v miuy years’ iacoma should be allowed as 
compeasation to the heirs of the deceased in a 
suit under the A^t, Everything is to be taken 
into accouat, possibility of the earner’s death, 
his age and earning capacity, for calculating the 
amount of damiges. [1^ -ilb. C 1] 

Jagan Nath Aggarwal, Ana7it Ravi 
and S. R. Laul for (Jdai Bhan — for Ap- 
pellants. 

G. C. Narang, H. D. Bhalla and Har~ 
gopal — for ResponJents. 

Judgment. — The family of one Sawan 
Ram, deceased, consisting of his widow, 
his two minor sons and six minor 
daughters has brought this suit under 
Act 13 of 1855 claiming Rs. 8,000 
damages on account of the loss resulting 
from the death of Sawan Ram, the 
allegation being that his death was 
caused by Dhan Singh and another, 
against whom no action has been taken 
as he was acquitted in the Criminal 
Court, and that the remaining defen- 
dants assisted in effecting the common 
object, A decree in full for Rs. 8,000 
has been given against Dhan Singh and 
the suit has been dismissed against the 
remaining defendants. Both sides have 
appealed, the plaintiff claiming his de- 
cree against all and Dhan Singh chal- 
lenging the correctness of the decision 
and the amount awarded and the re- 
maining defendants claiming their costs, 
■which had not been given in their 
favour. 

So far as the principal question is con- 
cerned we find it established by the 
evidence that the death of Sawan Ram 
was caused by Dhan Singh and that the 
plaintiff is entitled to damages. 

So far as the amount of damages is 
concerned we have found it far from 
easy to <?om6 to a satisfactory conclu- 
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sioD. Sawan Ram was a member of a 
joint Hindu family consisting of his 
father, three brothers and himself. 
There was a family money-lending busi- 
ness and land owned by the whole 
family. Evidence has been produced 
which 19 far from convinaing and 
very vagne and this to the effect that 
Sawan Bam earned Rs. 2,500 or rnore a 
vear The income of the whole family 
was made up of the income from* the busi- 
ness. the income from the land and the 

income from the cattle dealing, the total 
on which income-tax was paid being 

Rs. 4,0C0. Of this Rs. l.COO may be 
allowed as the share of Sawan Ram and 
out of this Bs. 1,000 we calculate that 
roughly Rs. 300 may be considered to 
represent the actual earning of Sawan 
Ram as opposed to the income from the 
land and the business which still con- 
tinued. Various authorities have been 
quoted* but no very definite rule ap- 
pears to have been laid down as to how 
many years’ income should be allowed. 
Everything has to be taken into account, 
p 333 ibiiiby of the earner’s death, his age, 
earning capacity, and after so taking 
everything into asconnt, we allow eight 
years’ income or Rs. 2,500. We acoept 
the appeal of Dhan Singh in so far as to 
reduce the amount of damages to 
Rs. 2,500 with proportionate costs. 

So far as the appeal of plaintiff is con* 
cerned we find that it is nob established 
that aty of the obher'defendants is liable, 
We, therefore, dismiss the appeal with 
costs. So far as the remaining defen- 
dants are concerned we find, that the 
suit having been dismissed against them 
they were entitled to their costs in the 
trial Court and we accept the cross-ob- 
jections with costs and order accord- 
ingly. 

B,D. Appeal dismissed. 
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Skemp, J. 

Mt. Bhago>n — Defendant — Appellant. 

V. 

Buta Mai — Plaintiff — Respondent. 

Second Appeal No. 2357 of 1926, De- 
cided on Isb March 1927, from the 
decree of the Disb. J., Jhelum, D/- 29bh 
May 1926. 
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(а) Civil P. C., O, 22, R. 4— Abatement. 

Daath of defendant who had expressed that he 

had no interest in suit does not cause whole suit 
to abate. 419, C. 1] 

(б) Civil P. C„ 0. 41, R. Zl— Appellate Court 
basing its decision on obiter of trial Court — 
Judgment is not in accordance with law. 

Trial Court decided a case on prelioiinary 
point but also expressed opinion on merits. Ap- 
pellate Court reversed the decision on prelim- 
inary point and decided on merits bisiiig its de- 
cision oi the daeision of that of trial Court ; 

Held ' that the trial Court's judgment on 
merits being an obiter, and that of appellate 
Court being based on that, the latter was not a 
judgmeat in accordance with law. [P. 419, 0, 2] 

Nand Lai — for Appellant. 

Dhan Raj Shah — for Respondent. 

Skemp, J. — One Hari Ram sued for 
possession of a house on the ground that 
it had been sold to him by Davi Dibta 
Mai, deceased. He joined as defendaof'^ 
the two 'Widowed daughters-in- law of 
Davi Ditta Mai, Mb. Bhagan and Mt. 
Shiv Devi. Mt. Bhagan denied know- 
ledge of the sale, pleaded that Devi 
Dibta Mai had no right bo sell and that 
the house was her exclusive property 
having fallen to her husband's share 
when the latter separated from hja 
father 30 years previously. Mt. Shiv 
Davi admitted that Devi Ditta Mai 
had sold the house and said that she had 
no concern with it. The Subordinate 
Judge framed an issue: “ Was Devi Ditta 
Mai vendor owner of the house and did 
he sell the house to the plaintiff ?” 

After this issue was framed the plain- 
tiff died on the 10th of April 1924, and 
there was a contest who should be ap- 
pointed his legal representative. This 
was nob settled until the 22nd of Janu- 
ary 1925 when the Subordinate Judg® 
appointed one Buta Mai. Subsequently 
Mt, Bhagan pointed oubthat Mt. Shiv Davi 
had also died ; her petition stated that 
she had died on the same date as Hari 
Ram. No application was ever made to 
bring on the record any representative 

of Shiv Davi. 

The Subordinate Judge held that the 
suit abated ; he went on further to say 
quite briefly that the evidence proved 
the sale to Hari Ram. He dismissed the 
suit and Buta Mai appealed. On appeal 
the learned District Judge held that the 
suit abated only as far as Shiv Devi was 
concerned and could proceed against Mt* 
Bhagan. On the Subordinate Judged 
own showing Buta Mai was entitled to a 
decree against Mb. Bhajan and this was 
granbed.J 
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Defendant has now come to this Court 
on further appeal on the points (1) that 
the suit abated and (2) that if not 
the District Judge should have remanded 
the case to the lower Court for decision 
on the merits. 

On the question of abatement as al- 
ready noted no successor to Mt. Shiv 
Devi was ever brought on the I'ecord and 
the date of her death is therefore not 
materia^. The sole question is whether 
she was a necessary party. 

The appellant’s argument is that the 
vendor Devi Ditta Mai had two sons ; 
it was said that they predeceased him 
and that their respective widows each 
had no interest in the property, therefore 
Mt. Shiv Devi was a necessary party. 

On the other hand Mt. Shiv Devi her- 
self in her written statement stated that 
she had no connexion with the house. 
The learned District Judge wrote : “ In 

my opinion she was not a necessary 
party and was impleaded as a matter of 
precaution only and with this I agree. 

If Mt. Shiv Devi had not been impleaded 
|th 0 suit could have been tried against 

I Mt. Bhagan alone who asserted her ex- 
clusive rights of possession. I, therefore, 
hold that the suit can proceed against 
Bbagan. 

On the second point the Subordinate 
•Judge wrote as follows : 

The ownership of Devi Ditta Mai in respect of 
"the house and its sale for consideration to Hari 
Bam has been satisfactorily proved by the evi- 
dence on the record and the defendant Mt. Bhagan 
has totally failed to establish the alleged exclu- 
sive ownership of the house by means of partition 
between her husband and father-in-law ; and it 
is needless to go into details in regard to the 
original issue in the case as the suit has clearly 
abated. 

That was all upon the merits, and 
ifbat of course was obiter as he had al- 
ready decided the point of abatement. 
When the case came before the District 
Judge, after deciding the question of 
abatement he cited these remarks and 
went on : 

The point of abatement having been decided 
in iavaut of the appell'Vnt ButJk Mai is entitled 
to the decree for possession on the own showing 
ci the learned Sub-Judge. 

Therefore it is clear that the appel* 
lanthasnot had a reasoned finding on 
the evidence in either Court. 

Mr. Dhanraj for the respondent Buta 
Mai suggested, though not seriously, that 
the findings were findings of fact ; but 
no reasons are given to support them and 
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the question becomes whether the judg- 
ments were in accordance with law. Mr. 
Dhanraj’s serious contention is that Mt. 
Bbagan took cross-objections to the 
District Judge against the finding of the 
Subordinate Judge on the question of 
coits only and did nob attack the find- 
ing that the sale was proved. Therefore 
be says Bata Mai cannot re-agitate this 
question now. The argument is that 
cross-objections are like an appeal ; if 
no appeal is lodged against a decree the 
decree is final and similarly if no cross- 
objections are lodged against a point de- 
cided against a respondent then that 
point is final. 

The argument is fallacious because the 
finding, -if it can be called such, was not 
necessary to the determination of the 
suit which had already been decided by 
the Subordinate Judge on another point. 

I hold, therefore, that the plaintiff’s omi- 
ssion to protest by way of cross- objection 
is no bar to his protesting now. 

The judment of neither the Subordi- 
Judge nor the learned District Judge 
on this point was in accordance with law. 
O. 20, R. I (2) of the Code of Civil Pro- 
cedure lays down that judgment should 
contain a concise statement of the case, 
the points for determination, the deci- 
sion thereon and the reasons for such 
decision. Similarly 0. 41, R. 31 lays down 
that the judgment of an appellate Court 
shall give the reasons for decision. lu this 
case neither the Subordinate Judge nor 
the learned District Judge gave reasons 
for decision. 

I, therefore, accept the appeal- and re- 
mand the appeal to the Court of the 
District Judge with directions that he 
should do what ought to have been done 
in the first instance, i. e., remand the 
case to the Court of the Subordinate 
Judge for a reasoned decision on the first 
issue. I note each party closed its case 
in the Court of the Subordinate Judge 
and that neither has a right to produce 
any further evidence. The costs of this 
hearing are to be costs in the cause. 

D.D. Case remanded. 


Mt. Bhagan v. Bota Mal (Skemp, J.) 


1927 


420 Lahore 


Md. Ishq V. Md. Yusaf (Campbell. J.) 


A I R. 1927 Lahore 420 

Campbell and Tek Ohand, JJ. 

Mohammad Ishaq and Defen- 

dants — Appellants. 

V. 

Mohammad Yusaf and others-YUin- 

tiffs and D^tendant-Raspondants. 

First Appaal No. 2142 of 1922, Dacidad 
oo^A Wflhruarv 1927, from the decree 
^“the lst S'sub'j., Delhi, D/- 20th May 

1922. . . C ..<1 — PWn- 

(а) TransferofP/operty Act,S.53 Prin 

ci vies apply to Punjab. 

The pn nciples of S. 53 Transfer ^ ProP„ty 

Wfy S. 53-CredCfor 

(б) Transf ^^^^Uenatlon Is gratuitous, 

Tf h. t.as a creditor of 

aUen^t and that his claim has been delayed or 

^^Whefe a gift is alleged to be aSected by S. 53, 
the burden of proof is on the plaintiff to prove 
that at the time of the gift he was a creditor of 
the donor, (b) that the alienation was gratuitous 
and (c) that his claim against the donor had 
been defeated or delayed by it and then the 
Court would presume that the alienation had 
hpfln made with intent to defeat or delay him as 
a creditor. [P 420 0 2] 

^ (c) Transfer of Property Act, S. 53 — No 
debts in existence at the time of gift — Subsequent 
indebtedness— Qift must be proved to have been 
with intent to defeat or delay creditors {Tek 
Chand, J.). 

In cases where there are debts due at the time 
ol a gratuitous transfer, it will be presumed that 
the transfer was made with intent to defeat or 
delay the creditors. But where there are no 
debts due at the time and the transferrer runs 
into indebtedness subsaquently, the presumption 
will be regulated by the peculiar circumstances 
of each particular case. If, for instance, the 
transfer was made to ward o2 the efleots of a 
threatened litigation or in anticipation of the 
transferrer embarking upon a commercial venture 
or on the eve of his going into trade, the intent 
to defeat or delay future creditors will be pre- 
sumed. But io other circumstances, the tran- 
saction will be presumed to be bona fide aud it 
will lie on the future creditors to prove that the 
transfer was made with an intent to defeat or 
delay them. [P 421 0 1] 

Jagan Nath Aggarwal and AnafU Ram 
Khosla — for Appellants. 

Kishen Dayal and Bishen Narain — for 
Bespondents. 

Campbell, J. — On 22nd November 
1920, Mt. Muhammad Zamani Begum ob- 
tained a decree for Bs. 5,500 against her 
husband Muhammad Ibrahim. On 19th 
August 1919, Muhammad Ibrahim gifted 
certain bouse property to his minor sons 
by another wife Mt. Bunyadi Begam. 
This property was attached by Mt. 


Muhammad Zamani Bagam in execution 
of her decree. The donees lodged objec* 
tions which were successful. Mt. Mu- 
hammad Zamani Begam then lodged the- 
present suit on 5th August 1921, for a 
declaration that the gift was a nullity 
and that the gifted property was liable 
to be taken in satisfaction of her decree. 
The trial Court has given her the decla- 
ration sought and the donee defendants 
have appealed. • 

The lower Court struck the issue "I? 
the gift invalid ” and held that it had 
been male in order to defraud the plain- 
tiff, a creditor. The rule governing the 
disposal of the suit is that contained in 
S. 53 of the Transfer of Property Act, 
the principles of which section have been 
repeatelly applied by the Punjab Courts 
in dealing with similar questions. The 
burden of proof was on the plaintiff but 
if she succeeled in proving (a) that at the 
time of the gift she was a creditor of the 
donor, (b) that the alienation was gratui- 
tous and (c) that her claim against the 
donor had been defeated or delayed by 
it, the Court was entitled to presume 
that the alienation had been made with 
intent to defeat or delay her as a cre-i 
ditor. 

In- my opinion if this presumption can 
be created the plaintiff must succeed, but 
otherwise she must fail. The case strikes 
me as having been conducted with grea& 
laxity on both sides and the evidence as 
recorded appears to me to be quite worth- 
less. 

The gift was a gratuitous alienation 
without doubt and it has defeated the 
claim of the plaintiff based on her de- 
cree, but the plaintiff has failed to prove 
that she was a creditor at the time of the 
gift. It is allegel and was alleged in the 
plaint that the decree was an ex-parte 
decree based upon a promissory note 
dated Ist October 1918. a date prior te 
that on which the gift was made, but 
this has not been proved. The defendant- 
appellants pleaded, as they were entitled 
to plead (being minors) that they knew 
nothing of either suit or promissory note. 
The plaintiff has failed to bring on to the 
record either the promissory note or a 
copy of the decree or a copy of the 
ment on which it was based. At the 
most the plaintiff has established that a 
decree was passed against Mahammad 
Ibrahim in her favour after the gift 
made. The question whether the 
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cution of a promissory noto by Muham- 
mad Ibrahim ia favour of Mo. Muhammad 
Zamani Begam cDnsbitubod bhe latter his 
creditor within the meaning of S. 53 of 
the Transfer of Property Act would not 
arise until that execution is proved to 
have taken place before the alienation 
attacked in the suit. The learned Sub- 
ordinate Judge has assumed without any 
support from the contents of the rocoi'd 
that it did so take place, and all that the 
respondents’ learned counsel can do to 
meet this defect in his case is to ask for 
an opportunity to lead fresh evidence, a 
request which I can see no reason for 
granting. 

I would accept the appeal and dismiss 
the suit with costs throughout. 

Tek Chand, J, — I agree and wish to 
add a few words with reference to an 
additional argument put forward on be- 
half of the respondents, that under 3. 53 
of the Transfer of Property Act, it is not 
only the creditors, who have actually 
a debt due to them at the time of the 
voluntary transfer who are entitled to 
impeach it, but that the transaction can 
be annulled at the instance of subsequent 
creditors also. This proposition is no 
doubt true, bub it has to be borne in 
mind, that in such cases bhe allocation of 
onus will be regulated on entirely differ- 
ent considerations. In cases where there 
are debts due at the time of a gratuitous 
transfer, it will be presumed, as has been 
pointed out by my learned brother, that 
the transfer was made with intent to 
defeat or delay the creditors. But where 
there are no debts due at the time and 
the transferrer runs into indebtedness 
subsequently, the presumption will be 
regulated by the peculiar circumstances 
of each particular case* Ifi fo** instance, 

, the transfer was made to ward off the 
effects of a threatened litigation or in 
; anticipation of the transferrer embarking 
upon a commercial venture or on the eve 
of hia going into trade, the intent to 
defeat or delay future creditors will be 
presumed. But in other circumstances 
, the transaction will be presumed to be 
. bona fide and it will lie on the future 
creditors to prove that the transfer was 
made with an intent to defeat or delay 
them. 

In my opinion a voluntary settlement 
by a person, who owes no debt at the 
time, in favour of his children for natural 
love and affection cannot be set aside 


merely because some years afterwards it 
is proved to have the effect of defeating 
or delaying the subsequent creditors. 
Story in his Equity Jurisprudence 
Volume S. 361 has thus summed up 
the law on the subject, in the words of 
Chancellor Kent : 

Fraud in a voluntary conveyance is an infer- 
ence of law in so far as it concerns existing 
debts, but there is no such legal presumption as 
reg irds subsequent debts. There must be proof 
of positive fraud in fact, to vitiate a voluntary 
conveyance. 

Similarly May, in his standard work 
on Fraudulent Conveyance and Disposi- 
tions of Property, says : 

Where the settler was not indebted at the 
time, the onus of proving the fraud is thrown ou 
those who impeach the settlement, for fraud is 
not to be presumed. The mere fact of subse- 
quent indebtedness is not evidence of a fraudu- 
lent intent against subsequent creditors. 

Tba onus thus being on the plaintiff 
and he having failed to place on the re- 
cord any materials to discharge it, it 
cannot be said that the gift was made 
with intent to defeat or delay the 
plaintiff. 

I, therefore, concur in the couclusiens 
arrived at by my learned brother. 

d.d. Appeal accepted. 
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Zafar Ali and Jai Lal, JJ. 

Jesa Ram — Petitioner. 


V. 

Commissioner of Income-tax— 'Rospow 

ent. 

Civil Reference No. 20 of 1926, Daoi" 
ed on I5bh January 1927. 

Income^tat AcMl922). S 
\on to aisessee's prejudtee — Limitation of one 

ear applies. 

The expression subject to the provisions of 
hia Act” in S. 33 (2) includes the restriction 
,s to limitation imposed on other income-tax 
lUthorities. and, consequently, rectification of 
k mistake by Commissioner to the prejudice of 
ihe as-essee after the expiry of one year from the 
late of the demand made upon the assess^ is 
lot authorized by law. [P ^22 0 2] 

Jagan Nath Aggarwal for Respon- 

leut. 

Order.— This is a "reference under 
S.6l(l) of the Indian Income-tax Act 
by the Commissioner of Income Tax 
Punjab and North-West Frontier Pro- 
vince, and the question on which we are 
asked to give our opinion is 
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whether under the circumstances of the pres- 

enlc^^e there is any legal 

the Commissioner ijom passmg 

S. 33 dated the 15th December 1923, the result 

of ^hich is on enhanced demand. 

The circumstances referred to are that 
the assesses was assessed to income-tax 

on an income of Es. 28,434 but m ac- 
tually calculating the tax the income-tax 
officer made calculations at the rate of 
Ee. O'l'O in the rupee instead of Ee. U*i-^ 
which was the proper rate of tax on the 
amount concerned. In his order, how- 
ever, the income-tax officer clearly stated 
that the amount of tax had to be and 
was calculated at the latter rate. It 
will thus be observed that there was a 
mistake of calculation apparent from the 
record of the assessment. The assesses, 
however, was not satisfied with the 
amount on which he bad been assessed 

and claims a reduction of Rs. 8,111, said 
to be irrecoverable loans written oS 
during the accounting period. He ap- 
plied to the Commissioner bo refer the 
matter to this Court or to exercise his 
powers of review under S. 33 of the 
Income-tax Act. The learned Commis- 
sioner entertained the application for 
review and finally decided to allow the 
assesses Es. 1,905 as irrecoverable loans 
written off during the accounting period. 
The result was that the total assessable 
income was reduced to Es. 21,529, bub 
the Commissioner calculated income-tax 
thereon at Ee, 0-1-3 per rupee. The 
result was that the actual amount of 
income-tax demanded from the assessee 
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tax officer under S. 34 or 35 of the Act. 
the ordinary period of one year provided 
by those sections did not apply. 

After giving our careful consideration 
to the above opinion and the arguments 
advanced before us by Mr. Jagan Kath 
Aggarwal, who appeared for the Crown 
we are of opinion that the question 
should be answered in the affirmative. 
S. S3 provides that the Commissioner 
may call for the record of any proceed- 
ings under the Act and after such 
enquiry as he may consider fit may pass 
such orders as he thinks fit but subject 
to the provisions of the Act. Kow S. 35 

provides that the income-tax officer 
may at any time within one year from 
the date of any demand rectify any 
mistake apparent from the record of the 
assessment. This power includes the 
rectification of a mistake which has the 
effect of enhancing an assessment. Th® 
words “ subject to the provisions of this 
Act" contained in S. 33 leave no doubt 
in our minds that the Commissioner is 
not entitled to pass an order which he 
himself or another income-tax authority 
is not anthorized to pass under the other 
provisions of the Act. In the absence 
of an express provision enabling the 
Commissioner to pass orders prejudicial 
to an assessee without any limit of time 
we are of opinion that bis powers are 
subject to the same restrictions as those 
of -an income-tax officer under S. 35 
which clearly provides that an income- 
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exceeded the amount for which a notice 
of demand had originally been issued by 
the income-tax officer on the 31sb 
December 1923. The final order of the 
Commissioner was passed on the 15th 
December 1925, the date of the assessee’s 
application to him being the 27th June 
1924. It will thus be observed that the 
application for reference and review was 
presented within one year of the date 
of demand, but the actual rectification 
of the mistake was made by the Commis- 
sioner more than a year after that date. 
The learned Commissioner is of opinion 
that no question of limitation arises 
when he passes an order under S. 33 of 
the Indian Income-tax Act in exercise 
of his powers of review and that in the 
present case, as the review proceedings 
originated in the assessee’s petition of 
the 27th June 1924, on which date action 
could have been initiated by the income- 


mistake to the prejudice of an assessee 
after the expiry of one year from the 
date of the demand. Even if 'the case 
be governed by S. 34 which enables an 
income-tax officer to re-assess income, 
profits or gains when they have escaped 
assessment or have been assessed at 
low a rate, the same remarks would 
apply mutatis mutandis as under that 
section also the powers must be exercised 
within one year. We are, therefore, o 
opinion that the expression " subject to 
the provisions of this Act ” ^ includes 
the restriction as to limitati^ 
imposed on other income-tax autho- 
rities, and, consequently, the rectification 
of the mistake in this case to the 
prejudice of the assessee after the expiry 
of one year from the date of the demand 
made upon the assessee, was not antho 
rized by law. To hold otherwise 
mean that there is no limit to the Com 
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missioner’s power to re-open and alter 
assessments to the prejudice of an asses* 
see, a position that the legislature could 
nob have contemplated. The fact that 
the assessee had moved the Oommissioner 
xinderS. 33 would not, in our opinion, 
make any difference because the ques- 
tion of rectification was not covered by 

his petition. . . 

With the above expression of opinion 
we return the case to the Gommissionei. 
The assessee was not represented before 
us ; there will, therefore, be no order 
as to the costs of this reference. 

Case returned^ 


D.D. 
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Balip Sikgh, J. 

Bhola Nai/i—Tlaintiff— Petitioner. 

V. 

Mohammad — Defendant Eespondent. 
Civil Revision No. 824 of 1926, De- 
cided on 3rd February 1927. 

Landlord and tenant—Death of lessee does 
not terminate lease^Heirs are liable till deter' 

A* tenancy does not terminate with the death 
of the lessee and his heirs and legal 
tives are liable for the rent unless 

lease is determined. ^ 

Shamair Chand — for Petitioner, 
Judgment. — In this case the plain- 
tiff sued for recovery of rent from cer- 
tain minor defendants. The Court framed 
the following issues : , , , 

1, Are the minor defendants tenants of plain* 

rent is due to the plain tiS ? 

On Issue No, 1 it held that the father 
of the minors was admittedly a tenant 
of the plaintiff, but the minors were nob 
tenants. It held that the minors had 
no use and occupation of the house be- 
cause it was the minors’ uncle who ac- 
tually was in occupation of the house 
and the minors were only living with 

\\\ 

In revision it is urg^ that a tenancy 
does nob terminate with the death of 
the lessee and that his heirs and legal 
representatives are liable for the rent 
unless and until the lease is determined. 
There is no finding whether the lease 
had determined or nob and, I therefore, 
accept the revision and remand the case 
for the determination of the question 
having regard to the above remarks. 

Case remanded. 
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Jai Lal, J . 

Niadar and others — Plaintifls Ap- 
pellants. 

V. 

Bhartu and others — Defendants Res- 
pondents. 

Second Appeal No. 1127 of 192G, De- 
cided on 23rd March 1927, from the 
decree of the Dist. J., Karnal. D;- (th 
January 1926. 

Civil P. C., 0. 41, ii. I— Lahore High Court- 
Copy of trial Court’s Judgment must be Ated— 
^’ote to that e ffect that such copy is already filed 
in previous proceedings is not su^cient. 

Every memo cf appeal should bo accompanied 
by a copy of the judgment of tho trial Court. 

A note to the effect that the copy of the trial 
Court’s judgment is already filed in the High 
Ccurt, though in another case, but between the 
same parties arising practically out of the same 
proceedings, is not sufficient eompliance with 
the rule. CP 424. C IJ 

Mohsin Shah^iov Appellants. ^ 

' Shamair Chand— tor Respondents. 

Jai Lal, J. — A preliminary objection 
taken by the counsel for the respondents 
that this appeal has not been properly 
instituted as the memorandum of appeal 
is nob accompanied by a copy of the 
judgment of the trial Court has force 

and must be allowed. 

It appears that on a previous occasion 
a second appeal was filed by the present 
appellants against the decree of the Dis- 
trict Judge. That appeal was accepted 
and the case remanded to the District 
Judgo undsr 0, 41, R, 23, for decision of 
the appeal on the merits. The learned 
Judge has now decided the appeal on the 
merits and the appellants have again 
filed this second appeal. A copy of the 
judgment of the District Judge appealed 
against has been filed with the memo- 
randum of appeal, but with regard to 
the copy of the judgment of the trial 
Court a remark is entered at the^ back 
thereof that the same is “ already in the 

High Court in Appeal No. 1382 of 1921 

decided on the 27th of February 1925 
Counsel for the appellant contends that 
the note made by him and alluded to 
above is a sufficient compliance with the 
provisions of the law, the object of 
■which according to him is that the 
Court should be able to lay its hands 
on the judgment of the trial Court. He 
further contends that as the copy of the 
judgment was in this Court, though m 
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I 

another case, but between the same 
I parties arising practically out of ^e 
same p-oceedings, it must be deemed that 
ithe copy of the judgment of the tria 
'Court has been filed with the memo, of 
this appeal. The rule made by this 
Court provides that every memorandum 
of appeal, in addition to the documents 
mentioned in R. 1 of 0. 41 shall be 
accompanied” by a copy of the judgment 
of the trial Court. These provisions are 
mandatory and must be complied with. 
I am unable to hold that a mere note by 
the appellant such as is mentioned above 
is a sufficient compliance with such pro- 
visions of the law. 

I hold that the appeal has not been 
properly instituted and as no prayer has 
been made for opportunity to file a copy 
now. and. as in any case the appeal is 
now barred by time, dismiss this appeal, 
but make no order as to costs. 

G.b. Appeal dismissed. 
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Dalip Singh, J. 

Gajjoo Mai — Plaintiff — Appellant. 

V. 

Ghandoo and others — Defendants — Res- 
pondents. 

Second Appeal No. 1854 of 1926, De- 
cided on the 7th January 1927, from a 
decree of the Sr. Sub-J., Ambala, D/- l7th 
May 1926. 

Civil P. C„ 0. 16, i?. 10— Sufumonses duly 
served — Witnesses not appearing — Plaintiff 
offering to bring them— Court insisting on war- 
rants to be issued is not legally wrong although 
it is harsh — High Court declined to interfere 
under S. 100. 


appear on the date of hearing. There- 
upon the Court offered to issue warrants 
for them. The plaintiff declined to put in 
process-fee for warrants, but offered to 
bring the witnesses with him on the 
next date. The Court, however, closed 
the case and proceeded to judgment. 
In appeal before the Senior Subordinate 
Judge the only argument urged was that 
the proper procedure for the Court was 
to fix a date for deposit of process-fee for 
warrants and if the plaintiff did not 
deposit the process-fee his case could 
then have been closed. 

In appeal before me the matter has been 
put in a different way. The counsel urges 
that a fresh date would have had to be 
given even if warrants were issued, and 
that it was hard to insist on the plain tiff 
summoning the witnesses by warrants 
when he offered to produce them himself. 
If this was a first appeal I would certainly 
accede to this -contention. Butin view 
of the fact that the point as now urged 
was not urged before the Senior Subor- 
dinate Judge, and, secondly, that I can- 
not hold that the Court was legally in 
error in not allowing the plaintiff to 
bring his own witnesses, I am precluded 
in second appeal from interfering with 
the orders of the Courts below. Under 
O. 16. B. 10 a discretion seems to be 
given to the Court to adopt one of two! 
methods for enforcing attendance. I can- 
not hold that the Court was wrong in 
insisting on the method thoogh I cer- 
tainly think it acted harshly. I, therefore 
dismiss the appeal but in the circum- 
stances I do not allow the respondent 
the cost qua this appeal. 

R.D. Appeal dismissed. 


Where certain witnesses of the plaintiff who 
were duly served did not appear on the date of 
hearing and thereupon the Court offered to issue 
warrants for them, the plaintiff declined to put 
in process-fee for warrants but offered to bring 
the witnesses with him on the next date- 

Held : that the Court was not legally in error 
in not allowing the plaintiff to bring his own 
witnesses although under C. 16, R. 10, a discre- 
tion ie given to the Court to do so and that 
though itacled harshly, the High Court will not 
interfere in second appeal. [Pd24 C 2] 

Ohedullah — for Appellant. 

Shamair Chand — for Respondents. 

Judgment. — The only point in this 
appeal is that three witnesses of the 
plaintiff who were duly served did not 
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Jai Laij. J« 

Thakar Singh — Objector — Appellant. 

V. 

Ganga Singh and others — Respondents. 

Misc. First Appeal No. 1907 of 1925, 
Decided on 11th April 1927, from the 
order of the Dist. J.. Jhelum, D/- Ifi^h 
June 1925. 

(a) Provincial Insolvency Act, S, 75 (9) 
Sanction. 

Sanction cannot be deemed to have been 
granted by mere admitting an appeal to a 
hearing. [P US 0 3] 
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(6) Provincial Insolvency Act, S. 15— Appeal 
<i 9 rtinsf order of District Judge— Creiltor dying 
—Appeal. does not abate. 

Where in an appeal against an order of Dis- 
trict Judge a creditor died and no legal represen- 
tatives are brought on the record within the 
time fixed by law, the appeal dees not abate as 
the real person who is interested in the appeal is 
the Official Receiver. I'iS 0 2] 

J^uliammctd Atniii and UuhajnTJKid 
Azam Khan — for Appellant. 

Nand Lai and Devi Dayal — for Respon- 
dents. 

Jai Lai. J.— Thakar Singh, appellant, 
■was adjudicated an insolvent on his own 
petition. In the schedule of his assets 

filed with his application for adjudica- 
tion he mentioned certain occupancy 
rights in the land in dispute and des- 
cribed them as rights under S. 5 of the 
Punjab Tenancy Act. When proceedings 
were taken for the sale of the occupancy 
rights he raised an objection that the 
same could not be sold. This objection 
was sent for investigation to the Official 
Receiver who reported against the insol- 
vent, but the latter presented another 
application before the District Judge 
stating that his objections had n^ been 
properly understood by the Official 
Receiver and that he meant to object to 
the sale of the rights on the ground that 
they were under S. 6 of the Punjab 
Tenancy Act. This application also was 
sent by the District Judge to the Official 
Receiver for enquiry. It may 
mentioned that it is common ground that 
rights under S. 5 can be sold, but those 
under S. 6 cannot. The Official Receiver 
again reported against the applicant. 
On receipt of the report, the learned 
District Judge apparently heard the 
ar^^uments of counsel on both sides and 
disallowed* the objection, and the rights 
having been sold in the meantime con- 
firmed the sale. This is an appaal from 
the order of the learned District Judge 
disallowing the objections and confirm- 


cumstances, considered the question of a 
remand to enable the appellant to pro- 
duce further evidence, but a preliminary 
objection is taken on behalf of tbe res- 
pondents that the appeal does not lie 
without the sanction of the District 
Judge or of the High Court and that as 
no such sanction has been obtained in 
this case the present appeal is incom- 
petent. - 

Counsel for the appellant replies to 
this objection by stating that sanction 
should bo deemed to have been granted 
by the Division Bench when admitting 
this appeal to a hearing but tbe question 
of granting sanction or otherwise was 
not before the Division Bench and I am 
unable to hold that the Bench granted 
any sanction to the appellant. Then the 
counsel asked me to grant him sanction 
at this stage but I found myself unable 
to do so considering that the fact was 
not noticed by the counsel for the appel- 
lant till practically the whole case had 
been argued on both sides. 

Another objection raised by the res- 
pondents that one of the creditor-res- 
pondents, having died and no legal 
representatives having been brought on 
the record within the time fixed by law 
the appeal had abated, has, in my opini- 
on, no force as the real person who is 
interested in this appeal is the Official 
Receiver and he has already been made 
a respondent. In any case there are 
good grounds for condoning the delay m 
applying to set aside the abatement. 

The result is that on my finding that 
this appeal is incompetent for want of 
sanction, I must dismiss it with costs. 

Appeal dismissed. 
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Shadi Lal, O.J., AND Broadway, J. 

Ahdid Hamtd— Plaintiff— Appellant. 

V. 


Ing the sale. ^ . . . 

The only ground urged in support of 

the appeal 13 that the learned District 
Judge should have given further oppor- 
tunity to the appellant to prove his 
allegation that he was a tenant under 
S. 6 of the Punjab Tenancy Act and not 
under S. 5 as mentioned by him m his 

application for adjudication. It appears 
that such a request was made before the 
District Judge at the time of the argu- 
ments and I might have under the cir- 


Muhammad Afzal — Defendant Res- 
ndent. 

Letters Potent Appeal No. 231 of 1925, 
icided on 4th February 1927, from the 
Igment of Jai Lal, J.» D,* 30th April 
25, in Oivil Appeal No. 3141 of 1924. 
:ilvH P. C., Sch. 2, Para. Legal mis- 

Ll aa umpire makes enquiries behind the back 
any pj'tty, he is guilty ot misconduct, whether 
recorded evidence at the time or n^. 


426 Lahore 

Muhammad Amin — for Appellant. 

B. C. Mital— (or Respondent. 
Judgment.-CertaiD disputes ha0 
arisen between one Muhansmad Afza^ 
and Abdul Hamid, ^bey to 

same to arbitration. ° fl-gcfc that 

refer contained a clause , named 

in the event of arbitjatos^u^a^^^ 

being unable to The arbi- 

Ashraf was to act as Muham- 

trators named ^^0 an award, 

mad Ashraf, as UmP annlication under 

Abdul Hamid filed an^appl^ ^ ^ ^ 

para. 20, Sch. ^ ^ should be filed 

praying tba.t the ^g^oi-aance there- 

“"4“ ‘^Muhammad Afsal raised various 
With. Muna charging the 

objections igcondnct and pointing 

?„T?ha^ The award was defective owing 
to serious arithmetical errors 

The trial Judge found that no miscon 
duct had been proved against the Umpire 
and held that he himself could correct 
the arithmetical errors. He accordingly 
directed the award to be filed and granted 
a decree in accordance with it as amen- 
ded by him. 

Against this Muhammad Afzal pre- 
ferred an appeal to this Court which was 
heard by Mr. Justice Jai Lai who held 
that the award was vitiated owing to the 
misconduct of the Umpire and owing to 
the fact that the arithmetical mistakes 
could not be rectified by the Court and 
were illegalities apparent on the face of 
it. He accordingly accepted the appeal 
and dismissed the application to file the 
award. 

Abdul Hamid has preferred this appeal 
under Cl. 10 of the Letters Patent and 
on his behalf Mr. Muhammad Amin has 
contended that the view taken by the 
learned Judge in Chambers on the points 
raised before him was erroneous. A 
great deal of argument centered round 
the question whether the Court had the 
power to correct arithmetical errors in 
an award. I do not think it necessary 
to discuss this point, however, as in my 
opinion the appeal niust be dismissed on 
the ground that the learned Judge in 
Chambers is right in bolding that the 
Umpire was guilty of misconduct. The 
Umpire when examined admitted that 
he made certain enquiries at Mouza 
Dulla in the absence of Muhammad Afzal 
although he denied that h"' recorded any 
evidence at the time. He also stated 
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that he had informed the defendant of 
this fa< 5 t later on. It seems to me tbafj 
in making these enquiries behind Mu- 
hammad Afzal’s back the Umpire was 
clearly guilty of misconduct, whether he 
recorded evidence or not, as, in my 
opinion, such an ex-parfce enquiry should 
not have been made. It is impossible to 
determine what impression this ex-parte 
enquiry made on the mind of the Umpire 
and bow far it affected bis ultimate de- 
cision. I would, therefore, dismiss this 
appeal with costs. 

Shadi Lai, C. J. — I concur. 

D.D. Appeal dismissed. 
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Tek Chand, J. 

Mehran — Plaintiff — Appellant. 

V. 

Bahimi and others — Defendants Res- 
pondents, 

Second Appeal No. 2847 of 1926, Deci- 
ded on 7th February 1927, from tbs 
decree of the Senior Sub*J., Karnal» 
D/- 26th August 1926. 

(a) Civil P. C., S. 100— A claim aUerlng 
nature of the case cannot be allowed in second 

appeal, _ . 

Where a plaintifl did not come into Ooui® 

clalmiog as the heir of his father : 

Held : that he cannot be allowed to claim as 
such heir as it would be setting up a new cas® 
in second appeal. tP"* '127, 0. IJ 

(61 Co-sharer — Adverse possession — Cc-sharer s 
possession though exclusive is not adverse. ^ . 

Though a co-sharer in certain property is 
exclusive possession of that property, his posses* 
sioa cannot be adverse against the other co- 
sharers : 64 P. B. 1918 (P. C.). Bel. on. 

[P. 427, C. 2] 

(c) LinUtation Act, Art. UA— Constructive pos- 
session of gift properly — Suit within 12 year 
from date of gift is within time, ^ , 

If a person is in constructive 
certain property up to the data of a gift of tfl 
property, a suit by his donee within 12 
from such date is within time. 

Shamair Chand — for Appellant. 

Mohammad Amin — for Respondeofc* 

Tek Chand. J.— The relabionship ot 
the parties will be clear from the follow 
ing padigree- table : 

MUNNI 


I 


Muhammada 


Hahimi 

(defendant) 


FaiJa . 
(died.childle») 


Mt. Mehran 
(daughter) 
plaintiS 
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On the 7th of July 1924. Mb. Mehran 
instituted the present suit for possession 
of a house alleging that Faiza was its 
original owner and that he had gifted it 
to her by a registered-deed dated the 
1st of May 1913. The defendant Rahimi 
resisted the suit on the ground that he 
was the owner in possession of this house 
for more than twelve years. The trial 
Oourt finding for the plaintiff, decreed 
her suit with costs. On appeal the 
learned Senior Sub- Judge found that the 
house originally belonged to Munni on 
whose death it descended to his three 
sons, Muhammada. Rahimi and Faiza in 
equal shares and that it belonged jointly 
to all three of thern. Ha found that 
Faiza’s share in the house was and 
therefore he could make a gift to that 
extent only* He held the gift proved 
but holding that Faiza died more than 
twelve years before suit, and that there 
was no reliable evidence to show that 
the plaintiff ever came into possession of 
Faiza’s share, dismissed her suit as time 
barred. 

The plaintiff has come up to this 
Oourt on second appeal and Mr. Shamair 
Chand on her behalf has conceded that 
the finding of the lower appellate Court 
that the house belonged to Muhammada, 
Rahimi aud Faiza jointly must stand. 
He admits that on this finding his client 
has no right to Hrd of the house which 
belonged to Rahimi, but he argues that 
Mt. Mehran, the plaintiff, is entitled to 
the remaining %vd3 : [a) to J-^rd by virtue 
of succession to her father Muhammada , 
and (6) to H^d by reason of the gift dated 
the 1st May 1913, by Faiza in her favour. 
He also argues that the finding of the 
lower appellate Court on the question of 
limitation is erroneous. 

Now, qua the share of Muhammada I 
am of opinion that the contention of the 
learned counsel cannot be sustained. 
The plaintiff did not come into Court 
claiming as the heir of her father 
Muhammada, and she cannot be allowed 
to set up a new case in second appeal. 
There is nothing on the record to show 
whether the parties are governed by 
Muhammadan Law or custom and what 
the share of the plaintiff in Muham- 
mada's estate would be. Moreover 
Mudammada admittedly died more than 
12 years before suit and plaintiff s claim 
as bo his share would obviously be time 


barred. The claim with regard to this^ 
J^rd share must, therefore, fail. 

As to the remaining: J^rd, however, I 
am of opinion that the-appeal must suc- 
ceed. Both the Oourfcs below have held 
the gift by Faiza in fwour of the plain- 
tiff to be proved. This gift is dated the- 
Isb of May 1913, the present suit was 
instituted by Mt. Mehran on the 7th of 
July 1924, i. e., within twelve years from 
the date of gift. Under the circuin- 
stances I fail to see how Mt. Mehran s 
suit qua the ^rd can be said to be time, 
barred. Ibis admitted that Faiza was, 
a co-sharer in this house to the extent of 
and even if Rahimi was in posses- 
sion of the whole of the house, his pos- 
session cannot be held to be adverse 
against his brother and co-sharer Faiza ; 
Hardit Singh v. Gurjnnkh Singh (1). Uj 
Faiza was in constructive possession of; 
the house up to the date of the gift a 
suit by his donee within twelve years 
from this date is clearly within time, 
Mr. Muhammad Amin for the respondent 
has cited Udi v. Mavu Mai (2), _ but ^ that 

ruling instead of supporting his clients 
case helps the appellant. It was ruled 
there that a transferee or an assignee 
from a co-sharer does nob by the mere 
fact of transfer of assignment become a 
co-sharer if his rights as such are denied 

by the other co-sharars and that a suit 

by such transferee or assignee to recover- 
possession of the share transferred te. 
him from the co-sharers of his transferrer 
or assignor must, therefore, be brought 
within 12 years of the da^.e of the^ 
transfer or assignment in his favour. 

Here, as already pmn ted nub above, the 

suit has been brought within 12 years of 
the transfer. It may be noted that th& 
lower appellate Court in its ]udgmenk 
has remarked that Faiza died more than 
12 years before suit, and in support ot 
this remark it relied upon the statement 
of the plaintiff dated the 18bh December 
1925. Bub I have referred bo this state’- 
menb, and it appears to me that Mt.. 
Mehran, the plaintiff, was giving onl^ 
approximately bho period that had elapsedr 
from Faiza’s death and that she cannot 
be pinned down to such a vague state- 
ment. Admittedly Faiza was alive on 
the date on which he made the gift in 
favo ur of Mt. Mehran. This deed of gift 

^(1) [1913J 64 P. R- 1918=17 I. 0. G26=^ 
Bjm. L. R. 1051 (P. C.). 

(2) A. I. R. 1924 Lah. 682^ 
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was exeonted and registered on the 1st 
May 1913, and Mr. Muhammad Amm has 
in view of the finding of the lower Court 
^3 to the execution of the deed of gift, 
conceded that Faiza must he considered 
to have died within 12 years of the suit. 
The claim qua this Hrd is therefore, 

■clearly within time. 

For the foregoing reasons I accept the 

plaintiff’s appeal to the 
a, decree in her favour for Hti of the 
house. As both parties have partially 
succeeded I direct that they will bear 
fcheir own costs throughout. 

j y Appeal accepted^ 
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Jai Lal, J. 

Bhai Gopal Singh Wadehra & Sons— 
Defendants — Appellants. 

V. 

Pera Mol & Sons — Plaintiffs — Bespon- 
dents. 

Miscellaneous First Appeal No. 2‘i03 
of 1926, Decided on 22nd February 1927, 
from an order of the Addl. Dist, J., 
Gujranwala, D/" 11th August 1925. 

Civil P, C., 0. Z— Statement in power of 
attorney as to Vakil’s being engaged only for a 
particular place — Transfer of the case to another 
place — After transfer notice served on vakll^ is 
■eufficient notice to client. 

The provisioa io the power-of-attorney that 
the counsel has been engaged only to represent 
ihe appellant in a particular place is made 
merely to safeguard against his liability to be 
called upon by the appellant to appear for him 
on the fies paid to him at any station outside 
that place. For the purpose of accepting notice 
oa behalf of the appellant the vakil still conti” 
nuos to be the recognised agent of the appellant 
within the meaniug of O. 3 even after the transfer 
of the appeal to the other place. [P. 429, 0. l] 

Mukand Lal Puri — for Appellants. 

Jai Gopal Sethi — for Kespondents. 

Judgment. — A suit for recovery of 
Es. 3,389-14-0 was instituted by the firm 
of Pera Mai & Sons against the Firm 
Bhai Gopal Singh Wadehra & Sons in 
the Court of the Senior Sub-Judge of 
Gujranwala and was partially decreed. 
The defendant died an appeal in the 
Court of the District Judge of Gujranwala 
from the decree awarded against him. 
It was fixed for hearing on the 14th July 
1926, but was transferred to the District 
Judge of Sialkot who is also the Addi- 


Pera Mal & Sons (Jai Lal, J.) 

• 

tional District Judge for Gujranwala. 
The District Judge of Sialkot fixed the 
13th May 1926, for the bearing of the 
appeal and sent two notices giving inti- 
mation of the date fixed for the hearing 
of the appeal to the appellant. One 
notice was addressed to L. Bhim Sain, 
Vakil of Gujranwala, who had originally 
filed the appeal on behalf of the 
appellant and the other notice was 
addressed to the appellant personally at 
Gujranwala. 

It appears that the appellant was not 
found at Gujranwala and both the notices 
were tendered to L. Bhim Sain who 
wrote on the back of both that they 
should be served on the appellant par" 
sonally at the address mentioned by him- 
When these notices were received by the 
District Judge a noto was made at the 
back of the notice which was sent to 
L. Bhim Sain that it had been served but 
on the other notice, that is the one which 
was addressed to the appellant personally 
an order was made that it should be 
served on the appellant personally on the 
address supplied by the vakil. Appa- 
rently at the date of the hearing of the 
appeal this notice had not been received 
by the District Judge but the learned 
Judge held that the service of notice on 
L. Bhim Sain was sufficient notice to the 
appellant and in the absence of any 
appearance on his behalf he dismissed 
the appeal in default. In the meantime 
cross-objections had been filed on behalf 
of the appellant-respondent claiming a 
decree for the balance of his claim which 
had been dismissed by the Senior Sub* 
Judge. 

The cross-objections were filed on the 
6th May 1926, and it appears that a copy 
was sent to L. Bhim Sain by the counsel 
for the respondent by registered p^t 
from Amritsar. When the cross-objec- 
tions were filed in Court an order was 
recorded by the District Judge that a 
copy thereof be served on the appellant 
No notice was, however, served upon the 
appellant. When the appeal and the 
cross-objections came up for hearing 
before the District Judge he held that 
service of the cross-objections on L. Bhim 
Sain by registered post in the manner 
already described was sufficient comph 
ance with the provisions of the law, and 
proceeded to hear them ex-parte agaiMt 
the appellant and finally increased the 
amount decreed against him. An apph* 
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cation was then presented by the appel- 
lant praying that the ox-pavte order 
against him be set aside, that the appeal 
be re-admitted and that the same and 
the cross-objeotioQS be heard on the 
merits in his presence. The ground of 
this application was that the appellant 
had no notice of the date fixed for the 
hearing of the appeal and that a copy of 
the cross-objections was not served upon 
him as required by law, and that in any 
case he could not appear in Court owing 
to illness. This application has been 
dismissed by the learned District Judge. 

The present appeal is against the order 
of the District Judge refusing to re-admit 
the appeal and to hear the same with the 
cross-objection on the merits. It is con- 
tended on behalf of the appellant that 
L. Bhim Sain was engaged to represent 
the appellant only in the Court of the 
District Judge, Gujranwala, and that the 
appeal having been transferred to the 
DiLict Judge of Sialkot the authority 
of L. Bhim Sain to represent the appel- 
lant came to an end and that, therefore, 
the service of the notice on him was not 
sufficient notice of the hearing of the 

appexl to the appellant, 
of the power-of-attorney filed by L. Bhim 
Sain, DO doubt, shows that he was engaged 
only for the hearing of the appeal at 
Gui'ranwala. but that his authority to 

represent the appellant came to an end 

as soon as the appeal was transferred to 
3ialkob. The provision in the powerof- 
attorney that L. Bhim Sam had been 
engaged only to represent the appellant 
in Gujranwala was made merely to safe- 
guard against his liability to be called 
upon by the appellant to appear for him 
on the fees paid to him at any station 
outside Gujranwala. For the purpose of 
accepting notice on behalf of the appel- 
lant the learned vakil still continued to 
be the recognised agent of the appeUanb 
within the moaning of 0. 3 of the Code 
of Civil Procedure even after the transfer 
of the appeal to Sialkot He was nob. 
therefore, justified in refusing to a^pt 
notice of the hearing of the appeal on 
behalf of his client. The service of notice 

on a recognised agent is 

on the principal. I must, therefore, hold 
that notice of the hearing of ^^e appeal 
was served on the appellant in this case. 

As regards the second contention of 
the learned counsel that his client was 
prevented by illness from appearing m 


Court it has to bo noted that according, 
to his own allegation the appellant started 
from Jharia. which is a station in Bengal, 
on the 13th May which was tlie date 
fixed for the hearing of the appeal in 
Sialkot and it was in the way that he- 
alleges to have fallen ill. No cause what- 
ever has been shown why the appellant 
could nob and did not start from Jharia 
in time to be able to» appear in the Court 
of the District Judge at Sialkot on the 
13th of May. The subsequent illness in 
the way, therefore, is no excuse for the 
appellaut’s absence from the Court on. 
the 13th May. The appellant’s case is 
that he had no knowledge of the date 
fixed for the hearing of the appeal. Th& 
question of his having been prevented on 
account of illness from appearing in Court- 
does nob, therefore, arise. Moreover, 
there U no evidence in support of the 
allegations of the appellant. His appli- 
cation in the lower Court was nob sup- 
ported by any affidavit. 

I hold, therefore, that the appellant 
has failed to establish that he was pre* 
vented by sufficient cause from appearing 
in Court on the 13th May. and. therefore, 
that the learned District Judge was 
justified iu declining to re-admib the 

appeal. . 

With r6<’ard to the cross-objections- 

however. I hold that the appellant did 
nob receive notice thereof under O. 41. 
R. 22, Cl. (3) which provides that 

unless the respondent files with the objection, 
a written acknowledgment from the pait> who 
may be affected by such objection or lus pleader 
of having received a copy thereof, the appellate 
Court shall cause a copy to be served. ^oou 
as may be after the filing of the objection, on 
such party or his pleader at the expense of the 

respondent. ‘ 

It is clear that no such written 
aoknowleagment was filed by the respon- 
dent with his cross-objections and conse- 
quently the learned District Judge passed 
an order that a copy of the objections be 
served on the appellant but no such copy 
was actually served. Under the circum- 
stances the learned District Judp was 
nob entitled to proceed with the hearing 
of the cross-objections ex-parte in the 
absence of the appellant. The result is 
that this appeal is accepted in so far as 

the order of the District Judge refusing 
to re-admib the cross^objections and to 
hear them in the presence of the appel- 
lant is concerned and is dismissed so far 
as his order refusing to re-admit the 
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o-ppeal of the syppellaat is concerned. 

The case should -go back to the learned 
District Judge with directions to re-admit 
the cross-objections and to hear them m 
the presence of the parties. The iJar les 
bear their own costs in this Court. 

„ T. Case remanded. 
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Harrison, J. 

Kkazan C/iaud— Aoonrel— Patitioner 

V. 

T/ie Crowrt— Opposite Party- 

e 1927 mide'by 

^hTtrLulhiana. on 20th August 

1926. T, T / i- 

rriminal P. C., S. m—Breach of peace antf 

cipated— Action ehould be taken against potential 
law-breakers. 

When a breach of the peace is anticipated, 
action 18 to betaken against the potential law- 
•breakers and not against the peaceful citizens 
whom it is expected, that the lawbreakers will 
molest : A. 1. B. 1922 Cal, 483 and A. 1. R. 1921 
*Pairta 767, Fell. LP 430 C 2] 

Tele Chand — for Petitioner. 

Order. — This is an application made 
iby the Sessions Judge of Ludhiana ask- 
ing that an order passed by the District 
Magistrate of Ludhiana, under S. 141 
•of the Criminal Procedure Code be 
quashed. This order was originally 
(passed as a sort of perpetual injunction 
restraining two persons from using a 
-certain well until they had established 
their right to do so, but was subsequently 
.modified on ^nd August 1926, on its be- 
ing pointed out to the District Magistrate 
-that under this section an order could 
-only be passed which would operate for 
two months. I have doubts as to the 
legality of this revising order, but, as the 
-question is not before me, it is not neces- 
sary to decide it. Although the two 
months have expired counsel asks for an 
adjudication as to the propriety of the 
•order in the hope that it may have the 
effect of stopping any more orders of this 
nature under this or any other section 
of any Act or Code which will have the 
•effect of cancelling or setting at naught 
:the previous orders passed by the Court. 

The facts are simple enough : Two 
Ohamars, Kbazan Ghand and Garja Singh, 
persist in asserting their right to draw 


water from a public well. A section of 
the population objects. Both Ohamars 
were put on security under S. 107 of the 
(Criminal Procedure Code, and that order 
was quashed by me. A new order has 
now been passed under S. 144 of the 
Criminal Procedure Code forbidding 
them using ibis well. In my per- 
vious order it was made very clear that 
they were entitled to do so, and that the 
proper persons to be proceeded against, 
if a breach of tho peace was anticipated, 
were the persons who wished to inter- 
fere with the exercise of the right. In 
spite of this, action has been taken under 
S. 144, and steps have been taken to 
prevent them from exercising their right. 
It has been laid down in Mohammad 
Ismail V. Barkat AH (l) and Blong v. 
Emperor (2) and indeed the fact requires 
no authority at all, that when a breach 
of the peace is anticipated, action is to 
he taken against the potential law- 
breakers and not against the peaceful 
citizens whom, it is expected, that the 
law breakers will molest. I have no 
hesitation in setting aside the order 
passed by the District Magistrate and I 
express a hope that he will refrain from 
taking action under any other section 
of any Act or Code with a view to stulti- 
fying this order. 

D.D. Order set aside. 


(1) 

(2) 


A. I. R. 1922 Cal. 483. 
A. I. R. 1924 Pat. 767. 
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Shadi Lal, C. J. 

Jagan Nath — Petitioner. 

V. 

Koshallia Devi — Respondent. 

Criminal Revision No, 1811 of 192^* 
Decided on 11th February 1927, reported 
by the Addl. Sub.-J., Lahore, on Sbh 
December 1926. 

Criminal P. C., S. m—Maintenan<f to child 
— Order cannot be passed without proof of negisa 
or refusal to maintain it, , 

Aa order under B. 483 for the 
a child cannot be passed against ‘ke fatner 
unless it is proved that he has negleotea 
refused to maintaiu it. [P *31 o 

Nand Lal — for Petitioner. 

Daulat Ram — for Respondent, 

Facts. — Jagan Nath, Khatri of Nasur* 
has been ordered under S. 488, OriminaJ 
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P. 0., by fche Court of the First Class 
Magistrate at Kasur to pay Rs. 10 per 
mensera for the maintenance of his 
daughter Mt. Koshallia Djvi aged 13 or 
14 years. The finding of the Magistrate 
is that Jagan Nath took a second wife 
into his house with the consent o( his 
first wife, in order to obtain male issue. 

The arrangement did nob prove satisfac* 
tory to the first wife, who went off to 
live with her son-in-law, taking her 
daughter with her. Not only is her 
father williug to take the daughter into 
his house, but he has applied in the civil 
Courts to be appointed as her guardian. 
This application has been dismissed. 

After efforts to obtain a reasonable 
compromise between the parties the 
learned Magistrate found that there were 
reasonable grounds for supposing that 
there was ill-fesling between the two 
wives. For this reason he considered 
that it would nob be safe to compel the 
daughter to live with her father, and that 
it would nob be proper for her to reside 
with her father unless her mother 
returns. He then proceeded to pass the 
order already mentioned. 

Grounds. — An order under S. 488, 
Criminal P. C., for the maintenance of a 
child can only be passed on proof of 
refusal or neglect to maintain it. As 
there is a definite finding in the present 
case that there has been no refusal or 
neglect on the part of the father, who 
is anxious to obtain custody of the child 
the order cannot be upheld. Possibly 
the learned Magistrate is confusing the 
case with that provided for in the first 
proviso to Cl. 3 of the section, which 
allows maintenauoa for a wife who re- 
fuses to live with her husband if the 
Magistrate considers that there are just 
grounds for making the order. The 
proviso 3 is limited to wives and cannot 
be extended to children. It is accord- 
ingly recommended that the order of the 
lower Court be cancelled. 

Order. — I agree with the learned 
Sessions Judge that an order under 
3. 488, Criminal P, C., for the mainten- 
ance of a child cannot be passed against 
the father unless it is proved that he has 
neglected or refused to maintain it. No 
such refusal or neglect on the part of 
the father has been established in the 
present case. 

Accordingly, I accept the application 
made by the petitioner Jagan Nath and 
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quash the order of the Magistrate direct- 
ing him to pay Rs. 10 per mensem for 
the maintenance of bis daughter. 

R.D. Application accepted. 
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Jai Lal, J. 

Dhani Ram — Plaintiff — Petitioner. 

v. 

Fida Hussain — Defendant — Respon- 
dent. 

Civil Revision Petition No. 912 of 
1926, Decided on 7th April 1927, from 
the decree of the Small Cause Court J*, 

Lahore, D/- 30th June 1926. 

Civil P. C., 0. 8 , R. 7 — No set-off claimed — 
Court cannot redxLce the amount claimed by 
plaintiff. 

Iq a suit for rent and compensation for hold- 
ing over the premises rented to the defendant, 
the defendant asserted that, on account of his 
having done some work as a t»ilor for the plain- 
tiff, his sister and his son, certain amounts were 
due to him and that on his presenting a bill to 
the plaintifi a setblemeot of the account was 
made bjtween both the parties leaving a balance 
of Rs. 5 due to the plaintiff. It was held by the 
lower Court that there was no settlement of ae- 
count bstweea the parties as alleged by the de- 
fendant but that Rs. 60-0-0 was due to him on 
account of the work done by him for the 
plaintifi, 

Held : that there being no set off claimed by 
the defendant and, consequently, after finding 
that there was no settlement between the parties 
as alleged by the defendant, the Court was not 
entitled to go into the accounts and to reduce 
the amount found to bs due from the defendant. 

[P 432 C 1] 

Ram Lal Anand—lor Petitioner. 

Kidar Nath Chopra— tot Respondent. 
Jai Lal. J.— The petitioner inatituted 
a suit in the Court of Small Causes at 
Lahore against the respondent for the 
recovery of Rs. 200, being Rs. 176 as rent 
and Rs. 24 as damages for the contuma- 
cious holding over of the premises rented 
to the latter. The defendant denied 
that there was any contumacious holding 
over and disputed the correctness of the 
amount claimed by the plaintiff on ac- 
count of rent. He further pleaded that 
on account of his having done some work 
as a tailor for the plaintiff, his sister 
and his son, certain amounts were due 
to him and that on his presenting a bill 
to the plaintiff a settlement of the ac- 
count was made between both the parties 
leaving a balance of Rs. 5 due to the 
plaintiff. The plaintiff denied such a 
settlement of account. The Judge, 
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Small Cause Couvt, has held that Rs. 176 
was due fco fcha plaintiff as rent and that 
there was no contumaeious holding over 
and, therefore, no compensation was 
claimable by the plaintiff on that ac 
count. He further hold that there was 
no settlement of account between the 
parties as alleged by the defendant, but 
that Rs. 60-6-0 was due to him on ac- 
count of the work done by him for the 
plaintiff, his sister and bis sou, and there- 
fore granted the plaintiff a decree for 
R5. 115-10-0. 

It is contended on behalf of theplaiQ 
tiff-petitioner that the Judge. 

Cause Court, should have awarded him 
Rg 24 compensation for contuinacious 
holding over of the demised premises by 
the respondent: but, as h^d by the 
learned Judge. Small Cause Court, there 
is no good proof on the record to show 
that any notice to quit was given by the 
plaintiff to the defendant which was nob 
complied with so as to make the tenant’s 
possession of the premises contumacious. 
Counsel for the petitioner attacks this 
finding of the learned Judge below, 
but I see no reason to differ from him. 

The next ground taken by counsel is 
that there was no set off claimed by the 
defendant and consequently, after finding 
that there was no settlement between the 
parties as alleged by the defendant, the 
Court was not entitled to go into the 
accounts and to reduce the amount found 
to be due from the defendant. There is 
force in this contention. An examina- 
tion of the written statement of the 
defendant shows that he did not claim 
a set off, nor did he pay any Court-fee 
on the amount claimed by him ; nor is 
there any detail of the amount claimed 
by him from the plaintiff. His plea 
merely was that there was settlement of 
the account and he allowed bis defence 
to stand or fall by that plea. Under 
the circumstances the lower Court was 
not entitled to decide what amount, if 
any, was due to the plaintiff from the 
defendant with a view to deduct the 
same from the plaintiff's claim. 

I accept this petition and give the 
plaintiff a decree for Rs. 176 with costs 
in proportion in both Courts. The de- 
fendant may, if he is so advised, claim 
the amount alleged to be due to him from 
the plaintiff in separate proceedings. 

D.D. Petition accepted. 
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Dalip Singh, J. 

Allah Din and others — Accused — Peti- 
tioners. 

V. 

Emperor — Opposite Party. 

Criminal Revision No. 1744 of 1926, 
Decided on 12bh February 1927, reported 
by the S. J., Sialkot, on 20th November 
1926. 

Penal Cade, S. 193 — Accused not charged with 
knowledge of marriage but knowing what they 
were charged with — Case is ?toi affected — Crimi" 
nal P. C., S. 637. 

Where ia a prosecution under S. 490, Indian 
Penal Code, the accused were nob charged with 
knowledge or reason to believe that the abducted 
woman was a married worn in and the accused 
knew what they ware charged wibh and what 
it was necessary for the prosecution to prove. 

Held : that this fact by itself would not affect 
ths case. [p 432 0 2J 

Order. — This case has been referred 
under S. 438, Criminal P. 0., by the 
learned Sessions Judge, Sialkot. The 
facts are as follows : The three peti- 
tioners Allah Din, Karam Singh and 
Mb. Hakim Bibi were convicted under 
S. 493, Indian Penal Code, and sentenced 
to imprisonment and fine. The allega- 
tion for the prosecution was that the 
complainant Jiwan married Mt. Naziran 
about five years ago at Quetta and settled 
at Jaito Gul village in the Pasrur Tahsil. 
About the Sisb October 1925 Jiwan went 
to Sialkot for finding work and in his 
absence the three petitioners enticed 
away Mt. Naziran, his wife, and kept 
her first at Pasrur, and subsequently at 
Lahore for a long time. Mt. Naziran 
eventually wrote to her mother at Quetta 
and the mother came and rescued her at 
Lahore and took her back to Quetta. 
The appeal of the petitioners was dis- 
missed by the learned District Magis- 
trate. 

The case is reported on the groundt 
firstly, that the charge-sheet is defective. 
The petitioners were not charged with 
knowledge or reason to believe that 
Mb, Naziran was a married woman- 
This fact by itself would nob affect the 
case and I have little doubt that the 
petitioners knew what they were charged 
with and what it was necessary for the 
prosecution to prove. 

The next ground is that the marriage 
of Jiwan and Mb. Naziran is not properly 

proved. The statements of Jiwan, 
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Mfc. Naziran and her mother show that 
Jiwan was-jnarried fco Mfc. Naziran at 
Quefcfca. The evidence is not very satis- 
factory, but I cannot hold that it is 

The next point is that Jiwan flrst in- 
stituted a complaint on the 9fch Novem- 
ber 1925, which was dismissed under 
S. 344, Criminal P. 0., on the 23rd De- 
cember 1925, because Jiwan said that 
press of private business prevented him 
from prosecuting the case. A similar 
complaint was lodged on the 13bh Febru- 
ary 1926, but on 25th May 1926, it was 
consigned to the record room because 
Jiwan complainant could not; secure wit- 
nesses. A third complaint "which re- 
sulted in a corTviction was instituted on 
the 9th of June 1926. Now, the only 
evidence against the accused persons 
apart from the statement of the woman 
is that of two witnesses Jalal and Nawab. 
Both live near Jiwan’s house and it is 
not shown why he was unable to produce 
them earlier. The evidence of these 
witnesses as rightly remarked by the 
learned Sessions Judge becomes, there- 
fore, worthless and it is hardly likely 
that Allah Din and his wife together 
enticed away this woman Mt. Naziran, 

I, therefore, accept this revision and 
acquit the petitioners. The hne paid 
by Mfc. Hakam Bibi will be refunded. 

Revision accepted. 
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Fforde and Harrison, JJ. 

Bhim Singh — Defendant; — Appellant. 

V. 

Basheshar Nath an! of/iers— Plaintiffs 
— Bespondents. 

First Appeal No. 2776 of 1922, Decided 
on 2l9fc October 1926, from the order of 
the Disfc. J., Delhi, D/- 30feh August 

1622 

(a) LimUatton Act, Art. 36— Application 
under 8. 235, Companies Act is governed by 
^ Art. 36. 

An application under S. 235 of the Companies 
Act of 1918 to recover compenBation'froTi an 
ex-director of a company in respact of an alleged 
act of misfeasance or breach of trust, is by 
virtue of 01. (3) of the section governed by 
Art, 36, Limitation Act : A, I, B. 1923 Lah, 
58. Foil . ; and A. I. B. 1925 All. 519, not Foil. 
' CP 434, C 1] 


(b) Companies Act (1913), S, 235 — S. 235 
only provides mode of enforcing 

Section 235 does not create any new rights, 
liabilities, but simply provides a summary 
mode of enforcing rights which might other- 
wise have been enforced bysuit: A. I. B. 1923 
Lah. bS' TclK, in re City Equitable Fire Insur- 
ance Company Limited, (1925) Ch. D. 407, Appl. ; 

A. I. B. 1924 Lah. 435, List. [P 434, C IJ 

Tek chand Sundi C. L. Mathur — for Ap- 
pellant. 

Moti Sag'ir and Moot Chand for 
Eespoudentts. 

Fforde, J. — This is a misfeasance ap- 
Ijlicafcion brought by the Official Liqui- 
dator of the Union Bank of India 
Limited, Delhi, under S, 235 of the 
Indian Companies Act (7 of 1913) asking 
that the several respondents be made to 
recoup the Bank for various losses in- 
curred by reason of their neglect and 
default in the management: of fche Banks 
affairs. 

The faefcs are very fully and clearly 
stated in the judgment of the Court; 
below, and for the purposes of this ap- 
peal I do not think it necessary fco re- 
state them. The first; question which 
we have to decide is whether or not 
this application is barred by limitabion. 

It is admitted that the various misfea- 
sances complained of took place more 
than three years before the date of the 
present application. The latest of them 
is alleged to have occurred on the 11th 

of June 1914. Mr. Tek Ohand, who ap- 
pears for one of the directors, contends 
that Art. 36 of the Indian Limitation 
Act (9 of 1908) governs this case. This 
Article provides a two years period of 
limitation for a suit for any malfea- 
sance, misfeasance or nonfeasance in- 
dependent of contract, and nob specially 
provided for in that Act, time to run 
from the date when the malfeasance or 
nonfeasance took place. If this article 
is held to apply the present application 

is admittedly barred. 

Mr. Mool Ohand on behalf of the 
liquidator contends that Art. 120 ap- 
plies, which provides a six years period 

for suits for which no period of limita- 
tion is providel elsewhere in the sche- 
dule and time is expressed to run from 
the date when the right to sue accrues, 
la the alternative it is urged that 
Art. 90 applies which relates fco suits, 
other than those mentioned in Arts. 88 
and 89, by principals against agents for 
neglect or misconduct, aud provides, a 
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three years' time limit from the date 
when the negleet or misconduct becomes 
known to the Mr. Mool 

Chand argues that S. 23o of the Indmn 

Companies Act confers upon a hquida- 

tor a new right, not previously possessed 
by the Company or its shareholders, to 
enforce claims of the nature provided by 
?ha?se 3 tian and that this right comes 
into etfest from the date of his appomt 
ment. For this proposition he has 
referred us to In the matter of the Union 
Bank Allahabad, Limited (1), relying 

upon the following 

Walsh, J.. which appear at page 686 of 

theRBport: 

It b« been said that S. 235 creates no new 
• Ufa hilt as is pointed out in the latest edition 
'(^R wklev on companies (1924) the stvtament 
U fntfptLtioally acocrate. No doubt it pro- 
vides machinery for ouforoiog claims which 
liist independently of th> section, but so far as 
l liquidator is authorised by this section to ap- 
nly in the interests of creditors and depositors 
who have lost their monej, to enforce a claim 
against the directors under the section. U 
seems to me that a new right in hi.n is created. 
If'any article is to bs applied at all to the date 
from which the U.ibility first came into exist- 
ence by reason of the act of misfeasance, or 
breach of trust, which the person is proved to 

have committed it seems to me that the only 

article which at all fits the case is Art. 120 
which provides a term of six years for every 
case not otherwise provided by the Act.: 

In adopting this view the learned 
Judge has expressly dissented from a 
desision of a Division Bench of this 
Court in The Bank of Multan v. Bukam 
Chand (2) a Letters Patent appeal, in 
which the Court held that an applica- 
tion under S. 235 of the Companies Act 
of 191S to recover componsation from an 
ex-director of a Company in respect of 
XU alleged Act of misfeasance or breach 
of trust, is by virtue of Cl. (3) of the 
lection governed by Art. 36 of Sch. 1 
10 the Limitation Act, and is barred un- 
less made within two years of the act 
complained of* The learned Chief 
lustice in his judgment says at page 
)02 : 

It must be remembered that B. '235 does not 
creat any new rights or liabilities but simply 
provides a summary mode of enforcing rights 
which might otherwise have been enforced by 
suit. If any authority is needed on the subject 
I would refer to the judgment of James, L. J., In 
Canadian Land Beclaiming and Colonizing Co , : 
in re Coventry and Dixon's oase (3) which deals 

(1) A. 1. B. 1925 All. 519=47 All. 669. 

(2) A. I. B. 1923 Lah. 58. 

(3; [1860] 14 Gh. D. 660=28 W. B. 775=43 

L. T. 559. 
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with the corresponding s3ction of the English 
G.>mpaDies Act. It is to be observed that S. 235 
does not tike away the remedy by suit but pro- 
vides an alternative remedy by which the 
liquidator miy enforce rights in expedi- 
tious manner without incurring the expenses 
entailed by a regular suit. 

Since these cases were decided the 
matter has been finally set at rest by 
the decision of the English Court of 
appeal in re City Equitable Fire Insur- 
ance Company Limited (4) in which 
Pollock, M. R,, at page 507 exp. esses 
himself as follows : 

Now the claim is brought in accordance with 
the procedure which is rendered available by 
S. 215 of the Companies {Cosolidatio'c) Act, 1903, 
and as an argument was presented to us for 
which some foundation could be suggested based 
in substance upcn S. 215, 1 —desired to say, 
though this is not the first time that it has 
been said, that that section deals only with 
procedure and does not give any new rights. It 
provides a summary mode of enforcing existiog 
rights; and I think that is abundantly shown 
hj Coventry and Dixon'scxzQ{ji\ in re Brazl- 
Uan Rubber Plantations and Estates, L^d. (5) and 
Cavendish Dentinck v. Fenn (6). Lord Maonagh- 
ten gives in a sentence or so the principle of 
which the other cases are illusttations. Ha 
says : That section creates no new ofience, and it 
gives no new rights, but only provides a summary 
and eBficient remedy in respect of rights which 
apart from that section might have been vindi- 
cated either at law or in equity* 

Then he goes on : 

It has been settled that the misfeasance 
spoken of in that section is not misfeasance in 
the abstract, but misfeasance in the nature of a 
breach of trust resulticg in a loss to the Gom- 
pany. 

This authorifcy, endorsing the view 
held by this Court in the Multan Bank 
case (2) concludes the point so far ai 
this Court is concerned. Mr, Mool 
Chand, however, has referred to another 
decision of this Court which at first sight 
appears to be at variance with the last 
mentioned case, namely, the case of 
Daulat Ram v. Bharat National Bank 
Ltd.f Delhi (7). In that case it was held 
that a suit by the Bank against a local 
director for recovery of loss through his 
negligence, was governed by Art. 90 of 
the Limitation Act which proscribes 
three years as the period of limitation. 
It must be borne in mind, however, that 
in that case it was held that the direc* 


(4) [1925] Ch. 407=133 L. T. 520=17 L. L* 

Hep. 225=94 L. J. Gh. 445=40 T. L, »• 
853=133 h. T. 520. ^ t 

(5) [1911] 1 Ch. 425=18 Manson 177=80 UJ* 

Ch. 221=103 li. T. 697=27 T. L. «- 
X09 

(6) [1887312 A. C. 652=57 L. T. 773=57 I*. 

J. Ch. 552=36 W. B. 441. 

(7) A. I. B. 1924 Lah. 435=5 Lah. 27. 
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tor in queifeion hid bean a^jbing as an 
agent for the Bank in respeat of certain 
matters, and, accordingly the suit was 
one by a principal against an agent for ^ 
compensation for neglect of the latter 
in his conduct as such agent. It was 
not a suit for compensation for any 
malfeasance, misfaasauca, or nonfeasance 
independent of contract. The proper 
distinction to be drawn between the 
MiiUiDi Bank case (2) and the case of 
Daulat Rain v- Bharat National Bank (7) 
is that one was a suit by a principal 
against an agent, and the other was an 
application for compensation for mis- 
feasance in the nature of breajh of ‘trust 
independent of contract. So far as cer- 
tain observations of mine contained in 
that judgment may be taken to throw 
doubt upon the decision in the Multan 
Sanit case (2), I need only say that the 
question of limitation governing an ap- 
plication under S. 235 of the Companies 
Act was not fully dealt with. In my 
opinion all applications under S. 235 of 
the Indian Companies Act are governed 
by Art. 36 of the Indian Limitation Act, 
and as none of the misfeasances averred 
in the present application are within 
two years the matter is barred by 
limitation. The preliminary objection, 
therefore, must 'prevail, the appeals, be 
accepted with costs throughout and the 
application dismissed. The cross-objec- 
tions are also dismissed. 

Hirrison, J. — I agree that this ap- 
plication is barred by limitation. Not 
only does it disclose nothing beyond 
misfeasance, malfeasance and nonfea- 
sance, but in his statement at page 166 
-the liquidator has definitely defined and 
limited his position and made it im- 
possible to substantiate the contention 
that the application can be governed by 
any article other than Art. 36. 

D.D. Application dismissed. 
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ZiFAR Alt, J. 

Shadi Kftart— Applicant. 

V. 

Mt. Oul Begram— Respondent. 

Criminal Revision Petition No, 317 of 
1927, Decided on 24th February 1927, 
reported by S. J., Mianwali. 


Criminal P. C.. S. Sl2^Section not appU' 
cable to a case under S. •iSS—Crlvitnal P. C., 
S.488. 

Siotioi 342 is nob applicible to sumnons cases 
and therefore a case under S. 4S3 is aob governed 
by the Section : A. /. R. 192> Lah. GOT, noi 
Foil. ; A. I. B, 1924 Mad. 15 (F. D.), Foil. 

Reference.— This is a patitioi for 
revision of the order of Sh. Asghar Ali, 
Magistrate, First Class, Mianwili, order- 
ing the petitioner to pay Ri. 10 per msn- 
sem as maintenance to his wife under 
S. 438, Criminal P. C. I find that after 
the close of the prosecution evidence, the 
Magistrate omittel to examine the peti- 
tioner, in contravention of the provisions 
of S. 342, Criminal P. C. The omission 
of the Magistrate to examine the accused 
has vitiated the order granting the miin- 
tenance : vide Demello v. Demello (l). 

Accordingly I accept the petition for 
revieipn and submit the case to the High 
Court with theVscommendation that the 
order of the Magistrate be sot aside and 
the case remanded to be tried in accor- 
dance with law. 

Order . — In maintenance cases evi- 
dence is 'racorded in the manner pres- 
cribed in S. 335 of th 0 *Griminal P. 0. for 
summons cases : see Rules and Orders 
VoI.II. page 199. 

In Ponnusami Olayar v. Ramasami 
T/iai/iara (2) a Full Bench of a Madras 
High Court held that S. 342 of the Code 
of Criminal Procedure was not applicable 
to summons cases. 

In view of the above it does not appear 
necessary to interfere in the present 
cases. 

G.B. Reference rejected. 


(1) A. I. B. 1926 Lah. 657. 

(2) A. I. R. 1924 ilid.l5=46 Slid. 753 (F.B.). 
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Tek Chand, J. 

Sikandar Khan and others — Plaintiffs 

— AppsllftT^f'^* 

V, 

Biland Khan and others — Defendants 
— Respondents. 

Civil Revision Petition No. 119 of 
1927, Decided on Ibth February 1927, 
from the order of the Dist. J., Gurdas- 
pur, D/- 23rd April 1926. 
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fa) Civil P.C., 0. 43, R. 1 {«;). and 0. 47, 

2 ^. 7 — Rules are to he construed together— O. 

B. 1 gives right of appeal and 0. 47. R- 7, pres- 
cribes extent of that right— Apparently in^nsls- ^ 
tent provisions should be reconciled and, if they 
are repugnant last prevails— Interpretation of 
status — Civil P. C.,0. 47, P. 7. 

Clause (w) of 0. 43, R. 1 has to be read 
along with 0. 47, R. 7, which specifically -lays 
down that an order granting an application for 
review can be objected to in appeal only on one or 
the other of the three grounds specified ther®l°* ’ 

rp 437 C 2, P 438 C U 

There is no real inconsistency between the two 

rules, the former rule merely gives a 
erievel by an order granting a review a rign 
appeal, but it does not deal with the 
which the order appealed against can f 
to. The two provisio .8 of the Code are not mutu 
ally inconsistent, but are really complementary of 
each other. The one gives the to ap^al and 

the other-defines the extent to which that right 
can be exercised and according to the well-esta- 
blished rule of construction that where two co- 
ordinate provisions in an enactment are appa- 
rently inconsistent, an effort be made'to reconcile 
them ; the two must be read together and taken 
together and thus they do not give an unlimited 
right of appeal. And even assuming that the 
rule that if " if two sections of a statute are 
reousnant, the last must prevail and override 
the earlier ” applies. O. 47, R. 7. should be held 
to control and restrict the earlier rule : Ebbs. v. 
Boulnois {L.B. 10 Ch. 479) and Wood v. Riley (L. 
R.*3 C. P. 26), Foil.', A.I.R. 1926 Bom. 121, Diss.; 
from • 11 P* and cases of other High 

Courts Ref. (P 433 C 1. 2] 

(6) Civil P. C., 0. 47. R. 7 — Rule (s permis- 
sive— If party chooses to appeal, he must restrict 
to grounds specified therein. 

Though the phraseology used in R. 7 is that 
“ an order granting an application for review 
may be objected to " on the three s^cified 
grounds, and other grounds are not specifically 
excluded, it is obvious that the language used is 
permissive only in the sense that it is not obli- 
gatory on the person aggrieved by the order 
granting the application for review to appeal 
against it, but if he chooses to so appeal, the 
rule forbids him from objecting on any other 
ground : Crates Treatise on Statute Law, 3rd 
Edn. p. 253 and Taylor v. Taylor, (1876) 1 Ch. 
D. 426, Foil. [P 438 C 2] 

^ (c) Inierpretatio'n of statutes — No provision 
shoxUd be held as super.Jluous as far as possible. 

The settled cannon of construction is that a 
statute ought to be so construed that if it can be 
prevented, no clause, sentence or word shall be 
superfluous, void or insignificant : Ditcher v. 
Dennison, 11 Moo. P. C. 324, Appl. [P 439 C IJ 

^ {d) Civil P.C., S. 115 — One of several plain- 
il ffs dying during suH but representatives not 
brought on-record' — Suit decreed and decree ap- 
pealed from— Appeal dismissed but on review 
appellate Court expressing the lower Court's 
decree to be nulUty— Order is bad and is open 
to revision, 

A suit by several plaintiffs was decreed and 
appeal was filed therefrom. Appellants finding 
one plaintifi-respondent dead applied for sub- 
stitution of his representatives. The appellate 
Court held the application out of time and de- 


clared as abated. It was however discovered that 
the plaintifi had died during suit. The appel- 
lants therefore applied for review and the order 
on review was that the decree of the lower Court 
being against dead psrsm was nullity and there- 
fore no appeal lay. 

Held ; that the order on review created an 
anomalous position and therefore should be set 
aside in revision. (P 439 C 2] 

(e) Civil P. C., 0. 22, R. 6 — Decree against 
dead person is not necessarily nullity. 

A decree passed in favour of a number of 
plaintiffs, one of whom is dead at the time is not 
necessarily a nullity in its entirety in every case. 
A decision of this matter will depend on a 
variety of considerations : 33 Mad. 167 and A. 
I. R. 1926 Patna 50i, Ref. [P 440 C 2) 

There is a great deal of difference between a 
suit instituted by a number of persons, one of 
whom dies and whose representatives are net 
brought on the record within limitation, and an 
appeal against a joint and indivisible decrea in 
favour of a number of persons the death of one 
of whom takes place during the pendency of the 
appeal against the decree and- no steps are taken 
under 0. 22, to implead his representatives. In 
the Utter case it is only the decree appealed 
against that is to be looked at, whereas in the 
former it is necessary to examine the nature of 
the claim, the terms of the plaint and the relief 
asked for. [P 440 C 2, P 441 C IJ 

Mekr Chand Mahajan — for Peti- 
tioners. 

Bishan Nath — for Respondents. 

Judgment. — Baland Khan and others, 
who are defendants in this case, appli0<3 
to the Collector, Gurdaspur, under the 
Redemption of Mortgage Act, 11 of 1913, 
for redemption of the land in suit from 
the present plaintiffs. The application 
was granted by the Collector on the l3tb 
November 1922. The defendants depo' 
sited in the Collectorate the amount 
that had been adjudged to be due on the 
mortgage by the Collector and obtained 
possession of the land. On the 1st Octo 
bar 1923, the plaintiffs, five in number, 
instituted the present suit alleging that 
the land in question originally belonged 
to one Maila Khan who had mortgage 
it in favour of the plaintiffs ances or 
about 60 years ago and that the _ defen- 
dants were not the representativas'in 

interest of Maila Khan, mortgagor an 
were not entitled to redeem. They 
for a declaration that the order ® 

Collector passed in summary 
under Act 11 of 1913 was erroneous, tbac 
they had been wrongly dispossessed 
were entitled to recover possession ot cn 

■ land. . • 

The defendants pleaded inter ® ,, 
they had lawfully succeeded to Aia^ 
Khan’s rights in the land, and beiOo 
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owners of the equity of redemption were 
entitled to redeem, that the order of the 
Collector was correct and that the plain- 
tiffs’ suit was time-barred- The Sub- 
ordinate Judge ove.-.uled the defen- 
dants’ contentions and finding for the 
plaintiffs, decreed the suit on the 2od 
December 1924. 

On 2nd January 1925, Baland Khan, 
defendant, preferred an appeal to the 
Court of the District Judge. On the 17th 
February 1926 he filed an application 
under 0. 22, E. 4. stating that Ghazi 
Khan, one of the plaintiffs respondents 
had died about a year before, i. e., during 
the pendency of the appeal and that his . 
eon Azim Khan be brought on the record 
as his heir and legal representative. This 
application was accompanied by an affi- 
davit by Baland Khan, who also made 
a statement on oath in Court the next 
day supporting the allegation in the 
application. On the appeal coming; up 
for decision on the 9th March, Bali Khan, 
one of the plaintiffs respondents was 
examined and he also stated that his 
brother Ghazi Khan, plaintiff, had died 
about a year before. Baland Khan s 
pleader, however, asked for an adjourn- 
ment in order to show, contrary to his 
client’s original assertion, that Ghazi 
Khan had really died before the date of 
decision of the suit in the trial Court. 
The learned District Judge declined to 
adjourn the case and ruled that the 

appellant must be confined to the state- 

merit noade by him in hU application oi 
the 11th February 1926 to the effect 
that Ghazi Khan, plaintiff, had died dur- 
ing the pendency of the appeal. On this 
assumption he held that the defendants 
appeal had abated against the deceased 
plaintiff, and as the appeal was against 

a joint decree in favour of all the plain- 
tiffs-respondents, it could not proceed 
against the others and it must be dis- 
missed. 

On the 19th March 1926 the defendant 
Baland Khan Bled an application under 

O. 22, E. 9, and under 0 47, E. 1, Civil 

P, Cm alleging that Ghazi Khan, plaintiff, 
had really died on the 3rd October 1923, 
two days after the institution of the suit 
in the trial Court and that the plain- 
tiffs themselves had taken no steps in 
that Court to bring the deceased’s re- 
presentatives on the record. He also 
stated that as Ghazi Khan, had never 
appeared before the trial Court and 
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as his name had been shown in the dec- 
ree of that Court, his pleader had been 
misled into showing Ghazi Khan as a 
respondent to the appeal. Along with 
this application ha filed a certified 
copy of an extract from the death regis- 
ter showing that Ghazi Khan had died 
on the 3rd October 1923, and also filed 
an affidavit to the same effect. This 
application was heard by the learned 
District Judge on the 23rd April 1926 
when he passed the following order i 

A review of my judgment dated the Oth of 
March 1926, is sought on the ground that Ghazi 
Khan actually died on the Srd of October^ 1923, 
only two days after the suit was instituted, 
and upwards of a year before it was decided. A 

death certificate is attached and its accuracy is 
not questioned. My julguent declaring that 
the appeal abited is. therefore, based on errone- 
ous grounds and should I think be reviewed. 

The decree of the lower Court being passed in 
favour of a dead person along with others is a 
nullity and, therefore, no appeal lies: Gohar v. 
Mtihamuiad (1). 

Lala Moti Ram now attempts to argue con- 
trary to his previous argument, which is 
accepted in the judgment that the suit was not 
a joint one. The suit was one for possession of 
land on the ground that the Revenue Assistant 
had erroneously allowed the dtfendants to 
redeem that land. Ghazi Khan and four others 
brought the suit as joint owners of the land and 
it is hard to see how the suit could have procee- 
ded without-bringing Ghazi Khan’s representa- 
tives on the record. The appeal is dismissed on 

the ground,, to be embodied in the decree, that 

the decree of the lower Court is a nullity. 

A decree was accordingly prepared in 
these terms. Against this decree the sur- 
viving plaintiffs have preferred a mis- 
cellaneous appeal to this Court 
ing to be under 0. 43, E. 1 (w), and (k) 
of the Civil P. 0., and the first question 
that has to be decided is whether an 
appeal on behalf of the plamtiffj 
appellants is competent. Appellants 
counsel has not sought to support 
the appeal under 0. 43, R. 1 (k) 
for the simple reason that the order of 
the lower Court was not passed .under 
O. 22, R. 9. but he has strenuously con- 
tended that an appeal does lie 
0. 43» L (w). lam, however, unable 
to accept this contention. It is, no 
doubt, true that Cl. (w) of R. 1, of the 43i d 
Order says that an appeal shall lie from 
an order under R. 4 of 0. 47, granting 
an application for review, but this rule 
has to be read along with O. 47, R. 7 
which specifically lays down that aji 
^(1) [1689] 7 P. R. 1809. 
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order granfeicg an application for review 
can be objected to in appeal only cn one 
or the other of the three grounds specified 
therein. I am aware that the contrary 
view has been taken in a recent case 
decided by the Bombay High Court 
reported as Dass Keshav Panchabhai v. 
Karbasappa (2) where it was held that 
under O. 43, R. 1, (w) an appeal lies 
against an order granting an application 
for review, quite irrespective of the 
qualification contained in O. 47, B. 7, 
Macleod. C. J. who delivered the main 
judgment in that case, after comparing 
the relevant provisions of the Codes of 
1882 and 1908 remarked that the general 
right of appeal given by O. 43, R. 1, (w) 
could only be restricted by direct prohi- 
bition. Being pressed with the apparent 
inconsistency between the two rules, 
the learned Chief Justice came to the 
cDnclusion that the result of making an 
order granting a review appealable under 

0. 43, K. L 0- 

R* 7, superfluous. The other learned 
Judge, Madgavkar, J. thought that 
0. 43i being a new provision, added 

by the Code of 1908, was perhaps not 
present in the minds of authors when 
they reproduced the old ’S. 629 in the 
form of 0. 47, R. 7. 

I venture to think, that there is no 
real inconsistency between the two rules, 
the former rule merely gives a party 
aggrieved by an order granting a review 
a right of appeal, but it does not deal 
with the grounds on which the order 
appealed against can be objected to. 
That is a matter dealt with in 0. 47, 
R. 7. The two provisions of the Code 
are not mutually inconsistent, but are 
really complementary of each other. The 
one gives the right to appeal and the 
other defines the extent to which that 
right can be exercised. It is a vrell 
established rule of construction, that 
where two co-ordinate provisions in an 
enactment aie apparently inconsistent, 
an effort must be made to reconcile them. 
As observed by Lord Justice James in 
Ebls V. Boulnois (3) : 

It is a cardinal principle in the interpretation 
of Statutas that if there are two inconsistent 
enactments, it must he seen if one is a qualifi- 
cation of the other. 

Applying this rule, it must be held that 
the two must be read together and taken 

(2) A. I. R. 1926 Bom. 121. 

(3) 10 Ch. 479=33 L. T. 342=44 L. J. Ch. 

691=23 W. R. 820. 
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together and they do not give an unlimited 
right of appeal. 

If, however, it be supposed that the 
inconsistency between the two parts oi 
the Code is so great and real, that it U 
impossible to reconcile them, the rule 
must be applied that “ if two sections ol 
a statute are repugnant, the last must 
prevail and over-ride the earlier”: pei 
Keating, J. in Wood v. Riley (4). Foi 
this reason also O. 47, R. 7 should be held 
to control and restrict the earlier rule. 

Nor does the suggestion appeal to me 
that while re-enacting S. 629 of the old 
Code in the form of O. 47, R. 7 the 
authors of the Code of 1908 had forgotten 
or overlooked the provisions of 0. 43, 
R. 1 (w) which they themselves bad 
newly introduced in the same Code, thus 
supplying an omission in the earlier 
Code. Another reason given in the 
Bombay judgment in support of its con' 
elusions is that 0. 47, R. 7 is not exhaus* 
tive of the grounds of which an order 
granting a review may be objected to in 
appeal, that it enumerates only three 
such grounds aud cannot be taken as 
excluding all others. It is, no doubt, 
true that the phraseology used in R. 7 
is that “ an order granting an application 
(for review) may be objected to” or 
the three specified grounds, and other 
grounds are not specifically excluded 
but it is obvious that the language used 
is permissive one only in the sense tha* 
it is not obligatory on the person 
aggrieved by the order granting the 
application for review to appeal against 
it, but if he chooses to so appeal, the rule 
forbids him from objecting on any other 
ground, Craies in his standard work 
Treatise on Statute Law (3rd Edition, 
p. 253) points out that in such cases 
language prima facie permissive not only 
allow a person to do a thing, which ifc 
says that he may do, “but it also probi" 
bits that particular thing from being 
done in any other way. ” As pointed out 
by Sir George Jessel M. R. in the well 
known case of Taylor v. Taylor (5) when 
a statutory power is conferred and a 
mole of exercising it is provided for, * 
means that no other mode is to b© 

adopted.” . . 

In the Bombay case, the opinion i» 
also expressed that on a strict construe^ 

(4) 3 C. P. 26=17 L. T. 216=37 L. J. C. P- 
24=16 W. R. 146. 

(5) [1676] 1 Oh. D. 426. 
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tion of the two rules, 0. 47, B. 7, should 
be considered to have become superfluous. 
Here again the settled canon of construe 
tion is that a statute ought to be so 
construed that ” if it can be prevented, 
no clause, sentence or word shall be 
superfluous, void or insignificant, '' and it 
is well to bear in mind the warning of 
their Lordships of the Judicial Committee 
that 

one who reads a legal document, whether 
publio or private, should not be prompt to 
ascribe — should not without necessity or some 
sound reason, impute — to its language tautology 
or superfluity and should be rather at the outset 
inclined to suppose every word intended to 
have some eflect or be of some use. Ditcher v. 
Dennfsort (6). 

For the foregoing reasons I venture to 
think that the law has not been correctly 
laid down in Daso Keshav Panchahhai v. 
Karhasappa (2) and most respectfully 
dissent from that decision. And I do so 
the more readily, as I find that the ^ con- 
trary view is supported by a uniform 
series of rulings of all the other Courts. 

In Yusuf Y, Nazee (7) a Division Bench 
of the Punjab Chief Court held that the 
right of appeal against an order granting 
a review is limited to the three cases 
mentioned in 0. 47, R. 7. The decision 
was followed by Johnstone, J. in Atrci v. 
Chaju (8), Ghevis, J. in Faral Ahamad v. 
Khan Bahadur (9), Shadi Lai J. in 
Basher Ncith v. Ram Kishen Das (10) and 
Martineau, J. in Ultam Gha^d v. Ganesha 
Mai (11). The Calcutta High Court has 
also consistently taken the same view. 
In Jagar Nath v. Ram Autar Svigh [12) 
Mookerjee, J. (Garnduff, J. agreeing) 

expressed the opinion 
that the two rules must be read together, 
otherwise the restrictive provisions contained m 
R. 7 would become absolutely nugatory. The 
object of the legislature plainly was to provide 
explicitly that an order granting review is 
apwalable. This supplies the omission in the 
Code of 1082. under which the right of appeal 
was given only by implication and also makes it 
plain that a second appeal is barred under 

8.104(2). . . « ^ t. 

Other Benches of that Court have 

followed this ruling in Tripura Charan 
V. Shoroshi Bala (13), Bari Charan y. 


Baran Khan (14) and Nandu Lai v. 
Panchanan MuJterji (15). The same 
view has found favour with the High 
Court of Madras in M. Brahmayya v. 
F. Vellamma (16) and Seetharamayyah v. 
Tolashi Babu (17), of Allahabad in Sundar 
v. Hibab Chick (18), Narain Das v. 
Chirartji Lai (19) Madhori Saran v- 
Parbati (20) and of Patna in Sundar Lai 
V. Upendra Nath Seal (21). There is thus 
a consensus of authority in support of 
the view that the right of appeal must 
be restricted to the three grounds specified 
in O. 47, R. 7. In the present case it is 
conceded that the objections taken to the 
order of the learned District Judge do 
not fall without any of the clauses of 
that rule. I must, therefore, hold that 
no appeal lies to this Court. 


( 6 ) 

(7) 

(8) 

( 9 ) 

( 10 ) 
(111 
(13) 
(18 


11 Moo. P. 0. 324=6 W. R. 342. 
f 1913] 11' P. B. 1913=17 P. L. R. 1913=16 
I. 0. 995=278 P. W. R. 1913. 

[1911] 49 P. W. R. 1911=12 I. C. 246. 
[1912] 10 P. L. B. 1912=12 I. 0. 624=221 

fmons^P. W. B. 1916=82 I. 0. 860. 

A. I. R. 1921 Lah. 395. 

[1912] 14 I. C. 39. 

[19U] 22 I. 0. 773. 


The question, however, remains whe- 
ther under the circumstances of the case, 
the judgment of the learned District 
Judge should be allowed to stand or 
whether it is a fit case for the exercise 
of the revisional powers of this Court. 
Now it seems to me that a very anomalous 
position has been created by the decx'ee 
as finally passed by the learned District 
Judge. He had on the 9th March 1926 
dismissed the defendants appeal and 
aflirmed the decree of the trial Court in 
favour of all the plaintiffs. By bis 
subsefjuenb order, he on review directed 
that the defendants’ appeal to his Court 
be dismissed on tho ground, to be 
embodied in the decree, that the decree 
of the lower Court is a nullity. If the 
learned Judge was of opinion that no 
appeal lay to his Court, he should have 
merely stayed bis hands and dismissed the 
defendants’ appeal on that ground alone 
and not proceeded to incorporate m his 
decree the remark that the decree of the 
lower Court was a nullity. By doing so, he 
has virtually accepted the appeal of the 
defendants and dismissed the plaintiffs* 
suit. But while this is the real meaning 
and effect of the decree, its wording is 
such that it leaves the plaintiffs without 
any remedy whatever. They cannot 

(14) [1914] 41 Cal. 746=25 I. 0. 903. 

15 U918J 45 Cal. 60=21 C. W. N. 1076=42 

I. C. 484=26 C. L. J. 187. 

(16) [1916] 81 M. L. J. 509=41. W. 408=36 
I. C. 437=(1916) 2 M. W. N. 278. 

(17) A, I. R. 1924 Mad. 602. 

(18) [1920] 42 All. 626=18 A. L. J. 838. 

19) A. I. R. 1925 All. 364=47 All. 3G1. 

(20) A. I. R. 1925 All. 552=47 All. 881. 

(21) [1916] 1 Pat. L. J. 193=35 I. C. 15. 
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x:om 0 to this Court ia second appeal 
because the decree of the District Judge 

on the face of it affirms the trial Court s 
decree and dismisses the defendants 
appeal to his Court. Nor can they exe- 
cute the decree of the Subordinate JudgOi 
which the learned District Judge pur- 
ports to affirm, for as soon as they pro- 
ceed to execute that decree, the judgment- 
debtors will be entitled to urge that the 
District Judge having held the decree to 
be a nullity, it is incapable of execution. 
On such an objection being taken the 
executing Court will be bound to give 
effect to it and refuse to execute the 
decree : see Narendra Bahadur v. 

Shah (22), Topan Ram v. Tek Ghana {23). 
The appellate Court should have, there- 
fore, eifcher merely dismissed the appeal 
of the defendants without any remarks, 
leaving the question as to the effect of 
the death of Ghazi Khan on the decree 
as a whole for determination in appro- 
priate proceedings, or the appeal should 
have been accepted and a decree passed 
dismissing the plaintiffs’ suit thus enabl- 
ing them to seek relief by way of second 
appeal to this Court, if so advised. The 
decree, therefore, cannot be allowed to 
stand in the form in which it has been 
passed. 

In holding that no appeal lay to his 
Court the learned District Judge pur- 
ports to follow Gohar v. Muhammad (1). 
But I think that that ruling is wholly 
inapplicable to the present case. There 
a decree had by inadvertence been passed 
by the Divisional Judge in favour of a 
dead person, who was the sole defendant 
in the case and the plaintiff had preferred 
a further appeal to the Chief Court 
making the representatives of the deceased 
(sole) defendant as respondents. It was 
held that the appeal was not maintain- 
able against the representatives of the 
deceased defendant, who were not on the 
record. When the Divisional Judge, had 
decided the case, the Chief Court, how- 
ever, acting on the Bevision Side, set aside 
the decree of the Divisional Judge and 
remanded the case for disposal in accor- 
dance wich law. The decision in that 
case proceeded on its peculiar facts and 
in my opinion the rule laid down there- 
in is not applicable to oases in which a 
decree has been passed in favour of a 
number of persons, one of whom was 

■(22> C1913 17 C L. J. 634=20 I. C. 506. 

(23) [1912] 5 S. L. R. 260=15 I. C. 832. 


dead at the time of the passing of the 
decree. An instance of such a case will 
be found in Narain Das v. Kalu Ram 

(24) where a decree had been passed by 
the District Judge in favour of four 
persons, one of whom was dead at the 
date of bis decree, but the fact of whose 
death bad not been brought to his 
notice at the time. The appeal of the 
opposite party was entertained by the 
High Court and was accepted, the decree 
of the District Judge being set aside and 
the case remanded to him for re-decision 
after adjudicating on the effect of the 
death of one of the plaintiffs on the 
whole case. Similarly in American Bap' 
list Foreign Mission Society v. Ramayya 

(25) the Madras High Court entertained 
an appeal against a decree pissed by the 
lower Court in favour of a number of 
defendants, one of whom was dead, but 
set it aside and remitted the case to the 
lower Court for re-decision. Other 
instances in which a similar course was 
adopted will be found in Balaram Pal 
V. Kanysha Majhi (26) and Amanat Khan 
V. Mian Khan (27). I may also point out 
that a de::ree passed in favour of a num* 
her of plaintiffs, one of whom is dead at 
the time, is not necessarily a nullity in 
its entirety in every ease. A decision 
of this matter will depend on a variety 
of considerations, which it is not neces* 
sary to detail here. Attention may, how- 
ever, be drawn to Rama Aiyarv. Sunda-\ 
rammal (28) and Keshav Prasad y. Shatn 
Nandan Rai (29) and the authorities 
cited therein. 

In arriving at the conclusion that the 
whole decree was a nullity in this case, 
the learned District Judge seems to have 
been pressed by the fact that the plain- 
tiffs’ counsel had, at the earlier hearing, 
urged that the appeal being against a 
joint decree in favour of five plaintiffs, 
one of whom was (at the time) wrongly 
supposed to have died during the p6°‘ 
dency of the appeal, the appeal bad 
abated in its entirety and that he should 
not be allowed to argue that the whole 
decree was not a nullity. It is, however, 
to be noted that there is a great deal d 
difference between a suit instituted by e 

(24) 1920J 2 A. L. J. lU. 

(25) [19181 4ft I. C. 859. 

(26) [1919 53 I. C. 548. 

(27) [19201 7 0. L. J. 20=55 I. C. 493. 

(28) [1909] 33 Mad. 167=3 I. C, 739=6 M* 
L# T* 271. 

(29) A*. 1. R. 1926 Patna 504=5 Pat. 233, 
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number oE persons, one oE whom dies 
and whose representatives are not 
brought on the record within limitation, 
and an appeal against a joint and indivi 
sible decree in favour of a number of 
persons the death of one of whom takes 
place during the pendency of the appeal 
against the decree and no steps are taken 
under 0. 22 to implead his representa- 
tives. In the latter case it is only the 
decree appealed against that is to be 
looked at. whereas in the former case it 
is necessary to examine the nature of the 
ilaim, the terms of the plaint and the 
relief asked for. In suits by a number 
of co-mortgagees it would be necessary 
to examine the terms of the mortgage, 
the shares of the mortgagees, their rights 
inter se and the nature of the claim put 
forward by them. The learned District 
Judge has not discussed this aspect of 
the case in any detail and I am not sure 
if full arguments were addressed to him 
on it. I would not express any final 
opinion on that point on the scanty 
materials before me, especially when I 
am dealing with the matter on the 
Revision Side. This must be left for 
consideration by the District Judge or 
the trial Court as the case might be- 

For the foregoing reasons I 
opinion that this petition, being treated 
as one for revision, should succeed , and 
setting arside the decrees of the learned 
District Judge, dated the 9th March, and 
23rd April. 1926, 1 remand the case to 
him for disposal with reference to the 
foregoing reasons. 

As the plaintiffs have not been free 
from blame, I leave the parties to bear 
their own costs in this Court, 

Revision allowed. 
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Gampbelij and Tee Ohand, JJ. 

Gurdial Singh and oifters— Plaintiffs— 
^pellants. 


Mt. Bhagwan Devi o,nd others Defen- 
dants — Respondents. 

First Appeal No. 2603 of 1922, Deci- 
ded on nth February 1927, from the 
decree of the Sr. Sub-J., Amritsar, 
D/- I5fch June 1922. 


(а) C« 5 fom {Punjab) — Marriage— ‘ Aurut 
Madkhtila" means concubine— Words. 

'* Aurat Madkhula ” literally meaus a woman 
brought in the household, and the expression is 
used in common parlance to describe a coo- 
oubiue” or a ktpt mistress in contradutinction 
to a wife, married acoordii g to strict religious 
ritual or by chadar anduzi or ^^ber recognised 
form of marriage. iP ^ 

(б) Custom— It is a matter of proof. 

Custom is a matter of proof and not of con- 
clusions based on a priori reasoning or deduc- 
tions drawn from a comparative study of tne 
laws of distribution prevailing 

societies. ^ 

Naxval Kishore and Parkash Chand 
for Manohar Lal—ior Appellants. 

Mian Muhammad Shafi&nA Khurshid 
Zajnan—ior Respondents. 

Judgment. — One Kahan Siagh, a 
Kbatari of Mauza Mehlanwala m the 
Amritsar District, was employed as an 
Inspector of -Police in Oudb. He had 
by his married wife (who had 
deceased him) two sons, whose descendants 
are the present plaintiffs. On his retire- 
ment in 1888, Kaban Singh returned to 
his native village md brought with 
him a Purbiani woman, named Mc. 
Kaushalya. In 1893 he executed three 
wills, by the first of which he gave the 
bulk of his property to his sons and 
grandsons by his married wife and we 
are not concerned with that pro^vty in 
this litigation. The second will. ExMbit 
D. 1 is dated the 5th December IbJd, 
whereby be bequeathed a house at 
Amritsar to Mt. Kausbah a, "who ^ as a es- 
cribed in the will as his Aurat Mad- 
khula and she was given full power o 
enjoyment and disposition over toe 
bouse. By the third will, D. 2 
which was executed on the same day, ne 

give another house to Mt. ^ 

sister of Mt. Kaushalya aforesaid, to her 
lifetime and provided that on Mt. Jai 
Kuria’s death this house also would 
devolve on Mt. Kaushalya m absolute 

°'^On the death of Kahau Singh these 

three wills were duly . 

the legatees took possession o the pro 
pertief that had been respectively devised 

to them. A few years 
Kuria died and the house, which had 

been given to her by the th'fd vVill was 

taken possession of by Mt. Kaus ay. 
Mt. Kaushalya died ohildtos in August 
1920 and Defendants 1 to 3, who are 
descendants of Mt. Chbadana, another 
sister ot Mt. Kaushalya, took possession 
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of all her property including the two 
houses. 

The present suit was instituted on the 
31st of August 1920 by the grandsons 
of Kahan Singh, alleging that Mt, 
Kaushalya was the married wife of the 
Sardar and that on her dying childless 
the property would devolve on the 
plaintiffs who are the heirs of her 
" husband. " It was also stated in the 
plaint that the houses were the ances' 
tral property of the Sardar, that they 
bad been given to Mt. Kaushalya for 
maintenance and residenceonly, and that 
Defendants 1 to 2 wore in unlawful 
possession thereof. The defendants 
pleaded that Mt. Kaushalya was not the 
married wife of the late Sardar, but was 
his concubine, that under the wills, Mt. 
Kaushalya was the absolute owner of 
the houses and that on her death the 
property being her stridhana devolved 
upon her relatives, the defendants. 
The ancestral nature of the property 
was denied and it was averred that the 
Sardar had full power of disposition of 
the houses. It was further alleged that 
Mt. Kaushalya was a Purbiani, and that 
Eaban Singh, a Khatri, could not con* 
tract a valid marriage with her. These 
allegations were traversed by the plain- 
tiffs in their replication, where it was 
also pleaded that the Sardar was gov- 
erned by Customary Law under which a 
valid marriage between Kahan Singh 
and Mt. Kaushalya should be presumed 
from their having lived together as man 
and wife for many years. The lower 
Court found on all points against the 
plaintiffs and they have appealed. 

Mr. Nawal Kishore for the appellants 
has contended that the houses were 
the self-acquired property of the Sardar, 
^at he had bequeathed them to Mt. 
Kaushalya, and that under the terms of 
the wills they were her absolute pro- 
perty. It is, however, contended with 
great force that Mt. Kaushalya was the 
lawfully married wife of the Sardar and 
her stridhana would devolve upon the 
heirs of her husband both under Hindu 
Law and custom whichever might be 
found applicable. After a careful exam- 
ination of the evidence. I am, how- 
ever, of opinion that the findings of the 
lower Court on both thesa points are 
correct. The oral evidence as to the 
alleged chadar andazi is discrepant in 
material particulars and cannot be ac- 
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cepted. Moreover, it seems very unlike- 
ly that the late Sardar would, several 
years after his return to the village, go 
through the form of a chadar andazi 
marriage with a Purbiani woman, who 
had been living with him for many 
years before and who is described by tho 
defendants' own witnesses as being over 
50 years of age at the time. Mt. Nawal 
Kishore wanted to refer to a number of 
documents in which it was alleged Mt. 
Kaushalya had been described as the 
widow of the late Sardar. But these 
documents were not exhibited or proved 
in the Cjurt below, and not being evi- 
dence in the case cannot be referred to 
in appeal. He also laid much stress on 
the fact that in the will. Ex. D. l.Mfe. 
Kaushalya was described by Kahan Singh 
as his Aurat Madkhula and he argued 
that this meant a wife married by 
chadar andazi as distinguished from 
aurat mankuha, which is a wife mar- 
ried with the ordinary ceremonies. This 
interpretation is however clearly erro- 
neous and cannot be accepted. “Aurat 
Madkhula ” literally means a woman 
brought in tho household ’* and the 
expression is used in common parlance to 
describe a ‘ concubine ' or a kept mis- 
tress in contradistinction to a wife, mar- 
ried according to strict religious ritual 
or by chadar andazi or other recognized 
forms of marriage. I, therefore, hold 
that the relationship of husband and 
wife did not exist between Kahan Singh 
and Mt. Kaushalya. 

However, even if I were to accept the 
contention of the plaintiffs and to 
hold that Mt. Kaushalya was the 
lawfully married wife of the Sardar, 
the plaintiffs’ suit must still fail for want 
of locus standi. Under the Benares 
School of Hindu Law the stridhana of 
a married woman devolves, on failure of 
her own descendants, on her- husband and 
after him on his heirs in order of their 
succession, only when the marriage had 
been performed in one of the approved 
forms. The text of the Mitakshara on 
this point is quite clear and explicit and 
is as follows : 

Of a woman dying without Issue as lx fore 
stated and who had become a wife by any of the 
four modes of marriage denominated Brahma, 
Daiva, Ar sba and Frajapatya the property as 
before described belongs la the first place to her 
husband. On failure of him it goes to his 
nearest sapindas. But in the other forms of 
marriage the property of a childless woman gees 
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to her parents that is to her father and mother. 
The succession devolves first on the mother. 

On the failure of them their next of kin take the 
succession (Mitakshara Ch 11 S. ll'» 

It is nob necessary to enter into an 
elaborate description of the four ap" 
proved forms of marriage. They will be 
found described in detail in Bannerjees 
Hindu Law of Marriage and Stridhana 
(2nd El : page 79) et seq ; and Mayne’s 
Hindu Law (9th Ed.) at page 93. It is not 
pretended that the marriage by Chadar 
Andazi of Mt. Kaushalya with Kahan 
Sjngh (even if it be held proved) would 
be a marriage in one of the approved 
forms, and Mr. Kawal Kishore, was forced 
to admit that in this view of the law, 
the appellants are not Mb. Kaushalya s 
heirs and have no locus standi to main* 
tain the suit. 

As a last resort, the learned counsel 
contended that the succession to the 
houses would be governed by custom 
under which the plaintiffs are heirs to 
Mt. Kaushalya’s special property. She, 
however, being a Purbiani woman from 
Oudh could not be governed by the Pun- 
jab custom ; and as to Kahan Singh 
I cannot find on the record any evidence 
■whatsoever which might indicate that 
his tribe or family had ever been gov- 
erned by custom in matters relating to 
marriage. Assuming, however, that he was 
so governed. I do not know of any rule 
of custom under which the special pro- 
perty of a married woman governed by 
Customary law devolves on her husband's 
heirs in preference to her own relations. 
The statement in Ratbigan’s Digest of 
Customary Law, paragraph 2'71 on which 
Mb. Nawal Kishore, relies, is not sup- 
ported by any authority whatever and 
I am not prepared to follow it. Custom 
is a matter of jiroof and not of con- 
clusions based on a priori reasoning or 
deductions drawn from a comparatiya 
study of-the laws of distribution prevail- 
in'’ among primitive societies. The 
learned author of the Digest does nob 
base his remarks on any entry in the 
Riwaj-i-am of any, district in the Punjab 
or on any decided case, reported or 
ported, I must, therefore, respectfully 
decline to follow it. In the absence of 
any well ascertained custom relating to 
this matter we must fall back upon 
Hindu Law Daya Ram v. Sohel Singh U J 

fl) [1906] HO P. R. 1906=59 P. W. R. 1907= 
81P.L, R.1907 (P, B.). 


and as already stated under that law 
the plaintiffs are not the heirs. 

For the foregoing reasons the appeal 
fails and I dismiss it with costs. 

Appeal disviissed. 


D.D. 
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FfGRDE and C.lMPBELr, -TJ. 

Ishar Dis Dharam Chand — Defendants 
— Appellants. 

v. 

Kannu MahChamandi Lai — Plaintiffs 
— Respondents. 

First Appeal No. 1351 of 1922, Decided 
on 18bh January 1927, from the decree 
of the Ist Cl. Sub'J., Delhi, D/* 6bh May 
1922. 

Contract Act, S. Ill— Buyer taking ddlvcry 
cannot stie for price of goods — He can sue for 
breach of contract if the goods do not correspond 
to sample and he has sustained damage. 

A suit for the recovery of -the price of good 
sold and delivered does not lie after the pur- 
chaser has accepted delivery. - He can only bus 
for damages for breach of contract in the event 
of his being able to satisfy the Court that he had 
in fact sustained damages by reason of the goods 
not answering the description contracted for. 

[P4l4 C&l, 

Moti Sagar and Mehr Chand Mahajan 

— for Appellants. . 

Sardha Ram Kapur and Balwant Rat 

— for Respondents. 

Judgment. — By a contract in writing, 
dated the 27bh cf August 1919, the defen- 
dants agreed to sell and the plaintiffs 
agreed to -buy 15 bales of unbleached 
Japanese longclotb, 41 inches in width 
and 38 yards in length described as 
Quality No. 5151 at Rs. 28, goods bo bo 
shipped in three lots with 60 days grace 
by February 1919 shipment. It is conceded 
on both sides that by “ February 1919 
shipment in 3 lobs ” is meant that the 
goods were to be shipped in the months 
of February, March and April respec' 
tiveiy in lots of five bales in each shipment. 

On the arrival of the first two lobs- the 
plaintiffs refused to accept them upon 
various grounds. The defendants then 
brought a suit for non-acceptance and 
got a decree in respect of these two con- 
signments. The remaining five bales 
arrived on the 8bh July 1919, an appro- 
priate date under the contract, and 
notice of arrival was duly sent to the 
plaintiffs upon that date. Some cor. 
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respocdence ensued and ultimately the 
plaintiffs took delivery of these five 
bales on the 3rd September 1919. On 
delivery of these five bales the plaintiffs 
paid the agreed price. Mo further steps, 
80 far as ohe evidence'before us goes, were 
taken by either party to this- contract 
until the 2Dd of January 1920, when the 
present suit was brought by the buyers 
for the recovery of the purchase price. 

The case was tried by a Subordinate 
Judge of the 1st Class, Delhi, who found 
in favour of the plaintiffs. The learned 
trial Judge took the view that the goods 
were not of the description contracted 
for inasmuch as the bale numbers, 
the bales were produced in Court, did 
not correspond to the numbers placed 
upon the bales by the shippers and on 
the further ground that the goods had 
been shipped via Bombay to Karachi 
instead of direct to Karachi. 

Mr. Moti Sagar’s first objection to the 
decree of the learned trial Judge is that 
a suit for the recovery of the price of 
goods sold and delivered does not lie 
inasmuch as the plaintiffs had accepted 
delivery, and accordingly could only 
sue for damages for breach of contract 
in the event of their being able to 
satisfy the Court that they had in fact 
sustained damages by reason of the 
goods not answering the description con- 
tracted for. Mr. Sardha Ram, who ap- 
pears for the plaintiffs, contends that 
the goods were nob finally accepted as 
his clients after examination definitely 
rejected them. But in support of this 
contention there is no evidence whatso- 
ever. Mr. Sardha Earn relies upon some 
remarks made by Sundar Dal, D., 16 

in the course of his cross-examination 
The statement in question is as follows : 

When the goods were delivered, the purchasers 
complained that the goods were late and were 
purchased iu the market in Bombay. Several 
settled and there is ligitation going on with 
others, Gordhan, 'Makhan settled but cannot 
say how. Plaintiff also brought the same com- 
plaints. 1 did not write to the proprietors regard- 
ing these complaints. Seth Ram Richpal came 
to Delhi and informed him of the complaint and 
he said that he would himself see to it. 

There is thus no evidence that, beyond 
making certain complaints about the 
mode in which these goods had been 
shipped there was any rejection of the 
goods by the plaintiffs after they had 
been delivered. Though they were 
delivered on the crd of September 1919 
nothing was done by the plaintiffs — no 
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letter was written, no notice sent, until 
the action was brought on the 2nd of 
January 1920. The goods, therefore, 
remained in'the plaintiffs' possession f^r 
four months during which time they bad 
every opportunity to examine them and 
ascertain whether or nob they corres- 
ponded to the contraot. They also 
bad ample time in which to write a 
simple letter definitely stating that hav- 
ing examined the goods they refused to 
accept them. In the absence of any 
notice of such refusal the plaintiffs must 
be deemed to have accepted the goods. 
I may further add, that even if it had 
been established that the numbers of the 
bales did not correspond to the numbers 
given in the invoice this in itself would 
not entitle the buyers to reject the goods. 
There is no term in the contract bet- 
ween the parties making it a condi^^ion 
precedent to the contract that the bales- 
should bear any particular number. 
Similarly the plaintiffs' contention that 
the goods were shipped first to Bombay, 
even if established by evidence, would not 
give them a right of rejection provided 
the goods were of February shipment and 
corresponded in quality, nature and des* 
cripbion to the goods contracted for. The 
contract merely provided that the goods 
should be available to the plaintiffs at 
the Karachi godown and they were so 
available. It follows that even on the 
plaintiffs’ own case they had no right to 
reject the goods and their only remedy 
was to sue for breach of contract if they 
considered themselves to be in a position 
to prove that the goods were not ini 
fact those which they agreed to buy. 

Mr. Sardha Earn has argued in the 
alternative that this action should now 
be treated as one for damages for breach 
of contract. The objection to this sug- 
gestion is that there is no evidence what- 
soever of any damages sustained by the 
plaintiffs. There is no evidence that^he 
goods were not of the nature and quality 
and description contracted for. The 
plaintiffs did not even open the bales to 
see if they were the goods which they 
had bought. Their only contention is a 
purely technical one that the numbers 
of the bales were not those supplied to 
them in the invoice and secondly that 
they were booked to Bombay instead of 
Karachi. The only evidence on the 
question of these bale numbors is that 
at the time whan they were produced 
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in Oourti (our m^nth? after they had been 
in possession of tho plaintitfs the bale 
numbers had been altered and so far as 
shipment to Bombay is concerned it is 
conclusively proved that these goods 
were sent to Karachi and unloaded there. 

Under these circumstances it seems 
to me that the plaintiffs must wholly 
fail and I would accordingly accept the 
appeal, set aside the judgment and decree 
of the lower Court, and enter judgment 
for the defendants dismissing the plain- 
tiff’s suit with costs throughout. 
Campbell, J — I agree. 
dd. Appeal allowed. 


A.I.R. 1927 Lahore 415 
Tek Chand and Agha Haidar, JJ. 


other than the oouttactu.il rate up to tha date 
fixed for payment unless of course it is peual . 
3G All. 220, Ref. CP. 117. C. 2] 

Shamair Chand and B isant Krishiii 
— for Appellant. 

Tek Chand, J. — On the 15th February 
1922 defendants-respondents Babu Singh 
and Xota Singh executed a deed of mort- 
gage without possession in favour of 
Mangat Rai plaintiff-appellant in respect 
of certain house property situate in the 
town of Ambala for Rs. 2,700, It was 
stipulated that interest on the principal 
sum secured would be paid six-monthly 
at Re. 1-4-0 per cent per mensem, and on 
failure to so pay it, compound interest at 
the same rate would be charged. It was 
further provided that if the mortagorg 
failed to pay interest for two successive 
half-years the rate of interest would 
be enhanced to Rs.2 per cent per mensem 


Mangat Rai — Plaintiff— Appellant. 

V. 

Babu Singh and a/ioi/ier— Defendants 
— Respondents. 

First Appeal No. 1723 of 1926, Decided 
on 4th May 1927, from the decree of the 
decree of the Sr. Sub-J., Ambala, D/- 
15th March 1926. 

(a) Contract Act, S. lA^Conditlon to pay 
compound Interest as same rate of simp e is not 
venal and U does become penal though the deed 
contains a separate unenforceable clause for com- 
pound interest at enhanced rate. 

A provision for charging compound interest at 
the same rate of simple interest, on failure of 
the mortgagor to pay the principal or mterest 
on the due date, is perfectly legal and cannot 
hfl relieved against on the mere ground of hard- 
ahi^ loi I. i?. 1918 P. C.: 124 P. R. 1818 P. 
r *31 P R. 1918 ; Lah. 21 and 34 

Cai. 150, P. C. Foil. (P- G. 1] 

Such a stipulation is not penal and il cannot 
becoms illegal and unforceibls merely because 
there is to be found in the dead a -further un- 
enforceable condition that on default of pay- 
ment of interest for two successive half-years 
interest and compound interest would be charge- 
k" an eahan^cad rate : .2 Cal U3 and 29 

Cal. 43, Rel. on, [P* 4A6, 0. 2, P. 447, G. IJ 

(b) Clvtl P. C., S. Bisection does not apply 
to mortgage suit— Civil P. O'., 0. 34, R. 6. 

Section 34 applies only to decrees for the pay- 
of money and has no apphcability to a suit 
brought by a mortgagee to recover the amount 
due to him on foot of the mortgage executed m 
his favour and a mortgage decree until it reaches 
the stage shown by S, 90 transfer of Pro- 

;„ty Act (0. 34, B. 6, Civil p. c.) ^.d 

to b 2 decree for money. 1*7, G. 

(c) Civil P. C., 0. 84, R. i-Interest-Con- 
tracted rate up to date of payment must be 
allowed. 

In passing a preliminary decree in a mortgage 
suit the Court has no pawar to award interest at 


with retrospective effect from the date 
of the execution of the deed and in that 
event compound interest would also be 
charged at this enhanced rate. The deed 
specifically authorized the mortgagee to 
recover the principal with interest and 
compound interest and costs of litigation 
(if any) from the hypothecated property 
as well as from the other moveable pro- 
perty of the mortgagors and from their 

persons. 

The mortgagors having paid nothing 
in discharge or reduction of their liabili- 
ty for tlie principal or interest, the mort- 
gagee, on the 6th of October 1925 institut- 
ed^'the suit, out of which this appeal has 
arisen, for recovery of Rs. 6,000, consist- 
ing of Rs. 2.700, on account of the prin- 
cipal and Rs. 3.800. due as interest and 
compound interest calculated at the rate 
of Rs. 2, per cent per mensem from the 
date of the execution of the deed. Of the 
defendants Tota Singh did not appear 
and proceedings were ex-parte against 
him. Babu Singh defendant admitted 
the execution and consideration of the 
deed but prayed for reduction of interest. 

The issues framed were : 

(1) Is the interest claimed excessive 

or exorbitant ? 

(2) Can the defendants claim reduc- 
tion under the Usurious Loans Act or 
under any other law ? If so, to what 
extent ? 

(3) What should be held to be the 
valid charge on the date of the suit ? 

The learned Senior Subordinate Judge 
in a brief judgment, which recites the 
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terms of the morfcgige-deed inaccurately 
in several particulars and which does 
not discuss the legal points in any de- 
tail, allowed simple interest at the rate 
of Re. 1-4-0 per cent par mensem till the 
date of the su'it, amounting to 
Rs. 1,473-12-0 and rejected the rest of 
the plaintitf’s claim. He accordingly 
passed a decree for Us. 4,173-12-0 with 
proportionate costs and future interest 
on Ks. 2,700 at Rs. C per cent per annum 
from the date of suit till realization. Ha 
also remarked that the decretal amount 
could be recovered from the hypothe- 
cated property only, as no relief had 
been asked against the person or other 

property of the defendants. 

The plaintiff has appealed and in his 
memorandum of appeal he does not claim 
interest or compound interest at the en- 
banced rate. Mr. Shamair Chand, who 
appeared for the appellant, has conceded 
that the provision as to charging of en- 
hanced interest at Rs. 2 per cent per 
mensem from the date of the mortgage 
transaction is penal and he is not claim- 
ing interest or compound interest at that 
rate. The principal point for determi- 
nation, therefore, is whether the plain- 
tiff-appellant is entitled to claim com- 
5 >ound interest at Re. 1*4-0 per cent per 
mensem with six-monthly rests, as pro- 
vided for in the Brst part of the deed. 
The learned Subordinate Judge has held 
that this provision is also penal and the 
mortgagee is not entitled to recover 
-compound interest at all. He has, how- 
ever, given no reasons to support his find- 
ing nor has he cited any authorities on 
which this conclusion is based. The rule 
of law is now firmly established that, in 
the absence of proof of undue influence, 
a provision for charging compound in- 
terest at the same rate of simple interest 
on failure of the mortgagor to pay the 
principal or interest on the due date, is 
perfectly legal and cannot be relieved 
against on the mere ground of hardship. 
In the present case undue influence was 
not pleadel, much less proved, and, 
therefore, the case doea not fall within 
the exception. All that the respondents 
urged was that the term as to payment 
of compound interest was harsh. In 
Aziz Khan v. Duni Chand (l), interest 
• and compound interest at the rate of 
-25 per cent, per annum., had been made 

(1) [19183 101 P. R. (I918)=165 P.W.R. (lyi3) 
=48 I. C. 933=23 C. W. N. 130 {P.C.}. 


payable and though it was found that 
the terms of the contract were onerous, 
their Ljrdships ruled that Courts had 
no power to refuse to give effect to them. 
Mr. Ameer Ali, who delivered the judg- 
ment of the Judicial Committee observed : 

The transaction was undoubtedly improvident 
but in the absence of any evidence to show 
that the money-Under had unduly taken advan- 
tage ot his position, it is difficult" for a Court of 
justice to give relief oj grounds of simple 
hardship. 

Similarly in Billa Mai v. Ahad Shah 
(2), Lord Atkinsoa laid down that : 

there Was nothing inherently wrong or op- 
pressive in a lender’s securing for himself com- 
pound interest after the borrower has for a 
considerable time neglected to pay the debt he 
owes or the interest accuring due upon it which 
he has contracted to pay. The borrower cannot 
acquire merit simply by breaking his contract. 

It was definitely held that 

the mere fact that the principal sum now 
claimed exceeds enormously the amount ori- 
ginally advanced will be no ground for bolding 
the transaction unconscionable ; see also the 
remarks cf the learned Chief Justice to the same 
effect in Allah Din v. Fateh Din (3) and of 
Campbell, J.. in Khota Ravi v. Kawaz (4). 

It must, therefore, be held that the con- 
dition securing to the mortgagee compound 
interest at Re. 1-4-0 per cent, per mensem 
is not in itself illegal. That it is not 
penal within the meaning of S. 74 ot the 
Contrast Act is also well settled by a 
uniform series of decisions of all the 
High Courts, based on the leading Privy 
Council ruling in Sandar Koer v. Rai 
Shayp. Krishen (o), where at page 153 a 
distinction is drawn between cases in 
which compound interest is chargeable 
at the same rate at which simple interest 
was payable on the principal sum, and 
cases where it is chargeable at a rate 
exceeding it. It was ruled that in the 
former class, the condition as to payment 
of compound interest is perfectly legal 
and is not penal, whereas in the latter 
class, 

compound interest at a rate exceeding the rate 
of i itarest piyable on the principal money, being 
in excess of and outside the ordinary and usual 
stipulation, may well be regarded as in the 
nature of a penalty. 

If this condition is in itself perfectl> 
legal and enforcible, I fail to see bow it 
becomes illegal and unenforoible merel} 
because there is to he found in the deed 

(2) [1918] 124 P. R. (1918)=48 I. C. 1=35 M. 

L. J, 614 (P. C.). 

(3) [1918] 31 P. R. (1918)=27 P. L. R. (1918) 

=45 I. C. 101=54 P. \V. R 1918. 

(4) A. I. R. 1924 Lah. 21=4 Lab. 76. 

(5) [1907] 34 Cal. 150=84 I. A. 9=6 C. L. J- 

106 (P. C.). 
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a further unenforoible oondition that on 
default of payment of interest for t;70 
suooessive half-years interest and com- 
pound interest would be chargeable at an 
lenhanoed rate. The condition to pay 
interest at the rate originally fixed is an 
integral part of the primary obligation 
created under the deed and is wholly 
separate from and independent of the 
default clause under which interest and 
compound interest at enhanced rate was 
to be charged. Its validity is in no way 
affected by the decision that the condi* 
cion to pay enhanced interest is penal. 
The question was considered by tbe 
Calcutta High Court in Biid Nath v. 
Shamanand Dis{Q), where the rate of 
int.rejt originally fixed was 15 per cent, 
per annum., payable at the end of a year, 
and in default compound interest at the 
rate of 33* per cent, was chargeable. 
The learned Judges while holding the 
provision for charging interest and com- 
pound interest at this enhanced rate to 
be penal allowed the creditor compound 
interest at the rate originally fixed i. e., 
15 per cent per annum. The question 
was again considered by the same Court 
in Rameswar Prosad Singh v. Rai Shayn 
Kishen (7), where it was held that though 
interest at the enhanced rate could not 
be allowed the creditor was entitled to 
compound interest at tbe same rate as 
that at which simple interest was pay- 
able under the terms of the bond,^ it 
being remarked that such condition 
^‘was not penal, but was a perfectly legal 
provision.” I must, therefore, hold that 
the plaintiff is entitled to charge com- 
pound interest at Re. 1-1-0 per cent per 
mensem., with half-yearly rests from the 

date of the mortgage. 

It may be noted that no attempt was 
made in the lower Court to bring the 
case within tha provisions of the Usu- 
rious Loans Act, nor does the learned 
Subordinate Judge rely upon the provi- 
sions of that Act for reducing the rate of 

interest. 

The learned Subordinate Judge has 
i. also gone wrong in not passing a decree 
^ in accordance with the provisions of 
0. 31. R. 4 Civil P. 0., as he was bound 
to do. He is, further in error in remark- 
ing that no relief could be granted against 
the person or other property of the 
defendants. If the learned Judge hm 

I (6 C189SJ 22 Gal. 143 (1491* 

(7 [1902] 29 Cal. 43. 


proceeded in accordance with the pro- 
visions of the Code, a decree should have 
been passed in Form No. 4 (Appendix D 
Civil P. C.,) prescribed for such decrees. 
In that case on the property being put to 
sale after the expiry of six months if the 
sale proceeds were found insufficient to 
meet the total mortgage charge, tbe 
decree- holder would have the right to 
apply under 0. 34, R. 6 Civil P. G., for 
a personal decree aaainst the judgment- 
debtor for tbe recovery of the balance. 
It will thus be seen that tbe learned 
Sub-Judge in passing the decree under 
appeal has not only disregarded the ex- 
press provisions of the Code but has also 
illegally deprived the plaintiff mortgagee 
of his statutory right to apply for a 
personal decree being passed against the 
defendant mortgagor, a right which had 
in this case been further secured to him 
by the express terms of the deed. 

There is yet another mistake in the 
learned Subordinate Judge’s judgment. 
He has allowed interest at the stipulated 
rate up to the date of the suit only and 
has directed that interest from that date 
till realization will be payable at 6 per 
cent per annum., only. In doing so he 
seems to have acted under the provisions 
of S. 34, Civil P. 0., but it must be re- 
membered that that section applies only 
to decrees for the payment of money and 
has no applicability to a suit brought b> 
a mortgagee to recover tbe amount due 
to him on foot of the mortgage executed 
in his favour. As remarked by Sir Law- 
rence Jenkins in Rargoan Das v. Mohan- 
bhai (8), a mortgage decree until if 
reaches the stage shown by S. 90 of the 
Transfer of Property Act (0. 34, R. 6 
Civil P. 0.,) cannot be said to be a decree 
for money. It is well settled that in 
passing a preliminary decree in a mort- 
gage suit the Ocurb has no pcwer to 
award interest at other than the con- 
tractual rate up to the date fixed for 
payment : Rajwanta Kunioar v. Shiam 
Narain Singh (9). As pointed out by 
Mulla at page 106 of his Commentary on 
the Civil P. 0., (8th edition) in such 
cases the Court is bound to award to the 
mortgagee interest cn the principal sum 
from tbe data of suit up to the date fixed 
for payment of the mortgage debt at the 
rate stipulated in the mortgage, unless 

(8) [ 190 j] 2 Bom. L. R. 225. 

(9) [1914] 36 All. 520=23 1. 0. 88=12 A. L. J. 

283. 
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;o[ course the rate is penal which is not 

ithe-case here. , , 

For the foregoing reasons I wonld 

accept the appeal, set aside the 
of the lower Court, and in lieu thereof 
grant a preliminary decree to the plain- 
tiff-appellant against the defendants- 

respondents \ . , i. 

(a) declaring that the amount due to 
the plaintiff on foot of the mortgage m 
suit is Rs. 2,700 (principal) together 
with interest and compound interest 
calculated at Re. 1-4-0 per cent per men- 
sem. with six monthly rests from the 
date of the mortgage-deed to the date ot 

“'rb)^^irrcting that if the defendants 
pay into Court the amount so decreed on 
a day within six months from the date 
of th^s decree, the plaintiff shall deliver 
np to the defendants all documents 
in his possession or power relating 
to the mortgaged property and shall, if so 
required re-transfer the property to the 
defendants free from the mortgage and, 

(c) in default of the defendants paying 
as hereinabove mentioned, the mort* 
gaged property shall be sold and the 
proceeds of the sale shall be paid into 
Court and applied in payment of the 
amount declared due to the plaintiff as 
aforesaid together with subsequent in* 
terest and compound interest at Re. 1-4-0 
per cent per mensem., and proportionate 
costs in both Courts. 

It is, therefore, ordered that if for 
some reason the decree is not satisfied 
within six months from this date, simple 
interest subsequent to that date shall be 
paid at R“. 1-4-0 per cent per mensem., 

till realization. 

AghaH Ildar, J. — I agree. 

D.D. Appeal accepted. 
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Shadi Lal, C. J., and Zafar Ali, J. 


(а) Civil P. C., S. 100 — Finding of fact 
based partly on inadmissible evidence. 

A finding of fact based partly on evidence 
which is not admissible cannot be maintained. 

[P 449 0 1] 

(б) Evidence Act, Ss. 11, 13 and 32 — Docu- 
ment between strangers reciting ownership of par- 
ties-to boundary lands is not admissible, 

A document between strangers to the suit in 
which mention is made of one of the parties to 
(he suit or their predecessors as holding the land 
lying on the boundaries of the lands belonging 
to the executants of the document is not admis* 
sible in evidence : 46 1. C. 119, not Foil. ; A. I. 

B. 1925 Cal. 1034 and 224 P. L. R. 1913, Foil 

[P 449 C 1] 

Fakir Chand and C. L. Mathur — for 
Appellants. 

Naiz Mohammad^tor Respondents, 

Judgment. — The plaintiff laid claim 
to a site which was not in their posses* 
sion, and in proof of their title to it they 
produced three documents and examined 
a number of witnesses. These documents 
are registered deeds of sale in favour of 
third parties relating to properties ad* 
joining the site in question on three 
different sides. The plaintiffs relied on 
the recitals of boundaries in these deeds 
describing the site as plaintiffs’ property. 
The trial Court dismissed the -plaintiffs’ 
suit, but on appeal the District Judge 
came to the conclusion that the oral evi* 
dence should be given credence to because 
it received support from the recital of 
boundaries in the said deeds, and thus 
relying upon the oral as well as docu* 
mentary evidence he granted the plain- 
tiffs a decree for possession of a portion 
of the site. The defendants appealed 
against that decree contending inter alia 
that the said documents were not admis* 
sible in evidence. On the authority of 
the rulings cited below [6 Cal. 268 ; 17 
All. 428 ; 19 7. C. 615 ; 19 C. W. N. 468; 
A. I. R. 1922 Cal. 251 ; A.I.B. 1924 Caf. 
1067 and A. I. B. 1925 Cal. 1034] this 
contention was accepted by the learned 
Judge of this Court who beard the ap* 
peal and he remanded the case to the 
District J udge for redeoision on the basis 
of the admissible evidence. 


Lajpat Bai and others — Plaintiffs — 
Appellants. 

V. 

Faiz Ahmad and others — Defendants — 
Respondents. 

Letters Patent Appeal No. 253 of 
1925, Decided on 25th March 1927, from 
the order of Broadway, J„ D/- 1st July 
l925, in Civil Appeal No. 160 of 1925, 


The plaintiffs have preferred a Letters 
Patent Appeal against the said order of 
remand and their counsel, Mr. Fakir 
Chand, contends, (1) that the documents 
are admissible in evidence, and (2) that, 
even if they are not, the finding of faefe 
arrived at by the District Judge could 
not be interfered with p-s it was based 
upon some evidence. Both these contes 
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tiona are untenable. As regards, (2) it 
may be stated at onoe that tbe finding of 

t faot based as it partly was on evidence 
which was not admissible, could not be 
maintained because it was not possible to 
divine what value the District -fudge 
would have attached to the oral evidence 
if the documentary evidence had been 
rejected. 

On the first point the learned counsel 
relies upon (a) Farzaiid AH v. Zcifar AH 
<1) and (6) A. I. JS. 1927 Calcutta 230 ; 
was based upon JOtoatka Natu v. 
Mukunda Lai (2) which was dissented 
from in A> 1% F, 1922 Calcutta 2ol. In 
(6) also it was held inter alia that where 
the executant of a document was alive 
but was not produced there was a strong 
body of opinion that such document was 
not admissible either under S. 11 or S. 13 
of the Evidence Act. As the executants 
were not produced in the present case, 
nor were stated to be dead, the documents 
were not shown to be admissible in evij 
denee. As observed in A. I. B. 1925 
Calcutta 1034 : 

There was at one time a conflict oi opinion 
upon the admissibility of documents between 
etrangers, where one of the parties to the suit 
was mentioned as owner of the boundary 1®^^~ * 
but recent decisions ha^ve finally settled the 
point. At one time it was attempted to make 
such documents admissible in evidence under 
6, 11 Cl. (’i) of the Indian Evidence Act. In 

some’ cases the admissibility of such documents 

was made to rest on S. 13 and in some other 
cases on S. 32, Cl. (3) of the Indian Evidence 

Act _ , , _ 

and then the learned Judges who de- 
cided that case went on to say : 

We are of opinion that .a document between 
strangers to the suit in which mention is made 
of one of the parties or their predecessors as 
holding tbe land lying on the boundaries of the 
lands belonging to the executants of the docu- 
meat is not admissible in evidence. 

The same view was taken in Mehiditta 
Mai V. Nicholson (3) we are, therefore, of 
opinion that the learned Judges rightly 
held that the documents are not admis- 
sible in evidence, and we accordingly 
dismiss the appeal with costs. 

G.B. Appeal dismissed. 


( 2 ) 

<3) 


tel'J I.O. 119. 


1918] 132 P.W.B, 1918 
[1907] 6 0,L.J. 65. 

1913] 224 P.L.R. 1913=19 I.O. 770=133 
P.W.R. 1913. 
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Addison and Agha Haider, JJ. 

Labha Sitigh — Plaintiff — Appellant. 

V. 

Basant Singh and oi/iers— Defendants 
— Respondents. 

First Appeal -No. 2789 of 1922. De- 
cided on 20th April 1927, from the 
decree of the 1st 01. Sr. Sub'J., Amritsar, 
D/- 8th August 1922. 

CivtlP.C., O. 41, R. 1— Copy of part of 
judgment not filed until expiry of limitation — 
Case must be decided on its merits. 

Where a copy of the part of the judgment 
(copy of an order on a preliminary issue) is not 
filed till after the expiry of limitation and 
when the appellant thought he had fully com- 
plied with the provisions of the law, a dis- 
pensation should be granted to him as regards 
that part of the judgment. Each case of this 
kind must bo decided on its own merits : G7 P. 
R. 1917 and A. I. R. 192G Nag. 57, Rel. on. Had 
that part of tbe judgment been attacked in 
anneal effect would have been different. 

fP 451 C 1] 

Mukand Lai and Shamhhu Lai Puri — 
for Appellant. 

Nand Lai and A. B. Kapur — for Res- 
pondents. 

Addison, J. — The plaintiff Labha 
Singh of Vain Puin in the Amritsar Dis- 
trict in the Punjab sued Basant Singh, 
a minor, and numerous alienees for 
possession of a large area of land in 
village Vain Puin, other large areas of 
land in village Tabar in the United 
Provinces, and two house properties in 
Tabar and Saharanpur in the United 
Provinces, on the allegation that he was 
the collateral of one Nihal Singh who 
lived in the United Provinces and died 
some fifty years before, and was thus 
entitled to possession of his property. 
After Nihal Singh's death he was 
succeeded by his widows, the last of 
whom Mt. Bishen Kaur alias Malan, 
died in October 1904 It was stated in 
tbe plaint that Defendant No. 1 was in 
possession, claiming to be tbe adopted 
son of Nihal Singh, while the other 
defendants were alienees in possession 
of parts of the property left by him. 
It was asserted that Defendant No. 1 
was not the adopted son and that the 
alienations were without consideration 
and necessity. The suit was brought 
in the -Court of the Sub- Judge 1st Class, 
Amritsar, on tbe 7th October 1919 as 
some of the property was in the Punjab 
and within his jurisdiction, and it has 
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been held by him thit tba suit was 
within time as the last widow died 
in Oetober 1907 and the p aint was 
presented on the 7th day of October 
1919 , that is, the day when the Courts 
reopened after the September vacation, 
to which were attached certain Court 

'^°l'/wa 3 denied in the pleas that plain- 
tiff was a collateral and it was claimed 
that the Defendant No. 1 had been 
validly adopted by Mt, B.shen Kaur 
under registered deed, ‘ t; g 

,Tuly 1907, and that the suit 
barred. It was pointe on . j jjg. 
■March 1903, 59 persons of the piaintm s 
Ullage whose names are entered in the 
^ foMas relied on by the plaintiff, 

pedigree Court of the Subordinate 

r. in the United Pro- 
vinces for possession of the same pro- 
uerties. Their suit was dismissed by the 
\llahabad High Court on the 7bh April 
*1913, while their appeal to the Privy 
Council was also dismissed : Kalijan Das 
V. Uaqbull Ahmad (L). It was held 
then that no reliance could bo placed 
on the pedigree tables. As that suit had 
been brought on behalf of all the alleged 
collaterals, the present suit was barred 
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1922, which disposed of two of the 
issues, was put in, but not a copy of 
the order, dated the 6th March 1922, 
disposing of the issue as to limitation. 
In the later order it is simply noted 
that the previous oa‘der had decided the- 
question of limitation in a particular 
way. Two Division Benches of this 
Court have held that the judgment is 
contained in both the orders, that is, 
that the judgment recorded on the point 
of limitation is as much a part of the- 
judgment as the judgment recorded on- 
the other two issues. These two cases 
are Kos. 2450 of 1922, decided on the 18tb- 
June 1926, and v. Behari Lai 

(2), and in my opinion these cases were- 
rightly decided. In both these cases itr 
was also mentioned in the second order 
what had been decided in the first. The- 
i*ecord of these cases is reported in 
Abdullah v. Behari Lai (2). 

Judgment is defined in S. 2 (9) of the- 
Civil P. C. as the statement given by the 
Judge of the grounds of a decree or 
order, while it is further enacted in 
O. 20, Er. 4 and 5, Civil Procedure Coder 
that in suits in which issues have been 
framed, the Court in its judgment shall 
state its finding, with the reasons 


by the principle of res judicata. Some 
of the alienees also raised other pleas, 
but as the suit has been decided on 
certain preliminary issues, it is un- 
necessary to discuss them. 

As regards one of the three prelim- 
inary issues, one Sub- Judge held, for rea- 
sons given in his order dated the 66h 
March 1922 that the suit was not time 
barred. His successor then went on 
with the trial of the two remaining 
preliminary issues and held for reasons 
given in his order, dated 8th August 
1922 : (l) that the suit was not barred 
by the principle of res-judicata, and (2) 
that it had not been proved that plain- 
tiff was a collateral of Nihal Singh, 
On the last finding the suit was dis- 
missed and the plaintiff has appealed. 

A preliminary objection was taken that 
the appeal was incompetent as the memo" 
randum though accompanied by a copy 
of the decree, was not accompanied by 
a copy of the complete judgment on 
which the decree was founded as re- 
quired by O. 41, E* 1, Civil P. C. 
A copy of the order dated the 8th August 

■ (1) A. I. R. 1913 P. 0, 63=40 AH. 497. 


therefor upon each separate issue un" 
less the finding upon any one or more 
of the issues is sufficient for the decision- 
of the case. The Court has done this 
and first gave its judgment on the ques- 
tion of limitation as that might have- 
disposed of the whole suit, while it is 
still open to the respondents to argue 
that that issue was wrongly decided. 
It follows that a part of the judgment 
on which the decree was based did not 
accompany the memorandum of appeah 

A different view was taken by another 
Division Bench in Morton v. Wood/all 
(3), but with the very greatest respect to 
the Judges who decided that case I 
find myself unable to agree. It would 
appear from that judgment that tbo 
point was seriously taken or pressed. 

The learned counsel for the appellant, 
however, argued that the appeilafeo 
Court can dispense with the copy of the 
judgment under the provisions of O. 41, 
E. 1, Civil P. C. The relevant words ar^ 

The memorandum shall be aocompanied by 
a copy of the decree appealed from, and unlesa 

(2) A. iT R. 1926 Lab. 638. 

(3) A. I. H. 1927 Lah. 103=0 Lah. 257. 
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the appellate Court dispenses therewith, of the 
judgment on which it is founded. 

It was held in Dhanpat Mai v. Mela 
MaHi)hy dt Judge in Chambers that 
where no copy of (any part of) the 
judgment was put in till after limita- 
tion had expired, and where no dispensa- 
tion had heen granted, the afipeal would 
be time barred unless there was just 
cause for extending the time. It was 
argued that this authority laid down 
the principle that the dispensation must 
he granted before limitation had ex- 
pired, and this is undoubtedly a possible 
view, though it is not clearly enunciated 
in the case in question. On the other 
hand, a different view appears to have 
been taken in Agent, G. /• P- Ry- Co. v. 
Radha Kisa7i Jaikisan (5) by a Division! 
Bench of the Court of the Nagpur 
Judicial Commissioner. The memo- 
randum of appeal stated that ^a copy of 
the judgment appealed against would 
be presented later. The appeal was 
admitted, but a copy of the judgment 
was not put in. It was contended that 
the appeal should be dismissed as it was 
not accompanied by a copy of judgment. 
It was held : . ^ 

The memorandum of appeal stated that a 
copy of judgment -would be given afterwards, 
and, as the appeal was admitted on presentation, 
notice being ordered to issue to the respondents, 
it must be taken that the Court dispensed with 
the copy of the judgment. In any case this is . 
a matter between the Court and the appellant. 

The last words are important, and I 
would hold that in the peculiar circum- 
stances of the present case, when the 
appellant thought he had fully com- 
plied with the provisions of the law, 
a dispensation should be granted to him 
as regards the first part of the judg- 
ment, which has as a matter of fact 
been printed in the paper book. Each 
case of this kind must be decided on its 
own merits. Had the first part of the 
judgment been attacked in appeal, it 
might have been different and, when the 
law is better known, such a concession 
might not so easily be granted. 

In any case ^1 would have extended 
the time in the present case under S. 5 
of the Limitation Act for the reason given 

above. 

The next question is whether thq. 
plaintiff has established that he is a 
collateral of Nihal Singh. (After oon- 

(4) [1917] 67 P. K. 1917=tl I. C. 918=133 
P. \V. R. 1917. 

(5) A. I. R. 1926 Nag. 57. 


sidering oral as well as documentary 
evidence his Lordship proceeded.) I agree 
with the trial Judge that the plaintiff 
has failed to prove that he is a collateral 
of Nihal Singh. 

I shall touch briefly on the question 
of res judicata as that was discussed be- 
fore us. The plaintiff relies on custom 
and has put forward tables which show 
that many other persons (who were 
unsuccessful in the first suit) are under 
custom entitled to succeed along ■with 
him according to ancestral shaves. They 
have failed in their suit and the matter 
is at an end so far as their shares are 
concerned. Plaintiff’s counsel stated 
before us that his client’s share was; 
l/96th if Saido’s descendants alone are 
considered, 1/I92fch if Ghasi’s descendants, 
also are included, as obviously must be 
done. Plaintiff in this way could only 
sue for a 1/I92th share at most. It has 
not been explained how plaintiff was not 
a party to the first suit. He alone of 
Saido’s descendants was omitted. 

The question of limitation was not 
argued before us, as it was intimated to 
counsel that this was unnecessary on 
the view we took of the appeal. 

I would dismiss the appeal with costs, 

Agha Haider, J. — I agree generally. 

R.D. Appeal dismissed. 
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Harrison and Dalip Singh, JJ. 

Mt, Fazl-un-Nissa—X>QiQndd,n\i — Ap- 
pellant. 

v. 

Didar Plaintiff — Respon- 

dent. 

First Appeal No. 2228 of 1922, De- 
cided on 3rd May 1927, from the decree 
of the Ist Cl, Sub-J., Lahore, D/- lith 
August 1922. 

(a) Civil P. C., 0. 41, B. 1— Preliminary 
issues decided^Decision attaclced in appeal 
from final judgment^Pinal judgment not refer- 
ring to decision on the preliminary issues—. 
Copy of that decision mtist be filed with memo. 

Two preliminary issues were struck as to the 
frame of the suit and the valuation, and were 
decided by the trial Court. In the final judg-. 
ment no reference was made to these prelim- 
inary issues and a decree was given to the plam- 
tifi. The defendant. in the memorandum ox 
appeal took four grounds against the 
the preliminary issues. No copy of the or , 
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parsed on the preliminary issues was attached 
to the memorandum. 

Held • that it was absolutely essential that a 
copy should accompany the memorandum and 
in absence of such copy the presentation of 
appeal was defective* [P ^52 C 1, 2J 

(b) Civil P. C., 0. 41, R. l--Defectlve memo. 
adviilted^Objectton to memo, at a laUr stage 
v\ay be barred. 

The admission of a defective memorandum of 
anneal mav operate as a decision and bar a later 
obfectiou ‘where the defect is quite obvious. 
A. I. R. 1923 All. 579 and A. I. R. 1926 57. 

Ref. 

Moti Sagar, Mehr Chand Mahajan 

and Zahoorud-Din Naqshabandt — tor 

^^maT^Mohammad Shaft aud Barkat 

Jh— for Eespondenfc. 

Harriaon, J.-In this appeal a prelim- 
inary objection was taken that the 
appeal was defective inasmuch as no 

cow of the order passed on the prelim- 

inary issues was afctacbed'to the memo- 
randum, The facts are that two prelim- 
inary issues were struck as to the 
frame ef the suit and the valuation, and 
were decided by the first Subordinate 
Judge who handled the case. In the 
final judgment written by Pandit Omkar 
Nath no reference was made to these 
preliminary issues and a decree was 
given to the plaintiff. The defendant 
in her memorandum of appeal took no 
fewer than four grounds against the 
findings on the preliminary issues. 

Various authorities have been relied 
on, counsel for the respondent quoting 
more especially Ahdullak v. Behari Lai 
(1) which, in its turn, refers to Civil 
Appeal No. 2450 of 1922, while Mr, Moti 
Sagar for the appellant relies on G. 1. P. 
By, Co. V. Badha Kisan Jailiisan (2), 
A, I. E. 1923 All. 579, and an unpub- 
lished ruling in Morton v. Woodfall (3). 
Out of the latter the first two deal with 
the question of whether the admission 
of a defective memorandum of appeal 
may operate as a decision and bar a 
later objection. They are both cases 
where there was no copy whatsoever of 
the judgment attached to the memo- 
randum and where the admitting Judge 
could not have failed to realize the 
situation. If, therefore, while realizing 
that situation he admitted the appeal 
ho must be held bo have exercised his 
discretion under O. 41, E 1. Morton v. 
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Woodfall (3) is somewhat similar to the 
present case, bub the facts, in our opin- 
ion, are distinguishable ; for it was 
clearly explained therein that the final 
judgment was a self-contained document 
and gave all that was required for com- 
pliance with the definition in S. 2 (9). 
The facts in Civil Appeal 2450 of 1922 
and Abdullah v. Behari Lai (1) are, in 
our opinion, to all intents and purposes 
the same as in this case. There is, no 
doubt, this difference, that in both those 
cases the final judgment did refer to the 
earlier decision, whereas in this case 
it did not. Had counsel not taken four 
grounds of appeal against the previous 
order he could argue with some force 
that be had no reason to suppose that 
there was any such previous order and 
anyhow that he took no objection to it. 
Whether the final judgment contained 
any reference to the previous order or 
not, counsel was obviously well aware 
of its existence, and as it clearly forms 
part of the judgment on which the 
decree is based, we are of opinion that 
it was absolutely essential that a copy 
should accompany the memorandum. 
There is no reason for extending time 
as counsel was fully aware of the posi- 
tion and was not misled in any way. 
We find, therefore, that the preliminary 
objection must prevail and dismiss this 
appeal with costs. 

Appeal dismissed. 


^ A. I. R. 1927 Lahore 452 
(Full Bench) 

Broadway, Fporde, Addison, 

Tek Chand and Dalip Singh, JJ. 

Chela — Defendant — Appellant, 

V. 

Baija and others — Plaintiffs — Bespon- 
dents. 

Misc. Second Appeal No. 2539 of 1925, 
Decided on 25th May 1927, from the 
order of the Sr. Sub-J., Kangra, D/- 9fch 
April 1925. 

5{* (a) Punjab Tenancy Act, S, 77 (3) (d) and 
proviso and Ss, 45 and 43 — under 8. 45 
decided against tenant — Tenancy cea^s^Person 
so ejected can sue in ctvil Court for possession 
on the ground of occupawy right but proviso to 
S. 77 (8) applies. 

A civil Court has jurisdiction to try a 
brought by a person who baa been dispossessed 
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from his tenanoy after a notioe issued to him 
under 8. 43 of the Tenancy Act, and who has 
been unsoocessful in a suit under S. 45 to con- 
test his liability to ejectment, for possession of 
the land from whioh he has been ejected on the 
ground that he had a tight of occupancy therein, 
and S. 77 (3) (d) is no bar to such a suit, inas- 
much as the person ceases to be a tenant, but if 
in the course of the trial of that suit it becomes 
necessary to decide any “matter” which can 
under sub-S. (3) of S. 77 be heard and deter- 
mined by a revenue Court alone, the civil Court 
shall decline to proceed further and deal with 
the suit in the manner laid down in proviso (1) 
to S. 77 (3). [P. 453. C. 2 P. 455, 0. 1, 2] 

Therefore, if plea of res judicata has been 
raised, the civil Court should decide whether 
the rule of res judicata bars any further inquiry 
into the matter indicated, and it would only 
proceed to take action under proviso (1) if it 
holds that it was not res judioata : 49 P. R. 1919 
and A. 1. R. 1924 Lah. 539, Appr, [P. 458, C, 2} 

(6) Interpretallon of statutes — Act excluding 
jurisdiction of ordinary Courts, 

Per Broadway, J. — An act by which the juris- 
diction of the ordinary Courts is taken away 
must be strictly construed : 45 1. C. 654, Rel. on. 

[P. 454. C. 23 

(c) Jurisdiction — AlUgalions in plaUit will 
determine. 

Per Broadway. J. — In order to ascertain the 
nature of a suit the general rule is that the al- 
legations in the plaint must, primarily, be looked 
to and that these allegations govern the question 
of jurisdiction. CP* 454, C. 2] 

((Z) Punjab Tenancy Act S. 77 (3). Proyfso— 
"Matter” is used in contradistinction to suit”— 
Whole suit is to be referred to revenue Court 
and not only such ''matter”. 

The word “matter” in proviso (1) to S. 77 is 
used in contradistinction to ^^sniV’ and the In* 
tention is that although the “suit” as laid would 
be Tvithin the jurisdiction of the civil Court if 
the. pleadings raised any matter involving an 
issue which it becomes necessary to decide and 
the decision of whioh would necessitate the en- 
croachment on the jurisdiction of the ^^revenue 
Courts, the whole suit and not just the matter” 
is to be referred to the revenue Courts for deoi- 
. Sion ; 49 P. R. 1919, Ref. CP- 455. C. 2] 

Mahr Chand Mahajan — for Appellant.- 

Mehr Chand (Dewan) — for Respon- 
dents. 

Broadway, J — The suit out of which 
this reference has arisen was instituted 
in January 1923, by Baija and others as 
plaintiffs against Cheta as defendant. 

The plaintiffs claimed possession of 
17 kanals 11 marlas of land on the fol- 
lowing allegations: (1) That they and 
their ancestors had held the land as 
occupancy tenants for more than one hun* 
dred years. (2) That acting under the 
provisions of Ss. 42 (b), 43 and 45 of the 
Punjab Tenancy Act (16 of 1887) the 
defendant had a notice of ejectment is- 
sued to the plaintiffs by the revenue 


Officer. (3) That the plaintiffs bad, 
under S. 45 (6) of the said Act, instituted 
a suit contesting their liability to be 
ejected, a suit that had been ultimately 
decided against them by the revenue 
Courts and their ejectment decreed. (4) 
That in execution of the decree they had 
been ejected. 

The trial Court dismissed the suit 
holding that the plaintiffs were “tenants” 
at the date of the suit and consequently 
the civil Courts had no jurisdiction to 
try it. Reliance was placed on Joti v. 
Maya (1) and Akbar Hussain v. Karam 
Dad (2). 

On appeal the learned Senior Subordi- 
nate Judge, relying on Parinan v. Lhassu 
(3) and Mahindar Singh v. Allah Ditta 
(A.I.R. 1924 Lah. 539) came to the 
conclusion that the plaintiffs were not 
"tenants” and that the suit was cogniz- 
able by the civil Courts and remanded 
the case accordingly. Against this order 
of remand the defendant Cheta preferred 
a second appeal to this Court which 
came up for hearing before a Single Judge 
who referred it to a Division Bench. At 
the hearing before the Division Bench 
it was urged that the decisions in Parinan 
V Lhassu (3) and Mahindar Singh v. 
Allah Ditta {A. I. R. 1924 Lah. 539) 
were in conflict with the view taken m 
Akbar Hussain v. Karam Dad (2) and 


were not correct. 

The Division Bench came to the con- 
clusion that the decision in Parman v. 
Lhassu (3) required further consideration, 
and in order to determine the conflict of 
authorities referred the following ques- 


non to a Pull Bench : . . 

Whether a civil Court has jurisdiction to try 
\ suit brought by a person, who has been dis- 
possessed from his tenancy after a notice issued 
bo him under 8. 43 of the Tenancy Act, and who 
bas been unsuccessful in a suit under 45 to 
oontesthis liability to ejectment, for possession 
nf the land from whioh he has been ejected on 
the ground that he had a right of occupancy 
therein, and whether B. 77 (3) (d) of the Act 
bars such a suit or not ? 

The first point for determination is 
whether persons in the position of the 
Dlaintiffs fall within the determination 
of “tenant”, for if they do it is clear that 
the civil Courts have no jurisdiction. 

In Section 4 (5) the expression 

"tenant” is deQnod as meaning a person wko 
holds land under another pers on, and is 

-(l) [1891] 44 P. B. 1891 (P. B.). ^ ^ 

(2) [1918] 90 P. R. 1918=48 I. 0. 8 (F. B.). 

(3) [1919] 49 P. R. 1919=51 I. C. 443. 
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liable to pay reut for that land to that other 
person.” 

This definition was very carefully con- 
sidered in Joti V Maya (1) and it was 
held that 

to establish the complete relation of landlord 
and tenant between the persons, within the 
meaning of the-Tenancy Act. it is essential that 
two things shall concur viz ; (1) a right to enter 
upon and possess the land, and (2) an entry into 
possession. Upon entry and ^efor®. the 

Lrson having the right becomes a tenant and 
folds’ the land under the person called tne 
landlord. But when once the person having tna 

right has entered into Possession, he does no6 

merely by reason of a wrongful ^‘sposae^s 

by the landlord or by a third person, cease to 

■■hold” the lend under the landlord, ^ 

deprived of the character of tenant. The le^al 
relation of landlord and tenant continues not- 
withstanding the dispossession. 

That is to say a person in possession 
of land without the right to possess it 
does not “hold” the land and is not a 
“tenant” within the definition, while a 
person who has been in possession of land 
■with the right to possess it continues to 
“hold the land” and to be a “tenant” with- 
in the definition in spite of having been 
wrongfully put out of possession. Sec- 
tions 42 (b), 43 and 45 prescribe the pro- 
cedure to be adopted for the ejectment 
of a tenant, i. e., a person in possession of 
land with the right to possess it, and ib 
will be seen that the notice of ejectment 
is issued through or by a revenue 
Officer. On being served with the pres- 
cribed notice the person or tenant in 
possession may, while still in possession, 
obtain an adjudication as to his right to 
possess by bringing a suit within two 
months, S. 45 (b), or he may wait till he 
has been put out of possession by the 
revenue Officer and then have this right 
to possess (and to possession) determined 
by bringing a suit within one year (S. 50). 

"Whichever course he elects to adopt, 
the suit must be heard and determined 
by a revenue Court, and by a revenue 
Court alone, and in each case the person 
bringing the suit would be a “tenant” 
within the meaning of the above defini- 
tion, for though, in a case falling with- 
in the purview of S. 50, he would bo 
out of possession, having once been in 
possession, notwithstanding his dispos- 
session, he is still a “tenant” and con- 
tinues to be one until his right to possess 
the other essential has been adjudicated 
upon by a revenue Court. 
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intention of the legislature to confine to 
the revenue Courts the jurisdiction to 
hear and. determine all questions in 
which the right of a person to possess 
land as a tenant was involved. 

In this connexion I adopt the following 
remarks from the judgment of Chevis, J. 
in Akbar Hussain v. Karam Dad (2) at 
page 300 : 

Now reading the Tenancy Act as a whole, that 
Act seems to me, when dealing with suits and 
applications to mark ofi certain classes of suits 
and applications as cognizable only by revenue 
Officers or revenue Courts. The cognizance of 
civil Courts in all such cases is jealously 
excluded, see Ss. 76 (1) and 77 (3) of the- Act. 
Certain matters are to be dealt with by revenue 
Officers and no Court is to take cognizance of 
any dispute or matter with respect to which any 
such application or proceeding might be made 
or had. Certain suits are to be heard and 
determined by revenue Courts and no other 
Court is to take cognizance of any dispute or 
matter with respect to which any suit might be 
instituted. 

It ha3 been contended, however, that 
when a notice under S. 42 (b) and 43 has 
been served if a suit is brought as pro- 
vided by 3. 45 (6) and the “right to 
possess” determined against the recipient 
of the notice and ejectment decreed by 
the revenue Court as soon as the decree 
is executed and the person in possession 
ejected he ceases to be a “tenant” within 
the definition and he can therefore have 
recourse to the civil Courts and claim to 
be put into possession, even if, before his 
claim can be decided, it becomes neces- 
sary for the civil Courts to decide wbe' 
ther or not he has a right to possess. 
This contention finds support in Nihal 
Singh y. Kavian (4), Kharku y. Ditta (5) 
and Parman v. Lhassu (3), and I may 
say at once that I am in agreement with 
the view that as soon as a person's “right 
to possess” as a tenant has been decided 
against him by a revenue Court he 
ceases to be a “tenant” I also 
contention that an act by 
jurisdiction of the ordinary 
taken away must be strictly 
Mt. Kama y. Bkajan Lai (6). 

Further, I think that in order to ascer- 
tain the nature of a suit the general rule 
is that the allegations in the plaint must 
primarily be looked to and that these 
allegations govern the question of 
diction ; and assuming that Nihal 
y, Kaman (4) and Kharku v. Ditta (w 
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•were corroobly decided, I would be 
prepared to hold that the civil Courts 
would have jurisdiction to entertain suer; 
a suit whatever the ultimate fate of the 
suif might be. 

I do not, however, think it necessary 
to discuss these two decisions as they 
were arrived at before Act 3 of 1912 
was passed by which certain provisos 
were added to S. 77 (3) and it seems to 
me that the answer bo the question 
referred depends to a very large extent 
on the interpretation to be placed on the 
first proviso then added. 

Section 77 (3) runs as follows : 

The following suits shall be instituted in and 
heard and determined by revenue Courts, and 
no other Court shall take cognizance of any 
dispute or matter with respect to which any 
euoh suit might be instituted, and among the 
suits thus taken out of the jurisdiction of^ the 
oivil Courts are “suits by a tenant to establish a 
claim to a right of occupancy" — sub*clause (d). 

Inasmuch as the plaintiff in a suit 
instituted in the circumstances already 
described is not a "tenant” within the 
definition of that term, 'it may with some 
show of reason, be urged that such a 
suit nob being by a "tenant” is nob taken 
out of the.jurisdiction of th^ civil Courts, 
and it seems to me that this was recog- 
nised by the legislature and it was in 
order to meet this very situation that 
in 1912, the following proviso was added : 

Provided that : (1) Where in a suit cognizable 
by and instituted in a civil Court it becomes 
necessary to decide any matter which can under 
this sub-section be hear! and determined only 
by a revenue Court, the civil Court shall 
endorse upon the plaint the nature of the matter 
for decision and the particulars required by 
O. 7, R. 10, Civil P. C., and return the plaint for 
presentation to the Collector. 

Kow it seems to me clear that the 
intention of the legislature, in enacting 
the proviso, was to depart from the 
general rule whereby the allegations in 
a plaint primarily determine jurisdiction 
and are to be looked to in order to 
ascertain the nature of the suit. The suit 
the proviso seeks to affect is one, that 
is prima facie within the jurisdiction of 
the civil Court in which it has been 
instituted, and therefore obviously refers 
to a suit which would ordinarily be 
triable by the civil Court and provides 
that if in the course of the trial of that 
suit it becomes necessary to decide any 
"matter" which can under this sub- 
section be heard and determined by a 
- rovenuG Court alone, the civil Court 


shall decline to proceed further and deal 
with the suit (not the matter alone) in 
the manner laid down. 

It seems to me that the word matter” 
was designedly used in contradistinction 
to "suit" and it was intended that although 
the "suit” as laid was within the juris- 
diction of the civil Court if the plead* 
ings raised any matter involving an issue 
which it became necessary to decide and 
the decision of which would necessitate 
an encroachment on the jurisdiction of 
the revenue Courts, the whole suit and 
not just the "matter" was to be referred 
to the revenue Courts for decision. 

This differentiation in the use of the 
words "matter” and suit appears to 
have been recognised by Martineau, J., 
in ParVian v. Lhassu (3) when he says ; 

The matter which has to be decided here is 
whether the plaintiff has a right of occupanc) 
and a suit instituted by him in respect of the 
matter would not be one falling within aub- 
S. (3) as he is not now a tenant. 

It was because the plaintiff had ceased 
to be a tenant that the suit was triable 
by a civil Court, but the matter to be 
decided in the suit was the existence of 
an occupancy tenancy. When Pannan 
V. Lhassii (3) first came before Scott* 
Smith. J., ha was of opinion that while 
the suit, as laid, was cognizable by the 
civil Courts this proviso applied and 
made it incumbent on those Courts to 
refer the suit to the revenue Courts. 
His judgment is to be found printed in 
46 I. C. 811 and at page 812, column 


occurs the following : 

A tenant after dispessession from his tenancy 
is no longer a tenant, aud therefore, the present 
suit is not one by a tenant aud is prima facie 
cognizable by a civil Court, but the nff 
which has to be decided is whether 
who at the time of his dispossession was a 

tenant bad a right of occupancy. 

From this it is clear that Scott-Smith. 
J., realized that the plaintiff at the time 
of suing was not a tenant, and with all 
respect, I find it difficult to follow him 
when later at page 123 of Punjab Record 

1919 he says : ^ . . . 

I am now cf opinion that I was mistaken in 
the view because I considered the plaintiff to be 

still a tenant after his dispossession. 

It has been urged that even if the 
intention of the legislature was as stated 
above this intention has not been carried 
out as the language employed is unhappy. 
While admitting that the drafting of this 
proviso is not as happy as it might be, ib 
seems to m©i after careful consideration, 
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that the intention has been given effect 
to, and that in cases of^ this nature the 
proviso to S. 77 -(3) 13 applicable and 
r^enders it necessary for the civil Court 
to act thereunder. But. inasmuch as this 
proviso seeks to take the jurisdiction of 
the ordinary Courts, it must be strictly 
construed and every word it contains 
examined and given effect to. and I con- 
sider that it is not the mere raising of a 
plea that would involve* an issue on a 
‘matter* which requires to be heard and 
determined by a revenue Court alone 

that affects the jurisdiction of the civil 

Court but that jurisdiction is only taken 
away when, and if it becomes necessary 
to decide such an issue in order to decide 

the suit. • t y 

Unless and until a decision of - such a 

matter becomes necessary for the final 
disposal of the suit the civil Court’s 
jurisdiction is maintained; and it is for 
that Court to decide all other questions 
that arise including the question whether 
the rule of res judicata bars any further 
enquiry into the matter pleaded. 

My answer to the question referred is. 
therefore, that such a suit is within the 
jurisdiction of the Civil Courts and is 
not barred by S. 77 (3) (d), but that the 
civil Courts would have to deal with it 
in accordance with the procedure pres- 
cribed by the proviso to S. 77 (3) of the 
Tenancy Act as above indicated. 

Fforde. J . — I have had the advantage 
of reading the judgment delivered by my 
brother Broadway, with which I find 
myself in agreement, and 1 have nothing 
to add. 

Addison, J. — The question referred 
for decision is given in the judgment of 
my brother Broadway. 

The Punjab Tenancy Act has enacted 
a complete set of provisions under which 
a tenant can contest his liability to be 
ejected by his landlord on the ground 
that ho is an occupancy tenant etc., while 
the revenue Courts have been given 
exclusive jurisdiction to decide these 
suits. This is not disputed, but it has 
been for long a vexed question whether 
the tenant can sue in the civil Courts 
after' be has availed himself of his 
remedies under the Punjab Tenancy Act 
or has failed to avail himself of them 
within the time fixed. 

The plaintiffs were tenants of a certain 
area of land. Their landlord applied to 
the revenue OflBcer for service of a notice 
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of ejectment upon them under the provi- 
sions of S, 43 of the Tenancy Act. The 
tenants instituted a suit in a revenue 
Court under S. 45 (6) of the Act to 
contest their liability to be ejected on 
the ground that they were occupancy 
tenants of the land. The tenants failed 
in their suit and their ejectment was 
therefore decreed by the revenue Court. 
This decree was executed on the 13th of 
June 1922. The tenants then instituted 
the present suit in the civil Courts for 
possession of the same land on the ground 
that they were the occupancy tenants 
thereof. The trial Court followed Akhar 
Hussain v. Karam Dad (2) and dismissed 
the suit holding that the civil Courts 
had no jurisdiction. The lower appellate 
Court followed Parman y.Lhassii (3) and 
held that the suit lay in the civil Courts* 
It was, therefore, remanded for decision 
on the merits. Against this order a] 
miscellaneous appeal was presented, in 
this Court and the Division Bench before 
which it came referred the question to a 
Full Bench for decision. 

If the tenants had not availed them- 
selves of their right under S. 45 (6) of 
the Act institute a suit to contest 
their liability to be ejected on the ground 
that they were occupancy tenants before 
they actually were ejected, they would) 
have been ejected under S. 45 (5) of the 
Act, not by a decree of a revenue Court 
but by order of a revenue Officer. They 
would then have had the right under 
S. 50 of the Tenancy Act to institute a 
suit in the revenue Courts for recovery 
of possession of their occupancy within 
one year. S. 50 runs as follows : 

In either of the following cases, namely (a) if 
a tenant has been dispossessed without his con- 
sent of his tenancy or any part thereof other* 
wise than in execution of a decree or than 
in pursuance of an order under S. or S. 45 ; 
or (b) if a tenant who, not having instituted _a 
suit under 8. 45, has becin ejected from his 
tenancy or any part thereof in pursuance of 
an order under that section denies his liability 
to be ejected the tenant may, within one year 
from the date of his dispossession or ejectment* 
institute a suit for recovery of possession <* 
Q-cupany, or for compensation or for both. 

Sections 45 and 50 thus cover eVery 
possible case of the dispossession of » 
tenant and the two sections are compl® 
mentary. If a tenant is wrongfully dis- 
possessed he can under S. 60 (a) institute 
a suit within one year to recover posses- 
sion. If a notice has been served upon 
him under S. 43 he can either institute a 
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suit: under S. 45 (6) to be declared an oc" 
cupancy tenant before he is ejected or if 
he-does not do so he can within one year 
after ejectment institute a suit under 
S. 50 (b) to be restored to possession on 
the ground that he is an occupancy ten- 
ant. In the case before us the tenants 
instituted their suit in the^ revenue 
Courts under S. 45 (6), that is, before 
they were actually ejected. 

The relevant part of S. 77 giving the 
revenue Courts exclusive jurisdiction to 
decide certain suits is as follows : 

(3) The lollowiog suits shall be instituted m 
and’heard and determined by :revenue Courts 
and no other Court shall take cognizance of any 
dispute or matter with respect to which a°y 
suit might be instituted ; * ’ ’ provided that 

(11 Where in a suit cognizable by 
and instituted in a civil Court it becomes 
necessary to decide any matter which can m 

this sub-section be heard and determined only 

by a revenue Court, the civil Court shall endorse 
upon the plaint the nature of the matter for 
decision and the particulars required by O. 7. 
R, 10, Civil Procedure Code and return the plaint 

for presentation to the Collector, 

Second Group 

fdl suits by a tenant to establish a claim to a 
right of occupancy or by a landlord to prove 
that a tenant Ls not such a right : ^ 

a landlord to eject a tenant ; (f) suits by a ten 
Int under B. 45 to contesc liability to eje^ment 
when notice of ejectment hia been served, igj 
suits by a tenant under S. 50 for recovery of 
possession of occupancy or for compensation or 

^°n^°**ariy other suit between landlord and ten- 
ant arising out of tbe lease or conditions on 

which a tenancy is held. . . 

The first suit instituted by the present 
plaintiffs fell within S, 77 (3) (f) and was 
only cognizable by a revenue (Court. 
They failed in that suit and were there- 
fore ejected by decree^ of the revenue 
Court. The question is whether they 
can re-agitate the samo question in the 
civil Courts for possession of the land on 
the ground that they are occupancy ten- 
ants, it having been held by the revenue 
Court which decreed their ejectment 

that they were not. 

The Full Bench judgment in Ahoar 
Eussain v. Karam Dad (2) is important. 
The efi'ect of that decision is that if a 
tenant is dispossessed in such ciroum- 
stances that S. 50 of the Tenancy Act 
applies he can only sne in the revenue 
Courts for recovery of possession or for 
compensation within one year and on 
the expiry of that year cannot sue in the 
civil Courts. This decision overruled 
Imam v. (7l but only distinguished 

^ t7j (1898} 64 P.K. 


the previous Full Bench decision, Joti y. 
Maya (l). Though the last-named deci- 
sion is not expressly overruled, the rea- 
soning of the judgment in Alihar Hussaijz 
V. Karam Dad (2) is opposed to the rea- 
soning in it. I havo no doubt that AJehar 
Hussain v. Karam Dad (2) was correctly 
decided. S. 50 of tbe Tenancy Act pro- 
vides the remedy for a tenant who has 
been dispossessed in either of two ways 
andS. 77(3) (g) clearly provides that 
such suits shall be instituted in 
and heard and determined by a 
revenue Court alone. S. 50 also lays 
down that a tenant has only a year from 
the date of dispossession within which be 
can institute bis suit. At the end of tbe 
year his status does not change in any 
way : he still remains a tenant who has 
been dispossessed. No suit, therefore, can 
ever be instituted by such a tenant in 
the civil Courts, while he has only one 
year to sue in the revenue Courts.^ The 
same view has been taken in all sirmlar 
cases decided since the date of toe Full 
Bench decision in question e. g., lu 
B, 1924 Lah. 539, Nand Ram v. Ishar\Q) 
and PiranDittav. Lai (9). It follows 
that, if a tenant, who has been dispos- 
sessed of his tenancy in the circum- 
stances mentioned in S. 50 of the Punjab 
Tenancy Act. allows the period of one 
year prescribed by that section to expire 
without bringing a suit in the revenue 
Courts, be, by the combined operation of 
Ss. 50 and 77(3) (g). is debarred -from 
bringing a suit for recovery of possession 
or for compensation or for both in a 

civil Court. , „ 

The Full Bench decision Akoar Mus 

sain V. Kuram Dad (2). however does not 
cover tbe case where a tenant j^^s 
tuted his suit under S. 45 (6) of the Act 
prior to being ejected by ^ decree of the 
revenue Court which dismissed his claim 
to occupancy rights. In a case 
kind Parman v. Lhassu (3), it was neid, 
follo’wing SharA-u V. Difto (5). that such 
a person after he has been unsuccessful 
in his suit in the revenue Court can sue 
for possession in the civil Courts on the 
ground that he has a right of 
It was further held that S, 77 
no application to such a suit. The Full 
Bench decision Akhar Hussain v. Karam 
Dad (2) was distinguished and was distin- 
pnishable though some of th e reasoning 

(8) A.l.R. Lah. 128. 

(9) A.I R. 1926 Lab. 613. 
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in it was not. It is olaai^ ^o^avor from 
the judgment of red that 

E.„’ B,..h ^oXtr™ ., ™ 

noT cognizable by cover 

2 “ '“S'”" ^ 

tenant in that capacity could look for no 

relief outside the revenue Courts and 

that civil Courts could bear his plaint 

-onlv if he set forth a claim to relief in a 

capacity other than that of an occupancy 

tenant. The same Judge 

<;hambers held in 1 within 

that a suit like the present fell within 

S.*77 (3) (d) of the Act. 

To return to S. 77. It seems to me 
.clear that S. 77 (3) (d) legislates for suits 
by a tenant in possession to establish a 
.claim to a right of occupancy. Such a 
■suit can be brought by a tenant, who is 
not threatened with ejectment, on the 
.ground that he satisfies the conditions of 
Ss. 5, 6 or 8 of the Tenancy Act. I do 
not think that there is any escape from 
the conclusion that this is the right in- 
terpretation. A tenant is defined in S. 4 
{5) of the Act as a person who holds land 
under another person and is, or but for a 
•special contract would be, liable to pay 
rent for that land to that other person. 
That meaning which implies possession 
and liability to pay rent must be attached 
to the word “ tenant ” where it occurs 
in the Act unless the contrary is clearly 
indicated, as is the case in Ss. 50 and 77 
(3) (g). It follows that the present suit 
is not one falling within S. 77 (3) (d) and 
to that e.Kfcent Parma>i v. Lhassii (3) was 
correctly decided. Nor do I think that this 
is a suit falling within S. 77 (3) (d) as it 
is not a suit between a landlord and ten- 
ant arising out of the conditions on 
which a tenancy is held. Similarly, it 
is not a suit by a tenant under S. 45 to 
contest his liability to ejectment when 
notice of ejectment has been served and 
thus does uot fall within S. 77 (3) (f). But 
the present plaintiffs have already insti- 
tuted a suit under S. 77 (3) (f) and S. 45 
(6) and have failed in that suit to estab- 
lish their right of occupancy. The pre- 
sent suit there'fore does not fall directly 
under the second group of sub-clauses in 
.S. 77 (3) of the Act. 

There is little doubt that the Punjab 
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3 ver, from Tenancy Act intended that there should 
J. in the be no subsequent suit in a civil Court 
ered that and in fact it gives the tenant a right 
re us, was to establish his claim to occupancy in 
irts. S. 77 the revenue Courts in all circumstances. 
a to cover Owing to the wording of S. 50 and S. 77 
tion bet- (3) (g) of the Act it is clear that a tenant 
b qua ten- or rather an es-tenant, entitled to sue 
an ex* under those sections, cannot subsequently 
3 ok for no sue in the civil Courts. Though it was 
)urts and probably intended that such should be 
his plaint the case also when a suit had been de* 
relief in a cided under S. 45 (6) by a revenue Court 
iccupancy with exclusive jurisdiction under S. 77(3) 
ibting in (0 and that there should be no further 
?flses 269 suit in a civil Court, the Act has failed 
11 within to provide a specific provision to the 

effect that a subsequent suit cannot be 
ms to me civil Court. It follows 

for suits ^ be instituted in and 

tablish a Qctcrfcained by a civil Court, but it still 
Such a be decided whether under 

t who is P^’C''i=o (l) to the section the civil Court 
f' nn ¥ha pfscluded from trying it. 
j-,.:- -c In my opinion proviso (1) which was 

ct I*do by Act 3 of . 1912, will apply and 

■'aiie from Court will be precluded from 

"ri«ht in- P^'oceediug with the trial of the suit, if it 
)d Tn S 4 ' becomes necessary ” to decide the 

lolds land which is raised by the plaintiffs 

but for a themselves, namely, whether they are in 
. fact tenants and whether, as such, they 

r person have established a claim to a right of 
5 • * occupancy. That is their cause of action 

, in their suit for possession. Thus though 

it occur- within S. 77 (3) (d)i 

3 clearly because the plaintiffs are nob in posses* 

0 and 77 e*®®* the above-mentioned matter would, 

esent suit becomes necessary to decide it. In 

3) fd) and present case, however, a plei of res 

( 3 ) judicata has bean taken to the effect that 

• Uni- fhic the above matter is barred by 

" /I C , reason of the previous decision of the 

an^ten- revenue Court on the same point. ^ It 

itions on to me that, unless and until® 

., , . jt decision of any matter " becomss neoes- 

^ A!^ frt sary ” for the final disposal of the suit, 

, the civil Oourt’s jurisdiction would he 
^ 3 ^__j maintained and it would, therefore, be 
oWf\ -D,.,. for the civil Court to decide whether the 
V .. rule of res judicata bars any further in' 

^ quiry into the matter indicated, and it 

* , would only proceed to bake action under 
Tu . proviso (1) if it held that it was not r^ 
e pre judicata. In the latter case the civil 
' uirect j Court after endorsing upon the plaint 
c ausss m necessary particulars required by the 

proviso, should return the plaint for pre* 
le Punjab sentation to the Collector. That is my 
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reply to the question which has been 
referred to us. 

Tek Chand, J. — I have read the 

judgments which my brothers Broadway 
and Addison propose to deliver, and have 
very little to add. I agree that the 
plaintiffs in the suit, out of which this 
reference has arisen, is not a tenant 
as deffned rn S. 4 (5) of the Punjab Ten" 
ancy Act, and therefore, the suit as in' 
stituted is not one by a tenant to estab* 
lish a right of occupancy and the civil 
Court had jurisdiction to entertain it. I 
also agree that the plea of res judicata 
raised by the defendant must be decided 
by the civil Court before the acUon con- 
templated by the proviso of S. 77 can be 
taken. If the civil Court decides that 
the decision of the issue as to the status 
of the plaintiff is res judicata by virtue 
of the former decision of the revenue 
Court, it will dismiss the suit. But if 
for some reason it finds that the trial of 
the “ matter " is nob barred by the rule 
of res judicata it will then “ become 
.necessary ” to try and adjudicate upon 
the claim of the plaintiff to establish a 
right of occupancy. This is a matter 
the trial and decision of which is reserved 
by the legislature exclusively for the 
revenue Courts and the civil Court will, 
in that event, endorse the plaint as re- 
quired by the proviso and send it to the 

revenue Court. 

It will be seen that the decision of some 
of the issues that arise in the suit will 
be given by the civil Court and that of 
others by the revenue Court. This is 
obviously not a very satisfactory state of 
affairs. But there seems to be no escape 
from it, having regard to the peculiar 
nature of the proviso to S. 77 of the Ten- 
ancy Act and the well-established canons 
of interpretation of statutory provisions 
which trench upon the jurisdiction of 
ordinary Courts. There is no doubt that 
Act 3 of 1912 has succeeded in removing 
to a very small extent the serious ano- 
malies in the law which were so ably and 
• lucidly brought out by Sir Henry Ratti- 
gan and Sir Donald Johnstone m 
Mahomed Bakhsh v. Bhagwan Das (10), 
in consequence of which the provison to 
to S. 77 was enacted. Those anomalies 
. still exist to a large extent and one can- 
not look with equanimity on the existing 
state of the law on the’subject. What 
. 10) [1909] 76 P.R. 1909=66 P.L.R. 1910=3 I 

0. 498=119 P.W.R. 1909 (F.B.). 


is substantially one dispute has to be 
tried and adjudicated upon piecemeal 
by Courts of different jurisdictions sub- 
ject to different supreme authorities and 
the plaint has to be sent backwards and 
forwards before a final decision is 
reached- In such a state of things, the 
rights of the parties must, of necessity, 
remain in a state of uncertainty and 
suspense for an unnecessarily long time 
and there is the danger of conflicting 
and inconsistent orders being passed. 
The situation becomes still more com- 
plicated and embarrassing when one 
finds that appeals from the decision 
given by the civil Court on some issues 
arising in the same suit would lie to the 
District Judge and the High Court and 
that on others given hy the revenue 
Court to the Collector, Commissioner and 
the Financial Commissioner. 

The Courts, however, are powerless to 
remedy such a state of things, Theii fun 
ction is only to interpret the law as it 
stands on the Statute Book. The legis- 
lature alone can set matters right and it 
is a matter for serious consideration 
whether the time had nob come when 
the whole question of the separate juris- 
diction of revenue Courts, which was 
created for the first time iu the Punjab 
in 1S84, and which was extended and 
enlarged in 1887 and again in 1912. 
should not be re-examined and whether 
at least the law relating to appellate 
subordination of revenue Courts should 
not be brought into line with that which 
has worked so well in the other provinces. 

Dilip Singh, J.— The first question 
to be decided in this reference is whe- 
ther the civil Court has jurisdiction to 
entertain a suit of the present kind, it 
seems to me that the civil Court clearly 
has jurisdiction to entertain the suit 
because the only clause in the Tenancy 
Act under whieh this suit might be 
excluded from the cognizance of the 
civil Court is 77 (3) (d). Now. the rele- 
vant portion of Cl. 77 (3) (d) excludes from 
the cognizance of a civil Court suits by 
a tenant to establish a claim to a right 
of occupancy.’’ To my mind a suit for 
possession on the basis that the claimant 
is an occupancy tenant is not a suit by a 
tenant to establish a claim to a right of 
occupancy. It is true that the cause of 
action of such a suit is the claim by a 
person to be an occupancy tenant, bub 
the suit itself is not a suit to establish a 
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claim to a right ol occupancy bub is a 
suit for possession on the basis of^ being 
an occupancy tenant. To give an 
example ; a suit by a person for rent is a 
suit for money ; and, though the cause of 
action undoubtedly must be that the 
relationship of landlord and tenant 
exists between the parties, the suit can- 
not be said to be a suit to establish a 

claim to be a landlord or to establish the 
relationship of landlord and tenant, x 
would therefore consider that this cla°^ 
rflfers only to declaratory suits, i am 

further strengthened f 

considering the dehnit on of he word 
‘‘tenant*’ in this Act. “Tenant is defin- 
ed in S. 4 (5) as meaning a person who 
holds land under another person, and is 
or but for a special contract vrould be 
liable to pay rent for that land to that 
other person. In the absence of any in- 
dication to the contrary this definition 
must be held to apply wherever the word 
“ tenant ” is used in the Act. A person, 
therefore, who is nob holding land is not 
a tenant within the definition though 
the legal relationship of landlord and 
tenant may still be existing between 
himself and his landlord. In S. 77 (3) 
(d) a suit by a tenant is therefore a suit 
by a person who is still in possession of 
the land to establish a claim that he is 
an occupancy tenant ; in other words it 
is a suit wherein the tenancy exists in 
the sense that the person is actually in 
possession of the land as tenant, and the 
question is what is the nature of that 
tenancy. Such a suit would again be a 
declaratory suit and nob a suit for pos- 
session. From both these points of view 
therefore it is clear to me that the civil 
Court has jurisdiction to entertain the 
suit. 

The next question to be decided is 
whether the civil Court can try the suit 
and if so how far. For this question it 
is necessary to consider the meaning of 
the proviso to S. 77. In order to do this 
we must consider the state of the law 
before this proviso was introduced. Sec- 
tion 77 (3) reads as follows : 

The following suits shall be instituted iu and 
heard and determined by revenue Gourts, and 
no other Court shall take cognizance of any dis* 
pute or matter “ with respect to which any such 
suit might be instituted. 

This sub-section, as I understand it, 
shows that certain suits were to be in- 
stituted in and heard and determined by 
revenue Courts and no Court could take 


cognizance of any dispute with respect 
to which a suit of the nature specified 
might be instituted. It follows, there- 
fore, that if a person was sued for 
damages for cutting trees and he pleaded 
that he was a person in possession of the 
land as occupancy tenant then the de- 
fence raised was a dispute with respect 
to which a suit might have been insti- 
tuted by him because under S. 77 (3) (d), 
if he was a tenant, he might have asked 
for a declaration to a right of occupancy, 
and his defence was really equivalent to 
asking for such a declaration. This 
defence, was, however, excluded from the 
jurisdiction of the civil Court. The suit 
itself, however, was not excluded from 
the jurisdiction of the civil Court. The 
result was that sometimes the civil 
Court held that they were debarred 
from taking cognizance of the plea and 
proceeded to decide the case against the 
defendant, or they held that they were 
capable of entertaining the plea and 
proceeded to decide whether the person 
in possession was or was not an occu- 
pancy tenant, thus creating a double 
jurisdiction and practically nullifying 
the law that no Court except a revenue 
Court should take cognizance of such a 
dispute. This led to the enactment of 
the proviso. It is obvious that the de- 
fendant might raise other pleas besides 
the particular plea of occupancy teDaDcy» 
but the legislature considered that all 
such pleas, whether they fell within the 
definition of S. 77 (3) or not should bo 
decided by the revenue Gourts provided 
one of the pleas was such that a stub 
might have been instituted in the rev- 
enue Courts about it. This was the 
object of the proviso. The proviso, how- 
ever, did not enlarge the matter in dis- 
pute which might be considered by ® 
revenue Court because it expressly says 

that ^ j -rt 

wherein a suit cognizable by and institutca i 
a civil Court it becomes necessary to decide 
matter which can under this sub-section ^ 
heard and determined only by a revenue Cour . 

• •mm 

In order, therefore, to determin® 
what the matter was we would have t® 
refer back to aub-S. (3) and see whetfas^ 
the matter was such with respect to 
which a suit falling under those sub 
sections could be instituted. ^ Therefore, 
it seems to me that, except in 
provided under S. 77 (3) (g), suits 
possession by a person who was out 
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possession on the ground that he claimed 
to bo an oocupanoy tenant could still be 
tried by a civil Court. Different cases 
would, arise, e. g., where the alleged 
tenant was in possession, and the other 
in which the alleged tenant was not in 
possession ; and again where there had 
been a decision of the revenue Court on 
the point, or where there had been no 
such decision of a revenue Court. In 
cases where the alleged tenant was in 
possession the proviso would seem to 
show that the revenue Courts alone 
have jurisdiction to try the suit and the 
civil Courts would have to send all such 
suits, whether the matter arose on the 
frame of the suit or whether it arose on 
account of the defence, to the revenue 
Court for decision. If, however, the suit 
was cognizable as framed by a civil 
Court then, if the plea raised a question 
in respect of which a suit might be 
instituted in the revenue Court, then 
the civil Court would have to despatch 
the plaint to the revenue Court. If, 
however, the person was out of posses- 
sion then, except in cases under S. 77 (3) 
(g) other cases could hardly arise and the 
civil Court would ordinarily have juris- 
diction to proceed with the suit. If, 
however, the revenue Court had pvevi’ 
ously decided that the person was or 
was not an occupancy tenant, the matter 
would be res judicata ordinarily between 
the parties, and the civil Court would 
only be able to hold that the matter was 
res judicata unless it could come to the 
conclusion that for one reason or another 
fche- matter was not res judicata. If it 
came to such a conclusion which could 
only occur very rarely, then, in a case 
like the present, the civil Court would 
proceed to decide the suit because no 
suit could be instituted in the revenue 
Court about the matter. E’rom this 
point of view the point becomes very 
academic, but this is the only solution 
which prevents great anomalies in proce- 
dure arising, and which also, as I consi- 
der, carries out the real intention of the 
legislature. I cannot believe that the 
legislature meant that the revenue 
Courts should have co-ordinate jurisdic- 
tion with the civil Court wherever any 
question of ofi any right arising out of, 
land was concerned. I would, therefore, 
hold in the present case that the Court 
had jurisdiction to try the suit and de- 
cide the issu'S’ whether it was res judi- 
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cata or not res judicata. Looking at the 
matter from another point of view the 
words used are “become necessary” and 
not "is necessary.” Now, it is not neces- 
sary to decide whether the tenant in 
the present case is an occupancy tenant 
or not until it is first decided whether 
the matter is res judicata or not, and 
this question will be decided, therefore, 
by the civil Court first. Secondly, on 
general principles, where the question is 
whether a Court of special jurisdiction 
has acted within its jurisdiction or not, 
this question must always be decided by 
the Court of general jurisdiction, and the 
question whether the matter is res judi- 
cata or not is practically concluded by 
the decision that the Court of exclusive 
jurisdiction acted within its jurisdiction 
or nob. I therefore, see no difficulty in 
interpreting the proviso from this point 
of view, whereas, after considering vari- 
ous alternative solutions, it seems to me 
that any other solution lands us in great 
difficulties. 

g.b. Reference Answered. 
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Tek Chand, J. 

Darba Mal and a)ioi/icr— Defendants— 
Appellants. 

V. 

Asa Ra7n and others — Plaintiff and 
Defendants — Respondents. 

Second Appeal No. 2581 of 1926, De- 
cided on 3rd March 1927, from the de- 
cree of the Dist. J.. Ambala, D/- lOth July 
1926. 

(a) Punjab Redemption oj Mortgages Act (1913), 
9 — Procedure as to making enquiry or 
dismissing petiUoti is discretionary. 

In the event of the mortgagee joining issue 
\ 7 ith the mortgagor petitioner, it is not incum- 
bent on the Collector to make an investigation 
into the dispute. He may, if he so likes, make 
a summary enquiry and give his finding as a 
result of it, or he may refuse to do so and dis- 
miss the petition forthwith. No particular 
grounds are specified in the section on which 
alone he might adopt the latter course. His 
discretion in this matter is not limited in any 
way but is absolutely unfettered. He may stay 
his hands for the simple reason that difficult 
questions of fact and law are involved and on this 
ground alone, he might dismiss the petition. 
All that is necessary is that he should record 
his reasons for the course adopted, [P 463 C 1] 
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(t) Punjab Redemption of Mortgiges Act 
(1013), S. 12— P^rsort falling to move Collector 
-under S. 12 imist sue within one year. 

Act 2 of 1913 is a miniature Code in itself. 
S. 12 governs all cases in which an order under 
certain sections (including S. 9) has been passed. 
The policy of the Legislature is a parson, 
who chooses to move the Collector ^“der 

but fails, cannot be allowed to leave the matt^^^ 

in suspense for a period which 
another 60 years, but that the o^er is 

except that it is subject to the res^Uof^^^ 

which he must 463 C 2] 

year of it: -A. i. ii. ^ j^//iqi31. 

(c) Punjab Redemption refused— 

s 12 -Person ashing for rellef-Bim 

He is verson <^igrieved. 

A person, '"I"® the Aot, but to which 

authoritzed to niust be considered to 

his application Y.'J grioTanoe and is a person 

have suCered a j Brown and Co: (19 Q. B. 

aggrievedi^^^/rt re Beea rrr .p ^ 

^ Bar Oopal for Kharalc Singh— lor Ap- 


^%Tamair Chand—lot Bespondents. 

Judgment* — This second appeal arises 
out of a suit for redemption, which was 
instituted by the plaintiff-respondent on 
13tb Kovember 1924 on the allegations 
that bis predecessors-in-interest had 
mortgaged the laud in suit to one Gover- 
dhan Dass in 1883, that Defendants 1 and 
2 are the sons of Goverdhan Dass mort- 


gagee, and that Defendants 3, 4 and 5 are 
transferees from them. The plaintiff 
claimed redemption on payment of Rs. 
75 only. 

The defendants pleaded that they were 
absolute owners and not mortgagees of 
the land in suit, that even if they were 
held to be mortgagees the mortgage 
charge on this and certain other land was 
Rs. 3,300 and not Rs. 75 as alleged by 
the plaintiff and that the suit for redemp- 
tion was time barred as the plaintiff s 
application under the Redemption of 
Mortgages Aot 2 of 1913 had been dis- 
missed by the Collector on 13th August 
1917 and the plaintiff had not instituted 
a suit in a civil Court within one year 
from that date, as required by Article 14 
of the Indian Limitation Act. 

The Subordinate Judge held that the 
defendants had failed to prove that they 
were the absolute owners of the land, 
that their real status was that of mort- 
gagees, that the land had been mortgaged 
to them by the plaintiff's ancestors on 
the 7th December 1883, that the mort- 
gage charge was Rs. 75 only, but that 
the plea of limitation bad force and must 


prevail. He accordingly dismissed the 
suit. On appeal the learned District 
Judge agreed with the trial Court’s find- 
ing on all points escept limitation, and 
holding that the suit was within time 
be passed a decree for possession in 
plaintiff's favour on payment of Rs. 75 
to the Defendants 1, 3, 4 and 5 in four 
equal shares. 

The defendants have preferred a second 
appeal to this Court and the sole point 
for determination is whether the suit is 
barred by time. Both parties concede 
that if the order of the Collector was 
passed under any of the Ss. 6 to 11 of the 
Redemption of Mortgages Act, the pres- 
ent suit must be considered to have been 
brought under S. 12 of that Act and as 
it was not instituted within one year 
from the date of the Collector’s order, it 
would be barred under Article 14 of the 
Limitation Act. The law on this point 
has been authoritatively laid down by tbe 
Letters Patent Bench in Kaura v. Bamr 
chand (1) and neither counsel questions 
tbe correctness of that ruling. 

Mr. Shamair Chand for the respondents, 
however, contends that as in the present 
case the Collector made no enquiry into 
the dispute between the parties and gavo 
no adjudication thereon, his order cannot 
be said to have been passed under S. 
of Act 2 of 1913, and that he not being 
“ aggrieved ” by that order, the rule laid^ 
down in Kaura v. Ramchand (1) is in- 
applicable. 

In order to fully appreciate the pointr 
it is necessary to describe in some detail 
the proceedings before the Collector# 
On the 26th March 1917, the present 
plaintiff presented to the Collector an 
application under S. 4 of Act 2 of 1913, 
applying for an order that the mortgage 
be redeemed on payment of Rs. 20 and 
that he be put in possession of the mort- 
gagd property. Alons with the petition 
be made a deposit of Rs. 20 with tho 
Collector and a notice was in due course 
issued to the mortgagee to show cause 
against the petition. The defendants 
appeared and contended that they wer® 
not the 'mortgagees, but owners of the 
land and that the mortgage °° 

this and other land was Rs. 3,300. Aitc 
some adjournments the Collector passe 
the following order on the 13th Auguso 
1917; ^ 

(1) A. I. B. 1925 Lah. 835=6 Lab. 206. 
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The mortgagor has deposited Rs. 20. The 
mortgagee states that the mortgage charge ou 
this land and some other land of the mortgagor 
is Rs. 3,300. He also pleads that the mortgage 
rs more than GO years old and cauuot be 
redeemed. The mortgagor claims the mortgage 
to be within time. As dispute of this kind can- 
not be settled in summary ptoeeeding?, the Court 
orders that the mortgagor’s petition be dismissed. 
The amount deposited bo returned to the peti- 
tioner. 

It is contended that this order does 
not fall under any section of the Ke- 
demption of Mortgages Act, bub is really 
an order by the Collector refusing to 
exercise jurisdiction under that Act. 
After giving full consideration to this 
argument, 1 am of opinion that it is 
devoid of all force. As pointed out 
above the proceedings before the Collec- 
tor commenced with an application by 
the mortgagor under S. 4, of the Act. The 
Collector took action under S. 5 and issued 
notice to the mortgagee to_ appear and 
show cause on a date specified therein. 
The mortgagee appeared on the date 
fixed and on the Collector making the 
necessary enquiry from him under S. 8, 
he denied the petitioner’s right to redeem 
and stated that he was not willing to 
surrender possession of the land on 
receipt of the amount offered. It is con- 
tended that up to this stage the 
ings were in strict accordance with the 
Act. Now on the defendants denial of 
the petitioner’s right two courses were 
open to the Collector under S. 9. He 
could either (a) for reasons to be recorded, 
dismiss the petition or (b) make a sum- 
mary enquiry regarding the objection 
raised and proceed under S. 10 or S. 11. 

1 ; will thus be seen that in the event 
[ the mortgagee joining issue with the 
etibioner, ibis not incumbent on the 
ollector to make an investigation into 
be dispute. He may, if he so likes, 
lake a summary enquiry and give his 
ending as a result of it, or he may refuse 
0 do 90 and dismiss the petition forth- 
yith. Ko particular grounds are speci- 
ied in the section on which alone he 
night adopt the latter course. His dis- 
iretion on this matter is not limited in 
n any way, but is absolutely unfettered. 
Efe may stay his hands for the simple 
reason that difficult questions of fact 
and law are involved and on this ground 
alone, he might dismiss the petition. 
All that is necessary is that he should 
record his reasons for the course adopted. 
, This the Collector admittedly did in the 


the order in question was one contem- 
plated by and actually passed under S. 9 
of the Act. 

It is nest argued that as the Collector 
had given no adjudication on the plain- 
tiff’s right to redeem, his order was in 
no way against the plaintiff, and there- 
fore, he' was not a “ party aggrieved " by 
it and need not have sued under S. 12 to 
establish his right in respect of the mort- 
gage. lb must, however, be borne in 
mind that the Collector’s order was on& 
dismissing the petition for redemption. 
As already shown, it is not the reasons- 
for this order that are material, but what 
has to be seen is its final form and effect. 
By this order, the plaintiff’s prayer to 
redeem the land was negatived and under 
S. 12 the order became conclusive 
against him, unless he got rid of it in 
appropriate proceedings under that sec" 
tion. As has been aptly stated by 
LeBossignol J. in Kaura v. Eamchancl' 
(1), Act 2 of 1913 is a miniature Coda in 
itself. It is obvious that S. 12 governs 
all cases in which an order under certain 
sections (including S. 9) has been passed. 
The policy of the legistabure is that a 
person, who chooses to move the Collec- 
tor under the .\cb, but fails, cannot be 
allowed to leave the matter in supense 
for a period which may extend to 
another 60 years, but that the order is 
final expect that it is subject to the 
result of a suit, which he must (if at all) 
institute within one year of it. In this 
connexion, reference may, perhaps not 
inappropriately, be made to the pro- 
visions of 0. 21, R. 63, Civil P. C., which 
makes it incumbent on a defeated clai- 
mant to property, attached in execution 
of a decree, to institute a declaratory 
suit to establish his right within one 
year. The terms of this section are ana- 
logous to those of section 12 of the 
Punjab Act under consideration, and the 
analogy has been made use of to inter- 
pret this section in several rulings of 
this Court and the Chief Court. See for 
instance, Balwant Rai v. Cheru (2), Narin^ 
jan Singh v. Diwan Charn Das (3), 
Kaura v. Ramchand (1), It has been 
held that the applicability of O. 21, 
R. 63, is not confined to cases in w hich 

(2) [19173 85 P. R. 1917=5 P. L. R. '1918=39 
I. C. 451=157 P. W. R. 

(3) A. I. R. 1922 Lab, 303=3 Lab. 239. 
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L. Jm Reed Brown and Go, (ll), who 
held that a person who asks 
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claim petitions had been.rejecfced by the 
executing Court after investigation, but 
that it governs those cases also wheie the 
objections were dismissed without any 
nntiirv e « for default of appearance 
rule'obje^tor. See inter alia Fentota- 

rltnam v. Rc.nganayakamvia Zaminda 
rini Garuii), Nagendra Lai v. 
Bhusan Das (5), Gulab v MalsM Lai 
(6). and Gopal Singh v. Ganpat Rat [ h 

Kor am I impressed by 
ment that the plaintiff was not a pa y 
«r.i5viflved ” within the meaning of o. -L 
?!vv! Ant In support of his contention 
of the Act.^ puand has referred to me 

Mr Shamcur Cha^nd^hji^^^ ®, and 

to Is/iar S ff Radha Mohan (9), but 

SakMAU^BaU 

nVv Act°and lay down that an 
JnsolJent debtor or his creditors are not 
•■ persons aggrieved for the purpose of 
appeals etc., under the provisions 
of that Act. Such cases are wholly dis- 
tinguishable for under that Act, as soon 
as a Beceiver is appointed, the property 
of the debtor vests in him and it is he 
alone who represents the estate and is 
ontitled by law to move the Court on 
appeal and in certain other proceedings. 
There is no resemblance between pro* 
.ceedings under that Act, and those under 
the Bedemption of Mortgages Act. 
Morever, I hnd that even these -ruUngs 
have adopted the interpretation of the 
expression “ aggrieved person” as given 
by James, L. J., in re Ex parte Sidebo- 
ihavi (10), as meaning 

A min who has suffarei a legal grievance, a 
man against whom a decision hvs been pro- 
nouaced, which has wrongfully deprived him 
-of something or wrongfully refused him some- 
thing, or wrongfully aflected his title to some- 
thing. 

This definition was explained and 
amplified by Esher, M. R., and Lopes, 


for a relief, which be is authorized to ask, 
under the Act, but to which his application is 
refused, must be considered to have suffered a 
legal grievance. 

This definition is, by no means exhaus- 
tive, but even according to it, it must be 
held that the plaintiff in this case was 
a ‘ party aggrieved ’ by the order of the 
Collector, and therefore, was bound to 
institute a suit under S. 12 to establish 
his right in connexion with the rnorfc- 
gage and having failed to do so, within 
one year, his claim must be held to have 
become barred under Art. 14 of the 
Limitation Act. 


The learned District Judge has relied 
upon ifrisfoiass Knndoo v. Ramakant Roy 
(12), which however, is a decision, unde? 
S. 7 of the Civil P. C. of 1859 and Art. 15 
of the Limitation Act of 1871, the word- 
ing of both of which was quite different. 
This ruling must be considered to have 
become obsolete by virtue of the subse- 
quent legislative alterations and amend- 
ments and is of no assistance in deciding 
a case like the present. 

For the foregoing reasons I hold that 
the conclusion arrived at by the learned 
District Judge on the point of limitation 
cannot be sustained and that the ‘Suit i3 
barred by time. I, therefore, accept the 
appeal ; and, setting aside the decree of 
the District Judge, dismiss the plaintiffs 
suit with costs to the defendants in both 
the appellate Courts. The order of the 
Subordinate Judge as to costs in his 
Court will stand. 


D.D. 


Appeal accepted 


(4) [191S] 41 Mad. 935=35 M. L. J. 335=8 

M. L. W. 292=48 I. C. 270=1918) 
W.N. 599 (P. B.). 

<5) [1918] 45 Cal. 785=14 I. C. 2G5=23 C. W. 

N. 375. 

(6) [1919] 41 All. 623=50 I. C. 743=17 A. L. 
J. 674. 

(7) [inG] 66 P. R. 1916=130 P. L. R. 1916= 
35 I. C. 321=117 P. W. R. 1916. 

(8) A. I. R. 1921 Lab. 81. 

(9) [1919] 41 All. 243=49 I. C, 816=17 A. L. 
J. 229. 

(10) 14 Ch. D. 453. 


(11) 19Q. B. D. 174. ^ -r „ Q^r 

(12) [1831] 6 Cal. 142=7 C, L. B. 330 
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Addison, J. 

Firm Harjas Rai-Arjan Das — Plain- 
tiffs — Appellants. 

V. 

Tek Chand — Defendant — Respondent. 

Miso. First Appeal No. 522 of 1926, 
Decided on 25th June 1926, from the 
order of the Sr. Sub'J-, Sialkot, D/- 18th 
November 1925. 

(a) Civil P. C., Sch. 2. para. 18— Some of the 
partners of a partnership referring their di$‘ 
pnte to arbitration—SuH by remaining partners 
for accounts— Award made pending the suit is 
not ultra vires. 

In order to apply the dootrine that an award 
made duciag the pendency of a suit is invalid, 
the person instituting the suit must be party to 
the agreement to refer ; the party wishing to stay 
the suit must have the right to apply to the 
Court to stay it, and the subjaot-mvtter of the 
dispute must be the same before the arbitrator 
and before the Court. Where some of the part- 
ners of a partnership refer their dispute oon- 
oarning the partnership as regards their rights 
intji se, and the remainiog partners institute a 
suit for partnership aoooants, an award made 
pending such a suit is not ultra vires. [P 463 C 1] 

(6) Contract Act, S. 28—Crimljial prosecution 
pending under S. iOS, Penal Code, against one 
partner at the instance of another partner— 
Parties referring the partnership dispute to 
arbitration— Prosecution dropped — Agreement 
is not void. 

Where the partners agree t© refer their whole 
dispute oonoerning the partnership to arbitra- 
tion, the agreement does not become void under 
8 23 simply because a criminal prosecution 
under S. 403, Penal Code, is pending against one 
of the partners at the instance of the other 
partners, and in pursuance of such an agree- 
ment the prosecution is dropped. [P 463 C 2] 

Tek Chand and Mool Chand — for Ap- 
pellants. 

Badri Das— for Respondent. 

Judgment.— At Sialkot on the 30bh 
July 1916, there was executed a deed of 
partnership between Harjas Rai-Arjan 
Das (share nine annas) and Tek Chand 
and Gharanji Lai (share seven annas of 
which Tek Ghand’s share was four annas, 
six pies and Gharanji Lai’s share was two 
annas six pies). The capital was to be 

Rs. 11,006 of which Rs. 10,000 was to be 
subscribed by Harjas Rii-Arjan Das and 
Rs. 1,000 by Tek Chand and Gharanji 
Lai. Capital was to bear interest at 
seven annas, six pies, per cent, per ^ men- 
sem and if uddibional sums were paid by 
any partner, they were to boar interest 
at the same rate. The business was to 
be that of commission agents in Jammu 
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State. The business was started at Jammu 
on the 5th of August 1916, and later a 
branch was opened at Doru in Kashmir. 
The partnership continued up to tlio 5tb 
January 1920, when it was dissolved be- 
cause Tek Chand and Gharanji Lai stop- 
ped working without giving over charge 
or accounting for the goods left. It has 
been established that Harjas Rai-Arjao 
Das contributed more than Rs. 10,000 as 
capital and that Gharanji Lai contribu- 
ted some Rs. 378 while Tek Chand ap- 
pears to have contributed nothing to- 
wards capital. 

On the 26bh May 1921, Harjas Rai 
lodged a criminal complaint under S, 109 
Indian Penal Code, against Tek Chand 
and his brother Mulk Raj, who is not a 
partner in the shop, for mis-appropria- 
ting three specific items. The whole of 
the partnership assets were nob involved 
in this case but only three items. A 
charge was framed against Tek Chand in 
the Court of a First Class Magistrate 
under S. 106, Indian Penal Code, on the 
7th of December 1921. Lala Devi Dayal 
had been appointed by the Magistrate a 
Commissioner to examine the accounts 
and to report on them. On the 5th of 
March 1922, an agreement was arrived at 
between Harjas Rai-Arjan Das on the one 
side and Tek Chand on the other to the 
effect that Lala Devi Dayal was appoint- 
ed sole arbitrator to settle the disputes 
between them relating to the profits of 
this partnership and the contributions 
made by each towards it. It was further 
provided by this agreement that the 
arbitrator was to determine how much 
had been contributed by each towards 
capital or had been lent and also the 
interest thereon and that the two con- 
tracting parties fixed the total profit of 
the partnership at the liquidated sum of 
Rs. 23,000 of which Harjas Rai-Arjan 
Das would get 9-l6ths in accordance with 
the share of that firm. If the profits 
amounted to more than that sum, Tek 
Chand was bo get the whole excess, but 
if it was less than that sum, then Tek 
Chand had to makegood the lo^s. Cha- 
ranji Lai did not sign this agreement, 
though it is in evidence that he attended 
before the arbitrator and helped Tak 
Chand to make out- the balance sheet. 

In the agreement the criminal case 
was nob referred to but five days later 
the parties appeared before the Magis- 
trate on the lObh of March 1922, and 
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on tha Ist of December 1922, and on th e 
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prasanted an application to ‘^0 effect 
that as the whole ot the dispute bat 

nartias relating to tha part- 
Sip had hean referred to ‘be arbitra^ 

kvistrata to consign the crirnmal case 
“ ’tha record room. The Magistrate 

The parties commenced to appear be- 
fore the arbitrator at once and no ob- 

iectioD was taken to the arbitration 
nro-eecUngs for a considerable time. Tek 
Gha’nd put in a chitha before the arbitra- 
tor which showed that the net profits 
were over Rs. 40,000. 

Munim Sunder Das was ordered to pre 
pare one after going through the accounts. 
The one prepared by bim was not accept- 
ed by either and both parties appliel to 
the arbitrator that an expert, namely, 
Kara Das of Sialkot, should be asked to 
prepare a chitha. He began to do so. 
He was helped by the parties. But 
before it was completed, a marriage took 
place in Harjas Rai’s family and he had 
to leave. On his return Tek Ghand 
stated that he wanted to go bo Kashmir 
Cor a short time and he was allowed to 
go. lie then kept putting off attending 
for several months, writing at tha 
same time numerous letters. On the 
7th ot October 1922, the arbitrator sent 
a notice that the chitha would be pre- 
pared unless he appeared within a week. 
He did not reply and Ram Das completed 
the chitha. Than on the 21th November 
1922, the arbitrator sent another regis- 
tered letter to Tek Ghand that the 
chitha was ready and that he should 
corns and file any objections he desired 
as regards it before the Ist of December 
1922, otherwise the arbitrator would 
make his award that day.' Tek Ghand 
^ent through a pleader a reply dated the 
28th November 1922, which the arbitra- 
tor received on the 29th November 1922, 
to the effect that he revoked the refer- 
ence to arbitration as the agreement bad 
-been entered into to stifle the criminal 
prosecution and as the proceedings were 
not valid, Gharanji Lai not being a party 
to them. He further added that Gha- 
Tanji Lai had on the 14bb November 
1922, instituted a regular suit for rendi- 
tion of accbunbs of the partnership and 
hence the arbitration automatically came 
to an end. 

The arbitrator announced his award 


2nd of December 1922, Harjas Rai-Arjan 
Das appliod in tha Court of the Senior 
Sub-Judge, Sialkofc, to have this award 

made a rale of the Court. The only de- 
fendant was Tek Ghand. Gharanji Lai 
was not made a party as he was nob a 
party to the reference. On the l6th of 
December 1922, the arbitrator filed the 
award in Courfc* Tek Ohand appeared 
and objected to the award on the ground 
that he had signed it under undue influ- 
ence, that Gharanji Lai was nob a party 
to it, that Gharanji Lil had filed a 
on the llbh November 1922, before it 
was made, that the award was given 
after too long a delay and that the arbi 
brator had misconducted himself during 
the proceedings. Later it was also 
pleaded that the agreement was void and 
against pablio policy as it was entered 
into to stifle the criminal prosecution. _ 
It might be noted here that Gharanji 
Lai valued his suit at Rs. 500 only, so 
that a very small Gourb-fee was paid- 
He obtained a preliminary decree on the 
26bh March 1921. It was held in Cha- 

ranji LaTd suit that the shares were as 
given by me above in the beginning of this 
judgment and that the awaiU of the 
arbitrator was no bar to his suit as be 
was no party to the agreemsnt to refer 
to arbitration though ho undoubtedly 
did appear befors the arbitrator for » 
time along with Tek Ghand. The Senior 
Sub-Judge ordered in Gharanji Lai’s suit 
that the award should be remitted to 
the arbitrator for further consideration 
and report after hearing the parties- 
Strictly speaking, what should have bean 
ordered was that the arbitrator was 
appointed Commissioner in Cbaranji 
Lai’s suit to report to the Court the 
result of the accounts but the words used 
ware influenced by tha fact that tha 
Devi Dayal had already gone very folly 
into the accounts as arbitrator. 

In the suit on the award filed by Hat 
jas Rai-Arjan Das the decision was 
by the Senior Sub-Judge on the 1^“ 
November 1925. Ha held that Tek Ghand 
was estopped from pleading undue 
fluence as he appeared before 1*1^® 
trator for a long time and he could no 
now bo allowed to repudiate the 
menb on that score. He further h 
that Tek Ghand was entitled to rais 
the question of illegality under f- . 
the Indian Contract Act, i. 6-, tha 
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agreement liad a3 its object the stifling 
o£ a criminal prosecution as, if that wore 
proved the agreement would be void and 
the Gourt in no circumstances give effect 
to it. He further held as a fact that 
there was no ‘undue influence. It was 
also held that the reference to arbitra- 
tion was not illegal because Charanji Lai 
did not join it as it was open for two 
partners to adjust their disputes inter se 
without reference to the third, though 
the third partner would nob be affected 
by the decision in that case. The Senior 
Sub-Judge also held that the agreement 
was to settle a dispute which existed 
apart from the criminal liability and 
it was not against public policy. He, 
however, was of opinion that as the arbi- 
trator's award was made after the insti- 
tution of a suit abo it the subject-matter 
referred to arbitration, the award was 
void in accordance with the principle 
laid down in Fir^n ^Jaraiiy Bdhu ual 
V. Firm Narain Das'Jaini M.al (1). 
Finally, he found that there was no un- 
due delay in making the award, and 
that no misconduct on the 
arbitrator was proved. In fact ieit 
Ohand produced no evidence on this 
point. All the issues we/e thus found 
in -favour of the plaintiff Harjas Rai- 
Arjan Das. except one but on this last 
ground the suit was dismissed. Against 
this decision this appeal has been filed. 

It was pointed out by the learned 
counsel for the appellant that the deci- 
sion of the learned Judge below 13 con- 
tradictory, for on Issue No. 4 he held 
that it was not necessary for all the 

partners to refer a matter 
while on the 8th Issue he held that the 
fact that Charanji Lai filed the suit 
automatically stopped the arbitration 
proceedings between the other two par- 
ties who had referred their dispute to 
arbitration without joining Charanji 

^\belaw i3 laid down m para. of 
ithe second schedule of the Civil P. C. 


Lahore 407 


^ Where any party to any agreement to 

arbitration, or any person olaiminK 

institutes any suit against any 
the agreement, or any person oUimmg under 

him, in respeot of any matter ^ 3 ". 

ferred any party to such suit may, at the eat 

liest possible opportunity and in 

issues are settled at or before such settlement 

apply to stay to the Court the 

Court, if satisfied that there io no sufficient re^ 

(1) A. 1. R. 19^2 Lab. 369=3 Lah. 296. 


son why the mattor should not be referred in 
accordance with the agreement to refor to arbi- 
tration, and that the applicant was. at the time 
when the suit was instituted aod still remains, 
ready and willing to do all things necessary to 
the prop.r conduct of the arbitriition, may make 
an order staying the suit. 

Now, itia obvious that this paragraph 
does not apply to the present suit. Cba* 
ranji Lai was not a party to the agree- 
ment to refey and it was he who institu- 
ted the suit. That by itself is sufficient 
to take away the operation of para. 18 of 
the second schedule. Similarly Firm 
Jai Narain'Babu Bal v. Firm Norain 
Das-Jaiiii Mai (1) is nob an authority for 
the proposition laid down by the lower 
Court. In that case at p. 302 (o/3 Lah.) 
the learnel Chief Justice after iiuoting 
certain remarks of Fletcher Moulton, 
L.J., in Doleman v. Ossett Corporation (2) 
went on to say that 

the la.'V does not permit the s vmo question to 
be decided by a Court of law as well as by uu 
arbitrator, and it is only when the dispute be- 
fore the two tribunals is identical that a deci- 
sion given by the arbitratcr must be treated as 
ultra vires. It is the identity cf the disputes 
before ihe two authorities which is the ratio of 
the rule-.n DoZtmai.’s I aie ( 2 ), and it is necessary 
to empliasi^e this point bscausa it appears tha: 
the passage quoted above, when divorced from 
its context, is liable to be raisioterpreted as 
layiog down the broad proposition that when ati 
action has been brought in respect of co itract 
containing an arbitration clause and has not 
been stayed, then an award mide by an arbi- 
trator upon a dispute comi'ig within that clause 
is ultra vires, and that it is immaterial whether 
that dispute was or was not a matter in con- 
troversy in the action. I can see no reason in 
principle to extend the scope of the rule in the 
'manner indicated above and fail to understand 
why the Court of law and the arbitrator should 
not go on simultaneously if the disputes before 
them, though relating to thi s.fcme contract, are 
entirely distinct. ^ ^ t 

Then again at pago 301 ibis said that 

the doctrine that an award made during the 
pendency of action is invalid^pooeeds upon the 
principle th it a Court of law seised of a dispute 
cannot allow an arbitrator to oust its jurisdic- 
tion in respect of that dispute, but there can be 
no ouster of jurisdiction if the dispute before the 
arbitrator is different from that before the Court. 

Lastly, afe page 306, ifc is said that 

the result of the above discussion is that the 
award in question dealt with matters which 
were not the subjeot-mitter of the action, aud 
it cannot be sud that the arbitrators in taking 
cognizance of those disputes encroached upon 
the jurisdiction of the Court. 

Ib follows from the above decision and 
from para. 18 of the Second Schedule 
tofche Civil P.O.: (1) that the person 


(2) [1912] 3 K. B. 257=81 I . J. K. B. 1092- 
^ ^ 10 L.G.R. 915=76 J. P. 457=107 L. T. 

581. 
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instituting the suit must be party to the 
lagreement to refer ; (2) that the party 
j Wishing to stay the suit has the right to 
iapply to the Court to stay it. (In the 

present case Harjas Eai-Arjan Das had 
no right to apply to stay the suit of 
Charanji Lai as Gharanji Lai was not a 
party to the agreement to refer) ; and fd; 
that the subject-matter of the 
the same before the arbitrator and before 
the Court. In the present case 

of action before the Court was the 

ioriginal partnership ^ 

doubtedly Gharanji Lai .. 
accounts as against Harjas Rai Arjan 
Das and Tek Cband without reference to 
any agreement which these two have 
made inter se. But the cause of action 
hftfore the arbitrator was a new agree- 
ment entered into between Tek Chand 
and Harjas Rai-Arjan Das regulating 
their rights inter se. There is no reason 
that I know of to prevent two partners 
coming to such an agreement though, of 
course, the other partners would not be 
bound by it. No authority that two 
partners cannot settle their disputes 
inter se has been quoted before me. 
There also need be no conflict between 
the decision of the Court and the arbi- 
trator. Charanji Lai is entitled, so tar 
as the decree he obtains is concerned, to 
ignore the private agreement between 
the other two, but the decree given by 
the Court in that suit would have to 
recognize their private settlement. I, 
therefore, hold on the 8bh issue that the' 
fact that Gharanji Lai instituted his suit 
on the 14th November 1922 did nob 
render the award ultra vires. 

Ths learned counsel for the respon- 
dent, however, sought to support the 
order of the Coiyt below on the ground 
that it should have been held that the 
agreement to refer was opposed to public 
policy, in that it was entered into in 
* order to stifle a criminal prosecution in 
a non-compoundable case. Ho relied on 
Nujebar Bahman y. Muktasked Hossdin 
(3) and Ghulam Mohi‘ud-din v. Deoki 
Nand (4). There is no doubt that if the 
agreement was entered into in order to 
stifle the criminal prosecution in ques- 
tion, it would be void. A case, much 
nearer the present, however, is Dwijen- 

(3) [1917] 40 Cal. 113=15 I. C. 259=16 C. W. 
N. 864. 

(4) [1914] 39 P. R. 1914=54 P. L. R. 1914=22 
I. C. 393=57 P. W. R. 1914. 


dra Nath Mullick v. Gopiram Govindrani' 
(5) a decision of a Division Bench of the 
Calcutta High Court. In it Defendant 
No. 1 committed criminal breach of trust 
in respect of a large sum of money 
belonging to the plaintiff. The Police 
started investigation and the ca^e was 
lodged in Court. Defendant No. 1 and 
his brother Defendant No. 2, executed a 
mortgage deed for a certain sum, which 
was less than the amcunt of the money 
which had been misappropriated by 
Defendant No. 1 in favour of the plain- 
tiff and the plaintiff thereupon addressed 
an application to the Commissioner of 
Police stating all the facts of the case 
and asking that the case might be with- 
drawn. The Commissioner of Police 
stated on the application that he had no 
objection and the Magistrate dropped 
the proceedings. It was held that the 
contract between the parties was not 
opposed to public policy and could not 
be held to be void under S. 23 of the 
Contract Act. Where a bona fide debt 
exists and the transaction between the 
parties involves a civil liability as well 
as a criminal act, mortgage given by tba 
debtor and a third party as security for 
the debt is not void. In the present case 
the plaintiff accused Tek Chand of mis- 
appropriating three items. He produced 
his evidence and the Magistrate framed 
a charge. Nothing was kept back from 
the Magistrate whereas in the Calcutta 
case no evidence had been led. The 
Magistrate was informed that the whole 
dispute relating to the partnership as 
between these two partners had been 
referred to the arbitration of the person 
whom the Magistrate himself had ap- 
pointed to go into the accounts and 
Magistrate with full knowledge of every- 
thing that had happened allowed the 
proceedings to drop. The agreement 
entered into was much larger than tbo 
charges framed by the Magistrate and it 
amounted to an agreement to refer to 
arbitration the whole partnership dis 
putes as bitween these two parties. This 
case is a stronger case than the Calcutta! 
case referred to and, in my opinion, itj 
must be held in agreement with the 
lower Court that the agreement in ques- 
tion was nob rendered void by reason of 
S. 23 of the Contract Act. 

The parties could not have known that 
the Magistrate with all the evidence 
■ (5) A. 1. R. 1926 Cal. 59=53 Cal. 51. 
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before him would have let the matter 
•drop. They entered into the agreement 
without that knowledge and the Magis’ 
trate in spite of that agreement, which 
nevertheless would have remained intact, 
could have gone on with the criminal 
case. 

Another very similar case is a decision 
of this Court reported as Ram Gopal v. 
Oaneshi Lall (6). In that case the plain- 
tiff had institotei criminal proceedings 
under S. 406, Indian Penal Code, against 
the defendant, alleging that he had dis- 
posed of certain pledged property. A 
warrant of arrest was issued by the 
Criminal Court and the case was fixed 
for hearing on the 25th May 1922. On 
the 29bh May 1922, the defendant exe- 
cuted a bond of Rs. 400 on account of 
the balance of debt due and bis brother 
became his surety. The Judge, Small 
Cause Court, dismissed the suit on the 
ground that the bond was executed in 
consideration of the withdrawal of the 
criminal proceedings under S. 406, Indian 
Penal Code, but on revision this Cuurt 
held that where a bona fide debt exists 
and where the transactions between the 
parties involve a civil liability as well 
as a criminal act, a bond given by 
debtor as security for tbe debt con* 
stitutes a valid and enforceable agree- 
ment. In the case before me there was 
undoubtedly a dispute botwesn the par- 
ties concerned which could be referred 
to arbitration and the agreement to 
refer cannot be held to be barred under 
S. 23 of the Contract Act : see also 
Sukhdeo Dass v. Mangal Chand (7) where 
it was said that . 

the distioctioa between the motive for com- 
ing to an agreement and the actual considera« 
(ion for the agreement must be carefully kept in 
view, and this care must ba particularly eser- 
cissd in a case where there is a civil liability 
Already existing. 

This subject is also discussed in Jai 
Kumar v. Gauri Nath (8), where the 
words of Cotton, L. Jm are quoted, 
namely, that a threat to prosecute is not 
of itself illegal, and the doctrine con* 
(tended for does not apply where a just 
And bona fide debt (in this case dispute) 
Actually exists. 

These where the only two points 

~^(6) A. I. R. 1925 Lah. 36 1. ~ 

(7) [19I7J 2 P. L. J. 630=41 I. C. 812=2 
P. L. W. 140. 

<8) [1908) 28 All. 718=(1908) A. W. N. 212= 
3 A. L. J. 603. 


taken below which were argued before 
me, but the learned counsel for The 
respondent contended that the agree- 
ment to refer to arbitration was invalid 
because there was nothing to refer to 
arbitration the parties having fixed what 
the profits were to be. This is not cor- 
rect. The arbitrator had further to 
see what the capital was and what 
interest had to be allowed on that 
capital. He had to see whether the 
profits' were more than Rs.* 23,000, in 
which case Tek Chand would have taken 
the excess or less, in which case he had 
to make good tlie deficit. It is not tbe 
case of Tok Chand that at the time ho 
entered into the agreement he considere.l 
that the profits would be less than 
Rs. 23,000. In fact he stated before 
the arbitrator that the profits were 
Rs. 40,000. The arbitrator, however, 
has found that they only amount to 
Rs. 4,120 though he too has said that 
they would have been more than Rs. 
23,000 except for the acts of Tek Chand 
and Charanji Lai, for example, he had to 
allow a large item of Rs. 8,000 as interest 
on capital invested in the partnership, 
and pi*actically the whole of the sum 
would have di-'appeared had the capital 
contributed to the shop by Harjas Rai- 
Arjan Das been rscovered immediately 
at the time of the retirement of the 
parties from the business. Similarly 
there was a large sum for- irrecoverable 
outstandings due to the same cause. 
There was also some loss on two or 
three contracts which might have been 
avoided. 

Another point taken by the counsel 
for the respondent, which was not taken 
in the Court below was that in the 
award the arbitrator states that Charanji 
Lai was asked to sign the deed, but be 
did not do so though he attended and 
helped Tek Chand in the proceedings 
which were going on before the arbitra- 
tor. This meant, it was argued, that it 
was intended that Charanji Lai should 
also be bound by the award. This does 
not follow. He clearly is not bound by 
the award and there was nothing to 
prevent the other two partners from 
referring their disputes, so far as the 
partnership was concerned, to arbitration. 

For tbe reasons given above I accept 
the appeal, set aside the order of the 
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lower Court, and order the award to be 
filed in Court and iudgment to be pro 
nou-ncei according to the award, ihe 
appellant will have his costs m both 

Appeal acceplei. 


A, I.R. 1927 Lahore 470(1) 

Shadi Lvi-. C- 


Bi/a— Petitioner 


T^’niueror— Opposite Party. 

o Cl OasUo. 1507 ofl926.D0ci- 
,J"“l0th December 1926, on report by 
the Dist. Mag., Ambala, on 17th August 

1926 

CrtmUal P.C., S llO-ProMdhig^ under 
g right of further cro^s-exauunation 

exists under CriuiUial P. C.> S. 256. 

A persoi proceeded ag-iiast uader S. 110 has 
no richt to further cross examioe the prosecu- 
tion witnesses under S. 256; 1 P. 

35 Cal 213. Foil. CP 470 C 1] 

GalU for Petitioner. 

Jagan Nath Bhandari^tot the Grown. 

Order.— The rule laid down in Ahmad 
Bikhshv. S-wperor (1) is to the effest 
that a po- 3 on proceeded against under 
3.110, Criminal P. O., has no right to 
further cross-examine the prosecution 

witnesses under S. 256, Criminal P. 0-, 
and the sama view has been taken by the 
Calcutta High Court in Ckintamon Singh 
Y. Emperor (2). The Single Bench judg- 
ment of the Burma Chief Court in 
Emperor v. L-insha (3) takes the contrary 
view, but do 3 s not contain any discussion 
on the subjeat. Fjllowing, therefore 
the rule enunciated in Ahmad Bakhsh v. 
BSmperor (1), I set aside the order of the 
Distiict Magistrate dated the 16th June 
1926, and direct him to try the appeal 
on the merits. 

R.D. Order iet aside. 


(1) [1916] IP.R. 19l6Cr.=32 I. 0. 676^ 
P. W. R. 1915 Cr. 

(2) [1908] 35 Cal. 243=7 C. L.J. 177 
^ ' OWN. 299* 

(3) [1911] 4 Bur. L. T. 21=9 I. C. 468^ 

Cr. h. J. 89. 
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Fa.zl‘ud-Din — Plaintiff — Appellant 


9 9 

Anjuman-i-Imdadia Bank, Nangal 
Khalan and Defendants— ReS' 

pondents, 

Second Appeal No. 1903 of 1925, Deci- 
ded on 1st February 1927, from a 
of the Dist. J., Hoshiarpiir, D,'* 17th 

April 1926. 

Cwitom {Punjab] — Grant of howie site to a 
Kamtn—Site reverts to proprUtor when the 
Kamin leavei the village. 

Grants of lauds for purposes of residiotial 
houses for Kamios are made by the proprietary 
body and conlinue in force until the 
depart. When they leave the village, ^keir si ® 
would revert to ths proprietary bodv : 78 P# • 

R. 1913 and 116 P. L. R. 1913, Foil [P 471 0 H 

Anant Ram— lot Appellant. 

G. R. Khanna—ior Respondents. 

Judgment. — The co-operative 

of Nangal Kalan obtained a decree against 
Eabu, a Teli, and in execution thereof 
attached a house belonging to Babu and 
sold it. Fdzal Din who is the nepbew ot 
Babu objected to this sale on the groun 
that he had half interest in the property* 
His objection was dismissed and he there" 
upon instituted a suit for a declaration 
to the effect that a one-half share of the 
house belonged to him. His suit was die 
missed and the learned District Judge 
dismissed his appeal. Against his decision 
this second appeal has been admitted. 

It would appear that the plaintiff 
father died in another village and wft^ 
not residing in the village at the timeo 
the death. Later, plaintiffs 
married Babu, her deceased husband 
brother. The District Judge bai 1° 
that Babu alone has been in exclusiv® 
possession of the property since at eas 
1910. He has also found that Babu mad© 
the kacha house standing on the site 
a pacca house in 1914 at his own ^ 

Ha has also held that Babu mor 6 *^. 
the property as if it were j**.® 3 

1922. All that time the 
been doing nothing. In 
stances he held that although t?® 
nal house mast have at one 
longed jointly to Babu and the p ai 
father as it was held by their fathe . 
fact was of no avail to the plaintiff 

It is contended before 
possession of Babu must be trea^ j 
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possession of one co-sharer and, therefore 
not adverse bo his nephew, the plaintiff, 
unless some overt act was proved. In 
the present case, however, it has been 
established that Bibu has since 1910 at 
least been treating this property as his 
own, so much so that he converted the 
kacba house into a pacca at his own 
expense. It was not till the Bank pro' 
ceeded to attach the house that the 
plaintiff ever thought of asserting any 
ownership over this house. For all these 
reasons the decision of the learned D. strict 
Judge is correct. As pointed out also in 
Narinjan Singh v. Natha Singh (l), this 
is a case of Telis. i. e.. village kamius and 
it is common knowledge that grants of 
lands for purposes of residential houses 
for them are made by the proprietary 
body and. continue in force until the 
menial departs. The proprietary body 
get in return the services of the kamins. 
These considerations can be brought in, 
in so far as they affect the presumptions 
which are to be drawn from the conduct 
and po ition of the parties. In the 
present case it has been held that the 
plaintiff who is.now about 30 years old 
has had nothing to do with the property 
since before 1910 while Babu has been 
treating this property as his own and 
converted the kacha house into a pacca 
house. They are kamins and when they 
leave the village their site would revert 
bo the proprietary body. Even as9U“* 
in«, therefore, that the plaintiff s father 
may have once been a co- sharer before 
be left the village, it seems to me im- 
possible to hold that the plaintiff is still 

a co-sharer. • o • i. 

Following,- therefore, Nartnjan Stngh 
y. Natha Singh (1) I dismiss the appeal 
with costs. 

Q A voeal dtsmtssea. 

(1) [1913] 116 P. h. R.^13 -IB 1* 0. 663=78 
P. W. R. 1913. 


iic A. I. R. 1927 Lahore 471 

Fforde and Campbell. JJ. 

Haryana Cotton Mills Company, Ld., 
Shiwani — Plaintiff — Appellant. 

V. 

B. B. and C. I. By- Co., Bombay— Bei- 
P0Dd6Dt« 

First Appeal No. 1525 of 1924, Deci 
ded on 25th February 1927, 


Railways Act, S. 77 — Goods consigned for 
carriage — Railway refusing to deliver even after 
demond— 5. 77 does not apply — Meaning of 
''loss*' explained. 

Where goods were consigued for carriage to 
railway, but they were not delivered to the con- 
signee even on demand and further there \Yas 
refusal oh the part of railway to give informa- 
tion as to the fate of the goods, a suit by consignee 
for damages is one for conversion and S. 77 does 
not apply. Cause of action for such a suit 
arises when the railway refused, after reason- 
able time, to deliver the goods : A. I. P, 1925 
Lah. 265, Ref . ; A. I. R. 1921 Lah. 1 {F.B.). F<ll. 

[P 474 C 2, P 475 C ij 

N. 0. Pandit and Anant Bam Khosla 
— for Appellant. 

Bishan Narain and Gauri Dayal — for 
Bespondent. 

Fforde, J. — The plaintiffs, the Har- 
yana Cotton Mills Company, brought the 
suit out of which this appeal has arisen 
against the B. B. and C. 1. Railway Com- 
pany for damages for the wrongful 
detention of certain goods of the plain- 
tiffs which had been entrusted to the 
defendant company for conveyance from 
Bombay to Bhiwani. The measure of 
damage fixed by the plaintiffs is the 
price which he had to pay for those 
goods and interest upon that price 
calculated at Rs. 0/12/0 p0r_ cent per 
mensem up to the date of the institution 
of the suit, and the plaintiffs also claim 
interest from that date till realization. 

In the first paragraph of the plaint it 
is pleaded that the plaintiffs had placed 
an order with Duncan Stratton Sc Go-, 
of Bombay for supply of certain 
machinery for a cloth factory belonging 
to the plaintiffs then under construction 
at Bhiwani. and that Messrs. Duncan 
Stratton & Go., on the 20bb of 
August 1921, made over this machinery 
to the defendant company at Bombay 
for despatch to Bhiwani and duly obtain- 
ed a railway receipt on that date. This 
paragraph of the plaint is admitted by 
the defendants. In the second paragraph 
of their plaint the plaintiffs have pleaded 
that the defendants have “ not delivered 
the said goods up to the present 
moment " and they have suffered a great 
deal of loss owing to delay in setting up 
the machinery of the factory. In the 
fourth paragraph of the plaint it is plea- 
ded that the said goods ought to have 

reached Bhiwani within one month at 

the latest from the date of their despatch 
but that they have not reached their 
destination up to the time of the institu- 
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tion of the suit. lu this paragraph it is 
also pleaded that the plaintiffs wrote 
several times to the defendants re^ 
peot of their failure to deliver them 
their goods, but that no heed was paid to 
these letters. The plaint concludes by 
praying that a decree for Bs. 5,973-3-3, 
principal and interest, with costs of the 

suit, be passed in their favour 

The defendants in their pleadings have 
stated that they do not deny the first 
paragraph of the plaint, but have tra- 
versed paragraphs 2, 3 and 4 ; and _ have 
pleaded in addition that the plaintip 
must strictly prove the value of the 
goods, that they are not entitled to any 
interest, that the case is one of loss or 
deterioration within the meaning ofb. 7/ 
of the Railways Act and that the con- 
signment was upon risk-note form H at 
owner's risk. In their further pleas they 
have objected : (a) that the plaintiffs did 
not give a valid notice under Ss. 77 and 
140 of the Railways Act and that their 
suit for this reason is liable to-be dismis- 
sed ; and (b) that 


these goods for several months, and on 
the 31st March 1922 the plaintiffs wrote 
a letter addressed to the Traffic Superin- 
tendent, B. B. and 0. I. Railway, Ajmer, 
asking what had happened to this con- 
signment. To this letter there was no 
reply. On the 25th April 1922 the 
plaintiffs again wrote, this time address- 
ing their letter to the Agent, B. B. and 
0. 1. Railway, at Bombay, once more ask- 
ing for information as to what had hap' 
pened to their consignment and request- 
ing an urgent enquiry into the matter. 
Again there was no reply. On the 
29th April 1922 Messrs. Duncan Stratton 
& Co., wrote to the defendant com- 
pany, addressing their letter to the 
Goods Agent, B. B. and 0. I. Railway 
Carnap Bridge, Bombay, pointing out 
that the goods which had been consigned 
to the care of the railway were consider- 
ably overdue, that they were urgently 
required by their clients, the plaintiffs, 
at Bhiwani and they would be obliged if 
the Goods Agent would make enquiries 
into the matter and let them know the 
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whatever coasigoment arrive! at Bhiwani 
the plaintiffs can tike delivery of that subject 
to all legal and valid charges and costs of the 
defendants. 

The plaintiffs in their replication have 
pleaded that ^their claim is not with 
respect to any loss or shortage of the 
good' in question but with respect to its 
non-dolivery. They do not admit the 
execution of the risk-note in question, 
and say that oven if any risk-note be 
proved it has no effect in a case relating 
to non-delivery, but only to cases relat- 
ing to loss, shortage and deterioration 
of the goods. They further plead that 
under the circumstances of the case no 
notice of any kind was required in law, 
and they conclude by saying that they 
are nob prepared to take delivery of the 
goods alleged to have reached Bhiwani 
after the institution of the suit as they 
no longer require them. 

The facts of the case are shortly these : 
On the 20th August 1921 Messrs. Dun- 
can Stratton Sc Co., Bombay, con- 
signed certain shafts and couplings 
ordered by the plaintiffs to be used in a 
cloth factory then under construction to 
the B. B. 'and 0. I Railway for convey- 
ance to the plaintiffs at Bhiwani. The 
goods in question were duly received by 
the defendant company on the 20bh of 
'August 1921. Nothing was heard of 


result. The railway company seems to 
have ignored this lettai: also. On the 
15th of May 1922 the plaintiffs wrote 
another letter, addressed this time to 
the Goods Superintendent, B. B. and 0. 
I. Railway, Bombay, giving the date of 
consignment and other necessary parti- 
culars and informing him that the pro- 
gress of their mill was much hamper^ 
for want of the articles in question and 
requesting him to be good enough to 
make urgent enquiries into the matter. 
No reply was given to this letter. On 
the same date Messrs. Duncan Stratton 
Sc Co., wrote to the Goods Agent of 
the B. B. and C. I. Railway, Carnao 
Bridge, Bombay, informing the Goods 
Agent that the plaintiffs had been writ- 
ing Messrs. Duncan Stratton & CO" 
strong letters holding them respon- 
sible for the loss which they 
been put to every day owing to non- 
delivery of the goods, and asking thfl 
Goods Superintendent to supply them 
with information as to what had bap' 
pened to those articles. On the same 
date the plaintiffs wrote a second letter, 
sent under registered cover, this time to 
the Agent of the B. B. and 0. 1. Railway 
at Bombay to the same effect as the 
previous correspondence pointing out 
that they had not as yet been favoured 
with any reply, and asking that the 
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matter be taken up \ 7 ith the least pos- 
sible delay* On the Slst o£ May the 
plaintiffs once naore wrote to the Agent 
o! the defendant company referring to 
previous correspondence, and on the same 
date wrote a reminder to the Goods 
Superintendent at Bombay. On the 6th 
of June the plaintiffs once more wrote 
*0 the Goods Agent at Bombay. No 
•communication was made either to 
Messrs, Duncan Stratton & Go., or 
to the plaintiffs by any railway offi- 
cial until the 9th of the June 1922 when 
Cl postcard with an illegible signature 
but purporting to be from the Traffic 
Superintendent, was received by the 
plaintiffs. This postcard is as follows : 

No claim or any letter iu connexion with the 
consignment in question, was received from you 
till 31 st ilarch 1922, heuce your claim was re- 
pudiated as timebarred. However, enquiries 
nre being made as to how the consig.unent was 
disposed of and I shall advise you of the result 
later ou. 

Then on the I6bh of June a letter was 
sent by the Goods Agent, Carnac Bridge, 

to the plaintiffs acknowledging the receipt 
of their letter of the 6th of June and 
stating that the matter was under en- 
quiry. The plaintiffs wrote several more 
letters, some of them to ths Goods Agent 
and soma to the Traffic Manager of 
the defendant company- but i^®ceived no 
reply. Ultimately on 28th of August 1922 
the plaintiffs brought the present suit. 

Throughout the whole of the (o -res- 
pondenceand during the course of the 
trial in the Court below, the defendant 
company never once alleged that -the 
goods had been lost, misdirected, misde- 
livered or gone astray in any way. 

The learned trial Judge disposed of 
the suit on the objection in regard to 
notice. He held that a notice was re- 
quired in accordance with the terms of 
b. 77 of the Railways Act, and as admit- 
edly no such notice had been served, the 
suit was not maintainable. He also found 
that the risk-note alleged to have been 
signed by the plaintiffs was invalid. 
Ho also held that plaintiff had not paid 
the price of the goods, that the goods 
being consigned to self the plaintiffs had 
no right of action and that the railway 
receipt did not appear to be endorsed m 
plaintiffs' favour. 

The main contention before us has 
been as to the effect of S. 77, of the 
Railways Act. A great deal of authority 
has been cited by Mr. Bishan Narain in 


support of his contention that a claim for 
damages for non-delivery is a claim for 
compensation for loss and is covered by 
the provisions of S. 77. In all those 
cases, however, the goods in dispute 
were not forthcoming. They had either 
disappeared altogether or they had been 
sent to the wrong person. No case has 
been cited to us in which S. 77 has been 
held to apply where a railway company 
admittedly in possession of a consignees 
goods has failed to hand them over to 
the owner. That is the case bero. A 
good deal of confusion seems to have 
arisen over the meaning of the word loss 
in that section. Mr. Bishan Narain 
has agued that S. 77 covers any claim 

for loss to the claimant and relies upon 
certain dicta of Scott-Smith J. in Uill 
Sawyers and Co. v. Seen, of State (U 
il. L. R. 2 ball, 133). In that case the 
reference to the Full Bench was to 
determine whether loss in S. 80 of the 
Indian Railways Act included loss- by 
misdelivery, and the Court hold that 
misdelivery was ‘loss’ within the mean- 
ing of that section. But I am unable to 
accept Mr. Bishan Narain’s contention 
that we are bound by Scott-Smith, J’s 
definition of the term loss in Chapter 7 
of the Indian. Railways Act in so far as 
it must be deemed to include parting 
with goods by delivering them to the 
wrong person. To that extent we are 
bound by the decision of the majority 
of the Full B'ench. It is perfectly true, 
as observed by the learned Judge, that 
“loss’ includes the “pecuniaiy loss or 
privation of an article to the owner but 
there must be some pecuniary loss m 
every case in which an action for dam* 
ac^es lies and S. 77 does nob provide 
that notice shall be given m every action 
against a railway company. The pres- 
ent suit is undoubtedly a suit for dam- 
mages for pecuniary loss sustained by 
the”plaintiffs ; that is to say, the plain- 
tiffs sue for the pecuniary loss or dam- 
a^^es which they have sustained by reason 
of the defendants wrong£*iUy detaining 
their goods In other words their suit is for 
damages'for conversion. It is not * suit 
for damages by reason of the defendant 
company having lost the plaintiff s goods 
owing to the goods having gone astray 
or been distroyed or become deteriorated 
during the time when- they were under 

the control of the defendants^ 

^(l)A.I. R. 1921 Lah. 1^2 Lah. 133 (F. B,). 
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doubfc quite possible to hold that if a 
railway company loses dominion over the 

goods entrusted to them owing to their 

having been wrongly delivered to a per- 
son who is not entitled to them this is a 
“Joss" of the goods in the sense contem- 
plated by S. 77, as that word may reason- 
ably be held to cover any misadventure 
befalling the goods while under the com- 
pany’s care which deprives them of the 
power to effect delivery. That is what 

has been held in Hill Sawyers and Co. v. 
The Secretary of State (1), where goods 
had been misdelivered. Such a suit is 
one. no doubt, for damages for conver- 
sion, but such conversion has resulted in 
the loss of the goods in the sense that 
the railway company has parted with its 
dominion over them. In the case just 
referred to, the reference to the Full 
Bench was made owing to the difference 
of opinion between Abdul Eaoof and 
LeE^sssignol JJ. On reference to the Full 
Bench consisting of Scott-Smith, LeRos- 
signol and Abdul Raoof, the two 
former Judges were in agreement, Abdul 
Raoof, J. dissenting. In his judgment in 
the Full Bench LeRossignol J. expressed 
the view that the word “loss” within the 
meaning of S. 80 of the Indian Railways 
Act is not usei in the sense of loss to the 
Railway Company but loss to the pas- 
senger. With great respsct to the 
learned Judge there seems to me to be a 
confusion of ideas in this reasoning. 
Loss of a passenger's goods is never loss to 
the railway company in thesense in which 
it is a loss to the owner of the goods. The 
railway company does not lose anything 
pecuniarily by nllowing the goods to 
disappear or be destroyed or become de- 
teriorated, whereas the owner neces- 
sarily loses the article or its value. Inthat 
case the plaintiff's cause of action does 
not arise merely because he has suffered 
a pecuniary loss but because he has 
suffered such pecuniary loss by reason 
of the fact that that railway company 
have permitted his goods to disappear or 
deteriorate. U is the loss of the goods 
by the railway company which entitled 
the plaintiff to sue for damages. LeKos- 
signol J. says : 

Saotioi 80 of Indian Rulways Act itaolf farni- 
shas clear evidence that the word ‘‘los)" is not 
used in the seise of “los^” to the railway com- 
pany. For it provides int^r alia for a suit for 
compensation for loss of life of a paseiger. Can 
it be argued that the loss here is the loss to the 
railway and not to the unfortunate passenger ? 


Of course loss fn the sense used by 
the learned Judge is loss to the passen- 
ger and not the railway Company but the 
cause of action for the loss of the passen- 
ger's life arises from the negligence of 
the railway company. It is the com- 
pany which has lost the passenger’s life. 
If the passenger’s death were due to 
natural causes in no way referable to 
the railway journey he would have lost 
his life but it would not be a case of loss 
by the railway company. This is a very 
striking instance of the confusion which 
has arisen from the failure to keep sepa- 
rate the two meanings of the word loss : 
the word in the sense used in Chap. 7 
meaning a loss by the company, and in 
the other sense the damage or injury 
sustained by the plaintiff by reason of 
such loss. In the one sense the word 
denotes the state of fact of being lost, 
i. e. gone from the control of the person 
in charge, and in the other sense it 
means the deprivation or the pecuniary 
suffering which results to the owner 
from such loss. It seems to me that 
LeRossignol Judge's deffnition of the 
term ‘ loss ’ in bis first judgment is per- 
fectly sound and one which can be adopted 
and applied to the construction of S. 77. 
The learned Judge at page 188 of the 
report expresses himself as follows; 

I interpret ' loss' id its natural sense to mean 
any dealing with th) goods which dispossess the 
Tiiilway of then so as to reader impossible 
delivery to the consignee, whether that dealing 
is done with or without the consent and know- 
ledge of the railway administration. 

In the present case, however, the rail- 
way company has not lost the goods in 
that, or in any sense. There has been oo 
dealing with the goods “ which dispos- 
sessed the railway of them so as to 
render impossible delivery to the con- 
signee*’. The answer of the railway 
company to the present suit is briefly* 
We do not deny that we received tho 
goods ; we do not allege or suggest that 
we ever parted with them; and they are, 
in fact, now available to the plaintiffs if 
they choose to accept them. In my 
judgment snob a defence does not avail 
the railway company. Tbeir conduob 
appears to me to be clear case of oonvor- 
sioQ by detention. Mere detention of 
course is not in itself a conversion, but 
where there has been, as in the present! 
case, a detention coupled with neglectl 
or refusal to deliver up the Ikrticiej 
detained after demand made, that rafusall 
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>r neglect is evidence of conversion. 

Ihis is a simple case of bailee admitting 

that he has the goods but reCusing to 

deliver them within a reasonable time 

after demand made, and refusing to 6^'^® 

any information as to what has happened 

to them. The cause of action in the 

present case arose when the railway 

company refused after reasonable time 

had elapsed to carry out its duty to 

deliver the goods which had been 

eatrastei to their care. In Leslie s Law 

of Transport by RaiUvay the law is 

exDr 6 SS 0 d &s follows • 

A mere failure by a carrier to 
by reason of the faot that he has lost them does 

not amount to a oonversion (O'"" ; 

jRoss V. Johnson (3). even 

he hvs lost them, or asserts that he 

them Anonymons (4). Seoenn v KeppM 5). 

If, however, he still has 

deliver them amounts to a conversion (.4 lo y 
moils. Supra ; .4f(erso! v. Briant (0). 

In E. I. By- Co. V. Diana. Mai, Gulab 
Singh (7), Martineau and Mobi Sagar, 
held that delay in delivery was loss 
within the meaning of Chap. 7 of the 
Railways Aet and they declined to accep 
Scott-Smith dodge's definition of that 
term in Hill Sawyers & Go. v- Secy, of 
<itate (!)• The present case, at 1 have 
fhown goes beyond delay in delivery of 
ithe cDusignment. lb is a refusa o 
leliver on demand or to give any mfoi- 

nation concerning the goods. 

As to the defence that the defendants 
are protected by the terms of the risk- 
note^ I may P3iofc that that risk 
note’ has not been printed in this record. 
It is not before us and we have no means 
of considering whether or not it is m the 

prescribed form and ^ 

would, therefore, accept the .findmo ot 
the learned trial Judge the risk note is 

As regards the finding of the learned 
tria Tudge that the plaintiff, has not 
paid the Vice, that finding is, in my 

X S-Vlufs^cretury of the Bhiwnni 
Tradin** Company, in answer to interro 
gSs stated that Rs 5.480. t h e priue 

of the goods, was paid by the p 
on the 22nd of March 1922. This sta • 

meet has not b een contradicted. Ur, 

(2) [1672) 1 Vent. 223=86 E, R- 

(3) [1772] 5 Burr. 2825=93 E. R* 

(4) 1705] 2 Sdk. 655=91 557. 

(5) [1802 4 Esp. 166 =1 »0 E. B- 674. 

(6) [1801] 1 Camp. 409=l70_E, R. 1002. 

(7) A, 1. R. 1925 Lah. 255=J Lah. 62-. 


Frank Harwood, partner of Duncan 

Stratton & Go., on being asked : 

Has this sum o» the price of the said 
namely. R^. 5.480 0 0, been paid to you by tbe 

L I- 1 3 

replied “ The matter is not still settled 
ia full*’. The plaintiffs, however, even 
though the full price may not have been 
paid by them, are liable to Messrs. 
Duncan Stratton & Co., for whatever 
balance may be due, and in my judgment 
they are entitled to the full price of the 
goods as damages, hub they are not 
entitled to the interest claimed on the 
value of the goods prior to the data of 

institution of the suit. ^ 

For the reasons I have given I would 
accept this appeal and enter judgmen 
tor the plaintiffs lor Ri. 5,480 with 
interest at the ra'e of 0 per cent per 
annum on that sum from the da.e of 
institution of the suit till realization, 
and I would award them proportionate 

costs throughout. ^ . 

Campbell, J.-I agree. It seems to 

me that the case of the relation of b. < 

oi the Indian Railways Act to a suit for 

damages for non-delivery stands thus. A. 
plaintiff who institutes such a suit with- 
out having preferred a claim in accord- 
ance with S. 77 takes a considerable risk- 
In nine cases out of ten the railway 
comes into Court and pleads that the 

goods have disappeared out of the lail 

way’s sight or control, that they ai-e 
lost, aud hence that the suit is barred by 
the provisions of S. 77., This seems tu 
have been the situation in all the ca.e^ 
cited before us in which it has been held 
that failure to give notice of the claim 
under S. 77 bars a suit for compensation 

for non-delivery, and on ?f 

those cases the plaintiff might very 

fail in his action. 

The present however is the tenth case» 
whore the railway does not say either 
that the goods are lost or that they ever 
have been lost, even temporarily, where 
both parties are agreed that the good? 
have never been let either by ‘b® 
way or to the consignee and where 

neither has alleged any °! 

the goods. In suoh circumstances 1 can 

not see that the terms of S. 77 have any 
bearing upon the question whether the 

auib can lie or not. , 

jj P Appeal accepted^ 
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Shari Lal, C. J., and 
Broadway, J. 

iVoor Hussain Shah and others 
Decree- holders — Appellants. 

V. 

Mt. Hussain Judgment-debtor 

— Respondent. 

Letters Patent Appeal No. 25 of 1926, 
Decided on 28th January 1927, from 
the judgment of Martineau, J., D/* 19th 
January 1926. 

Decree— Execution— Decree ambiguous— Court 

can look to judgment and pleadings to ascertain 
its meaning. 

Where a decree is io its term^ ambiguous, it 
is competent to the Court executing it to refer 
to the judgment and the pleadings in the suit 
in which the decree was passed to ascertain its 
precise meaning : 16 All, r34'4, 476, C 1] 

Mehr Chand Mahajan and N. C. 
Mehra — for Appellants. 

Aziz Ahmad — for Respondent. 

Shadi Lal. C. J. — This appeal 
arises out of proceedings in the execu- 
tion of a decree, the interpretation of 
which is the bone of contention between 
the parties. The decree was passed by 
a Division . Bench of this Court, and 
directs the removal of Mb. Hussain Bibi 
from the waqE institution” of Takya 
Rasul Shahian ; and the question for 
determination is whether the judgment- 
debtor is, under the decree, liable tio be 
removed, not only from the office of 
Gaddi Nashin, but also from the pro- 
perty appertaining to that office. 

The expression “ waqf institution” is 
an ambiguous phrase, and there can be 
no doubt that, where a decree is in its 
terms ambiguous, it is competent to the 
Court executing it to refer to the judg- 
ment and the pleadings in the suit in 
' the decree was passed to ascertain 

Har^y.JaxoalaNath{\). A perusal 

of the judgment, on which the decree 
was based, shows that the entire claim 
ot the plaintiffs was allowed, and I find 
iJiiat the claim as laid in the plaint in- 
cluded not only the removal of the 
, defendant from the office, bub also her 

. property attached bo 

that office. It is to be observed that the 
Court did not disallow any portion of 
the claim, and I must, therefore, take it 
•that the words waqf institution” wore 
(l) [1896J 18 All, 344=:(1896J A. W. NTT?; 


intended to include the office as well 
the property. 

The learned counsel for the judgment- 
debtor. however, contends that the suit 
being under S. 14 of the Religious En- 
dowments Act, a decree for the removal 
of the trustee from the trust property 
could not be passed. We are, however, 
not concerned with the correctness or 
otherwise of the decree, and the sole 
question before us is to find out the 
terms and the meaning of the decree. 

I, therefore, hold that the judgment- 
debtor can bs removed from the waqf 
property attached to the institution. 
Ihe result is that I accept the appeal, and 
setting aside the judgment of Mr. Justice 
Martineau, restore that of the District 
Judge with costs throughout. 

Broadway, J. — I concur. 

Appeal accepted. 


A. I. R. 1927 Lahore 475 (2) 

Harrison, J. 

Arjan Das Accused — Petitioner. 

v. 

The C/own— Oppoiite Party. 

Criminal Revision No. 1038 of 19 26, 
Decided on 12th November 1926, reporte d 
by the S. J., Jhelum, on 23rd June 1926. 

Railwayi Act, S. lOS—iccuied's account booki 
thrown oty. of window while train in motion— 
Accused has sufficient and reasonable came to 
pull alarm signal. * 

A who hai instituted a oivil suit against B 
was travelling with the latter in the same ooji- 
partmaot with his aocount books. While the 

tram was m motion B seizid the .account books 

and threw them through the window. A palled 
the alarm chain and stopped the train, 

Held: that A had sufficient and reasonable 
cause for getting alarm signal and conld not be 
convicted under S. 103. [P 477 , C Ij 

Facts— Arjan Das, applicant, instit- 
uted a suit against one Haroam Dass in 
a civil Court at Gujrat and after attend- 
ing the hearing of that case on 8th Oc- 
tober 1925 he started homewards. He 
had with him his account books contain- 
ing the accounts of hundreds of debtors, 
including Harnam Dass. Changing into 
the 10 down Passenger Train at Ljila 
Musa at about 4 p. m., he and Harnam 
Dass got into the same compartment. 
Shortly after the brain had left Ohelian- 
wala Station, the attention of Arjan Das 
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baiog divarbai eUawhera, Harnam Dass 
seizad the applicant’s Bahis and threw 
bhem out of the window. The brain was 
at that tima passing over the bridge on 
the Lower Jhelum canal, but, fortu- 
nately for the applicant, Harnam Dass 
did nob succeol in throwing the Bahis 
into the canal. The applicant pulled 
the alarm signal and the train came to a 
itandstill, thus enabling the Bahis to be 
recovered. 

Arjan Das was prosecuted under S. 108 
of the Railway Act and sentenced to a 
fine of Rs. 50. 

Grounds. — Regard being had to the 
jcircumstances of the case I consider that 
the applicant had reasonable and suffi- 
cient cause for pulling the alarm signal, 
and that the learned Magistrate was 
wrong in convicting him. I have, there- 
fore, the honour to forward these records 
to the High Court with the request that 
bis sentence of fine may be set aside. 

Hsirrison, J. — For the reasons given 
by the learned Sessions Judge I quash 
the conviction of Arjan Das under S. 108 
of the Railways Act. The fine will be 
refunded. 

Q.B. Revision accepted. 
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Campbell and Tek Ghand, JJ. 

Jhanda Siiujh and others — Plaintiffs — 
Appellants. 

V. 

Mt. Banto and another — Defendants — 
Respondents. 

First Appeal No. 2718 of 1922, Deci- 
ded on 4bh March 1927. from a decree of 
the Sr. Sub-J.. Amritsar, D/- 28bh August 
1922. 

(a) Custom— Punjab^AnceMral land—Pedl- 
gree prepared during Settlement is presumptive 
proof oj relationship, but not of the nature of the 
property owned 

A genealogical tree prepared during the Settle- 
ment is useful merely to indicate the relatioa- 
ship of the proprietors in a particular village 
and is in no sense intended to be a record of the 
acquisition qf every bit of land held by all 
persons whose names appear in it. lb is no 
doubt, presumptive proof of their kinship but 
not of the nature of the property owned by them. 
For that purpose one has to look to the ^ history 
of the acquisition of the village, which is found 
narrated in what is called kaifial dcht, kaifiat 
hasul-l-haqiat.^' [P4i9Cl] 

If the pedigree table shows two persons _ to be 
descended from one common ancestor and in the 


foot-note or in the kaifiat dehi or other parts 
of the Settlement Record are found entries which 
indicate that the land held by one of them was 
acquired or was at one time hold by the common 
ancestor, there might arise a presumption that 
it has desceuded from him and is ancestral. 
But iu the absence of any suoh entries as bo the 
acquisitiou of descent of the land no presump- 
tion arises as to che nature of the land hold by 
any proprietor from the mere circumstance that 
the namo of the common ancestor of himself 
and osrtaiu other persons is shown in the pedi- 
gree table : 41 PM. 1914, Expl. and Dist.\ A.l.R. 
19k4 Lah. 175 ; A. f. R 1924 Lah. 263. Dist; 

A. I. R. 1923 Lah. 355 and 9 L. L. J. 136, 
Foil. CP 479 C 1 J 

(6) Custom— Punjab — Appointed heir dying 
sonless — Estate reverts to the appolnters collate' 
rals only when it Is ancestral of appolnter. 

It is only where the land is ancestral of the 
appolnter and the collaterals that the estate on 
the appointed heir dying sonless reverts to the 
appointet’s collaterals. But the rule of rever- 
sion has no application where the property was 
self- acquired of the appointet and his power ol 
disposal over it was absolute. [P 430 S li 

Beni Parshad Khosla and Jatoxhix- 
Singh — for Appellants. 

Sardha Bam Kapur and G. S. Sxlariya. 
— for Respondents. 

Tek Chand, J. — One Jhanda Singh, 
a Kang Jat of Mau::a BrewaL in the- 
Amritsar District, died sonless in Docem/- 
ber 11^61. Before his death he had left 
instructions bo his wife Mb. Jawali that, 
if a SOD were born to their daughter M‘t. 
Cnandi, she, Mt. Jawali, should adopt 
him to Jhanda. Soon afb&r Jhanda's 
death a son was born to Mt. Chandi andi 
was named Lachhman Singh. M‘b.. 
Jawali adopted Lachhman Singh and- 
executed a deed of adoption in his favour. 
The collaterals of Jhanda insbibated a*, 
suit to contest this adoption, but theic- 
suit was dismissed in 187-4 (Ex. P-15). 

Lachhman Singh, the adoptee, died in* 
1910 leaving him surviving three widows 
and two daughters. The land ol Jhanda^ 
which had devolved on Lachhman Singh, 
was mutated in the names of bis widows. 
One of the widows, Mb. Mahtab Kaur,. 
died many years ago and we are pofr 
concerned with hor in the present liti- 
gation. 

On the 25fch November 1915, the other ■ 
two widows, Mb. Banto and Mt. Sanbii 
executed a Will in favour of the two- 
daughters, Mt. Guro and Mb. Santo, 
whereby, after their death, the property 
inherit^ by them from Lachhman Singhi 
was to go bo the daughters in equal half" 
shares. One of the widows, Mb. Santik 
and onejof the legabeas, Mb. Santo, have* 
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since died. On the 22nd Octobar 1921. 

the plaintiffs, who are the collaterals of 
Jhanda in the sixth degree, instituted the 
present suit fora declaration that the 
Will above mentioned 

their rights after the death ot Mt. 

The suit has been dismissed by 

fbe trial Court and the plaintiffs have 
ifll The first question to be deci 

ST, “.S a. >-"4 i" 

A 1 \t fhfl nlainbiffs and Jhanda, bo 
whL Lchhman Singh been adopted. 
The learned counsel of the plaint 
appellants, at the eommencement of the 

hearing, filed an application undei O. 11, 
R 27, Civil P.G.. praying that he be 
aiiowed to produce fresh evidence to 
CvVthe ancestral nature of theproperty. 
After fully considering the matter we 
decided that no substantial cause had 
been shown for allowing this prayer. 
The plaintiffs were given full opportunity 
in the lower Court to produce evidence 
in support of their case. Indeed it appears 
that the lower Court allowed the plain- 
tiffs bo place on the record documents at 
a very late stage of the trial. No satis- 
factory explanation has been given for 
the failure of the plaintiffs to produce 
in the lower Courts the documents^hich 
are now sought to be tendered in evi- 
dence, nor have we been able to discover 
any inherent lacuna on the record which 
might justify the exercise of our powers 
under 0. 41, R. 27. The ca30 must 
therefore, be decided on such materials 
as exist on the record. 

The learned counsel for the plaintiffs- 
appellants admits that the only piece of 
evidence to which he can refer in 
support of his contention, that the land 
in suit is ancestral of Jhanda and the 
plaintiffs, is the fact that the name of 
* their common ancestor Dipa appears in 
the pedigree table prepared during the 
Settlement of 1861 (Ex. P 11). It is 
argued that this solitary fact is sufficient 
to raise a presumption that the land in 
suit was at one time owned by the 
common ancestor above mentioned and 
, that the onus of proving the contrary 
lies on the defendaofs-respondents. In 
support of this contention reliance is 
placed on the following sentence in the 
judgment in Jitvan Singh v. Har Kaiir 
(1) and printed at page 145 of the report : 

As regards the latter point (the ancestral 

(1) [1914] 41 P. R. 1914=51 P. L. R. 1914= 

22 I. C. 415=31 P.W.R. 1914. 
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nature of the property), we may say at once that 
the express mention of Sohan Singh in the 
pedigree table is presumptive proof that the 
land descended from him, and we see no reason 
therefore bo difier from the finding of the Courts 
below. 

After giving the matter careful con- 
sideration I an of opinioT that this 
remark, though expressed in somewhat 
general terms, may be confined to the 
facts of that particular case and cannot 
bo taken as laying down a proposition 
of general application. Prom the judg- 
ment as printed it is not possible to form 
an accurate idea of the materials that 
were on the record of that case relating 
to the history of the acquisition of the 
land then in dispute. Nor does it appear 
from the loport whether to the pedigree- 
table exhibited in that case, there was 
not appended any foot-note (as is found 
in the pedigree tables of some villages) 
indicating the devolution of the land 
held by the founder of the family or the 
areas held by each member thereof. 
Moreover, a perusal of the judgment 
shows that the question of the ances- 
tral nature of the property was a 
matter of very little importance for 
the decision of that further appeal, 
the real point of controversy before the 
Chief Court being whether, assuming 
the land to be ancestral, collaterals of 
the eleventh degree succeeded to a son- 
less proprietor in preference to his 
daughters. As the learned Judges were 
of opinion that collaterals of so remote 
a degree, would fail, even if the land 
was ancestral, they did not examine in 
any detail the materials relating to the 
ancestral nature of the property, especi- 
ally when both the lower Courts had 
concurrently found this point in favour 
of the then appellants. They accord- 
ingly dismissed the respondents' objec- 
tions on this score with the remarks 
quoted above. It is also noteworthy 
that the head-note of the report omits 
all reference to the rule supposed to 
have been laid down in this sentence* 
The remark, therefore, was, in my opi' 
nioD, a mere obiter dictum^n^ is of no 
value as a guide for any other case. lu 
this connexion it will be apposite to bear 
in mind the following observations of 

Ijord Halsbury in Quinn v. Leathern (2) : 

Now before discussing thi» case and what 

was decided therein there are two observatiooj. 

(2) [1901] A. C. 495=70 L. J. P. 0. 76=g) 

\V. R. 139=65 I . J. 708=17 T. L. 

749=85 L. T. 289. 
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of a general obaraoter whioh I wish to make, 
Aud one is to repeat what 1 have very often said 
btfore, that every judgment must be read as 
applicable to the pattioular fioba proved or as- 
sumed to be prov^, since the generality cf the 
expressions which may be found there are not 
intended to bo expositions of the whole law, but 
governed and qualified by the particular facts 
of the case in which such expressions are to be 
found. The other is that a case is only an auth- 
ority for what it actually decides. I entirely 
<ieny that it can be quoted for a proposition that 
may seem to follow logically from it. Such a 
mode of reasoning assumes that the law is neces- 
sarily a logical code, whereasevery lawyer must 
acknowledge that the law is not always logical 
■at all. 

If, howovei’i fchs recoarks in Jiwan 
SiiKjh 7 . 3ar Kaur {{), a.bove cited, was 
intended to lay down a general rule that 
the mere mention of the name of a per- 
8on in the pedigree-table is presumptive 
proof of ^he fact that every piece of land 
held by his descendants (however low) 
was originally held by him and had 
descended from him in succession from 
generation to generation then I must 
respectfully dissent from it. A genealo- 
gical tree of this kind is prepared merely 

to indicate the relationship of the pro- 
prietors in a particular village and is in 
no sense intended to bo a record of the 

acquisition of every bit of land held by 

all persons whose names appear in it. 

It is, no doubt, presumptive proof of 
their kinship, but not of the nature of 
the property owned by them. For that 
purpose one has to look to the history 

of the acquisition of the village, which 

is found narrated in what is called 
fea/iat dehi, hxificLt hcisut.“i~haqi(it. These 
kaifiats are in some cases appended as 
foot-notes to the genealogical trees and 
in others they form separate parts of 
the Settlement record. If the pedigree- 
table shows two persons to be descended 
from one common ancestor and in the 
foot-note or in the kaifiat dehi or other 
parts of the Settlement record are found 
entries which indicate that the land 
now held by one of them was acquired 
or was at one time held by the common 
ancestor, there might arise a presump- 
' tion that it has descended from him and 
is ancestral. But in the absence^ of any 
such entries as to the acquisition of 
descent of the land no presumption 
arises as to the nature of the land held 
by any proprietor from the mere circum- 
stance that the name of the common 
ancestor of himself and certain other 
persona is shown in the pedigrpo'table. 


It may also be mentioned that the 
remark in Jiwan Singh v. liar Kaur (1) 
has been recently dissented from by 
Scobt-Smith and Moti Sagar, JJ., in 
Kartar Singh v. Lahh Singh (3), and my 
learned brother Campbell, J., refused to 
follow it in Dhiri Ram v. 3ahi Bux, 
Civil Appeal No. 259 of 1925, decided 
on 3rd March 1926, Another Division 
Bench (Zafar Ali and Jai Lai, J'J.), in 
Jalal V. Bahawali (4) refused to raise 
any presumption as to the ancestral 
nature of the property from the mere 
fact that the name of the common an- 
cestor of the parties concerned was men- 
tioned in the pedigree-table. 

The learned counsel for the plaintilis- 
appellanbs, however, has referred to 
Maryam Bibi v. Ghiilavi Mahomed (5) 
and Mania Dad v. Ali (6) in which, he 
says Jiwan Singh liar Kaiir (1) was 
followed. I have carefully read both 
these rulings and bnd that in each 
of them, in addition to the fact that 
the name of the common ancestor was 
mentioned in the pedigree-table, there 
were other circumstances ( 0 . g., both par- 
ties being proprietors in a joint khata 
and holding equal shares therein), which, 
taken together, were considered sufficient 
to justify the inference that the land was 
ancestral. In the present case, no other 
fact or circumstance admittedly exists. 

I must, therefore, hold that the land in 
dispute has not been proved to be an- 
cestral of Jhanda and the present plain- 
tiffs. 

Mr. Khosla further contends that even 
if the land be nob held to be ancestral of 
Jhanda and the present plaintiffs, they 
are still entitled to maintain the present 
suit as under the Riwaj-i-am of the 
Amritsar dUtriob prepared in 1913-14, 
the collaterals of a deceased sonless pro- 
prietor exclude the daughters from in- 
.heritance even with regard to the non- 
ancesbral property. Bub assuming that 
such a custom prevails in the bribe of the 
parties, the plaintiffs in the present case, 
who are collaterals of Jhanda, the appoin- 
ter, and nob of Lachhman Singh, the ap- 
pointee. have no locus standi to maintain 
the suit. If the land was non-aucestral 
of Jhanda and the plaintiffs the estate 
inherited by Jhanda's adopted son (or 
appointed heir) Lachhman Si ngh would, 

"is; A. 1. R. 1923 L&h.~S55. 

(4) [1926] 28 P. L. R. 241=9 L. L. J. 136. 

(5) A. I. R. 1924 Lab. 175. 

(61 A. I. R. 1924 Lab. 263. 
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on Lachhman Singh’s death, pass to the 
latter’s own natural heirs inasmuch as 
Jhanda had absolute, powers of disposal 
over such property and Lachhman Singh 
had in turn become the owner thereof. 

It is only where the land is ancestral of 
the appointer and the collaterals that 
the estate, on the appointee dying sonless, 
reverts to the appointer s collaterals , for 
this latter case the appointer had only 
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ID 

a 


„ limited power of disposal over the pro 
nerty and his collaterals had a residuary 
reversionary right in it. But the rule of 
reversion has no application where the 
nroperty was self acquired of the appoin- 
ter and his power of disposal over it was 
absolute. Eeference may be made in 
this connexion to para. 5o of Rattigan s 
Digest and the authorities collected 

***Por'the foregoing reasons I hold that 
there is uo force in this appeal and 
would dismiss it with costs. 

Campbell, J.— I agree. 

QB, Appeal dismissed. 
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Harrison and Jai Lal, JJ. 

Bahai Plaintiff — Appellant. 

V. 

Surain Singh — Defendant — Respon- 
dent. 

Second Appeal No. 1285 of 1923, Deci- 
ded on Slst May 1927, from the decree 
of the Dist. J., Lahore, D/- 26th March 
1923. 

Civill^ . C . , S . rial badly conducted^ 

trial ordered. 

Where the trial of suit was badly conducted 
by all concerned from commencement, in that, 
matters not pleaded were put in issue and deci- 
sion was given by appellate Court on points not 
contained in grounds of appeal. 

Held : that a trial de novo should be ordered. 

[P 480 C 2 ; P 43L C 1] 

Harcharan Das Kumar — for Appel- 
lant. 

Nand Lal — for Respondent. 

Jai Lal, J . — The appellant Bahai 
Singh instituted a suit against Surain 
Singh for the recovery of Rs. 2,000 prin- 
cipal and interest alleged to be due on 
the basis of a balance struck and some 
cash advanced thereafter. The defendant 
pleaded inter alia that the debt had been 
discharged by payments made to the 


plaintiff's father who was a member of 
joint Hindu family with the plaintiffs 
The trial Court held that the plaintiff 
was separate from his father and that 
the debt had not been discharged by 
means of the alleged payment to hi?' 
father and decreed the suit with costs. 
On appeal the District Judge held that it 
bad not been established that the plaintiff 
had separated from bis father and conse* 
quently that the debt in suit was due- 
if at all to the joint Hindu family con- 
sisting of the plaintiff and his father.- 
The learned Judge declined to implead 
the latter on the ground (a) that no per- 
son may be added as a plaintiff without 
his consent and there was nothing on> 
the record to suggest that the father had- 
ever given any such consent and (b)* 
that the defendant raised an objection 
as to the nonjoinder of parties from the 
beginning and the plaintiff deliberately 
and persistently asserted that he alonO' 
was competent to bring the suit. 

In this connexion we may remark, 
that no objection as to the nonjoinder 
of parties was raised by the defendant 
in the trial Court or in the ground of 
appeal to the District Judge and also* 
that the finding of the trial Court that 
the plaintiff was separate from the* 
father and that the amount in suit was- 
due to him alone was not impugned in 
the grounds of appeal. Moreover th^ 
plaintiff's father was apparently present 
in the Court on his behalf in that Court 
as his recognized agent and consequently 
even if the prayer made to implead him 
did not amount to his consent to be im- 
pleaded the District Judge took no steps 
to ascertain if he consented to be 
made a plaintiff if such a course was 
necessary. The consequence is that the 
order of the learned District Judge dec- 
lining to implead the plaintiff’s father 
as a plaintiff cannot be sustained on the 
reasons given by him. In any case he 
could have been impleaded as a defen- 
dant. 

A perusal of the record shows that the 
whole case has been badly conducted by 
all concerned from the very commence- 
ment. Matters have been put in issue 
which were not raised in the pleadings^ 
before the trial Court and decision has 
been given by the District Judge on 
questions which were nob raised in the 
grounds of appeal. We consider that 
under the circumstances the best oourset 
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will bo fco sob aside bho decrees of bobh 
the trial Court and the District Judge 
and to remand the case to the trial 
Court under S. 151 of the Civil P, C., 
with direction to try the suit de novo 
after impleading the plaintiff’s father as 
a plaintiff if he consents and otherwise 
as a defendant. We order accordingly. 
Costs incurred by the parties so far shall 
abide the result of the suit. The Court* 
fee paid by the appellant on the memo- 
randum of appeal shall be refunded to 
the appellant. 

D.D. Case remanded. 
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Abduii Raoof and Jai Lal, JJ. 

Firm Ganeshi hal-Kundan Lal — 

Defendants — Appellants. 

# 

V. 

Firm Debi Sahia-Gulzari Mai — Plain- 
tiffs — Respondents. 

First Appeal No. 2295 of 1921, Deci- 
ded on 11th February 1925, from the 
decree of the Sr. Sub-J., Delhi, D/- 2l3t 
July 1921. 

(a) Contract — Construction — Contract in 
toritiny and print — Conditions in writing will 
be operative is against those in print. 

WhoQ a contract is both ia writing and in 
print, the p.irt which is in writing will be 
operative as against the part which is in print 
if there is an inconsistency between the two. 

[P 48a. C 2] 

s,': (6) Contract — Contract for sale — Goods 
arriving late due to war conditions — Contract 
is not ipso facto cancelled on passing of due 
date of arrival — Reasons for late arrival are no 
defence to suit for damages for non-delivery 
though for late delivery. 

Where goods contracted to bo sold arrive 
late duo to circumstances arising from war, 
the contract is not cancelled ipso facto and the 
reason of the delay might with success bo 
pleaded in defence of a claim for damages 
sufiered osving to the delay in making delivery, 
but not in a suit for damages consequent on 
non-delivery of the goods. fP 483, 0 2] 

(c) Contract — Construction — Due date of 
performance is date in contemplation of parties 
when contracting and not the date to which 
performance has to be postponed. 

The due date of the performance of a contract 
is the date which was in the contemplation of 
the parties at the time when the contract was 
entered into and not the date to whiob, owing 
to circumstances beyond the control of either 
party, the aoLual performance had necessarily 
to be postponed, but without any express agree- 
ment between the parties. [P 484, G 1] 
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(d) Contract — Construction. 

When a contract for sale provided : “ The 
terms of the contract shall be the same as those 
of R. J. Wood, the goods will be fresh. Pat- 
terns and invoices as received will be made 
over to you. We have purchased the goods 
from Sham Sunder Sham Lai.” 

Held that the contract to supply the goods 
was not in any way contingent on their supply 
hy Messrs. Sham Sunder Sham Lal. It was 
impossible to read this portion of the agreement 
to mean that the sellers would be absolved 
from their contract to supply if Sham Sunder 
Sham Lal did not deliver the goods to the 
sellers or that the sellers would be liable to 
supply only if Sham Sunder Sham Lal delivered 
the goods to them. [P 482 0 1, 2 ; P 483 C 1] 

(e) Evidence Acf, 101— Contract— Party al- 
leging that contract is conditional must prove 
the condition — Contract. 

The party who alleged that a contract is 
conditional on the happening of a certain 
coutingoacy must prove the existence of such 
a condition by clear and unequivocal evi- 
dence. [P 48i C 2 ; P 483 C 1] 

Des Baj Sawhney and Sagar Chand — 
for Appellants. 

Sardha Bam and Jagati Nath Bkan- 
dari — for Respondents. 

Judgment. — This suit was insti- 
tuted on the 25bh April 1919 by the 
firm of Debi Sahai Guzari Mai against 
the firm of Ganeshi Lal Kundan Lal, 
both of Delhi, in the Court of the Addi- 
tional Judge, Delhi, on the following 
allegations : 

That on the 26th August 1917 the 
defendants sold to the plaintiffs 30 
bales of D-1 white shirting of 
R. J. Wood’s office of May to November 
or December shipments ; that in spite of 
the arrival of the goods and in spite of 
the demands tho defendants did not 
deliver them to the plaintiffs. The plain- 
tiffs, therefore, claimed Rs. 15,606-4-0 
as damages on account of this breach 
of contract by the defendants. 

The defendants contested the suit ofi 
two main grounds and those are the 
only grounds which have been argued 
before us. The first ground was that 
the performance of the contract of deli- 
very of goods by the defendants to the 
plaintiffs was contingent on supply of 
the goods to the defendants by the firm 
of Sham Sunder Sham Dass of Delhi 
from whom the defendants had pur- 
chased the goods sold and that the de- 
fendants had not received the goods 
from that firm. The second ground was 
that the goods arrived late owing to 
the war and, therefore, the contract was 
cancelled or must be deemed to have 
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in any case, the 
and no damages 
claimable by the 


been cancelled, and 
delay was excusable 

plaintiffs. In the ^Iternativ^^^was 
contended that the t « ^q\{. 

very which, aooording 

was the normal date on 

laead and that the damages were to be 

calculated according to the “^8* 
rates prevailing on the normal date of 
deliverv and consequently awarded a 
decree "for Bs. 6.952-3-0 with costs 

against the defendants. The defendants 

have appealed from the decree passed 
against them and the plaintiffs have 
filed cross'objections in respect of the 
damages disallowed by the Senior Sub- 
ordinate Judge. 

The terms of contract in suit are to 
be found printed in the form supplied 
by the Delhi Hindustani Mercantile 
Association. After the printed matter 
the following conditions were added in 

manuscript : r , ^ j t i 

Oomplimeats from Ganesni Lai Kuadaa Lai 

to Debi Behai Gulzirl Mai. 

Thirty (30) bales of D-1 of white shirting of 
the office of R. J. Wood at 20 sh. 2d. (twenty 
shillings and two peace) which we have pur- 
chased in the bazar have been sold to you, will 
reoievo net profit at the rate of Rs. 2-8-0 ^(rupees 
two annas eight) per piece, all expenses in con- 
nexion therewith shall be borne by you. We 
will inform you about the arrival of the goods. 
You shall have to take delivery of the goods on 
payment in the bank or the (importing) office. 
You shall be liable for interest on the draft from 
its due date as also for the godown charges 
,irom the date of the arrival of the goods. The 
terms of the oontraot shall be the same as those 
of R J« Wood, The goods shall be fresh. 
Patterns and invoioes as received will be made 
over to you. We have purchased the goods from 
Sham Bunder Sham Lai. 

Ife was urged by the learned counsel 
for the respondents that the printed 
matter was not intended to be operative 
at all in this case, but that the parties 
had agreed to the terms of R. J. Wood 
and that there was no evidence on the 
record to show what those terms were. 
His further argument was that even 
if the terms in print were the terms of 
R. J, Wood, they wore inoperative in so 
far as they were inconsistent with the 
manuscript part of the agreement. With 
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the second part of the contention W9 
are in full accord. It is a well-recog- 
nized principle of construction of docu- 
ments that when a contract is both in 
writing and in print, the part which^ it 
in writing will be operative as against 
the part which is in print if there is 
an inconsistency between the two, We| 
hold, therefore, that if the printed part 
of the document before us was intended 
to be acted upon, it is operative only in 
so far as it has not been superseded by 
the manuscript part of it. 

As regaids the first contention of the 
learned 'counsel we note that the learned 
Senior Subordinate Judge and both the 
parties assumed during the trial of^ the 
suit in the Court below that the printed 
terms were the terms of R. J- Wood. 
The learned counsel for the appsHants 
strenuously contends that those were 
the terms of R. J. Wood. In our opinion 
the contention of the learned'counsel has 

force. If the terms of R. J. Wood 
had been different from the terms of the 
printed form, the parties naturally would 
have given evidence as to what they 
were, and the learned Senior Subordi- 
nate Judge who had dealt with a number 
of cases arising under similar contracts 
would not have accepted the printed 
terms as the terms of R. J. W"ood. Most 
of the terms that are printed are, how- 
ever, inapplicable to the circumstances 
of the case. They mostly apply to delay 
in shipment as opposed to arrival of the 
goods in India. The goods in this case 
were shipped on due dates, but were ad- 
mittedly received in Delhi on various 
dates which are mentioned in the judg- 
ment of the lower Court, and it is clear 
from the evidence of Mr. Gray, dated the 
21st February 1921, that the delay m 
their arrival in Delhi was occasioned 
by the war. Mr. Gray, has farther stated 
that usually goods arrived from Englaud 
in Delhi during 1917 and 1918 in about 
two months. Mr. Gray, we might men- 
tion is the manager of R. J. Wood and 

Go. of Delhi. , 

Now, taking the first ground on whicn 
the decree of the learned Senior Subordi' 
nabe Judge was attacked, we are of opin- 
ion that the contract to supply the bales 
was not in any way contingent on their 
supply bo the defendants by Mes^- 
Sham Sandar Sham Lai. The party who 
alleged that a contract is conditional on 
the happening of a certain contingency 



1927 Firm Ganeshi Lal 

must prove the existence of sucn a con- 
dition by clear and unequivocal evidence. 
Thera is no oral evidence oi this paint 
except the vague and unsatisfactory 
statement o! the defendants themselves. 

So far as the wAtten or printed portion 
of the contract is concerned there is no 
expression used from which such a con- 
dition can be inferred. The only por- 
tion from which we were asked to infer 
such a condition was ths second post- 
soriptum which runs as follows ; Pat* 
.terns and invoices as received shall be 
made over to you. We have purchased 
the goods from Sham Sundar Sham Lai". 
In our opinion this expression was used 
to describe the goods that were inbendel 
to be sold and to show that it was a bona 
'fide transaction of sale and purchase and 
not a mere gamble. It is impossible to 
read this portion of the agreement to 
moan that the sellers would be absolved 
from their contract to supply if Sham 
Sundar Sham Lai did not deliver the 
goods to them or that the sellers would 
be liable to supply only if Sham Sundar 
Shim Lai deli vered the goods to them. 
In our opinion the matter is so clear 
that no further comment is necessary. 
We might also mention that there is no 
reliable evidence to show that Sham 
Sundar Sham Lil did not deliver the 
goods to the defendants. The only state- 
meat on this point is that of Joti Parshal, 
defendant, who was examined as his own 
witness. His answers to the questions 
asked in cross-examination show a deli- 
berate attempt at concealment and pre- 
varication, and we have no hesitation in 
raieoting this statement as unreliable. 
Prom the above it is clear that the de- 
■fendants have failed to fulfil their part 
of the contract to deliver the goods. 
The plaintiffs demanded the goods by 
means of notices in writing on the 9th 
January 1918 and 27th April 1918, still 
the defendants declined to deliver the 

goods. 

Having found that the defendants-ap- 
pellaubs °broke their contract to supply 
the goods to the plaintiffs-appellants in 
spite of the demands in writing by them, 
the next question bh^ we have to deter- 
mine ia whether thY appellants are 
exonerated from liability %q pay damages 
to the respondents owing to the delay in 
the arrival of the goods being admittedly 
due bo the circumsbances arising from 
the war. It is in evidence that the goods 
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actually arrived in Delhi. It might 
have been in the po.verof the respon- 
dents to cancel the contract when they 
found that the goods did not arrive on 
the due date, bub there is no evidence 
that they did so. On the other band 
their conduct clearly proves an inten- 
tion bo keep the contract alive in spite of 
the delay. We do not find auy ground 
in support of the contention of the 
learned counsel for the appellants that 
the coitract must be deemed to have 
been ipso facto cancelled on the non- 
arrival of the goods on the due date. 
There is no such condition in the agree- 
ment before us and no authority has been 
quoted in support of the proposition. 
The goods have actually arrived in Delhi 
and the contract not having been can- 
celled the appellants ware bound bo 
deliver the goods. The reason of the^ 
delay might with success have been, 
pleaded in defence of a claim for damages 
suffered owing bo the delay in miking 
delivery, but not in a suit for damages 
consequent on non-delivery of the goods 
which actually arrived. In our opinion 
therefore the respondents were entitled 
to damages on account of the appsllaabs' 
breich of the contract. 

The next question is as to the date on 
which the damiges should be calculated. 
It is common ground that the damages 
should be calculate 1 on the basis of 
difference between the agreed rates and 
the market rates on the due dates of 
delivery. The learned Senior Subordi- 
nate Judge has hold that this date should 
be the date on which the goods were 
normally due in Delhi and has given the 
respondents a decree accordingly. The 
respondents, however, are nob satisfied 
and in the cross-objections claim that the 
damages should be assessed as on the 
respective dates on which the consign- 
ments actually arrived in Dalhi. This 
is because the market rates of the goods 
had gone up in the meantime. 

It was contended by the learned 
counsel for the respondents that in the 
case before us the due date of delivery 
was not the uormil date when the goods 
were expected in Delhi, bub that such 
date was left undetermined owing to the 
war and that the delivery was intended 
by the parties to be made whenever the 
goods actually arrived ; in other words, 
thit it was anticipated that the goods 
would arrive late and, therefore, the 
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normal date of arrival was not in the 
contemplation of the parties and that it 
was expressly agreed that the delivery 
could be made when the goods actually 
arrived irrespective of the time that may 
have elapsed between the date of the 
contract and actual arrival. We do not 
think that the contract before us is cap- 
able of this construction. The ordinary 
date of arrival of goods from England to 
Delhi is much loss than two months, but 
Mr. Gray deposed at the trial of the 
Court that the normal date of arriva 
during 1917 and 1918 was about two 
mouths owing to the war, and >t is noc 
denied before U 9 that in those days two 
Inths after the ^ate of shj jnt was 

ordinarily accepted as the^ » parties 

contemplated when^l^^y 

arHve^in^Dnlh'i in about two months 
from their shipnnent in England 
Ind that was the date of delivery of each 
month’s sbipmeob as agreed to by the 
narbies. The delay that actually hap- 
pened was not in the contemplation of 
the parties and could not, therefore, be 
talien in fixing the due date of delivery 
for the purpose of assessing damages 
owing to non delivery. The due date of 
the performance of a contract is the date 
which was in the contemplation of the 
parties at the time when the contract 
was entered into and not the date to 
which, owing to circumstances beyond 
the control of either party, the actual 
performance had necessarily to be post- 
poned bub without any express agreement 
between tbo parties. In our opinion 
there is no forco in the cross-objections. 

We observe that in the plaint the 
30 bales agreed to be sold have been 
split up into monthly instalments. This 
has nob been disputed by the appellants, 
and it appears that by custom among 
the traders of Delhi the mauufacturers 
of the goods in such cases are allowed to 
apportion their consignments between 
the various purchasers and this appears 
bo have been done in the case before ns 
also. There was no question before us 
as to any mistake in the assessment of 
damages. The only question ai-gued was 
whether the normal date of arrival of 
each consignment should be taken as the 
due date or the actual date of arrival. 
We have already expressed our views on 
this matter. 


The result is that both the appeal and 
the cross-objections are dismissed with 

costs. 

G.B, Appeal and cross-objections 

dismissed 
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Tek Ghand, J. 

Lekh Raj-Bhoja Bam Chamha Bam- 
Lekh Baj — Plaintiff — Petitioner. 

V. 

Shafi Muhammad — Defendant — ReS' 
pendent. 

Civil Revision Petition No. 664 ot 
1926, Decided on 9th March 1927, from 
the order of the 2nd Gl. Sub-J., Multan^ 
D/- 29th June L926. 

Civil P.C., 0, 17, R. 3~PlalnUf present 
on date of hearing but not present on date fixed- 
for return of summons-^R. 3 does not apply and 
dismissal of suit is illegal. 

A suit w IS iQsCitub.'d on the 28th May 1926.> 
Oq the 31st May 192G, the Court admitted the 
plaint and dirested that summonses for final 
disposal should issue to the defendant for tbo 
29th June 192G. It was also ordered that thO' 
10th June 1926 was fixed for the purpose of re- 
turu of the surnmonses. On the lOtb June 
neither party was present, nor bad the sum* 
mooses been served upon the defendant. It wa& 
ordered that the case should come up on the 
date fixed. 

On the 29th June 1923, the plaintiS waa 
present but the Court dismissed the suit under 
O. 17, R. 3, as he was not present on 10th June. 

Held : that 0. 17, R. 3 did not apply and the 
Court acted illegally and with material irregu* 
larity iu dismissing the suit under O. 17, R. 3. 

[P 484. C 2 ; P 485, 0 1. 2} 

Gulzari Lai for Sain Das — for Peti- 
tioner. 

Judgment. — The suit out of which 
this revision petition arises was insti- 
tuted on the 28bh May 1926 in the 
Court of the Subordinate Judge, Multan, 
exercising Small Cause powers. On the 
31sb May 1926, the Court admitted the 
plaint and directed that summonses for 
final disposal should issue to the defen: 
danb for the 29bh June 1926. It was 
also ordered that the lOth June 1926 was 
fixed for the purpose of return of the 
summonses. 

On the 10th June neither party was 
present, nor had the summonses been 
served upon the defendant. It was 
ordered that the case should coma up on. 
the date fixed. 
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On the 29th June 1926 the Court 

passed the following order : 

The pUintifl is present. The plaiutid did not 
appear on the date fixed for examiii itiou of set* 
vice of summons though there was an order to 
this effect. It is accordingly ordered that under 
•O. 17, R. 3 of the Civil Procedure Code the 
plaintiff’s suit be dismissed aud consigned to 
the record room. 

The plaintiff has preferred a revision 
petition . to this Court against this order 
and after an examination of the record 
I am of opinion that this petition must 
succeed. It is obvious that O. 17 R. 3 
has no application to a case of this kind. 

That rule is as follows : 

Where any party to a suit to whom time has 
been granted fails to produce his evidence, or 
to cause the attendance of bis witnesses, or to 
perform any other act necessary to the further 
progress of the suit, for which time has been 
allowed, the Court may, notwithstanding such 
default, proceed to decide the suit forthwith. 

The first date of hearing of the case 
was the 29th June and on that date the 
plaintiff was present. The I0th‘ June 
was fixed merely for the return of sum- 
monses with a view to issue fresh sum- 
monses in case service was not effected. 
It was not a date to which the hearing 
had been adjourned nor can it be said 
that “ time had been granted" to the 
plaintiff to perform any act for the 
iurther progress of the suit. In Harjas 
iJai V. Narain Shigh G) a Division Bench 
-of the Chief Court held that : 

the stringent provisions of O. 17, R. 3 of the 

Code of Civil Procedure cannot be invoked un- 
less time had been granted to a party speciti- 
oally for tbo performance of any of the acts 
mentioned therein and that party has com- 
mitted a default in performance thereof. 

This ruling has been followed by the 
High Court in Ram-Ladha Ram v. 

Ramza7i {2) and Karam Chand v. Jinda 
Ram (3) where it was held that the rule 
is inapplicable where the adjaurnment 
has been given in the ordinary course 
.and not at the special request of a party. 
In Bahnakund Martoari v. LacJwii 
Narain Marwari (4) the Patna Court 
held that : r. ^ 

Rules 2 and 3 of O. 17 of the Civil Procedure 
■Code apply only to cases where the actual hear- 
ing of the suit has been adjourned, and by the 

hearing of the suit is meant the hearing at which 
•the Judge would be either taking evidence- or 
•heating arguments or would have to consider 
questions relating to the determin ate oo ot the 

ID [1915] 61 P. R. 1915=29 I. C. 938=98 

P. L. R. 1916. 

<2) A. I. R. 1924 Lah. 272. 

48) A. 1. R. 1924 Lah. 404, ^ ^ 

(4) [1920J 2 U. P. L. R. (Pat.) 197=57 I. C. 

748. 


suit which would enable him finally to come to 
ail adjudication upon it. Butin cases where it - 
was clearly never intended that there should bo 
a hearing of the suit in the ordinary sense of 
the word but merely some interlocutory matter 
decided between the parlies as to the future 
conduct of the suit, the provisions of these rules 
have no application. 

Further it is to be noted that this 
rule is not applicable where the Court has 
no materials to dispose of the case. 
See Sher Ali v. Mangii. (5). I hold that 
the Subordinate Judge acted illegally 
and with material irregularity in dis- 
missing the suit under 0. 17 R. 3. 

I, therefore, set aside the judgment 
of the lower Court and accepting the 
petition for revision remand the case for 
disposal in accordance with law. There 
will be no order as to costs in this 
Court. 

D.D. Case remaiided. 

(5) [lUlOjIsdP.'K. 1919=52 1. C. 292^ 
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Broadway and Zafau Ali, JJ. 

Harchand Singh — Plaintiff — Appel' 

lant. 

V. 

Gurdip Singh and another — Defen- 
dants — Respondents. 

First Appeal No. 2152 of 1924, Decided 
on 25th November 1926, from the decree 
of the Sr. Sub-J., Lyallpur, D/- 4th 
August 1924. 

Contract Act, S. 25S—PlalnUf alleging one 
proportion of shares — Defendants alleging an- 
other — Case should be decided on evidence. 

In a suit for accounts of a partnership, where 
plaintiff alleges a certain proportion of shares, 
while defendant, while admitting partnership 
alleges different proportion, it is incumbent on 
the Courts to weigh carefully the evidence 
led by both sides and to give a decision as far 
as possible according to the weight of that 
evidence.' 489, C 2] 

Noti Sagar, Tek Chand, Devi Ditta 
Mai, Sant Singh and Sheo Narain—tot 
Appellant. 

Muhammad Shaft, Muhammad Ran 
and Badri Das — for Respondents. 

Broadway, J — On the lOth December 
1919 a partnership was entered into bet- 
ween Sardar Harchand Singh, Sardar 
Gurdip Singh, and Sardar Dalip Singh 
by which they agreed to open a Commis- 
sion Agent’s shop at Lyallpur under 
the name of “ Khalsa Dokan." The busi- 
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ness of this partnership came to an end 
on the 23rd January 1922, and it is ^n 
admitted fact that the business of this 
partnership resulted in very heavy losses. 
On the 25th May 1923 Harcband Singh 
instituted a suit against Gurdip Singn 

and Dalip Singh, in which he sued for 

dissolution of partnership and rendition 
of accounts of the business of the firm. 
He valued the suit at Es. 1.000 
taking to pay Court-fee on any sum that 
might be decreed in excess of that, an 
his plaint he slated that the partnership 
had been entered into verbally, that is, 
there was no documentary evidence or 
any deed by which the 

and Dalip Singh's 2/5ths, and that the 

partners had agreed to subscribe the 
capital in that proportion ; but that while 
he had contributed the sum of Rs. loO 
towards the capital neither of the part- 
ners bad contributed anything. He also 
stated that Dalip Singh, Defendant No. 2, 
was to be appointed as the manager and 
the agent of the firm and to receive 
remuneration at the rate of Rs. 80 per 
mensem, while he and Gurdip Singh 
were to act as advisers and supervisors 
without any remuneration and prayed 
for a decree to the following effect : 
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being Rs. 150 per mensem. Various 
pleas were also raised and the following 
issues were settled ' 

1 . Has dissolution of partnership already 
taken place ? 

2. How long (the period for which the ac- 
count can be rendered) did the partnership last ? 

3 . What are the shares of the parties in this 
pirtnership ? 

4. Is Sardar Gurdip Singh liable to render 
account ? 

5. What was the scope of partnership ? 

Parties led evidence and then, on the 

19th March 1924 , their counsel made a 
certain statement which disposed of all 
but two issues. This statement is to be 
found at page 319 of the paper-book and 
is to the following effect : 

We, both the parties, agree to the fol* 
lowing points : 

1. The account of the partnership business 
from the 10th December 1919 up to the 23rd 
January 1922 may be caused to be rendered ; 

2. If any fresh business was made after that 
date the partnership shop would not be . respon- 
sible for the loss incurred therein and ; 

3. If any outstandings were realized after 
that date or if any previous loan raised on the 
liability of the partnership business was paid off, 
the same shall be taken into consideration in 
the rendition of accounte and for this purpose a 
reasonable pay of the munim shall be allowed. 

U pon this the Senior Subordinate Judge 
recorded an order pointing out that 
only Issues Nos. 3 and 5 remained to be 
considered, and after bearing arguments 


(a) The partnership may be dissolved, date 
of dissolution fixed, and the shares of ths parties 
declared. 

(b) The rights in respect of the debts due to 
the parties and the liabilities in respect of the 
debts due from them may be determined and the 
amount due to or from each partner may be 
fixed or the account of the firm may be adjusted 
in some other way and the rights and liabilities 
of the parties may be declared. 

(c) A decree for Ks. 5,250 or for the adddi- 
tional amount that may be found due may be 
passed in favour of the plaintiff conditional on 
payment of the additional Coutt fee 

(d) The costs of the suit may also be awarded. 

The defendant^ contested the suit 
and filed separate written statements. 
They both admitted that the part- 
nership had been entered into bet- 
ween them and the plaintiff, but denied 
that the shares had been correctly stated 
in the plaint. According to them the 
share of the plaintiff Harchand Singh 
was 13/16ths, of Gurdip Singh 2/l6ths 
and of Dalip Singh 1/I6th. ^ Gurdip 
Singh claimed merely to be a * sleeping 
partner’ while Dalip Singh stated that 
be had managed the business of the 
partnership, the remuneration fixed 


he found that Issue No. 5 could only be 
decided satisfactorily after the accounts 
had been checked. The parties agreed 
to the appointment of Lala Soban Lai 
as local commissioner and Lala Sobau 
Lai then went into the accounts, 
recorded statements, and furnished ^ 
report. To this report the plaintiff and 
the defendants filed objections. After 
hearing counsel the case was decided oo 
the 4th August 1924. The learned 
Subordinate Judge passed a preliminary 
decree declaring that the shares of the 
parties were as follows : 

Plaintiff ... 13 annas in a rupee, 

Gurdip Singh ... 2 annas in a rupee, and 

Dalip Singh ... 1 anna in a rupee. 

The partnership was declared dissolved 
as from the 22nd January 1922, and Lala 
Sohan Lai was appointed receiver of the 
partnership property and directed to make 
out the list of outstanding debts, etc. 

In connexion with the fifth issue the 
learned Senior Subordinate Judge also 
issued certain directions to the receiver 
as to the method of calculating the 
capital, etc., of the partnership. 
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Against this preliminary decree the 
plaintiff has preferred an appeal to this 
Oourt and on his behalf we have hep.rd 
Mr. Moti Sagar. while Sir Muhammad 
Shaff has addressed us on behalf of 
Gurdip Singh and Mr. Badri Das for 

Dalip Singh. , 

On behalf of the appellant it has been 

contended that the Senior Subordinate 
Judge has erred in : (1) fixing the shares 
of the partnership as he has fixed them, 
and (2) his directions to the receiver m 
connexion with the capital and interest, 
etc., of the partnership. As to the second 
point, counsel for the defendants-respon* 
dents have agreed that the directions 
should be expunged and that the capital 
and interest should be left to be decided 
in the proceedings that must be ta^n 
before passiug the final decree. His 
directions are to be found in his judg- 
ment at page 362 of the paper-book and 

from the words ** The counsel (line 11 
\ . to the word " third person ” on 

page 363, (lines 4 to 14), are set aside. 

The question raised in the first conten- 
tion relates to Issue No. 3 in deciding 
which the learned Senior Subordinate 
Judge having rejected the evidence led 
by the plaintiff*appellant followed cer- 
tain principles enunciated in Fazal Khan 
V. Mt. Karam Begam (U and declared 
the shares of the partners to be as set 

out by the defendants-respondents. 

Mr. Moti Sagar contended that in 
partnership suits of this nature all the 
parties are in the position of a plaintiff 
and that therefore it is incumbent on 
each of them to prove the allegations he 
makes. Applying this principle to the 
present case he urged that the defendants- 
respondents having alleged that certain 
specific shares had been fixed, the onus 
of proving the correctness of their allega- 
tions was on them, which onus they have 
failed to discharge. 

In these circumstances, he argued, 
when the Oourt finds it impossible to 
accept the evidence of either party, the 
proper course was to fall back on b, jo 
of the Indian Contract Act and give 
effect to its provisions. The principles 
enunciated in Fazal Khan v. Mt. Karam 
Begam (IJ being inapplicable to cases of 
this nature, we have been taken through 
the evidence on the record and I have no 
hesitation in agreeing with the learned 

■ (1) [1914] 105 P. R. 1914=27 I. G.” 113=241 

P. L. R. 1915. 


Senior Subordinate Judge’s estimate of 
that led by the plaintiff-appellant. 
Sardar Harchand Singh hicaself says that 
when the shares were fixed, the only 
persons present were the partners con- 
cerned. Jiwan Singh's statement that 
he was present at the time is therefore 
clearly incredible. The only other wit- 
ness produced by Sardar Harchand 
Singh on this point was Sardar Janineja 
Singh who says that he had dealings 
with " the Khalsa Dokan ’ and, before 
starting those dealings, had questioned 
the two defendants-respondents, who had 
told him that they each owned two shares 
and Harchand Singh one share in the 
business. He says ’. I had a mind to join 
with them as a partner, ” but he did not 
do so. Neither Harchand Singh nor any 
other witness has hin'.ed even that it 
was ever contenaplated to take in any 
one as a partner and this witness state- 
ment is to my mind of no weight. It 
must, therefore, be held that the pi^in- 
tiff-appellant has failed to prove that 
the shares of the partners were fixed as 
set out in the plaint. 

Sir Muhammad Shafi contended that 
the plainbiff-appellau'; having failed to 
prove the correctness of his allegation 
as to the shares fixed the learned Senior 
Judge was right in applying the princi- 
ples laid down in Fazal Khda v. Mt. 
Karam Begum (l). and that he had no 
jurisdiction to resort to S. 253 of the 
Contract Act. In support of his latter 
contention he referred to Eshen Chunder 
Singh v. Shamchurn Bhuttoo (2), Rama- 
sami Nadan v. UlaganathaiB), Lakhshmi 
Venkaijyamma v. Venkatadri Appa Bao 
(4). Pushavali Alakk Naraya v. Secy, of 
state (5). Tika Bam v. The De^ty 

Commissioner of Bara Banki (6J, ivao 
Bakhsh v. Sajid Ali (7), Bam Rattan v. 
Labhu Bam (8), Bam Ditoaya Ram v. 
Milkhi Ram (9) Badar-ud-Din Biswas 
v. HarajtuUa Joordar (10), Badhe Maiidar 

(2) [1866] 11 M. I. A. 7=6 W. R. P. C. 5? 

(3) [1899] 22 Mad. 49=8 M. L. J. 812 (F. B.). 

(4) A. I. R. 1921 P. C. 27. 

(5) A. 1. R. 1925 P. 0. 18=49 Mad. 249-53 

I. A. 64 (P. C.). P w 

(G) [1899] 26 Cal. 707=26 I. A. 97— C, \Y. N. 

673=7 Sir. 520 (P. 0.). 

(7) [1919] 50 I. 0. 160. 

8) [1919] 50 I. 0. 366. ccq— o 

^9) [1918] 229 P. W. R. 1913=18 I. 0, 553—8 

‘ P. L. R. 1913. 

(10) [1920] 54 I. 0. 797. 
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V. Fakir Mandar (U), Wong Miin Khee v 
Teoag Shain (12), Bakhtaioar Begam v.. 
Hussaini Khanum (13) and Dioijendara 
Navain Bao v. Jogesh Chandra Dey (14), 
I have examined these authorities and 
am of course bound by the pronounce* 
ment of their Lordships of the Judicial 
Committee. I am also in full agreement 
with the authorities of the various High 
Courts that have been cited, but I do 
not consider it necessary to discuss 
these authorities ; for it seems to me that 
they deal with their own set of 
As pointed out in Quinn v. Le ithem (lo/ 
(also cited by Sir Muhammad Shaft) • 

every jadgrnent must bs read as applicable 

to the particular facts proved, or assumed to be 

proved, since the generality of 

which may be found there are not intended 

to be expositions of the whole law, but governed 
and qualified by the particular facts of the cass 
in which such expressions are to be found. 

None of these authorities deal with 
a partnership suit, and, Eduiji Man- 
charji Wacha v. VuUebhoy Khanbhoy 
(16) is an authority for the proposition 
propounded by Mr. Moti Sagar that the 
position of parties in partnership suits is 
in some particulars different from that 
of the position of parties in an ordinary 
suit — say for money. In that case the 
plaintiff had ftled a suit for rendition of 
accounts, etc., against 21 defendants. 
Some of the defendants had ftled written 
statements. The plaintiff then applied 
for leave to withdraw the suit or that 
the suit might be dismissed. Two of the 
defendants objected and applied to be 
made plaintiffs, at the same time praying 
that the plaintiffs should be made a 
defendant in the suit. The prayer was 
granted and West, J., is reported to have 
said as follows : 

Each of the parties to a partnership suit, how- 
ever he may bs formally ranked, is really iu 
turn plaintiff and defendant, and in both capaci- 
ties comas before the Court for the adjudication 
*?8bt3 relatively to the other partners, 
which the Court endeavours to determine by its 
decree (page 163.). 

It was urged by Sir Muhammad Shaft 
that that was a decision under the old 
Code and that the corresponding provi- 
sions to be found in 0. 1, R. 10, Civil P.O., 


(11) [1920] 56 I. C. 970. 

(12) (1916J 10 Bur. L. T. 119=r36 I. 0 46i 

(13) [1914] 35 All. 195=23 I. C, 355=41 I A. 

84 (P. C.). 

(U) A. I. R. 1924 Cal. 600. 

(15) [1901] A. 0. 495=85 L. T. 289=70 L. J. 
P. C. 76=50 W. R. 139=65 J. P. 708=17 
T. L. R. 749. 

(16) [1883] 7 Bom. 167. 


had rendered that authority obsolete. 
It appears however, that this authority 
waS'Considered in Brojendra Kumar Das 
y. Gobind Mohan Das (17), and it was 
held that certain provisions which ex- 
isted in S. 32 of the old Code bad been 
omitted iu 0. 1, R. 10 (2) as they bad 
been considered to be redundant. The 
decision of West, J., was approved. 

Section 253 of the Indian Contract Act 
lays down that in the absence of any 
contract to the contrary all partners are 
entitled to share equally in the proftts 
of the' partnership business, and must 
contribute equally towards the losses 
sustained by the partnership. It has 
basn urged by Mr. Moti Sagar that 
ii it be held that the plaintiff had 
failed to make out his allegations 
as to what shares had been fixed, the 
allegations made by the defendants, 
unless substantially proved by them, 
should be disregarded and the partners 
should be held to have had equal shares. 
He referred to Robinson v. Anderson (18), 
and'/JaTH Charan v. Bulagi (19), in 
support of his contention. The facts 
in the latter authority are not on all 
fours with the case now under con- 
sideration. In Robinson v. Anderson (l8) 
the plaintiff had brought an action 
claiming to be entitled as a partner 
holding an equal share. The defendant 
alleged that the shares agreed upon were 
unequal. The Master of the Rolls after 
examioing the evidence led by the defen- 
dants says at page 365 : 

It appears to me to be impossible to say, that 
there was that which Mr. Aodersoa is bound to 
establish, namaly, any agreement or any con- 
tract between the parties, that each party 
should carry on his own business separately, and 
be paid for the business which he himself con- 
ducted, totally irrespective of the plaintiff. 

1 think not only that the contrary is proved, 
bub thit, iaths absence of any evidence the 
presumption of law would have been in favonr 
of an opposite conclusion, upon the more fact of 
a joint etuploymeut. 

This view was upheld by Lord Justice 
Knight Bruce anl Lord Justice Turner 
on appeal. It will be seen, however, 
that in that ca^e the plaintiff had 
claimed that the agreement between him 
and the defendant was that they should 
share equally that is to say he alleged 
as a fact what the law would presume 
in the absence of evidence of an agree- 
ment to the contrary. In the present 

(17) [1916] 20 0. W. N. 752=34 I. 0, 

(18) [1885] 109 P R. 362. 

(19) A. I. R. 1924 All. 854=46 All. 858. 
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case the plaintiff does not allege the 
shares which would be presumed to have 
been agreed on in the absence of an 
agreement or contract to the contrary, 
but has set up a case showing that the 
shares agreed upon were unequal. Having 
failed to establish his allegations he asks 
;that the presumption raised by law 
should be given effect to despite the fact 
that the defendants^respondents have, 
while admitting that there had been a 
contract making the shares unequal, set 
up a different allotment of shares. In 
considering this point the learned 
Senior Subordinate Judge came to the 
conclusion that he should act in accor* 
dance with what is laid down in Fazl 
Khan v. Ml. Karam Segam (1). In that 
case Mt. Karam Begam as plaintiff, had 
sued Fazl Khan, as defendant, for re- 
covery of her prompt dower, alleging in 
her plaint that her dower had been fixed 
at the time of her marriage at Rs. 10,000 
and 100 gold mohars of the value of 
Rs. 25 each and that one-half of this 
amount was the prompt dower. She 
accordingly claimed the sum of Rs. 6,250. 
Fazal Khan while admitting that the 
dower had been fixed at the time of the 
marriage, alleged that it bad been fixed 
at Rs. 100 and one gold mohur of the 
value of Rs. 18 and that, therefore, all 
that the plaintiff was entitled to was 
Rs. 59. The trial Court rejected the 
evidence led by Mt. Karam Begam as 
unworthy of credence and after enquiry 
as to the amount of Mehr^ul'misl or 
customary dower, fixed it at Rs. 3,000 
and granted a decree for Rs. 1,500. 
Their Lordships of the Chief Court held 
that it was not justifiable to hold any en- 
quiry into what was the customary dower 
and that the plaintiff having failed to 
prove the allegations made by her the 
utmost that could be decreed in her 
favour would be the amount admitted 
by the defendant namely Rs. 59 and that 
was the amount decreed. 

Now it seems to me obvious that the 
principle*'laid down in that case cannot 
be universally applied, because there the 
decree was given on the admission of the 
defendant. The difficulty of applying 
the principle there laid down would be 
apparent at once if in the present case 
' 'Gtirdip Singh and Dalip Singh had sat 
up a different inequality of shares. It 
j seems to me that in suits of the nature 
i now under oonsideration. it is incumbent 


on the Courts to weigh carefully the 
evidence led by both sides and to give a 
decision as far as possible according to 
the weight of that evidence. Indeed in 
the present case it seems to me that this 
is really what the learned Senior Subor- 
dinate Judge has done, for while criticis- 
ing the evidence led by the defendants 
and coming to the conclusion that ‘much’ 
reliance could not be placed on some of 
the witnesses, he says at page 360 
line 41 : 

the shares alleged by the plaintiff are more* 
over improbable, while the probabilities are on 
the side of the defendants and heooe their cvi* 
dence can be given credence to. 

Turning to this evidence it will be 
found that both the defendants have 
been put into the witness-box and have 
sworn that the shares were as set out in 
their written statements. In support of 
their statements they produced Kidar 
Nath, Mul Raj Datar Singh and Mewa 
Singh. (The judgment here discussed 
the evidence, led by defendants and pro- 
ceeded.) These facts to my mind render 
it highly probable that the plaintiff- 
appellant’s share in the partnership was 
much larger than he is now prepared to 
admit owing to the fact that the business 
of this “Kbalsa Dokan” has suffered very 
heavy losses. After taking all the facts 
into consideration and giving all possible 
consideration to the evidence led by the 
parties in my judgment the evidence 
of the defendants-responclents must be 
held to carry weight and the conclusion 
arrived at by the learned Senior Subor- 
dinate Judge on the question of shares 
must be accepted. 

I would, therefore, dismiss this appeal 
with costs. 

Zafar Ali, J. — I agree. 

D,D. Appeal (liemis^ei. 
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Addison, J. 

* 

Bissu Mai — Defendant — Appellant. 

V. 

Ram Kishan and anothe) Plaintiff 
and Defendant — Respondents. 

Second Appeal No. 1940 of 1926, De- 
cided on 12th February 1927, from a de- 
cree of the Addl. Dist. J., Amritsar, D/- 
Isb May 1926. 
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Registration Act, S. id-Unregistered lease 
given e ifect to^Transaclton can be set aside. 

The rale that whjre a compulsorily registrable 
hut uQredst-red document has b^en given eSect 
to tL traSactioo shoald not ba set aside, <60^ 

T “?l'tVa° ‘u eoSe°s‘ to an “end the 

f^n^fa'ctioo is co»pleted. 4| Cai. 

J« oriS’fi. 

sued to eject the defeudants 
’From the allegation that 

hey were his tenants on an annual ren- 
Ll of Es. 125 by virtue of an «°«gHter- 
ed deed, dated the IJth o' April 19l7, It 
was alleged thafc the defendant had not 
paid rent for the last three years and had 
committed various acts of misfeasance in 
the temple property. One defendant con- 
fessed judgment and admitted the plain- 
tiff’s claim. The other defendants ad- 
mitted that the property was waqf and 


plaintiff to make a free use of the waqf 
property for religious purposes and that 
the procession of the idol was nob allow* 
ed to be conducted there, while other acts 
were permitted which were against the 
religious character of the property. 

One defendant has come here on 
second appeal. The ground dealing with 
the contention that the defendants were 
prejudice! by the trial of the case by a 
Sub-Judge with Third Class powers was 
not pressed before me and obviously 
there was no prejudice. The principal 
argument advanced on behalf of the ap* 
pellant was that the document in ques- 
tion was not a lease and also did not 
convey any interest in property of the 
value of more than Rs. lOO and that it 
was nob therefore, compulsorily regist- 
rable. It was said that the appellant 
was simply created a manager of the 
property in question. 

I have gone carefully through the 
document and there is no doubt that it 
is a lease of immovable property in per- 
petuity, subject to the right of the de- 
fendants bo give up possession when they 
liked, the annual rent reserved being 


that the mahanb gave it bo them by 
■ means of the agreement referred to. 
They denied, however, that they gob it 
on a lease though they admitted that 
they agreed to pay to the plaintiff, the 
sum of Rs. 125 annually, which sum was 
to be spent on the worship of the idol. 
They further pleaded that they were 


Rs. 125 a year. Full pcssesjion is given 
by the deed and the documsnb is a leas© 
within the meaning of S. 105 of the 
Transfer of Property Act. That being 
the case, ib can only be looked at to se© 
the nature of the possessicn. When that 
has been done, it is obvious that the 
possession was in the capacity of 


not liable to ejectment and that they had 
built substantial constructions on the 
property by means of public subscrip- 
tions though they admitted that they 
also had become waqf, i. e., temple pro- 
perty, under the agreement. 

The lower appellate Court has held 
that the agreement in question was a 
lease or in any case created a right and 
interest in this immovable property, the 
value of which was admittedly far in 
excess of the sum of Rs. 100, and that 
for both reasons the document was in- 
admissible in evidence, as it was not re- 
gistered, except to the extent that it 
could be looked at in order to see the 
nature of the pos'ession. The nature of 
the possession disclosed being that of 
landlord and tenant and the rent not 
having been paid for the last three years, 
ib was held that the suit was properly 
decreed. Ib was further found proved 
that the defendants did not allow the 


tenants. 

Another point arguel was that tb© 
plaintiff was not entitled to possession 
without paying for the buildings which 
had been built by public subscription. 
It was admitted, however, that the whole 
of the property, including the buildings 
in question, was waqf and the plaintiff 
the mahant of the temple in question 
was entitled to. eject the tenants from 
the proportyin quaition withoit paying 
compensation. 

Lasty, it was contended that, as the 
document had been given effect 
transaction should not be set aside. This 
argument was founded on a decision o 
the Privy Council : Mahomed Musa ▼• 
Aghore Kumar Ganguli {!)• In that case, 
however, there was a complet© oompro^ 
mise and the compromise was fully car-j 
ried out. In the case of a lease it 

Uj 1. O. 

] (P. C.). 
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ne 76 r*be said that it comes to an end and 
that the transaction is complete i. This 
argument also must, therefore, fail. 

For the reasons given I dismiss the 

appeal with costs. 

Appeal dismissed. 
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Shadi Lal.C. J., AND ZafauAli, J. 

Mrs. M. y. Petitioner- 

Appellant. 

V. 

C. E. O'Donnell and artoi/iei— Defen- 
dants — Respondents. 

First Appeal No. 1795 of 1925, Decided 
on 23rd May 1927. from the decree of 
the Dist. J., Ambala, D/- 31st March 

1925* 

:i< Divorce Act, S. Id-Husband advutting 
adtiUery alleged by wife— Admission is sufficient 
proof even In absence of other evidence-evi- 
dence Act, S. 31. 

An admission of aduUaty unsupported by cor* 
roborative proof should no doubt be received 
wTth caution, but if the Court, after sorutin.z.ng 
it carefully believes it to bi true^ it oau grant 
divorce on the strength of that admission alone 
although there might be a total absence of ^ber 
evidence to corroborate it • n 

son (29 L. J. N. S. 178 Foil.) LP 402 C IJ 

Jagan* Nath Aggarwal and Balwant 
Bai — for Appellant. 

Shadi Lai, C. J.-In this case Mi's. 
O'Donnell of Simla seek? the dissolution 
of her marriage with the principal res- 
pondent on the ground of adultery and 
cruelty. The District Judge finds that 
cruelty has been proved'; but on the 
issue of adultery he has.reoorded his opin- 
ion against the petitioner and has 
.oonsequently dismissed her petition for 

divorce. , , v u j 

Now the charges against the husband 

as mentioned in the petition were to the 

effect that he had committed adultery 

with Miss Nash, a schoolmistress, and 

also with one Mrs. Simpson. The Dis 

tricfc Judge holds that neither of these 

charges has been established, and as 
Miss Nash has not been impleaded as a 

respondent in this appeal, t e 
counsel for the appellant has confined 
hia arguments to the charge of adultery 

with Mrs. Simpson. ^ 

The adultery complained of is sought 
to be proved by the admissions made by 
the husband in two letters, which he 


wrote to his wife in the summer of 1924, 
The first letter which is dated the 14th 
of July 1924, is in the following terms : 

I am writing to you perh.ips for the la&t time 
to tell you that it is ray iotention never to live 
with you again for the simple reason that there 
has come into ray lifeia Mrs. Simpson with whom 
I lived ns man and wife at Delhi last year from 
the 31st July to 7th August. This lady is now 
in Calcutta, and as soon as you divorce ‘me, it 
is my intention to marry her. We were unsuited 
for one another due no doubt to a great extent 
to me and, I trust that your next venture, if any 
will be more successful than ours has -been. 
Look after the boy who I hope turns out well. 

It appears that the husband did not 
receive any reply from his wife, and after 
waiting about a fortnight he wrote to 
her another letter on the 29th of July 
1924. In this letter he makes the fol- 
lowing inquiry : , r, , • - 

Mrs. Simpso i writes Prom No 2 ParkManfliOi a 
Park Street. Calcutta, enquiring whether you 
are taking out proceedings against me for divorce 
as we intended as sooQ as the decree has been 
made absolute to get married. 

Now. it is beyond dispute that the 
respondent has a made a definite and clear 
admission of his guilt, and the question 
is whether there is any valid reason for 
supposing that it does not represent the 
truth. When examined by the District 
Judge before the settlement of issues he 
attempted to explain away his admission 
by saying that the statements contained 
in the letters were false and that he had 
written the first letter in anger ‘‘at being 
brought into Court by my wife in Simla 
for breach of the peace." This explana- 
tion appears to me to be false. There 
can be no doubt that he was at Delhi 
during the week referred to in his first 
letter, and he admits that he met Mrs. 
Simpson at Delhi though only once. He 
further admits that he knew the lady 
and that he wrote to her about twice a 

month while she was living at 2. Park 

Mansions, Park Street, Calcutta. He, 
however, repudiates the charge of having 
committed adultery with her. 

I entirely repel the suggestion that the 
principal respondent deliberately invented 
afalsestoiy attributing immorality to 
himself and to a lady said to be a m^re 
acquaintance of his for the purpose of 
merely teasing his wife. Nor do I see 
any reason for suspecting collusion bet 
ween the husband and the wife, ine 
plain fact is that as stated in bis own 
letters, he had contracted a liaison with 
Mrs. Simpson and was anxious to marry 
her. It is common ground that he was 
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on good ternas wibh his wife, and he 
accordingly informed her of his having 
committed adultery so that she might 
take proceedings for divorce and set him 
free to marry Mrs. Simpson. 

It may be conceded that apart from 
the admission, there is little or no evi- 
dence to prove the charge of adultery 
though the circumstantial evidence ren- 
ders It probaole that the admission is a 
true representation of facts. An admis- 
sion of adultery unsupported by cor- 
roborative proof, should no dojbt be 
received with caution ; but if the Court 
after scrutinizing it carefully believes it 
to be true, it can grant divorce on the 
strength of that admission alone although 
there might be a total absence of other 
evidence to corroborate it. The leading 
case on the subject, is Robinson v. Robin- 
son (1) in which Oockburn, C.-T., delivering 
the judgment of the Court made the fol- 
lowing observation : 

if there is evidenco, not open to exception of 
admission of adultery by the principal respon- 
dent, it would be the duty of the Court to act on 
such admission although there might be a total 
absence of all other evidence to support them. 
• • * The admission of a party charged with 

a criminal wrongful act has at all times and in 
all systems of jurisprudence, been considered as 
most cogent and conclusive proof ; and if all 
doubt of its genuinene-s and sincerity be removed 
we see no reason why such a confession should 
not as against the party making it have full 
e0ect given to it in casas like the present. 

This exposition of law has been 
endorsed in several judgments by the 
High Courts in India. 

1 am, therefore, of opinion that there 
is sufficient proof of the adultery com- 
plained of and that the charge of cruelty 
also has been established. I would ac- 
■ cordingly accept the appeal with costs 
and grant the petitioner a decree nisi 
for dissolution of her marriage with the 
principal respondent. 

— Aypeal accepted. 

(1) 29 L. J. N. S. 178. 


^ A. I. R. 1927 Lahore 492 

Zafar Ali, J. 

Karam llahi and another — Plaintiffs — 
Appellants. 

v. 

Ghulam Mustafa — Defendant — Res- 
pondent. 

Second Appeal No. 2594 of 1926, De- 
cided on 21st March 1927. 


(a) Easements Act, S. 43 — Dominant oumer 
Increasing height of waterspout dropping water 
on servient tenement by 4 feet — Easement is not 
destroyed. 

There was a parnala or a waterspout on the 
roof of the defeodaot’s house to discharge water 
on to plaintifi’s land. The defendant raised the 
height of the roof and along with it that of the 
waterspout by about or 1 fe£t. 

Held that no additional burden was thrown 
on the servient tenemeut and the easement was 
not destroyed : Harvey v. Walters, (1873), 8 C. P. 
1G2. Appl. [P 492 C 2) 

{b) Easement Act, S. 1 — Act does not apply to 
Punjab — Principles of English law apply to 
cases on easements. 

The Easement Act (5 of 1882), is not in force 

in the Punjab and cases relating to easements 
are decided by general principles of English 
Law. [P 493 c IJ 

Mohammad Alam — for Appellants. 

Mohammad Monier — for Respoudenb. 

Judgment. — There was a parnala or 
a waterspout on the roof of the defen- 
dant’s house to discharge water on to a 
land which belongs to the plaintiffs- 
Recently the defendant raised the height 
of the roof and along with it that of the 
waterspout. The question of law in- 
volved in this second appeal is whether 
by raising the height of the spout the 
defendant ha? placed an appreciable addi- 
tional burden on the plaintiffs' land. 
The original height was 7^ feet which, 
according to the plaintiffs, was increased 
by 4 or 4^ feet. Bub one of the plain- 
tiffs witnesses, who is a Mistri, stated 
that the increase was to the extent of 
2^ feat. The lower appellate Court held 
that 

a fall from 10 to 12 feet is surely a heavier 
burden than a fall from 7i feet, the admittedly 
otigioal height of the paruala ; but this increase 
Can be easily remedied by covering up the 
parnala with tin or bricks so that the water may 
fill exactly on the place where it used to fall 
and the additional height may not in any way 
increase the burden of the servient tenement. 
This would be the most equitable course to adopt 
in this case so that the defendant may coatinue 
to enjoy his easement without extra burden on 
the plaintiff. 

Counsel for the appellants contends 
that having found that the burden was 
increased, the District Judge was not 
competent to suggest a remedy for it, but 
that be noust have decreed the plaintiffs' 
suit. In support of this contention he 
cites Vamodar Das v, Tiloh Chand (l) 
and Chaudhri Keshri Sahay Singh v. 
Hit Narain Singh (2). Both these cases 
appear to be distinguishable. I n the 

(1) (1915] 13 A. L. J. 791=30 I. 0. 911. 

(2) (1920] 58 I. 0. 967. 
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former, a siugle-sboreyed house with a 
thatched roof, from a portion of which 
the rain-water was discharged on to the 
plaintiffs’ land, was converted into a 
three-storeyed pucka house with five 
spouts. It was held that there was a 
considerable increase of burden within 
the m aning of S. 23 of the Easement 
Act. In'Ghaudkry Keshri Sahay Singh 
V. Hit Naratn Singh (2) the owner of a 
dominant tenement had the right to let 
the rain-water from the roof of his house 
down from the eaves on to the roof of 
the servient tenement from a distance 
of seven feet but he subsequently raised 
the height of his roof to abo.it 21 ieat 
from the roof of the servient tenement 
and, instead of allowing the water to 
drop from the eaves, ha poured it down 
through pipes. It was held that the 
burden on the servient tenement had 
increased and that, therefore, the ease- 
ment was extinguished. 

As already stated, the increase in the 
height of the spout in the present case is 
only or 4 feet, and the learned Dis- 
trict Judge appears to have held that 
the additional burden thrown on the 
plaintiffs’ land was so slight that it 
could be remedied by covering up the 
groove of the pirnala by means of bricks 
or tin. It may further be observed that 
the Easements Act (5 of 1882) is not in 

force in thi I Province and cases like the 
jpresenb are decided by general principles 
!of English Law. These principles were 
enunciated in Harvey v. Walters (3), and 
Thomas v. Thomas (4), which cases are 
cited in Siiresh Chandra Bisivas v. Jogin- 
dra Nath Sen (5). In Harvey ^ v. 
Walters (3), the house in respect of which 
an easet^nb was enjoyed was pulled 
down aQ?was replaced by a new house 
three feet higher than the original one. 
The Court held that, in these circum- 
stances, as there was no addition to the 
burden, the easement remained un- 
affected. The plaintiff there was the 
owner of certain premises the eaves of 
which projected ovsr adjoining land of 
the defendants and had become entitled 
by length of user to have the rain-water 
drop from such oaves on to the detea- 
danbs' land. The plaintiff in rehnilding 

13) 8 

L. T. 343. ^ « 

(4) [1885] 2 0. M. & R. 34=4 L. J. Ex. 179=5 

Tyr. 804=1 Gale. 61. 

(6)[19203 24 0. W.N. 896=53 I. 0. 854=32 
0. L. J. 27. 
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his premises carried the wall abutting 
on defendant’s land to a slightly greater 
height than before, and raised the height 
of the eaves from the ground to the same 
extent. As there was no evidence that 
a greater burden was thrown on tho 
servient tenement by the alteration, it 
was ruled that the easement was nob 
thereby destroyed, and the plaintiff was 
entitled to the right of eaves drop from 
the premises as altered. This decision 
followed the earlier case of Thomas v. 
Thomas (4). 

What has occurred in the present case 
is similar to what took place in Harvey 
v. Walters (3) and the principle laid 
down therein applies to it. The decision 
of the learned District Judge is there- 
fore in accordance with the above ruling 
and appears to be equitable and just. 

The defendant has file! cross-objections 
as against that order of tho District 
Judge which requires him to remove the 
roof from over the staircase which has 
recently been roofed by him and from 
over which the rain-water is discharged 
on to the plaintiffs’ land. The objection 
is based on the ground that the plaintiffs 
did not specifically ask for the removal 
of that staircase in their plaint. This 
objection is not tenable because the- 
plaintiffs’ case on the whole was that the 
burden had been increased and should be 
removed. 

I, therefore, dismiss the appeal as well 
as the cross objections. The parties will 
bear their own costs in this Ooiirt. 

D.D. Appeal dismissedy 
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Addison and Johnstone, JJ. 

Firm Roop Bam-Bhagwan Das — Plain^ 
tiffs — Respondents. 

V. 

Firm Nanak Bam’Chhaju Bam — 
Defendants — Respondents, 

Appeal No. 2785 of 1 923, Decided on 
6bh June 1927, from tho order of the 
Dist. J., Delhi, D/- 2l9fc August 1923. 

Contract Act, S. 189 — Purc)iase contract by 
agent for principal — Principal not remitting 
money in time, nor instructing agent — Agent has 
authority to settle at market rate. 

The plaintiffs as dommission agents, bought 
on behalf of the defendants certain goods to be 
delivered on a certain date. Before tho datooff 
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delivery, plaintiffs telegraphed to the defendants 
to remit the purchase price 
otherwise they would be compelled to sell at the 
market rate at the risk of defendants, 
ants took no action and. on due date, plaintins 
settled with the person whom they pur- 

chased at the market rate and sued the defend 

ants for loss. 

Held : that when defendanls failed to remit 
the purchase money, the plaintifis, as 
agents had implied authority to f 
market rate and the defendants were haWe^for 

the loss. ^ 11 * 

Shamair Chand—ioi Appellants. 

Addison, J— The plaintiffs who are 

commission agents, °° 

the defendants on the 26th N^“be 

1919,25 bales of gunny bags at 
Ks. 56-12-6, to be delivered on the 2nd 
May 1920. On the 30tb April 1920 
plaintiffs telegraphed to the defendants 
to remit the purchase price within 24 
hours, otherwise they would be com- 
pelled to sell at the market rate at the 
risk of defendants. Defendants took no 
* action and, on the due date, plaintiffs 
settled with the persons from whom they 
purchased at the market rate, which was 
Bs. 48-10-6. The loss was Rs. 676-5-9, 
■and in a suit brought by the plaintiffs 
^against the defendants for this and other 
'sums, this sum was disallowed on the 
'ground that the plaintiffs should have 
themselves paid their sellers for the 
goods in spite of defendants not remitt- 
ing the money, taken delivery of the 
goods and then sued the defendants for 
the whole price. 

I have no hesitation in bolding that 
when defendants failed to remit the pur- 
chase money, the plaintiffs, as their 
agents had implied authority to settle at 
the market rate, that is, on the possible 
terms. This follows from the defend- 
ants’ conduct in not replying to the 
telegram sent to them. The plaintiffs 
became responsible to the persons they 
purchased from and, seeing that the 
market price had fallen very much, they 
were entitled to settle and thus avoid 
the risk of further loss. The agents 
were diligent in communicating with the 
principals before the due date and re- 
ceived no money and no instructions, 
though they said that they would be com- 
pelled to sell, if the money was not sent 
by the due date. In these circumstances 
the plaintiffs mast succeed and I would 
accept this appeal ok parte and order 
that the decretal amount be increased 
by the sum of Rs. 676-5*9 with costs on 


that sum throughout, in addition to the 
proportionate costs already allowed in 
the Court of first instance on the sum 

decreed by it* 

Johnstone, J. — I concur. 

G.B. Appeal accepted 
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Addison, J. 

Ag\ja Singh — Defendant — Petitioner. 

V. 

Sunday Singh — Plaintiff — Respondent. 

Civil Petition No. 65 of 1927, and 
Appeal No. 2811 of 1926, Decided on 7th 
March 1927, for stay of execution pro- 
ceedings in Suit No. 87 of 1925. 

* (a) Civil P. C., 0. 41, R. 5— Order appeal- 
able under S. 104 if), Civil P, C., — R* 6 does not 
apply. 

No power is given to an appellate Court to 
stay execution of a decree when an appeal is 
preferred from an order under S. 104(f). 31 Oah 
1031. Rel. on. [P 495, 0 1] 

(6) Civil P. C., 0. 41, I?. 5-~AppUcabiUty, 

An interim order of stay cannot be made_ ab- 
solute as regards the money already paid to 
decree-holder under the decree. [P 495, 0 IJ 

Sdrdha Bam — for Petitioner. 

Kishen Dayal — for Respondent. 

Order. — Under the provisions of 
para. 21 of the second schedule of the 
Civil Procedure Code the Senior Sub* 
ordinate Judge, Delhi, ordered an award 
made without the intervention of the 
Court to be filed and pronounced judg* 
ment in accordance therewith. From this 
order a first appeal under S. 104 (f) of 
the Civil Procedure Code ba^ been ad' 
mitted. The appellant applied to this 
Court for stay of execution of the decree, 
which followed the order appealed from 
under the provisions of para. 21 (2) of 
the second schedule of the Civil Pro* 
cedure Code. An ad interim order of stay 
was made to the effect that the money 
payable under the decree should not be 
paid to the decree-holder except upon 
security being given for its refund to 
the satisfaction of the executing Court, 
while the execution of documents trans- 
ferring property from the judgment- 
debtor to the decree-holder was com- 
pletely stayed. The decree-holder has 
now appeared to show causa against 
this order. 
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The application is under 0. Hi B. 5 
Civil Procedure Code. It is, however, 
clear that this rule only applies if there 
is an appeal from a decree. This fol- 
lows from the wording of the section 
and it was also the view taken m 
Bhagivat Bajkoer v. Shej Golayn Sahu (1)- 
Under the provisions of 0. 41, B- 
Civil Procedure Code, R. 5 of the same 
order can be applied if there is an ap 
peal against an order made in execution 
of a decree. Neither of these two rules 
however apply to the present case as 
here there is only an appeal under b. iU-l 
(f), Civil Procedure Code, against an 
order filing an award ^ in an arbitration 
without the intervention of the Court. 
There is no appeal from a decree, nor 
is such an appeal competent except in 
so far as the decree is in excess of, or 
not in accordance with, the award. It 
may be the case that _ if the appeal is 
‘accepted the decree will ipso facto also 
'beset aside. But that doss not alter 
the fact that there is no appeal from the 
decree. I must therefore bold that no 
power is given to an appellate Court to 
stay execution of a decree when an ap- 
peal is preferred from an order appeal- 
able under S. 104(0 of the Cml Pro- 
cedure Code. . 

I might mention that most of the 

money payable under the decree had 
already been given to the decree-holder 
before the ad interim order of stay was 
passed. In any case therefore the order 
c^Duld not have been made absolute as 
regards the money already paid .see 
Mulla’s Code of Civil Procedure, 8th 

Edition, at the top of page y 2^. 

Eor the reasons given I disohatoe the 
ad interim order of stay of execution, 

dated the 26th January 1927. 

P P Order discharge'i. 

(1) tl904J 31 Oftl. 1081=9 0. W. N. 123. 
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Eforde and Addison, JJ. 

Emperoi — Appellant.- 


V. 


Bitofa— Accused— Respondent. 

Criminal Appeal No. ° from 

Decided on 16bh February from 

the order of the S. J., Kama , < 

May 1926. 


Penal Code, Ss. 447, 441 ani 40— " Offence " 
in S. Hi Includes offence tinder S. 24, Cattle 
Trespass Act-~^Penal Code, Ss, 441 and 40, 

Eatenogthe cattle ' pound with intent to 
commit an ofieuce under S. 24, Cattle Trespass 
Act amounts to criminal trespass within the 
meaning of S. 447 and entering the pound with 
intent to intimidate the person in charge of the 
tjound amounts to an ofience under S. 447. 

^ CP 496 C 1] 

Carde/i'-Noad — for Appellant. 

Raj Krisheii Bit — foe Rssroudeut. 

Fforde, J. — The respondent was tried 
under S. 453 of the Indian Penal Code 
by a Magistrate invested with first class 
powers for having committed lurking 
house-trespass or house-breaking by night 
after having made preparations for 
causing hurt, and was convicted and 
sentenced to six months rigorous 
imprisonment with a fine of Rs. 50, 
and, iu default of payment of the fine to 
further rigorous imprisonment for three 
months. On appeal to the Sessions Judge 
this conviction and sentence were set 
aside. The learned Sessions Judge held 
that no offence had been ^ established 
under the provisions of S. 458 of the In- 
dian Penal Code, and further held that 
the only penal provision under which the 
accused could be proceeded against was 
S.’24of the Cattle Trespass Act. Ha 
also expressed his opinion that_ proceed- 
ings under S. 24 would not lie as the 
prosecution had not shown that the 
cattle seized had caused any damage 
within the meaning of that Act. The 
learned Sessions Judge upon these find- 
ings accepted the appeal of the accused 
and acquitted him. The Crown have 
now appealed to this Court against that 
'judgment of acquittal. 

The learned Government Advocate has 
nuite rightly conceded at once, that 
S 458 of the Indian Penal Code could 
not apply to the tacts of this case. The 
facts Und by the trial Magistrate are 
that on the night of the 23rd, o'-' ear*y 
morning Of the 24th of January 1926. 

one Nihala seized a cow balongmg to the 
accused which he found grazing m his 
wheat crop and had it impounded in the 
cattle-pound of Mokhra, obtaining a 
receipt from the keeper of the pound. On 
the same night or early morning the ac- 
cused proceeded to the cattle-pound, 
opened the lock, entered and drove on 
his cow, after slightly injuring the 
chaukidar who attempted to prevent him. 
The learned Government Advocate con 
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tends that this act of the accnsed 
amounted to the offence of criminal tres- 
pass within the meaning of S. 447 of the 
Indian Penal Code, read with the defini- 
tion given in S. 441. He says that the 
accused’s act amounted to an entry upon 
property in the possession of another 
person with intent (1) to commit an of- 
fence and (2) so intimidate the person 
who was lawfully in charge of those 
premises. S. 40 provides that in Chap. IV 
and certain specified sections, the word 
“ offence " denotes an offence punishable 
under the Indian Penal Code or under 


any special or local law as in S. 40 de- 
fined ; and, further, that under certain 
other sections, including S. 441 the word 
“ offence ” has the above meaning when 
the thing punishable under the special 
or local law is punishable under such 
law with a penalty amounting to six 
months’ imprisonment or upwards, whe- 
ther with or without fine. The Govern- 
ment Advocate contends that an offence 
within the meaning of the latter part of 
3. 40 has been committed under the pro- 
visions of S. 24 of the Cattle Trespass 
Act, and that, accordingly, as the accu- 
sed entered upon property in possession 
of another with intent to commit an ^ct 
which is made an offence by the Cattle 
Trespass Act, he is guilty of criminal 
trespass within the meaning of S. 447. 
iThe Government Advocate also contends 
that the accused in entering the pound 
did so with intent to intimidate the per- 
son in charge of the pound, did in fact 
intimidate him and thereby committed 
an offence under S. 447. 

I think that upon the facts of this 
case both the learned Government Ad- 
vocate’s contentions are sound. There 
is no doubt that the accused did enter 
the pound, that be did it to intimidate 
the chaukidar in charge of that pound, 
and that he also did it for the purpose of 
removing his cow which had besn pro- 
perly seized within the meaning of the 
provisions of the Cattle Trespass Act. 
I have not the slightest doubt that the 
accused’s cow was grazing in the wheat 
crop of Nihala, and, therefore, Nihala 
was authorized under S. 10 of the Cattle 
Trespass Act to impound it. For these 
reasons I am of opinion that the accused 
should have been convicted under S. 447 
of the Indian Penal Code, but not linder 
b. 458. I would accordingly accept this 
appeal, set aside the order of acquittal 


of the learned Sessions Judge and would 
convict him under S. 447 of the Indian 
Penal Code and sentence him to a fine of 
Rs. 50 with one month’s rigorous impri- 
sonment in default of payment, in subs- 
titution for the conviction under 3. 45S 
had by the trial Magistrate and for the 

punishment. awarded by him. 

Addison, J. — I concur. 

Appeal accepted. 
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Harrison, J. 

Mrs. Peter and another — Accused-" 
Petitioners. 

v. 

Emperor — Opposite Party. 

Criminal Reference No. 1679 of 1926, 
Decided on 25th March 1927, made by 
the S. J., Karnal, on the 4th November 
1926. 

Penal Code, S. S63—Giiardtam and Wards 
Act, S. 17 (4) — Christian woman becoming Hindu- 
and taking her children by Christian husband 
with herShe ts not guilty under S. 363. 

Ooe P. who was formerly a Christian changed 
her religion and became .n convert to Hindasim. 
She lefc the house in which she was living dur- 
ing the absence-ot her husband who had gone to 
another place. When the latter cime back he 
demanded his children, but they were not handed 
over to him. 

Held \ that on these facts there is no question 
of an offence under S. 363 : 41 Cal. 714, Poll. 

fP 496 G 2 ; P 497 0 ll 

Facts. — Applicants Mrs, Peter and 
Brahma Sarup have been charged by 
Munshi Gulnawaz Khan, Magistrate, Isl* 
class, Karnal, on 24th August I936r 
under Ss. 363 and 380 ' and abetment of 
tho3e offences raspec'iiveiy, and they havo 
file! an application for revision of tho 
charge. 

It appears that Mrs. Peter who was 
formerly a Christian changed her religion 
and became a convert to Hindusim 1° 
March 1926. She left the house in 
which she was living during the absence 
of her husband who had gone to 0elb** 
When the latter came back he demanded 
his children, but they were not banded 
over to him. Hence this proseoution* 

Grounds. — The chief contention of 
the applicant's counsel before me is 
there is no law under which among 
Christians a father has a preferential 
right to the custody of his children than 
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the mother and that, therefore, the re- 
moval of her children by Mrs. Peter to 
another house does nob amount to an 
offence under S. 361, Indian P. 0. 
This contention appears to be right. 

S. 41 of the Indian Divorce Act of 1869 
lays down that in a suit ‘for obtaining a 
judicial separation the Court may make 
such order about custody of the children 
as it thinks fit, 01. 4 of S. 17 of the 
Guardians and Wards Act lays down that 
as between parents who are European 
British subjects adversely claiming the 
guardianship of the person, neither 
parent is entitled to it as of right : see 
also para. 3660 of Gour’s Penal Law, 
3rd Edition, Volume iind and Anne 
Elizabeth Barthwick v. Herbert Charles 
Barthwick (1). The last was a case 
where the Court had awarded a custody 
of a child to the husband who had ob- 
tained a decree nisi for divorce. The 
wife had removed the child, whereupon 
she was prosecuted for kidnapping under 
S. 361. The High Court quashed the 
proceedings holding that the wife 
had committed no offence so long as the 
decree nisi against her had nob been 
made absolute. The learned Public 
Prosecutor has been able to cite no 
authority to the contrary except S. 60 of 
the Indian Succession Act 1925, which 
lays down that a father may by a will 
appoint a guardian of his child during 
minority. That does not mean that he 
has got a preferential right to the 
mother. All that that section lays down 
is that be may appoint a guardian by a 
will. The provisions of S. 17 of the 
Guardians '‘and Wards Act referred to 
above are much more clear on the point 
which is in dispute. Apart, therefore, 
from the question whether the children 
were really under the gurdianship of the 
father or the mother, which seems to be 
doubtful on the evidence on the record, 
I think a charge 'under S, 363 or its 
abetment should not have bepn framed 
against the applicants in this case. The 
record is, therefore, submitted to the 
High Court with recommendation that 
the charge under S.'363 andiS. 363/109 
be qua«>hed, 

Order. — The facts of this case are 
explained in hia order df reference by the 
learned Sessions Judge. It has been laid 
down in Anne Elizabeth Barthwick v. 

Ul [19UJ 41 Oal. 714=22 1. 0. 424=18 0. W. 

N. 484. 
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Herbert Charles Barthwick (1), that on 
these facts there is no question of an of- 
fence under S. 363 and the law has 
been clearly explained in that ruling. 
The charge under S. 380 is I think 
clearly unwarranted. I quash both 
charges. This has the effect of an acquit- 
tal of Mrs. Peter and Brahma Sarup and 
I order accordingly. 

D.D. Accused acquitted. 
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Dalip Singh, J. 

Gulab Khan — Plaintiff — Appellant. 

v. * 

Gulab and others — Defendants — Res- 
pondents. 

Second Appeal No. 1050 of 1926, De- 
cided on 15th January 1927, from the 
decree of the Dist. J., Attock, D/- 19bh 
January 1926. 

Begtstration Act, S. n-^-^Agreemenl not .to sell 
or mortgage a house built on site belonging to 
another — Site owner not to eject hozise-owner 
House worth more than Bs. 100 — Agreement is 
compulsorily registrable. 

A built a house on site belonging to B, a, 
Sardar. and executed an agreement as follows ; 

“ The bouse which I have built at my own 
expense 1 am not entitled to sell or mortgage. 

I ^sill pay the Sardar annas eight every six 
months. The Sardar will not be entitled to 
eject me.” The house was worth more than 
Rs. 100. 

J/eW ; that the document is either a kabu- 
liyat and would require registration as it creates 
a perpetaal tenancy, or at best it was a docu- 
ment declaring rights in property of more than 
Rs. 100 and it would need registration even if it 
were not a lease. [P 498 C 1, 2} 

Nanak Chand Chopra — for Appellant. 
SheoNarain \OT Bishan Narain — for 
Respondents, 

Dalip Singh, J.— In this case Defen- 
dant No. 1 mortgaged the house in suit 
to Defendant No. 4 for Rs. 99 on the 
26th May 1922, On the 15th July 1922 
be also mortgaged it 'by two mortgage 
deeds of 80 each to Defendants Nos. 5 
and 6. Defendant No. 4 obtained a 
decree on his mortgage deed and in exe- 
cution applied foi* sale of the house. 
The plaintiff alleges that by reason rof a 
special agreement with him Defendants 
Nos. 1 and 2 had no power to mortgage 
this house and therefore the ‘.house can- 
not be sold in execution. He alleged 
that Dulla, father of Defendants Nos. 1 
and 2, had built a house by permission 


s 
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of the plaintiff on the site 

possession of and belonged 

tiff and thab in consideration of nis 

being allowed to do so he had executed 

the agreement relied on, 0 re v 

words of which areas follows. 

Th« house which I have built at my own ex- 

^ “ wm not eati-led to sell or mortgage. I 

n^n w the sirdar eight annas every six months 
Thl Lrdar will not be entitled to eject me. 

Tha nlaintiff produced two witnesses : 
on^his^on, who is also his Mukhtar and 
the other the scribe of the deed. The 
deed is unregistered. The scribe depose? 
that the site of the house in dispute 
belonged to and was in possession o£ the 
plaintiff, that Delia had built this 
house on it ani that Dalla executed 

this agreement 

him and thumb-marked by him. This 
evidence is supported also by the son 

of the plaintiff as witness. 

The trial Court dismissed the suit 

holding that -the document was a per- 
petual lease and its registration was 
compulsory and it therefore could not 
be admitted in evidence; that apart from 
the document the custom of the village 
was that non* proprietors could alienate 
their houses and that the condition in 
the deed that the executant should have 
no power to 'alienate the house could 
not override the customary rights of 
alienation because no consideration was 
proved for Dulla's giving up those rights. 
It also held that it was not proved that 
the agi'eement related to this present 
house in dispute. In appeal the learned 
District Judge held that the document 
was not a lease relying on Beni v. Puran 
Das$ (1), but he held that the document 
did not prove anything as it^ was not 
shown that eight annas was paid as rent, 
that no consideration was proved for 
Dulla’s giving up the rights to mortgage 
or sell the house and that the evidence 
for the plaintiff did nob prove the 
circumstance? under which the docu- 
ment was written. He therefore held 
that it was nob proved that *the plaintiff 
was proprietor of the site in suit or 
that the document was binding on Dulla’s 
heirs. 

In second appeal it is contended by 
counsel for the appellant that there is 
evidence to show that the document 
referred to the house in dispute and that 
the only poqqible inferenoe is tha t in 

(1) Cl90i] 27 All. 190=:{1904) A. W. N. 212- 
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consideration of being allowed to build 


on the site owned by the plaintiff the 
defendants' father Dulla agreed not to 
sell or mortgage the house to pay eight 
annas every six months in consideration, 
and that Delia could not be ejected 
therefrom. Counsel for the respondent 
contends that the document is either a 
lease and therefore needs registration or 
is an agreement affecting the rights in 
land and immovable property of more 
than Rs. 100 in value and therefore 
needs ‘registration. There is force in 
both of tho?e contentions. In the case 
reported in Beni v. Pnran Das (I), the 
document was not addressed to anyone. 
In this ca ?0 the ‘document is addressed 
to the plaintiff and as it was produced 
by the plaintiff's son it wa? presumably 
accepted by him. This document would 
therefore be akabuliyat and would there 
fore require registration as it creates a 
perpetual tenancy. 

Secondly, if I am wi'ong on this point, 
the fact that in 1922 the house was 
mortgaged for Rs. 99 plus Rs. 160 
altogether, that is to say, for Rs. 259, and 
the fact that the plaintiff’s son stated 
that he would nob accept Rs. 500 as the 
price of the house, show that the value 
of the house is at least somewhere near 
Rs. 400 to Rs, 500. Allowing for the fact 
that prices have risen since 1906 the 
price of the house in 1906 would be 
over Rs. 100. As the document declares 
rights in this property of more than 
Rg. 100 it would need registration even 
if it were nob a lease. I would there- 
fore hold that the document is inadmis- 
sible in evidence. I also 'agree with the 
learned District Judge that it is nob 
shown in what circumstances this doou* 
menb came to be executed nor what the 
consideration was for Dulla’s agreeing 
not to alienate the house. It may bo 
that the explanation given by counsel 
for the appellant is the most plausible 
one, but even assuming that this is so it 
was open to the learned District Judge 
to draw or nob to draw the inference of 
fact from the statements contained in 
the document. He did nob so draw the 
inference and I cannot hold that he was 
wrong or perverse in that view. I there- 
fore hold that ‘the appeal fails and is 
dismissed, but in the circumstances 1 
make no order as to costs of this appoah 
D.D. Appeal dismissed. 



1927 HAKiii Rai V. Firm Ishar Das (Campbell. J .) 

.Sc A. 1. R. 1927 Lahore 499 

FFORDE and CAMrCKLL, JJ. 


Lahore 499 


Hakim Rai and another Plaintiffs 

Y. 

Firm Ishar Dns-Gorkh Rai andotheis 

Defendants— Respondents. 

First Appeal No. 2849 ot 1925, Deeded 
on 3rd February 1927. from the order of 
the Senior Sub-J.. Gajranwala, D - oth 
Ocfcob0i^ 1925* 

Ma) Couri Fee, Act, S. 7 (4) (c)-S«^ to set 
e^stdelcZ on the ground oj fraud-Ad valorem 

fee mt4si be paid. 

A suit to set aside a decree oa the ground of 
fr^d is not a mere declaratory one but it is one 
in which oonsequeatial relief is prayed. In 
auoh cases the substance not the 
of the plaint is to be looked to . 

<F B.) and 39 Cal. 701, Foil. CP oOO C 2] 

th\ Civil P C. 0 . G, B.nSutt framed as 
1 . deefarafirtf but falUng under Court Fees 
Act St 7 (4) (®) — Opportunity to amend was not 

•given. , , . 

■Where a suit as framed was a mere declaratory 

one but it was found in appeal that it was one 
eoming'«na« 8- 7 (iv) (o), Court Pees Aot, and 
S was uo allegation that a fresh smt if 
brought under O. 7, E. 18. would bo barreg. an 
opportunity to amend so as to iuoludo a prayer 
of consequential relief was not given. [P 500 C 2] 

Mukand Lai Puri— for Appellants. 

Mali Sagar and Baj Keskore— (or Bes- 

ipondents. 

Campbell, J.-The appellants pre- 
sented a plaint in the Court of the Senior 
Subordinate Judge, Guirauwala, in which 
the prayer was as follows : That a deoree 
ha passed in favour of the plamtiEfs 
against Defendants Nos. 1 and 2 doclar- 
ing that the decree dated the Gbh March 
1924 for R 3 , 29.101-15-9 obtained by 
them against the plaintiffs from the 
Bombay Court is based on fraud and 
deception and is not enforceable. 

On this plaint the plaintiffs paid a 
Oourt-fee stamp of Rs. 10 0-0 as provided 
■for in Art. 17 (iii) of the Court Pees Act, 
which prescribes that fee for a smt to 
obtain a declaratory decree where no 
consequential relief is prayed. The 
Court, on objection being taken to the 
Oourt-fee. ruled that the suit was not a 
mere declaratory suit bub a declaratory 
suit with consequential relief which 
should be stamped in accordance with 
S. 7 (4) (o) of the Act ad valorem 
on the amount at which the plain- 
iiiffs valued the relief sought. The 
Oourb further held that since the plain- 


tiffs had valued the suit for purposes of 
jurisdiction at Rs. 29,101-15-9, they 
could nob declare a different valuation 
for purposes of Court-fee. The Court 
gave the plaintiffs time from 27th August 
1925 till the 5th October 1925 to make 
up the deficiency in Court-fee. On the 
5th October no additional Court-fee -was 
paid and the plaint was rejected. The 
plaintiffs have appealed to this Court. 


The question for our decision is whe- 
ther the suit falls under S. 7 (iv) (c) or 
under Art. 17 (iii) of the-Court Pees Act. 
The appellants rely upon Sagajirao 
Khanderav y. Smith (1). where it was 
held that when the only prayer in the 
suit is to have a decree set aside as null 
and void it is a suit for a declaratory 
decree without consequential relief and 
that Art. 17 (iii) is applicable. The view 
of the Judges was apparently, that the 
Court must take what the plaint says 
and must nob go beyond it and that it is 
nob concerned with the question whether 
a mere declaration that .a decree is void 
will have any practical effect. This 
decision was followed in Zinnatunnessa 
Khatun v. Girindra Nath Mukerjee (2) 
where it was observed that the safest 
course in these cases is to ascertain what 
the plaintiff actually asks for by his 
plaint, and nob to speculate upon what 
may be the ulterior effect of his success. 

A different view altogether has been 
adopted by a Pull Bench of the Madras 
High Court in Arunachalam Ghetty y. 
Bangaswamy Pillai (3). The question 
referred was whether a suit for a decla- 
ration that an instrument of mortgage or 
sale executed by the plaintiff or a decree 
that has been passed against the plaintiff 
for a debt is nob binding on him, is a 
declaratory suit only, or whether it is a 
suit with consequential relief falling 
under S. 7 (iv) (c) of the Court Pees Act. 
The Court held that the sub^'tance and 
nob the language of the plaint is to be 
looked bo and that a suit* of the nature 
described in the reference which merely 
asks for a declaration is none the less a 
suit for a declaratory decree with conse- 
quential relief within the meaning of 
S. 7 (iv) (o). This conclusion was arrived 
at after considering a number of previous 


( 1 ) 

( 2 ) 

(3) 


18961 20 Bom. 736. 

19031 30 Cal. 788. 

19161 38 Mad. 922=28 M. -L. J. 118=28 
I. 0. 79=(1915) M. W. N. 118 (P. B.). 
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authorities which are set forth in the 

if alater case DeoUli Koer v. Kedar 
XT /fc fi) the Calcufeta Court appears to 
f 1 ttken a V 0 W which is inconsistent 
h tha" taken in the former Calcutta 

rase Zinnaiunnesia Khaticn y. G^,^ndra 

Nath Mukerjee (2) The 

if is not mentioned in the judgment. 
The suit was for a declaration that a 
registered deed was invalid and that the 
decree passed on the basis of it was also 
invalid and the lower Court had dis- 
missed it on the ground that a Court-fee 
“f 10 0 0 paid on the plaint was in- 

r.fflcieut. A preliminary objection was 
raised that the same fee paid on the 

memorandum of appeal was also insua- 
• fc The preliminary objection was 
Instained in a judgment in which it seems 
to me that the Judges endorsed the find- 
ing of the Madras Full Bench that the 
substance and not the language of the 
olaint is to ba looked to. It was noticed 
that although a mere declaration was 
sought, the case was not one which came 
within the scope of S. 42 of the Specific 
Relief Act under which alone a plaintiff 
is entitled to sue for a declaration without 
consequential relief. Sir Lawrence Jenkins 
who delivered the judgment observed : 

It is a common fashion to attempt an evasion 
of the Court-fees by casting the prayers of the 

plaint into a declaratory shape but the 

device does not merit encouragement or favour. 


Later on he remarked that the Courts 
must be guided by the provisions of 
S. 42 of the Specific Relief Act as they 
are expressed and should be astute to 
see that the plaints presented conform 
to the terms of that section. 

The last of the cases cited before us is 
a decision of this Court, Bua Ditta v. 
Ladha Mai (5), Deokali Eoerv. Kedar 
Nath (4) was nob apparently cited before 
the Bench, but Sagajirao Khanderav v. 
Smith (l) and Zinnatunnessa Khatun v. 
Oirindra Nath Muherjee (2) were, and 
also the Madras Full Bench decision, 
Arunachalam Chetty v. Rangasawmy 
Pillai (3), as well as a later Madras case, 
Ramanadhan Chettiar v. Annamalai 
Chetty (6) which followed the Fnll Bench 
and held that a suit to declare that a 


(4) [1912J 89 Cal. 704=15 I. 0. 427=16 0. W. 
N. 888. 

(6) tl920] 2 U. P. L. B. (Lah.) 87=54 I. C. 
838. 

(6) [1915] 29 I. 0. 132. 


Emperor 

decree is fraudulent and void would nofc 
lie unless followed up by a prayer for 
consequential relief, such as ‘an injunc' 
tioQ restraining the decree-holder from 
executing his decree. The suit out of 
which fiua Ditta v. Ladha Mai (5) arose 
was one for a declaration that an arbi* 
trator s award and the decree passed in 
accordance therewith were based upon 
fraud and were inefl'ectual and inopera- 
tive against the plaintiff, a prayer being 
added for any other relief, etc. The 
Judges held that the Madras rule should 
be applied, but what they actually did 
was to direct the Court below to allow 
the plaintiff an opportunity to amend 
his plaint so as to include the necessary 
prayer for consequential relief and to* 
value this relief and to pay Court^fee on 
his valuation. 

In my opinion the correct view of 
such cases as the present is that taken 
in Arunachalavi Chetty v. Rangasawmy 
Pillai (3), and Deokali Koer v. Kedar Nath 
(4), and they must be held to be declara’ 
tory suits in which consequential relief 
is prayed. The lower Court, therefore, 
was right in regarding the suit as one 
falling under S. 7 (iv) (c) of the Court- 
fees Act. 

There is no allegation that a fresn 
suit, such as the plaintiffs are entitled 
to bring under O. 7, R. 13, would be 
barred by limitation, and hence I see no 
reason for adopting the course taken 
in Bua Ditta v. Ladha Mai {6). I would 
simply dismiss this appeal with costs. 

Fforde, J. — I agree. 

D.D. Appeal dismissed^ 
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Broadway, J. 

Godha — Accused — Petitioner.- 

V. 

Emperor — Opposite Party. 

Criminal Revision No. 1192 of 
Decided on 6th December 1926, from ^0 
)rderofth0 S. J., Jullundur, D/- 7bli 

Fuly 1926. 

fa) Penal Code, S. 21b— Scope, 

Section 215 does not apply to the actual offen- 
ler : A. I. R. 1925 Lah. 563, Foil, [P 501. 0 U- 

(6) Criminal trial— Evidence.- 
A Court is not bound by the opinion of ^ 
jredeccsBor about the evidence in a connect^ 
iase. It should weigh the evidence 
[orm its own opinion. .[P S^l. O iJ. 

Shambku Lai Pwri— for Petitioner. 
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Broadway, J — The petitioner in 
this case, one Godha, son of Abdnlla, has 
been found guilty of an offence under 
S. 215. Indian Penal Code, and sentenced 
to undergo rigorous imprisonment^ for a 
term of one year and to pay a tine o 

Es. 50, or in default to undergo a further 
term of rigorous imprisonment for one 

month. 

It appears that two persons were ac 
cased of having stolen certain bullocks 
and then of having obtained a sum ot 
Bs. 220 for their recovery. OE these 
two persons, Ismail was arrested and 
' proceeded against. He was convicted o 
an offence under S. 4U. but on appeal 

the learned Sessions Judge. Colon^el Boe, 

found it impossible to believe the evi- 
dence of certain witnesses and Ismail 
was acquitted. The present petitioner 

Godha absconded while these pro 
oeedings were going on. Ho vvas 
eubsequently arrested, sent up 
trial and the Magistrate found him 
guilty under S. 215 of the Indian Penal 
Oode and sentenced him aS stated above. 
On appeal, the learned Sessions Judge 
clearly gave 'it as his opinion that ‘he 
conviction of this Pat'tioner shou d have 
been under S. 411, Indian Penal Coda. 

2|®t°nas°mu°hr.ny learned predecessor in 

again in this case was nofbelievable, 1 ha 

bow before his decision. ^ t j « Tola 

The learned Sessions Judge, Lala 

IDwarka Nath, is wrong in that view. 

was for him to weigh the evidence on 

this record and nob to accept th« oPin.on 

lot another Judge on evidence that was 
not before that Judge. Be that as it 
may, it is perfectly clear that, in the 
opinion of the learned Sessions Judge, 
the present petitioner was the thief. 
Pollowing Queen-Empress v. Muhammad 

Mi (1). and Criminal Revision No. 6 of 
ml decided by Sir Henry Scott-Smith 
J., Kehr Singh v. Emperor .(2). J 
bold that the conviction in this case 
under S. 215 cannot stand. I, th®r®*°f®' 
accept this petition, set aside the con- 
viction and sentence and direct that 

Godha be released forthwith. 

J,ppeal accepted. 
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(1) [19001 33 All. 8l=:(1900) A, W. N. 205. 

(2) A. I. K, 1925 Lah. 563. 
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J.U LAL and DaLU’ SlN'dH, JJ. 

Jharigi Ram and oi/icrs— Plaintiffs— 
Appellants. 

V. 

Mi. Rupan Rai and oiJicn— Deten- 
dants — Bespondents. 

Second Appeal No. 1629 of 1992. Deci- 
ded on 20th December 1926, from the 
decree of the Dist. J.. Multan, D - 8th 

April 1922. . 

=« (a) Civil P. C., 0. 22. 7!. S-Parchcsc o/ 
deceased respondenl’s interest by surviving res 
pendent after institution of suit-0. 22, P. 2, ap 
nlies (Jai Lai, J., Contra ; Dalip Smgh, J.) 

^ Pfr Jai Lai, J.-U the right to 

against the surviving respondents even y 
son of any cause ^''hich arises after the lasU^ 
tution of the suH or the appeal, e. g.. the pu 
chase of the interest of the deceased by them 

during pendency of the appeal, the «ase wou^ 

f ill within the purview of 0. 22. K. 2 . -i. i- 

1926 Lah, 607 and 11 C. W. JV. ISG. ^ 

ih\ rirll P C. 0. 22, B. lO^Pitrchase of de- 
ceased respondeiUs share swrefrlnp resijonden^ 
-^Appeal can continue against surviving r V 

dent with Court’s leave. in the forzn 

Where owing to an arrangement m tne lorm 

^ "r ! “ “f arSS 

Ig^uTtte surviving respondent : A. ^924 

^%f'Dafp Singh. J.-Tho rights cf any per- 
son to possess or own any property f 

sale are not necessarily the same as his 
possess and own that property as ag^mst a cer 
tiiM oerson who has brought a suit for pos 

session of thst Tbe°rfore. 

decree has beeu given by the p^^^t. 

where although the interest of th« the 

poodent in the suit property is !• 

Lrviving respondent before the suit is dismis 

iQ his favour Ugal re- 

acainst the deceased respondent if hi®iega 

presontatives are not brought on rec . ^ • 

1926 Lah. 37 aud 607, Hist. [P 5^^ p ^ J 

. V ... „ti»..—Wniver^Person waiving 

!mnt is incompetent not only to sue for pre- 

's'/ySK 

Bargopal—iot Appellants. 

G, 0- Barang—ioc Bespondents. ^ 

Jai Lai. J.-This second appeal arises 
out of a suit for pre-emption ongieally 
instituted by the appellant Ohatta Bam 

against Mt. Bupan 
to pre-empt a sale, dated the 7th D c 
ber 1918, of an alleged bouse and a 
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haveli in Navan Shahr. The plainfc was 
subsequently amended and one Chaudhri 
Mangla Mai was impleaded as a defen- 
dant on the ground that he had ongi- 
ually waived his superior right of pre- 
emption by means of an agreement dated 
the 5th December 1919. but when the 
plaintiffs' intention to bring a suit for 
pre-emption became known to him and 
the original vendee, the latter executed 
a fictitious sale-deed in favour of the 
former. It was asserted that the waiver 
of a right of pre-emption could not be 
revived. The defendants pleaded that 
one of the properties mentioned in the 
sale deed was a shop and was not, there- 
fore, the subject of pre-emption. The 
other property was admitted to be a 
house, but it was asserted that Mangla 
Mai had purchased the entire property 
in exercise of his superior right of pre- 
emption and, therefore, the plaintiff 
could not pre-empt the original sale. 

The trial Court dismissed the suit on 
the grounds that there had been no 
waiver of his right of pre-emption by the 
defendant Mangla Mai whose right to 
pre-empt was superior to that of the, 
plaintiff and that one of the properties 
in suit was a shop. The District Judge 
on appeal concurred with the view of the 
trial Court and dismissed the appeal. 
He held that one of the properties in suit 
was a shop and that though Mangla Mai 
had waived his right of pre-emption by 
executing the agreement on the 5th 
December 1919, such waiver bad the 
effect only of precluding him from enfor- 
cing his right of pre-emption as a plain- 
tiff and that it did not prevent him from 
contesting the plaintiff’s right by virtue 
of the sale in his favour. In support of 
his conclusion the learned Judge relied 
upon Bola v. Bhikha (1). The decree of 
the learned District Judge is attacked by 
the plaintiff on the ground that his view 
on the question of waiver is erroneous. 
But a preliminary objection is taken on 
behalf of the respondent that the appeal 
has abated. 

It appears that Mangla Mai died when 
the suit was pending in the trial Court 
and his three sons, Lacbbman Das, Murli 
Dhar and Balmukand were made parties 
in bis place. The appeal to this Court 
was presented on the 19th June 1921, 
and Balmukand died on the 26th or 27th 
June 1923. An application was made 

(1) [1919] 8 P, R. 1919=49 1. 0. 147. 


by Chbatta Ram, appellant, on the 12th 
July 1924, impleading Kathu Ram, son of 
Balmukand, as a respondent in his place* 
This was granted subject to all just ex* 
ceptions on the lOth October 1924. In 
his application by Chbatta Bam it was 
alleged that he was not aware of the 
death of Balmukand. Chbatta Ram died 
on the 27th November 1925, and bis 
sons Jhangi Ram and others were sub- 
stituted in bis place as appellants. Jhangi 
Bam has filed an affidavit in which it was 
alleged that his father was not aware of 
the death of Balmukand. It was further 
alleged that by virtue of a private parti- 
tion between the sons of Mangla Mai 
the property in dispute had fallen to the 
share of Murli Dhar, respondent, alon& 
and that Balmukand and his sons bad no 
interest therein. A counter-affidavit has 
been filed by Murli Dhar in which it is 
asserted that Chbatta Ram had a full 
knowledge of the death of Balmukand 
and that Nathu Ram is not a son of 
Balmukand, but that the name of bis 
son is Bam Sarup. 

With regard to the alleged partition 
between the sons of Mangla Mai it is 
stated that on the death ofChaudbri Man* 
gla Mai the house in dispute became the- 
joint property of his sons Murli Dhar,. 
Lachhman Das and Balmukand, by iu- 
heritance, and that later Lachhman Das 
and Balmukand sold their shares in the 
house to Murli Dhar who then becamo 
its sole owner ; a private partition is, 
therefore, denied. We may mention 
here that we are not satisfied that 
Chbatta Ram had any good ground for 
not making an application for making 
the legal representatives of Balmukand 
party to the appeal within the ordinary 
period of limitation, and that if such an 
application is necessary under O. 22, R. ^ 
then the appeal has abated so far as Bah 
mukand is concerned. But it is contended 
by counsel for the appellant that as 
the share of Balmukand in the property 
in dispute vests in Murli Bbar either by 
virtue of a sale as admitted by him or by 
virtue of a partition, as alleged by 
Jhangi Ram, and as Murli Dhar is ah 
ready on the record, therefore, no appli' 
cation to cause the legal representatives 
of Balmukand to be made a party to tho 
appeal is necessvy. The case, it is alle- 
ged, falls under O. 22, B. 2, Civil Proce- 
dure Code. In the alternative it is 0°®“ 
tended that in any case O. 22, R. 1®" 
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applies and that the appeal can by leave 
of the Court be continued against Murli 
Dbar alone and in the absence of Bah 
mukand. 

A further argument was addressed to 
us by the learned counsel that the suit 
out of which this appeal has arisen was 
to pre'ompt a sale to which Mangla Mai 
was no party and that Mangla Mai was 
impleaded only as a pro*forma defendant 
and, therefore, his absence or the ab' 
sence of any of his legal representatives 
does not affect the appellants rights to 
prosecute the appeal. The learned coun- 
sel, in support of his first contention relies 
upon Gopal Das v. Mul Chand (2) in 
which it was held that on the death of 
a Hindu minor, a plaintiff* respondent 
in the case, the right to obtain relief 
survived against his brothers who were 
co-plaintiffs and respondents with him 
and were, therefore, his legal representa- 
tives and, therefore, O. 22, K. 2 applied 
and it was not necessary to make an 
application under R. 4. The learned 
counselfor the repondent 'has strenuously 
contended before us that the judgment 
cited was wrongly decided and is opposed 
to the view takenin the majority of pre- 
vious cases in this Court. All such cases 
are discussed in the judgment and I do 
not think it necessary to review them 
here. The judgment relied upon by 
counsel for the appellant fully applies 
to this case. It may be possible to bold a 
different view, and such a view has been 
held by some Judges of this Court and 
elsewhere, but, speaking for myself, I 
entirely agree with the opinion expres- 
sed in Gopal Das v. Mul Chand (2). 

This opinion is further supported by a 
judgment of a Division Bench of the 
Calcutta High Court in Skyamanand 
Das v. Raj Narain Das (3). In that case 
the plaintiffs wore members of a joint 
Hindu family and during the pendency of a 
defendant's appeal one of them died and 
the rights and liabilities of the deceased 
plaintiff vested by survivorship in the 
remaining plaintiffs - respondents. It 
was held that an application by the 
appellants to have the surviving plain- 
tiffs - respondents noted as the legal 
representatives of the deceased came 
within S. 362, Civil P. C. which is the 
same as O. 22, R. 2 of the present Code 
of Civil Procedure and that S. 3 62 was 

“ UT A. I. R. 1926 La^b7^7“X^b . 399. 

(3) [1906] 4 0. L. J. 668=11 0. W. N. 186. 
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not limited in its application to caseS' 
where the rights to sue or appeal sur- 
vived against the surviving defendants or 
respondents not as the legal representa- 
tives of the deceased, but by reason of a 
right vested in them antecedent to the 
suit. The following remarks appear ab 

page 188 of the report (11 C. W. N.) 

If th'a language used in S. 363 (O, 22, R. 4 of 
the present Code) be contrasted with that of 
S. 362, it would be obvious that a broad distinc- 
tion is made between a case in which upon the 
death of one defendant, the right to sue survives 
against the other defendants who are already on 
the record and the case in which the right to 
sue survives against persons, some of whom are 
already on the record and others who are stran- 
gers to the suit ; in the former case S. 362 , while 
in the latter S. 363, is applicable. Indeed S. 
seems to contemplate that in the second case, 
the legal repres.:ntative referred to is a person 
different from the surviving plaintiff. In our 
opinion, the limited construction which the res- 
pondents seek to place upon S. 362 is not ]U3ti- 
tied by the language of the Code and is not sup- 
ported by any intelligible principle. 

The respondents’ contention was thab 
S. 362 applied only to cases in which 
the right to sue or the right to ap- 
peal survived against the surviving de- 
fendants or respondents by reason of 
a right vested in them antecedent to the 
suit. It thus appears that if the right 
to sue survives against the surviving 
respondents even by reason of any cause 
which arose after the institution of the 
suit or the appeal, e. g., the purchase of 
the interest of the deceased by them 
during pendency of the appeal, the case 
would according to the opinion express 
ed by the learned Judges of the Calcutta 
High Court fall within the purview of 
O. 22, R. 2. Applying this test to the 
facts of this case, in my opinion the 
right to sue the sons of Mangla Mai sur 
vived on the death of Balmukand against 
Murli Dbar by virtue of a sale that ad- 
mittedly took place in his favour before 
the institution of this appeal. I hold, 
therefore, that tbe present case is fully 
covered by 0. 22, R. 2 and that no appli- 
cation under O. 22, R. 4 is necessary in 
this case and that the appeal can pro- 
ceed again t Murli Dbar in the absence 
of the heirs of Balmukand. 

I am also of opinion that 0. 22, R. lO 
applies to this case because owing to an 
arrangement in the form of a sale or 
partition the property in dispute now 
vests in Murli Dbar alone. Order 22, 
R. 10 provides thab in the case of an as- 
signment, creation or devolution of any 
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interest during the pendency of a suit, 
the sviit may, by leave of the Court, be 
continued by or against the person to or 
upon whom such interest has come or 
devolved. By virtue of 0. 22, R. 11, the 
provision of R. 10 applies to appeals also 
and, therefore, there has been an assign" 
ment or devolution of the interest of 
Balmukand in favour of Murli Dhar, and 
consequently the appeal can by the leave 
of this Court be continued against Murli 
Dhar. No cause whatsoever has been 
shown why such leave should not be 
granted ,and I would consequently grant 
it. That O. 22. R. lO applies to the 
facts of this case is supported by a judg- 
ment of the Calcutta High Court in 
Jiajani Santa Boy v. Jyott Prosad Singh 
Deo (4). In chat case also an application 
for the substitution of the heirs of a 
deceased defendant was made about a 
year after his death but it transpired 
that the interest of the deceased defen- 
dant in the property in suit had been 
sold in execution of a decree and was 
purchased from the auction-purchaser by 
the heirs of the defendant after his 
death. An application made for the sub- 
stitution of the heirs of the deceased de- 
fendant was treated as one under 0. 22, 
B. 10 on the ground that on the purchase 
of his interest by his heirs there was 
devolution of the interest of the deceased 
defendant and, therefore, the case fell 
under O. 22, R. 10 and that it was im- 
material that the original application 
was not under that rule but for substi- 
tution of the heirs of the deceased. 

Following that authority I would 
allow the application of 12th July 1924, 
to he treated as one under O. 22, R. lO. 
As Murli Dhar is already on the record 
there is no need to make a fresh order 
adding him as a respondent in place of 
Balmukand, I would, therefore, hold 
that the appeal has not abated as against 
Balmukand and it survives against Murli 
Dhar, and that in any case there has been 
a devolution of the interest of Balmukand 
in favour of Murli Dhar against whom the 
appeal can proceed. The preliminary 
objection, therefore, must be disallowed. 

On the merits the case is coucluded 
by a decision of a Full Bench of this 
Court, that is, Arjmand Khan v. Shankar 
Jjal (5; in which it was held that- there 
can never be a conditional waiver and 
A. I. R. ia24 Cal. 90. ' 

(6) A. I, K. 1925 Lah. 359=6 Lah. 243 (F.B.). 


that a person who has once waived his 
right to pre-empt was incompetent not 
only to sue for pre-emption but also to 
defend a suit for pre-emption. Mangla 
Mai, it has been found, had waived his 
right of pre-emption on the 5th Decem- 
ber 1919. He is, therefore, not entitled 
to re*assert that right as a defendant in 
this case. The District Judge has found 
that out of the two properties the plain- 
tiff could pre-empt the sale of the bouse 
alone, the other being a shop. As he 
has given no findings as to the market 
value of the house the case must be 
remanded to him for further enquiry into 
the matter. 

The result is that this appeal is accep- 
ted and the case remanded to the District 
Judge for decision of the plaintiffs’ suit 
so far as it relates to the house sold by 
virtue of the sale-deed of the 7bh Decem- 
ber 1918 by Mt. Rupan Bai in favour of 
Loku Ram. The District Judge may, if 
he thinks such a course necessary for the 
decision of the other points involved in 
the suit, record*further evidence himself 
or send the case to the trial Court for 
recording such evidence. The Court-fee 
paid on the memorandum of the appeal 
in this Court will be refunded to the 
appellant and the other costs will abide 
the result. 

Dalip Singh, J. — The facts of this 
case are given in the judgment of my 
learned brother (which I have had the 
advantage of reading) and I do nob pro- 
pose to repeat them. It should be borne 
in mind, however, that the transfer of 
Balmukand’s interests took place before 
the decision of the learned District 
Judge was given in the case. The appeal 
of the plaintiff-appellant was dismissed 
with costs. The suit had also been dis- 
missed with costs. I agree with my 
learned brother in holding that no good 
ground has been made out for Chbatta 
Bam, the original plaintiff-appellant, 
not having made an application for bring- 
ing the legal representatives of Balmu- 
kand on to the record within the ordi- 
nary period of limitation. I do not 
wish to express any opinion as to which 
of the conflicting rulings of this Court, 
namely Gopal Das v. Mul Chand (2), 
and Gurditta Mai v. Muhammad Shan 
(6), is correct. In this particular case 
the facts are distinguishable from either 
case. Balmukand transferred his sbar^ 
“(SrA. I. R. 1926 liah. 37. 
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in the pre-empted property to Murii 
Dhar, He did not transfer his rights in 
the decree, nor was it so contended. 

The facts of the case, therefore, are dis- 
tinguishable from those of Gopal Das v. 

MtU Chand (2) and Gurditta Mai v. 
Mttharnmad Khan (6). It seems to me 
that the rights of any person to possess 
or own any property by virtue of a sale 
are not necessarily the same as his rights 
to possess and own that property as 
against a certain person who has brought 
a suit for possession of that property and 
against whom a decree has been given by 
the Court. In this case, e. g., what 
becomes of the costs of the suit and the 
appeal which wore decreed jointly in 
favour of Balmukand and others against 
the plaintiff-appellant. I do not think 
that it is possible to hold that those were 
also transferred by the sale of the pro- 
perty to Murii Dhar, and I would there- 
fore, hold that the appeal abates so far 
as Balmukand is concerned. 

I have next to consider whether the 
appeal can proceed' as against Murii 
Dhar alone. Under the new Code it is 
distinctly provided that the appeal shall 
abate as against the deceased defendant. 

It is a question to be decided in each 
case whether as a result of an abate- 
ment the appeal can or cannot proceed 
a<*ainst the surviving respondents. I 
v^ould consider on the facts of this case 
that as it is admitted on both sides that 
a devolution of interest qua the property 
has taken place in favour of Murii Dhar 
the Court should allow the appeal to 
proceed as against Murii Dhar and leave 
it to be decided whether the result of the 
decree'* if favourable to the appellants, 
does or does not confer any right to the 
property on him. It may be that the 
heirs of Balmukand would be able to 
show that the transfer by their father 
was not good for various reasons. If so. 
the fact that the plaintiff-appellant 
obtained a decree against Murii Dhar 
entitling him to possession of the pro- 
perty as against Murii Dhar would be 
quite infruotuous. Without having the 
heirs of Balmukand on the record it is 
quite impossible to bold that the appeal 
has not abated as against Balmukand. 
We have nothing but the word of the 
plaintiff-appellant and of Murii Dhar 
that any such transfer has taken place. 
At the same time it is qnite possible that 
the heirs of Balmukand will not be able 
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to raise any such objection or if there is 
any objection by them, it may be found 
against them. In that event the decree 
obtained by the plaintiff-appellant against 
Murii Dhar will enable him to get posses- 
sion of the property. At the same time 
the heirs of Balmukand may be able to 
execute their decree for costs if they can 
otherwise do so against the present 
plaintiff-appellant. 1 would, therefore, 
hold that in the circumstances of this 
case the Court should allow the appeal 
to proceed against Murii Dhar under 
0. 22, R. 10 of the Civil P. C. 

On the pleadings of the defendant the 
factum of waiver was admitted. Counsel 
for the respondents has urged that this 
waiver was only conditional. The con 
dition, however, was duly fulfilled and, 
therefore, the waiver even if conditional 
became complete. The fact that subse-^ 
quently both parties agreed to resilej 
from the positions that they bad takenj 
up would not affect the question that 
waiver had once taken place. It follows 
therefore, that the plaintiff-appellant 
must succeed in view of the ruling 
reported as Arjmand Khan v. Sha^ikar 
Lai (5). I agree, therefore, that the 
appeal should be accepted and the case 
remanded to the District Judge for the 
decision of the other points in the suit. 
The Court-fee paid should be refunded 
and the other costa should abide the 

result. 

Q Tj. Appeal acceptea. 
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Shadi Lal. C. J.. and Broadway, J. 

Abid-ud-Din and another — Defendants 
— Appellants. 

V, 

Bisharat Ali and oiliers— Plaintiffs 
and Defendants — Respondents. 

Letters Patent Appeal No. 93 of 1925, 
Decided on 2l8b January 1927, from the 
judgment of Harrison, J., D/- 20th Janu- 
ary 1925. 

Civil P. C., S. 11 — Former suit against the 
same deUndante as trespassers dismissed on the 
Andhig that they were co- sharers— Second suit to 
prevent defendants from ohstrucling Joint user 
is not barred. 

Where a former suit by plaintiffs against the 
defendants, on the ground that the latter were 
trespassers, was dismissed on the finding tnac 
both tne parties were co-sharers in the property, 
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ft second suit by plaintifis recognizing tj© 

dauts to be co-sharers but contending that they 

were Dot entitled to build upon the 

as to exclude the plaintiffs Irom 

with the other co-sharers is not barred laasmuch 

as. althoagh, the matter forming the g^^d^oJ 

attack in the second suit might ha ^laintifis 
a ground of attack In the former, “-e p^amt.Bs 

were not bound to do so. 

Skamair Chand—lor Appe>>a°‘3; _ 

Jagan Nath Aggarwal and Eargopai, 

for Respondents. 

Shadi Lai. C. J.-Affcer hearing argu- 
ments on both sides we are of .°P^‘°“ 
that the suit brought by the plaintiffs is 
not barred by the rule of res judicata. A 
perusal of the plaint in the foriner suit 
leaves no doubt that that suit was 

brought by the 

defendants on the ground that the latter 
were trespassers, but the Court holding 
that both the parties were co-sharers in 
the property dismissed the suit. In the 
present suit the plaintiffs, recognizing 
the defendants to be co-sharers, contend 
that they were not entitled to build upon 
the joint land so as to exclude the plain- 
tiffs from using it along with the other 
co-sharers. The matter which forms the 
ground of attack in the present suit 
might have been made a ground of attack 
in the former suit, hut the plaintiffs were 
not bound to do so. The learned Judge 
was, therefore, justified in rejecting the 
plea of res judicata. 

Our attention has, however, been in- 
vited to a mistake in the decree of the 
District Judge which directs the defen- 
dants to “ vacate the site in question.” 
As pointed out above, the defendants are 
co-sharers and they are entitled to remain 
in possession of the property along with 
the other co-sharers ; and there is no 
reason why they should be evicted. 

I would, therefore, accept the appeal 
So far as to direct that the plaintiffs 
shall obtain joint possession of the site 
in question with the defendants. In all 
other respects the appeal is dismissed 
with costs. 

Broadway, J. — I concur. 


G.6. 
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TekChand, j. 

Amar Singh — Plaintiff — Appellant. 

V. 

Bala Singh and others — Defendants— 
Respondents. 

Second Appeal No. 2260 of 1926, De- , 
cided on 23rd February 1927, from the 
decree of the Dist. J., Ludhiana, D/- 25fch 
May 1926. 

(а) Punjab Pre-emption Act (1913), S. 20 — 
Omission of prayer to issue notice is immate- 
rial. 

The mere fact that there is do 'Specific prayer 
in an application under S, 20 to issue notice to 
the vendor is a wholly immaterial omission. 

[P 507 0 21 

(б) Punjab Pre-emption Act (1913), S. 20 — 
Written notice. 

S. 20 does not lay down that a written notice 
should be served on the vendor, [P 508 0 l3> 

(c) Evidence Act, S. 114 — Presumption is 
that a Court is satisfied as to a service of notice. 

\Vb6Q there is nothing to indicate that the 
Court had not satisfied itself of the service of: 
notice it must be presumed that the Court was 
so satisfied : A. I. R. 1923 Patna 40G, Bel. on. 

[P 508 C 23 

Jagan Nath Aggarwal — for Appellant. 

G, S. Salariya — for Respondents. 

Judgment. — On the 20th December 
1923, one Nand Singh sold the land in 
dispute to Rala Singh and Amar Singh, 
sons of Jiwa Singh, defendants, for Bs. 
4,000. On the 19th July 1924. Amar 
Singh son of Dhir Singh instituted a suit 
for pre-emption claiming superior right 
to pre-empt on the ground of relation- 
ship with the vendor and alleging that 
the price mentioned in the sale-deed bad 
nob been fixed in good faith or paid, that,, 
as a matter of fact, only Bs. 1,800 had 
passed and that the market value of the- 
land sold was also the same. The defen- 
dants-vendees admitted that the plaintiff 
had a superior right to pre-empt bufr 
pleaded that the price mentioned in the 
deed had been paid in full, that the mar- 
ket-value of the land was over Bs. 4,000 
and that the plaintiff’s right of prs" 
emption had been extinguished by his- 
failure to comply with the provisions 
of S. 20 of the Punjab Pre-emption 
Act. 

The trial Court found in favour of tb& 
plaintiff on all these points and bolding 
that the plaintiff had complied with tb» 
provisions of S. 20, that Bs. 1,990 only 
had been actually paid to the vendor 
and that sum also represented tha 
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approximate market value of the land, 
passed a decree in favour of the plaintiff 
for possession on payment of Bs. 1,990. 

Against this decree both the plaintiff 
and the defendants-vendees appealed. 
The learned District Judge was doubtful 
whether the full price for which the sale 
purported to have taken place bad ac- 
tually been paid, but he held that the 
market value of the land was Rs. 4,000. 
On the question of 'waiver’ he disagreed 
with the finding of the trial Court and 
held that Amar Singh plaintiff, had not, 
complied with the provisions of S. 20. 
He accordingly accepted the defendants 
appeal and dismissed the plaintiff’s suit 
with costs in both Courts. 

The plaintiff pre-emptor has come up 
to this Court on second appeal and his 
learned counsel has attacked the find- 
ings of the learned District Judge on 
both the points. The question relating 
to the market-value of the land in suit 
being Rs. 4,000 is, however, one of fact 
arrived at after a careful examination of 
the evidence and cannot be questioned 
in second appeal. No valid reasons have 
been urged before me justifying inter- 
ference with this finding, and I uphold it. 

In order to decide the other question, 
it is necessary to set forth the facts re- 
lating thereto in some detail* On the 
24th July 1923, Nand Singh (vendor) 
presented to the Court of the Senior 
Subordinate Judge an application under 
S. 19 of the Punjab Pre emption Act 
stating he was heavily indebted and that 
he wanted to sell the land for Rs. 4,000, 
and praying that under that section 
notices be issued to bis collaterals (in- 
cluding Amar Singh, plaintiff), that if 
they (or any of them) wished to exercise 
the right of pre-emption, they might do 
80 within three months. Notices in 
terms of this application and fixing the 
next date of hearing for the 30th August 
1923, were accordingly sent to all the 
collaterals and duly served on them, in- 
cluding Amar Singh, plaintiff. On the 
30th August 1923, Nand Singh, vendor, 
and Amar Singh, plaintiff, and certain 
other collaterals, appeared before the 
Court and the following order was re- 
corded on Nand Singh’s application : 

‘ Nand Singh, petitioner, and Narain Singh, 
Kishan Singh, Bishan Singh, and Amar Singh 
of tho opposite party are piesent, Proolaination 
has bedo duly published and notices served# 
The proceedings may be filed. 


SiKGH (Tek Chand, J.) 

There is on the record an application 
under S. 20t, dated the same day, by Amar 
Singh, plaintiff, and Krishna, another 
collateral, purporting to be filed in reply 
to the vendor’s aforesaid application 
under S. 19, in which it is stated that 
the vendor bad no necessity to sell the 
land, that his alleged indebtedness was 
fictitious, that the market- value of the 
land did not exceed Rs. 1.800, that the 
applicants were willing to purchase it 
for that sum, and that if the vendor did 
not agree to accept that price, they 
would institute a suit for pre-emption. 
The order passed by the Court on this 
application was simply that it be placed 
on the file (shamil misl howe). The 
learned District Judge has held that the 
filing of this application was not suffi- 
cient compliance with the provisions of 
S. 20 inasmuch as there is no prayer con- 
tained in it for issue of a notice to the 
vendor as contemplated by that section, 
nor is there anything on the record to- 
show that the contents of this applica- 
tion were brought to the notice of the 
vendor. He had, accordingly, held that 
the plaintiff's right of pre-emption had 
been extinguished. 

The first question to be considered is 
whether the plaintiff’s application of the 
30bh August fulfils the requirements of 
S. 20. As already stated this applica- 
tion was tiled within three months of 
the date on which notice under S. 19 
had been served on the plaintiff, and it 
clearly expressed the plaintiff’s intention 
to enforce his right of pre-emption on 
payment of Rs. 1,800. It seems to me 
that the requirements of the first para- 
graph of S. 20 were duly complied with. 
No particular form of notice is prescribed 
in that section. All that is necessary is 
that the person having a right of pre- 
emption should duly notify to the Court 
his intention to enforce that right and 
should also state, whether he accepts the 
price specified by the intending vendor 
in bis application under S. 19, and if not, 
what sum he is willing to pay : and on 
receipt of this information the Court is 
to take steps to communicate it to the 
vendor. The mere fact that there is no 
specifio prayer in the application asking 
the Court to issue a notice in these 
terms to the vendor is, in my opinion, a 
wholly immaterial omission. As both 
parties had been directed to appear in 
Court on the 30th August— and they did 
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in fact so appear-ifc was nofc necessary 

for the inteoding pre-emptor 

ally ask the Court to issue a not'®® 

.uj vendor I have already shown that 

the plaintiff in his application had men- 
the plains f^^ots and notified 

them to tie Court aid this is all that he 
was legally required to do. 

\aain it is not laid down in that section 

that any written notice is to be served 

‘“fin lender. What is necessary is 
that the pre emptor’s intentions are to 
be lade known to the vendor and in each 
case it is for the Court to take whatei er 
steps it thinks proper to have this >3 op 0- 
We have, therefore, to see whether 
the contents of the plaintiff s application 
Aar S 20 were made known to the 
^^^A r ' It is no doubt true that there 

Unlbing in writing on the record to 

«how that this was done, bub we have 
the fact that Amar Singh filed his appli- 
cation under S. 20 on the 30th August 
1923, and on the same day the Court, 
after recording the presence of both 
Nand Singh, vendor, and Amar Singh, 
plaintiff, as also a number of other 
collaterals, and stating that notices bad 
been duly served ordered that “the pro- 
ceedings be filed.” On that date the 
application of the plaintiff under S. 20 
bad been filed and was before the Court. 
Both the parties wore present face to 
face in Court and in their presence the 
Court directed that “the proceedings be 
filed.” Under such circumstances, and 
having regard to the last para, of S. 20 of 
the Pre-emption Act, and S. 114 of the 
Evidence Act, it must, in my opinion, 
he held that the contents of the plaintiffs, 
application were duly make known to 
the defendant (vendor). Under S. 20 
the proceedings are to be filed tchen the 
Court is satisfied that the notice under 
S. 20 had been duly served on the vendor 
and under S. 114, Illustration (e) of the 
Evidence Act, it is to be' presumed that 
all “judicial and official acts have been 
regularly performed,” i. e., performed 
with due regard to procedure. 

I 

% 

The maxim omnia proesumuntur rite 
esse acta fully applies to a case like this, 
and until the contrary is proved, the 
presumption is that ail the formalities 
required by the law had been followed. 
A ruling in point (though not under 
lihe Pre-emption Act) will be fouud 
in Harnarain Panday y. Nandkeswar 


Pandey (l), where it was held that when 
there is nothing to indicate that the 
Court had not satisfied itself of the 
service of summonses, it must be pre- 
sumed that the Court was so satisfied. In 
the circumstances above indicated, it 
must be held that the Court did make 
known to the defendant (vendor) the in- 
tention of theplaintiff to enforce his right 
of pre-emption on payment of Es. 1,800. 

The learned District Judge has relied 
on Jesa Ram v. Mehr Chand (2), but 
after a careful consideration of that case 
I am of opinion that it is in no way 
against the plaintiff- ippellant. With 
regard to the service of notice under 
S. 19 it was definitely held there that 
all that is necessary is a substantial 
compliance with the provisions of that 
section and that if the Court is satisfied 
that the opposite party knew of the 
contents of the application the require- 
ments 'of the section are satisfied, as 
regards the notice under S. 20 all the 
parties concerned were not present in 
Court in that case and, therefore, on 
those facts, the learned Judge held that 
there was not sufficient proof of compli- 
ance with the provisions of that section. 
But the facts of the present case are 
wholly ' dissimilar. 

For the foregoing reasons, I accept the 
appeal, and, setting aside the decree of 
the lower appellate Court, pass a decree 
in favour of the plaintiff for possession 
of the land in dispute by pre-emption . 
on payment of Rs. 4,000 within two 
months from this date. As the 'plaintiff 
did not admit the market value of the 
land to be Rs. 4,000, I order that the 
parties shall bear their own costs 
throughout. In case the plaintiff-app©!' 
lant fails to deposit the amount within 
the period above mentioned his suit shall 
stand dismissed with costs throughout. 

P.D. Appeal accep ted, 

(1) a. I. R. 1923 Patna 406. 

(2) [1918] 104 P. W. B. 1918=45 I. 0. 935. 
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Broadway and Zapab Alt, JJ* 

Bhagwan Singh and others Plain- 
tiffs — Appellants. 

V. • 

Nihal Singh and others — Defen- 
dants — Respondents. 

Second Appeal No. 2819 of 1922, De- 
cided on 23rd November 1926. 


Bhaqwan Singh v. Nihal Singh (Broadway, J.) 


1927 Bhaqwan Singh v. Nihal b 

Cmtovi—Punjah—JaglrdarJats of Oarangan, J 
Tah4l Kharar—Succes&ton—Biile of chunda- ^ 

wand applies. o 

The family of Jagirdar Jats of rr 

Garangan in the Kharar tahsil of the distnot 
of Ambala is governed by the rule of chuoda- \ 
wawd in matters of succfession. \.r &iu u ij c 

T. D. Khayina and Man Singh for f 
Appellants. 1^ 

Kishan Lal—ioi' Respondents. s 

Broadway. J.— This second appeal J, 
has arisen out of a suit instituted by 
Bhagwan Singh and others, against ^ 
Nihal Singh and others claiming a ^ 
declaration that they and Mt. Chand ^ 
Kaor, Defendant No. 5, were the joint . 
owners of the land in suit, and that the ^ 
other defendants could not claim parti- ^ 
tion of the same. The parties are all , 
descendants of one Gurmukh Singh and , 
are Jacirdar Jats of village Gaiangan in 
the Khacar tahsil of the district of 
Ambala. The land in suit belonged to 
one Jiwan Singh and on his death passed 
to Mt. Partap Kaur, bis widow. Mt. 
Partap Kaur having died, the plaintiffs 
claimed to be entitled to succeed to this 
estate, whereas the defendants claimed 
to bo entitled to a share thereof on the 
ground that they are also descended from 
Gurmnkh Singh. Now Gurmukh Singh 
died in Sambat 1801. leaving him surviv; 
itig two widows, Mt. Bhagan and Mt. 
Daya Kaur. Each of these widows had 
three sons. In 1852. during the settle- 
ment, the wajib-ul-arz was prepared of 
the village of Garangan, in which it was 
stated that the rule of succession among 
the Jat proprietors of this village was 
pagwand. Some of the descendants of 
Gurmukh Singh, by both his wives, at- 
tested this wajib-ul-arz. 

In 1853 also, during the settlement 

that was then in progress, a pedigree- 
table or sbajra-nasb relating to this 
particular family was prepared. The 
pedigree* table was attested by J^e then 
existing descendants of Gurmukh Singh 
by both his wives. There is a note 

attached to this pedigree-table to the 

effect that the family were Jat Sikhs of 
Hit Gob, ritonj tahsim chundaxound. Ine 
• property of Gurmukh Singh was accord- 
ingly divided into two shares, the descen- 
dants of the other wife taking the other 

share. 

In 1854 Mt. Ramon, the widow of Suba 
Singh, died without issue. The descen- 
dants of Gurmukh Singh by his wife 
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Mt. Bhagan claimed to be entitled to & 
share in the estate, succession to which 
opened out on tlie death of ^^t. Ramon. 
The descendants of Gurmukh Singh by his 
wife Mt. Daya Kaur objected to this and 
hied an application before the Revenue 
Authorities definitely referring to tbo 
pedigree-table and the note thereon, and 
stating that their family was governed 
in matters of succession by the rule of 
chundawand. Their claim was given effect 
to and the estate in question was made- 
over to them, the descendants of Gur- 
mukh Singh by his wife Mt. Bhagan 
obtaining no share whatever. In 1887 a 
jamabandi was prepared of a certain 
portion of the estate left by Gurmukh 
Singh which had not been divided up. 
That jamabandi shows that the property 
had been divided into two shares and 
that the descendants of each of the twO' 
wives held one share between them. 

In December 1919 Mt. Partap Kaur, 
the widow of Jiwan Singh, died. Tho 
descendants of Gurmukh Smgh by 
Mt. Daya Kaur preferred a claim to a 
share in the estate, succession to which 
had then opened out. (Incidentally it 
may be mentioned that the estate 
amounted to Hrd of the half of Gurmukb 
Singh’s estate, which was exactly the- 
case when Mt. Ramon died.) The plain- 
tiffs who are Gurmukh Singh’s descen- 
dants by Mt. Bhagan. thereupon insti- 
tuted this suit, claiming that their family 
was governed in matters of succession 
by the rule of chundawand and that, 
therefore, they alone were entitled to 
succeed to the estate now in question, 
and that the defendants who are descen- 
dants of Gurmukh Singh by Mb. Daya 

Kaur had no right or title to the same. 
The Courts below examined this question 
of custom and came to the conclusion 
: that the plaintiffs had failed to prove 
I that their family were governed by the 
rule of chundawand and dismissed their 
1 suit accordingly. At the same time the 
1 learned District Judge granted the plain- 
5 biffs a certificate under S. 41 (3) of t^ 
f Punjab Courts Act. Armed with this 
9 certificate the plaintiffs have come up to 
this Court in second appeal. 

It has been contended that the doou 
c mentary evidence on the record clearly 
establishes that this family is governed 
a by the rule of chundawand. On the 
i- other hand it has been urged that 
^0 regard to the conditions on which the- 
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iagirwas sanctioned and to ‘h® 
Evidence on the record the vow taken by 

■ below .s T^;J:rby 

?v.‘ thft subsequent to the death of 

the of his descendants 

Gurmukh S.ngh no^^^^ 

appears to occasion 

There has, therefore, *q ««« parti- 

for distribution ac^r j^ppgars to me, 

cular ° ^fhe Courts below have 
however. J • to the fact that on 
not given du weg „ben the 

the one and arose, it was the 

.question of jg^tg themselves or 

defendants-resp existence 

^heir ancestors ^^o 

of this c«s*o decision in 

succeeded in Courts that then 

their learned District Judge 

nnaars to have lost sight of the 
fh^Tfc in a jamabandi was pre- 

showing that property which was 

inintly was held by all the descend- 
ants of Gurmukh Singh according to 
res showing that the distribution on 
^urmukh Singh’s death had been ac- 
cording to the rule of chundawand. The 
learned District Judge has also expressed 
"his doubt as to whether the note on the 
pedigree-table had been read out to the 
persons who signed it and had assented 
to it. 


A V« 

In this connexion, however. 




to me that the making of that note was 
due to the fact that this family was de- 
parting from the custom that was pre- 
valent in this village. Some of the 
descendants of Gurmukh Singh by both 
his wives had, as already stated, attested 
•the wajib-ul-arz of their village. This 
wajib-ul-arz deals with other matters as 
well as those of succession and no doubt 
this family would be governed by the 
-wajib-ul-arz in these other 'matters. As, 
however, they followed another rule as 
to succession it was considered advisable 
to note that fact when the pedigree-table 
of their particular family was drawn 


up. 

Having regard to these facts, I am of 
opinion that the plaintiffs had succeeded 
in making out their case and that on 
the evidence on the record it should be 
held that the rule of succession in this 
family is that of chundawand. I would 
further point out that having regard to 
the fact that it was the defendants’ an- 
cestors who clearly set up this custom 


Md. Bashir Khan 

in 1854, it scarcely lies in their mouths 
to deny the existence of that custom now 
that it affects them adversely. 

/I would, therefore, accept this appeal 
and grant the plaintiffs a decree as 
prayed for in their plaint. The plain- 
tiffs will also be entitled to their costs 
throughout. 

Zafar Ali, J.-I agree. 

G.B. Appeal accepted. 
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Harrison and Dalir Singh, JJ. 

Nizam^ud'din — Defendant — Appel' 
lant. 

v. 

Muhammad Bashir Plaintiff — ’ 

Respondent. 

First Appeal No. 278 of 1923, Decided 
on 14th February 1927, from a decree of 
the Sr. Sub-J., Gurgaon, D/- 12th Decem- 
ber 1922. 

Custom — Punjab — Sheikhs QureshU of 
Gurgaon — Predeceased daughter's son excludes 
collaterals. 

Amongst the Sheikhs Qureshis of the GuTgaon 
District and more especially at Palwal town, 
there exists a castom by which a son of a pre- 
deceased daughter excludes a collateral. Such a 
custom is nob opposed to general custom. : 84 
P. R. 1917, Dlst. fP 512 0 1] 

Muhammad Skafi, J. N. Bhandari, 
Khurshaid Zaman and fffaioai Kishore-^ 
for Appellant. 

Abdul Qadir and M. Sle&m — for Res- 
pondent. 

Judgment. — Plaintiff brought this suit 
for the possession of the property ' 

(a) by his grandfather Shamas-ud-in ; and 

(b) by his great-uncle Ibrahim Bakhah. 
The defendant is a collateral, who is in 
possession. Ibrahim Bakhsh was the 
first of the two brothers to die and he lo*® 
no children but a widow Mb. Saghir-un 
nisa who succeeded to his land aad made 
a gift in favour of her brother-in-law, 
Shamas-ud-din of portion of that land- 
Mb, Sakina Begam the mother of 
the plaintiff and the daughter of 
Shanfas-ud'din, died before him ; 

his death the widow of Ibrahim Bakhsh 
took the whole of the property for her 
life. On her death which ^ occurred 
lOi years before the suit was instituted 
the collaterals obtained possession. 
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The plaintiff’s suit is based on a 
custom alleged to exist amongst the 
Sheikas Qureshis of the Gurgaon District 
and more especially at Palwal town by 
which a son of a predeceased daughter 
excludes a collateral. The finding is 
that the custom has been established and 
from this finding the collateral has ap* 
pealed. 

There is admittedly an entry in 
favour of the plaintiff s case in the 
Rewaj-i-am. In this and throughout this 
Rewaj'i’am, as also throughout the Codes 
of Tribal Customs of the Gurgaon Dis- 
trict, Sayeds and Sheikhs are treated as 
one group having the same customs and 
as different from other tribes. This 
view has also been taken in 
AH V. Zainab (1) and the reason for it 
is obvious and simple, namely that these 
two tribes stand apart as foreigners of 
Arab descent. In accordance with this 
entry in the Rewaj-i-am the Subordinate 
Judge has decreed the plaintiff's claim. 

The entry is attacked before us on 
various grounds. It is contended that it 
is unsupported by instances in the 
Rewaj-i-am itself and that the instances 
adduced by the plaintiff by means of 
oral evidence are worthless, that there 
is a distinction between Shiah and Sunni 
Sheikhs and Shiah and Sunni Sayeds 
and that the answer given should be 
treated as referring only to Shiah 
Sheikhs. It is further contended that 
in the absence of any instances in sup- 
port of the alleged custom there is a 
lacuna in the Customary Law which 
must be filled by going to the Mahom- 
edan Law which is the personal law of 
the parties. For this main proposition 
the counsel relies more especially on 
Wazira v. Maryan (2) and various other 
rulings which have followed it, such as 
Badha v. Fatima Bibi (3), the proposi- 
tion being that a mere entry in the 
Rewaj-i-am unsupported by instances and 
opposed to general custom, is not suffi- 
cient to establish a rule of inheritance. 
It is not necessary for us to discuss the 
question of how far, if at all, Wazira v. 
^ Maryan (2) qualifies or distinguishes 
Beg V. Allah Ditta (4) a Pr ivy Council 

' (1) [1910] 58 P. R. 1910=107 P. L. R. 1910=: 
7 1. 0. 848=S1 P. W. R. 1910. 

(2) [1917] 84 P. R. 1917=3 P. L. R. 1918= 
42 I. 0. 868=151 P. W. R. 1917. 

(3) A. I. R. 1923 Lah. 401=4 Lah 99. 

(4) A. I, R. 1916 P. C. 129=44 Cal. 749=44 
I. A. 89 (P. 0.). 


ruling. If we accept the dictum and the 
test laid down in Waztra v. Maryan (2) 
in its entirety wo have to see whether 
the custom in this case is unsupported 
by instances and is opposed to general 
custom. We have been taken through 
the rewaj-i-am and find that there are 
instances of sons of daughters succeeding 
their m'others who in their burns had 
succeeded their fathers and no distinction 
has been drawn between ancestral 
and self-acquired property but so far 
as the present custom is concerned 
it is not supported by instances in this 
rewaj-i-am. 

We find, however, that good and 
reliable instances have been establish- 
ed by the oral evidence more especi- 
ally that of Risaldar Abdul Majid 
(P. W. No. 5). He succeeded his mater- 
nal grandfather and though it is true 
that he says that there were no collate- 
rals he is obviously using the word in 
the sense* -of cousins, for in the next 
breath he says that his grandfather’s real 
brother was alive. 

There is also a case quoted by Iqbal 
Hussain, one quoted by Abdul Ghafur 
aud instances of Sayeds which are rele- 
vant, given by Manzur Abas (P.W. No. 1). 
There are, therefore, instances in sup- 
port of the custom. In the second place 
wo are of opinion that in the true sense 
this custom cannot be said to be opposed 
to general custom. It has undoubtedly 
been laid down as a dictum in Sir Wil- 
liam Rattigan's Digest of Customary 
Law, that a sou of a predeceased daugh- 
ter does nob succeed. No authority and 
no instances are given for this far reach- 
ing generalization and we are nob pre- 
pared to accept it in its entirety and 
and even if it were accepted we are of 
opinion that it would nob be conclusive 
where, as in this tribe, the daughter’s 
rights are so clearly established. It is 
one thing for the son of a predeceased 
daughter to succeed, where bis mother 
would have succeeded had she lived and 
a very different one for him to succeed 
where she would have had no rights. 
There is a third distinction between this 
case and Wazira v. Maryan (2). Some 
doubt was cast as to the care and 
thoroughness with which the rewaj-i-am 
had been prepared in that case but we 
find that the rewaj-i-am of this District 
(Gurgaon ) has been especially commend- 
ed in Muzaffar AH v. Zainab (1) as 
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having been compiled with great care. 
We hold that the custom 

. re- 

« xrhii ° uLrrain 

^^’^'^^Thirhig counsel has not been able 
^ very seriously. He contends 

^LTtbere should have been a separate 
issue about the great-uncles property 
instead of its being contained in one roam 
issue He has also drawn our attention 

to ground No. 6 of the '’■PPaal to the 
effect that so far as one-half of the pro 
perty left by the grand uncle was con- 
Lrned there was a gift by the widow in 
favour of the plaintiff s grandfather, but 
he cannot support this proposition that 
there can be a partial acceleration by 

such a gift, it being borne in mind that 

the collateral obtained possession in spite 
of the gift within 12 years. 

Both appeals are dismissed with costs. 

Q.B, Appeal dismissed. 
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;!^AFAR AlI and JaI LAL, JJ. 

Tora Gul Boi — Petitioner. 

V. 

Commissioner of Incovie-tax — Res- 
pondent. 

Civil Reference No. 19 of 1926, Deci- 
ded on 11th January 1927, made by the 
Commissioner of Income-tax, Punjab, on 
20th May 1926. 

i,*'. Income Tax Act (1922), S. 4 (1) — Goods 
sold by agent In Europe and money forwarded 
to India through Bank — Agent geUing a part of 
the proceeds by compromise between him and 
princlpalln Kabul — Agent is liable to pay tax 
on such amount. 

The Amir of Bukhara having entrusted a 
large cumber of valuable furs to an agent for 
sale in Europe, he conveyed the same to Eng- 
land and disposed of them there for a sum 
equivalent approximately to 16 lacs of rupees. 
This money he deposited with ^fessrs. Cox & 
Co., to be transferred to tbeir branch in Bom* 
bav, and after doing so he departed from Eng* 
land. On arrival in India he came to know 
that the Amir was a refugee in Kabul. He 
decided to take up residence in Peshawar and 
nob to return to Bukhara. When the Amir 
oame to know of bis arrival, he laid claim to 
the money, but be refused to pay it to him. 
The Amir tbeu instituted a suit at Peshawar 
to recover the money. This suit ended in a 


compromise by which two lacs were given to tho 
agent as his c mmission. 

Held r that the agent received the money in 
British India within S. 4 (1) after it had been 
allotted to him by virtue of the compromise and 
was, therefore, liable to pay income-tax thereon. 

Though the compromise was entered into at 
Kabul, the money was in British India and the 
agent must have received it within British 
India because it was held by Messrs. Cox & Co., 
in Bombay, at the order of the agent. 

[P 512, C 2 ; P 513, C 1] 
Moti Sagar and Mohsin Shah — few 
Petitioner. 

C. Bevan Petman — for Respondent. 

Order. — This reference under S. 66 
(1) of the Income-tax Act, relating to an 
assessment made on a person residing 
in Peshawar, came up once previously 
before two Judges of this Court, but they 
returned it to the Income-tax Commis- 
sioner by order, dated the 6th January 
1926, holding that they had no jurisdic- 
tion to entertain it, as the High Court 
for an assessee residing in Peshawar was 
the Court of the Judicial Commissioner, 
North-West Frontier Province, and not 
the Lahore High Court. But not long 
after that the Income-tax Amendment 
Act of 1926 came into operation whereby 
the jurisdiction of the Lahore High 
Court for purposes of S. 66 was extended 
to the North-West Frontier Province 
and the Income-tax Commissioner has, 
therefore, re-submitted the reference to 
this Court and no body now raises the 
question of jurisdiction. 

The facts bearing on the question of 
law raised by the Income-tax Commis- 
sioner are briefly as below : 

The Amir of Bukhara having entrusted 
a large number of valuable furs to Tora 
Gul Boi (the assessee) and two others 
for sale in Europe, they conveyed the 
same to England, and disposed of them 
there for a sum equivalent approximately 
to 16 lacs of rupees. This money they 
deposited with Messrs. Cox & Go., to be 
transferred to their branch in Bombay, 
and after doing so they departed from 
England. On arrival in India they 
came to know that Bolsheviks bad taken 
possession of Bukhara and that the Amir 
was a refugee in Eabul. Tora Gnl Boi 
was a trader of Bukhara and bis two 
companions were servants of the Amir. 
Hearing of the revolution in their 
country they decided to take up residence 
in Peshawar and not • to return to 
Bukhara. When the Amir came to know 


1927 Md. Farid Md. Shafi v. Commissioner oi' Income-tax Lahore 513 


ot their arrival, he laid claim to the 
money, but they refused to pay it to 
him. The Amir then instituted a suit 
in the Court of the District Judge of 
Peshawar to recover the money. This 
suit ended in a compromise which was 
entered into at Kabul and was duly 
reduced to writing. By this compromise 
it was agreed that 8 lacs out of the 16 
lacs deposited with Messrs. Cox & Go., 
would be given to the Amir, 5 lacs would 
be set aside for the benedt of the State 
of Bukhara, 2 lacs would bo given to 
Tora Gul Boi as his commission, and 
Bs. 60,000 and Rs. 40,000 to his two 
’companions respectively as their com- 
mission. The District Judge granted 
the Amir a decree for 8 lacs. 

Now the question is where and when 
did Tora Gul Boi receive the sum of 2 
lacs allotted to him by the compromise. 
He was not liable to pay income-tax on 
this amount unless he received it in 
British India within the purview of S. 4 
(1) of the Income-tax Act. Mr. Moti 
Sagar, who appears for the assossee, argues 
that the money was in his possession 
before his return to India as he had 
received it in England, and that he could 
not have received it over again in Pesha- 
war having once received it in England. 
In support of this contention he relies 
upon Sundar Das v. Collector of Gajrat 
(1) and the cases in which that ruling 
of this Court was followed by the 
Madras and Patna High Courts, i. e.. 
Secretary, Board of Revenue (Income’ 
tax) Madras v. Bipon Press and 
Sugar Mills Co. (2) and Ali Imam y. 
Emperor (3). He also cites In re 
Aurangabad Mills, Ltd. (4), We, how- 
ever. find all those cases are distinguish- 
* able from the present inasmuch as the 
assesses in every one of those cases was 
the owner of the money that he received 
out of British India, while here the 
assesses and his companions received the 
money in England, not as owners thereof, 
but as agents of the Amir. The money 
no more belonged to them than the furs, 
and they were as much trustees of the 
W one as of the other. Though these 
agents of the Amir were entitled to 
^ remuneration they were not competent 

(1) A. I. R. 1923 Lah. 14=3 Lah. 349 /P. B.). 

(2) A. I, R, 1923 Mad. 574=46 Mad. 706 

(8) A I. B. 1925 Patna 281=4 Pat, 210. 

(4) A, I. R. 1921 Bom. 159=45 Bom. 1286. 
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to convert the whole or a considerable 
portion of the money to their own use 
before settling with the Amir what was 
the amount payable to them. This 
amount was settled by the compromise, 
and though that compromise was entered 
into at Kabul the money was in British 
India, and the agents must nave received 
it within British India because it was 
held by Messrs. Cox & Co., in Bombay 
at the order of all three. Further it is 
clear that they were not entitled to 
appropriate any amount as their com- 
mission because, according to their own 
showing, no rate of commission had been 
agreed upon. They could, therefore, 
detain some money pending decision as 
bo the rate, but were not competent to 
appropriate it to their own use. Such 
being the facts, we are of opinion that 
the assessee received the money in Bri- 
tish India after it had been allotted to 
him by virtue of the compromise and 
was. therefore, liable to income-tax 
thereon. 


Mr. Moti Sagar further contends that 
the above cannot be an answer to tho 
question of law that has been referred 
to us by the Incomei^tax Commissioner, 
which question runs thus: 

Did the decree of the District Judce dated 
the 24th April 1923, decidiog the suit ia ac- 
cordmcd with the deed of compromise executed 
at Kabul on the 14th April 1923, result 
iu the receipt by the assessee, Tora Gul Boi 
of the sum of two lacs of rupees on the dato 
either of the compromise or of the judgment ? 

The learned counsel argues libat tho 
assessee did not receive the two lacs ia 
pursuance of the decree. This is no 
doubt correct, but the object obviously 
of the Income-tax Commissioner was to 
have it decided whether the assessee 
could be said to have received the. money 
in British India and that is clearly im- 
pliedly, if not directly, the object of the 
reference. 

With the above expression of opinion 
we return the reference.. 

Reference answered. 
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Broadway, Ag. 0. J., and Bhide, J. 

Mohamad Farid Mohammad Shah — 
Petitioners. 

V. 

Commissioner of Income tax, Lahore — 
Respondent. 

Case No. 131 of 1927, Decided on 23rd 
June 1927. 
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r . Mr Act fl922). S. 66 ( 1 )— Reference 

ts noi contempWed^ 
at i viandavius to I. T. 

Lahore . o 45 

auihortly-Sp. Bel. Act, S. « 

r A c R« refers to the reference of a 
Clause 1 to S. 66 ret Commissioner on 

question of law ^ence from any Income- 

his own motion or It does not 

tax Authority the instance of an 

assessed. aireoting him to refer 

power to issue madamaa ^^iuion ? Z. i?. 1920 

/ Sel/ii-and FaMr Cltana-io. 

^"%Zr%atn Aoo^rwal-lo^ Easpond- 

®“d' advvay, Ag. C.J.-ThisUaQ ap- 
Broaaway, Income-feas 

A^'f^Vking for a Mandamus to issue to 
fhe iDOome-tas Commissioner, directing 
him to refer certain alleged points 
, 0 f law to this Court for opinion. 

A preliminary objection has been 
taken by Mr. Jagan Nath Aggavwal, for 
the Commissioner of Income-tax, to the 
offflcfe that the application is incoiu- 
tent. The facts are briefly these : The 
firm of Messrs. Mohammad Farid Moham- 
mad Shafi was assessed to income-tax for 
the year 1923-24 and again for the year 
1924-25. The Income-tax Ofi&cer ex- 
cluded from assessment in both years 
certain large sums of money which the 
assessees claimed a rebate on as being 
rental of the factory and premises in 
which the business was carried on. The 
tissessees accepted this rebate, but' pre- 
ferred an appeal to the Assistant Com- 
missioner against certain other matters 
in which they were unsuccessful. They 
then remained content with the position 
of affairs. In August 1926, however, the 
Commissioner of Income-tax, acting smo 
motUt sent for the record of proceedings, 
and after giving notice to tlie assessees 
and hearing what they had to say iu" 
eluded a sum of Rs. 40,500 which had 
been exempted from assessment in the 
assessable income, and called upon the 
assessees to pay a further sum of 
Es. 6,414-8-0. The Commissioner of 
Income-tax was asked to refer the 
ejuestion as to whether this sum was 
liable to assessment to this Court, but 
refused to do so. 

Now the learned counsel appearing for 
the assessees has admitted that this 
application does not fall within the pur- 


\ — , . 

much as the order passed by the Income- 
tax Commissioner was not passed 
either under S. 31 or S. 32 of the Act. 
He contends, however, that this Court 
has power to direct the submission of a 
point of a law under the first clausa of 
S. 66. This is to the following effect: 

If, in the course of any assessment under this 
Act, or any proceeding in connexion therewith, 
etc., a question of law arises, the Commissioner 
miy, either on his own motion or on reference 
from any Income-tax Authority subordinate to 
him. draw up a statement of the case and refer 
it with his own opinion thereon to the High 
Court. 

It will be seen that this clause 
refers to the reference of a question of 
law either by the Commissioner on his 
own motion or on reference from any 
Income-Tax Authority subordinate to 
him. It does not contemplate a refer- 
ence at the instance of an assesses. 
Mr. Sethi urged, however, that this 
Court bad power to issue a mandamus 
directing the Income-tax Commissioner 
to do what the Act gives him a discre- 
tion to do and in support of his conten- 
tion cited three authorities. The first 
of these was in re, Sheikh Abdul Qiidir 
Marakayar & Co.,(l), an authority which 
certainly supports his contention. He 
next referred^to Sachchidanand Sinha v. 
Co7nmissio7ier of Income-ttix, Bihar and 
Or/ssa (2), an authority which also ap- 
pears to support him. Finally reliance 
was placed on a decision of their Lord- 
ships of the judicial Committee in Tata 
Iron and Steel Co. Ltd., v. Chief Revenue 
Authority of Bombay (3).Ii 

Now the Madras and Bombay cases 
proceed on powers that these High 
Courts have under S. 45 of the Specific 
Belief Act. Inasmuch as that section of 
the Specific Relief Act does not apply to 
this Court, it is clear that those two. 
authorities do not afford any assistance 
in the decision of the point before us. 
The Patna case, however, would need 
consideration, but for the fact that the 
correctness of the view in the authority 
cited has been doubted in Trikamji 
Diioan Das v. The CommissioJier of 
Income-tax .Bihar and Orissa (4). A 
page 299 (4 Pat.) of the Report the learned 

(1) A. I. R. 1926 Mad. 1051=:49 Mad. 725 
(S B ) 

(2) A.L R. 1924 Patua 644=3 Pataa 664. 

(3) A. I. R. 1923 P. 0. 148=47 Bom. < 24—50 
I. A. 212 (P. C.). 

(4) 4 Pat. 224=A. 1. R. 1925 Pat. 352. 
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Chief Justice says refan-iug to the Privy 
Council case : 

la the Bombay case which was a decisiou of 
their Lordships of the Privy Couacil, S. 45 of 
the Specifto Relief Act, which gives the three 
High Courts ia the Presideacy towns power to 
miks orders iu the nature of iniudimus requir- 
ing specific acts to be done or forborne by per- 
sons holding a public office was relied on, but 
that secbiou does uot confer the same powers up" 
on this High Court, aud S. 63 ^ of the Income- 
tax Act, which differs in certain material res- 
pects from S. 51 of the Act of 1918 which was 
in force when the case cited was decided gives 
the High Court no power over the Income-tax 
Commissioner except to the limitod extent there- 
in provided. The Court, however, by its order con- 
sidered that it had jurisdiction and ordered the 
Commissioner to state a case which he has done 
and it is not competent to this Court now to 
questiou the validity of that order.- 

The correctness of the view was also 
raised in Krishiiaballabh Sahay v. Gover- 
nor of Bihar and Orissa (5), where it 
was stated that 

it was suggested by the learned vakil for the 
applicant that this High Court had inherited 
itom the Calcutta High Court much of its in- 
" lietent jurisdiotiou including a tight to issue a 
maudamus. In- the circumstances of the present 
application I am content to leave the matter 
there. When the oaoasioa arises the question 
Ciu-porhaps be further discussed with advantage ; 
but it is noticeable to observe that even by S. 45 
of the Specific Relief Act none of the High 
Courts therein mentioned can make any order 
binding on a Governor, 

In these circumstances I must hold 
Ibhat thU Court has no power under S. 45 
of the Spajilic Raiief 'Act to issue the 
mandamus asked for. S. 66 (l) does not 
give that power and I know of no other 
enactment which would enable us to 
make the order prayed for. Incidentally, 
as urged by Mr Jagan Nath, it would 
appear that the -Legislature has inten- 
tionally altered the old S. 5L by dividing 
it into two distinct parts, leaving it dis- 
cretionary in the Commissioner of 
• Income-tax to make reference in certain 
circumstances while making it compul- 
sory for him to do so, when circumstances 
.arise, within the scope of the seoond 
clause to S. 66. 

It was next contended that the order 
passed by the Income-tax Officer was 
Teally one under S. 31 or S. 32, and that, 
therefore, 3. 65 (2) would apply. A 
refareuoe to the proceedings, .as stated 
before us clearly shows that the order 
•of the Oommissioner was passed under 
3. 33 ; an order which apears to me to 
• ’have been within his jurisdiction ; whe- 
ther the qnostion involved was one 

'(5) A. i. a. l9i3 Pat. 305=3 Pat. 595 (F.B.b 
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which might wall have been voferrei as 
urged by Hr. Sethi, is a matter with 
which we are not now concerned. 

The application is, therefore, dis- 
missed. I leave the parties to bear their 
own costs. 

Bhide, J. — I concur. 

D.D. Application disniisse.l. 
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Shadi Lal, C. J. 

Ghulam Muhammad — 3omplainanb — 
Petitioner. 

V. 

Vir Bhan — Accused — Respondeat. 

Criminal Revision Case No. 364 of 
1927. Decided on 2)th April 1927, re- 
ported by the S. J., Sialkot, on 19th 
Pebruavy 1927. 

Criminal P.C., S,2 j 0 {l)--Order of discharge 
and order calling on complainant to shoio cause 
against paving compensation passed on same 
day— One followed the other— S. 250 (1) is com- 
plied with. 

Where the trial Magistrate sigaed aud dated 
his order of discharge, and then recorded an order 
calling on the complainant to show cause why 
he should not be directed to p.iy coaipeusatioa 
to the accused, and both the orders ware passed 
on the same day, oae following the other : 

Held : that there was a substantial -compli- 
ance with the requirements of S. 250 (1) ; 8 Dorn, 
L. i?. 817, Foil : A. I. R. 1926 Lah. 

Abdul Ghani~toi' Rajpondenb. 

Facts.^ Ghulam Muhammad filed a 
criminal complaint against Vir JBhan 
under S. 420, Indian P. C. The lower 
Court, after issuing summons to the 
accused, aud recording the evidence of 
the complainant Ghulam Muhammad 
found that the case was false and frivo- 
lous and discharged the accused under 
S. 253, Criminal P. C. By a separate 
order recorded on the same date the 
lower Court then called upon the com- 
plainant to show cause why action 
should not be taken against him under 
S. 250, Criminal P. C., and why he 

should nob be made to pay compensation. 
It then took the statement of the com- 
plainant and passed an order award- 
ing Rs. 50 compensation to the accused 
against the complainant. 

Groands. — In arguments before me 
learned counsel for the petitioner has 
urged that this order awarding compen- 
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nation 


is illegal in view of the fact thafe 

the order discharging the accused d d 
not contain the order calling upon the 
complainant to sho«r cause "by h 
slmuld not be made to pay 
and in support of a"/ 

\ perusal of this vuhog rt is 

e\rntial tba^ the order 

should embody cause^thy'^be 

the complainant to sbo 

should not bo orders are 

In the present case tbe 

separate although recorded ^ 

date This appears to me, on the strength 

aatt. J-nis above to be contrary 

of the ruling ^ 50 . Criminal 

to tbe requirements of => , > 

p C. In my opinion, there o.e. the 
\ niflrtal I accordingly refer 

?be" matter to°the High Court lyith the 

recommendation that the order in ques- 
tion be set aside. j.u *. * i nr • 

Order. — In this case the trial Magis- 
trate signed and dated his order of dis- 
charge a'nd than racorded an order call- 
ing on tbe complainant to show cause 
■why bo should no*: be directed to pay 
compensation to the accused. Both the 
orders were passei on the same day and 
one followed tbe other. On these facts 
II am of opinion that there was a sub- 
stantial compliance with the require- 
jments of S. 2-50 (l) of the Criminal P. G. 

I The judgment of the Bombay High Court 
in Emperor v. Vunamchdnd Hirachand 
(2) is on all fours with the present case, 
and following that judgment I decline to 
set aside the order granting compensa- 
tion to the complainant. 

H.D. _ Ord er accqrdinQly. 

' (1) A. I. R/l'026’Lah. 298=7 Lah. 121. 

(2) riOOe] 8 Bom. L. R. 847. 


old Jat and consequently there was exchange of 
abuse. The old man ordered his sons and 
friends to kill the deceased. Thereupon the ap- 
pellants, the sons of tbe old man and his fol- 
lowers assaulted tha deceased with lathis and 
dangs which resulted in the death of the boy 
and grievous hurt to his father who tried to pro- 
tect the deceased. The deceased and his father 
were defenceless, not having even a stick with 
them. 

Held: that the appellants who attacked the 
deceased with dangs were guilty under S. 302 bat 
as the elements of preparation and premeiitatioa 
were absent, the sentence to transportation for 
life should be passed. [P 518, 0 1,2J 

Nand Lil, Sunders and Brij Lai — for 
Appellants. 

Des Ry Sawliney — for Opposite Parfcy^ 

Agha Haidar, J, — The five appellants 
before us are Nihal Singh and his two 
sons, Teja Singh and Banta Singh, and 
two other persons, namely Earn Singh, 
and Banta Singh son of Hira Singh. 
They have all been convicted under 
Ss. 302 149, Indian Penal Code. Teja 
Singh and Banta Singh sons of Nihal 
Singh have been sentenced to death and 
Nihal Singh and Banta Singh eons of 
Hira Singh have been transported for 
life under S. 302/149 Indian Penal Code. 
Under Ss. 325/149 Indian Penal Code all 
the five appellants are also sentenced to 
three years’ rigorous imprisonment. 

The record is also before us for the 
confirmation of the death sentences 
passed upon Teja Singh and Banta Singh 
under the provisions of S. 374 of tbe 
Code of Criminal Procedure. 

Briefly stated the story for the pro* 
sedition is that on the 8th of August 
1926, at about 7 p. m. there was a 
wrestling match going on between some 
boys of the village. The match was 
being watched by a number of people 
estimated to be between 50 and 69. The 
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Broadway and Agha Haidar. JJ. 

Nihal Singh and others — Convicts — 
Appellants. 

y 

Emperor — Opposite Party. 

Criminal Appeal No. 1205 of 1926, De- 
cided on 8th April 1927, from tbe order 
of the Addl. S. J., Lahore, D/- Hth Nov- 
ember 1926. 

Penal Code, S. 302 — Murder — Elements of 
preparation and premedHaUon absent-^Trans- 
portation teas awarded Instead of sentence of 
death. 

While a wrestliog match was going on the 
dece.ased, a Kamin boy, obstiacted the sight of an 


deceased Bishan Singh son of Chanda 
Singh was a sunar by occupation and 
therefore a Kamin. AH the appellant’s 
are Jats of tbe village. It happened that 
Bishan Singh, while watching the wrestl- 
ing match, obstructed the view of Nihal 
Singh who is stated to be an old man of 
about 80 and who happened to be watch- 
ing the match. On this Nihal Singh 
abused Bishan Singh and ordered him to 
get out of the way. Bishan Singh also 
retorted and used soma abusive language. 
On this Nihal Singh considering himself 
insulted and humiliated by a Kamin lad 
stood up and called out to his sons and 
others to kill {mar do) " these goldsmith 
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dogs.” Afc this Teja Singh and Banta 
Siugh, sons of Nihal Singh, Banta Singh 
son of Hira Singh and Ram Singh vSfcood 
up and began the assault. Nihal Singh 
continued shouting to his young fol- 
lowers bub did nob strike any blow him- 
self. Banta Singh, son of Nihal Singh, 
inflicted the first blow on the head of 
the deceased and was followed by Teja 
Singh his brother who gave another blow 
on the left temple of the deceased. 
Chanda Singh, the father of the lad 
Bishan Singh, deceased, intervened and 
tried bo keep off the assailants, bub find- 
ing it of no avail threw himself upon 
the prostrate body of his son in order to 
protect him. The assailants, Banta Singh 
and Teja Singh, son of Nihal Singh, ac- 
cording to the evidence, continued strik- 
ing blows upon the bodies of the father 
and son as they lay upon the ground. It 
does nob appear, however, that Bxnta 
Singh, son of Hira Singh, and Ram Singh 
struck any blows either to Bishan Singh 
deceased or to his father Chanda Singh. 
At this stags Maghar Singh, one of the 
Jats who was present at the wrestling 
match, came forward with a view to 
separate the assailants from Bishan 
Singh and his father, bub Ram Singh 
and Banta Singh, son of Hira Singh, bela- 
boured hira also with dangs. 

The result of this savage assault was 
that the deceased Bishan Singh received 
three serious injuries ; one of the in- 
juries left a contusion mark in front of the 
head measuring %!' ^ as a result of 
which the skull had a fracture of the right 
side frontal bone extending to the right 
temporal bone. According to the evi- 
dence of the Civil Surgeon death was 
due to fracture of the skull. Chanda 
• Singh also received no less than eight 
injuries, and, according to the medical 
evidence, two of these injuries, that is 
to say Nos. 1 and 2, were dangerous to 
life and grievous. Maghar Singh's in- 
juries were also very serious, as accord- 
ing bo the medical evidence among other 
injuries he received a contusion mark 
3"'>^l''wibh much swelling on the left 
^ forearm, the radius bone under this con- 
tusion being broken. The medical evi- 
dence is, therefore, clear that Chanda 
Singh and Maghar Singh received griev- 
ous hurt. 

After this fight Bishan Singh’s friends 
.and relations took him and his father 
£)handa Singh to their house iu the vil- 


lage. Bishan Singh lingered on during 
the night and expired on the following 
day at about 8 a. m. It was a web 
night and it liad been raining also in tlio 
morning so that the first information 
report was made at 2 p. in. on the 9th 
of August 1926, at the police station of 
Barki which is at a distance of six miles 
from the village Tbehpura, the scene of 
the occurrence. It is stated on behalf 
of the appellants that the first informa- 
tion report was unduly delayed. Having 
regard to the atmospheric condition it 
cannot be said that it was belated and 
that the friends and relations of Bishan 
Singh were free to go to the police sta- 
tion, leaving him in this critical condi- 
tion during the night. We have also 
the evidence of Tara Singh, an undo of 
Bishan Singh, deceased, who states that 
they tried to bake Bishan Singh to the 
hospital, or to go out at night to lodge 
the first information report, bub the ac- 
cused threatened them with their dangs 
and would not let them leave the 
village. 

These facts have been established by 
the evidence of the eye witnesses, Tara 
Singh, Maghar Singh and Chanda Singh. 
There is another witness also named 
Djva Singh who professes to be an eye- 
witness to the occurrence, bub having 
regard to the fact that his statement 
w'as recorded somewha'i late and he has 
failed to account satisfactorily for the 
delay of five or si.x days which occurred 
before his statement was recorded by 
the police, it would nob be safe to place 
any relianee upon his evidence. Chanda 
Singh and Maghar Singh received in- 
juries and there can be no manner of 
doubt that they were present on the 
spot. Tara Singh also was present 
on the spot although he was for- 
tunate in not receiving any injuries. 
The evidence of these eye witnesses 
is sufficient bo prove the story as 
pub forward by the prosecution. It 
may be mentioned here that ^bhe 
evidence of alibi is worthless. ^ Now, 
the question before the Court is as to 
what offence qr offences the appellants 
have committed. The appellants are all 
Jabs and, as stated above, Bishan Singh 
and his father are goldsmiths and there- 
fore Kamins of the village. Bishan 
Singh was a lad of 18 only, and it is nob 
at all difficult to believe that the fact of 
his using abusive language towards an 
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T ^ pn !n tRfl nreseree of a justice would be met if the sentence of 

Jafc of so in p ^gath is altered (o that of transportation 

for life* iNihal Singh -who ^as at the 
root of the -whole trouble and ordered 
the fatal assault, deserves no sym- 
pathy. He is an old man of 60 and 
ought to have known better. He let 
loose his sons and friends upon an 

lad of 18 and must, therefore, 
consequence. I, therefore, 


an old - - 
lar'^e assemlily must have caused very 

considerable resentment and annoyance 

to Eihal Singh and his adherents who 

are all Jats. When, at the behest oJ 

Eihal Singh, the arpellants rose and 

made ready for the assault, there cannot 

be any doubt that they all intended at 
least to indict grievous hurt upon Bishan 
Singh, deceased, and being five m 
including Nihal Singh the com 

under Ss. 325/149, Indian Penal Code. 

But the case of the two sons o' 

Singh, i. e. Banta Singh and Teja Singb. 

stands upon a different Jf 

struck blows with °n ‘hothead 

a defenceless youth of lo- ... 

he fell down they a" 

' he''iud»ad from the fact that 
tack can be 3"^^^ Bishan Singh fell 

when the protect him they 

""T- nS’ their assault and inflicted 

Sbgh"a?welTas on his father, Chanda 
Sinfih. Their case clearly comes under 
S 300 Indian Penal Code. In that the 
attack’ upon Bishan Singh which re- 
sulted in his death was committed either 
with the intention of causing death or 
such bodily injury as they knew to be 
likely to cause death. Ko exception 
under S. 300 applies to the facts of the 
case, so far as Teja Singh and Banta 
Singh, sons of Kibal Singh, are concerned. 

The quarrel which ended so fatally 
was begun by Kibal Singh who used 
abusive language and ordered his sons 
and others to kill the deceased. There 
is no evidence whatsoever on the record 
to show that either Bishan Singh or 
any one of his party had even an 
ordinary stick in his hand. The ap- 
pellants did not receive any injury what- 
soever. Thus it appears from the record 
that the fight was throughout a one- 
sided affair. The appellants wore the 
aggressors and Bishan Singh and his 
father and afterwards Maghar Singh 
were the victims of-the appellants’ attack. 

The question now is what punish- 
ment should be awarded to the five ap- 
pellants. Teja Singh and Banta Singh 
who struck dangs on the head of the 
deceased which resulted in his death are 
undoubtedly guilty of murder under 
S. 302, but, having regard * to . the fact 
that the elements of preparation and 
premeditation are absent, the ends of 


his 


unarmed 
take the 
maintain 
him to seven 
ment under 
Penal Code, 
contemplated 


conviction and sentence 
years rigorous imprison- 
Ss. 325/149 of the Indian 
as he must have at least 
an offence under S. 325 
when he gave his word of command. 

The appeal of Banta Singh, son of Hira 
Singb, and Pam Singh is allowed to this 
extent: that the sentence of transporta- 
tion for life passed upon them is set 
aside and in place thereof they are con- 
victed and sentenced to seven years 
rigorous imprisonment under S. 325/149 
of the Indian Pena! Code, along with 
Kihal Singh. Teja Singh and Banta 
Singb, sons of Kihal Singh, are also guilty 
under S. 325-149 of the Indian Penal 
Code. They also deserve punishment 
under that section. I, therefore, convict 
them under S. 325/149 and sentence 
them to seven years rigorous imprison- 
ment, This sentence, however, would 
run concurrently with the sentence of 
transportation for life, 

The result is that Kihal Singh's appeal 
is allowed to this extent that the sen- 
tence of transportation for life passed 
upon him by the learned Sessions Judge 
under Ss. 302/149, Indian Penal Code, is 
set aside and bis conviction under S 325/ 
149, Indian Penal Code, is maintained 
and he is hereby ordered to suffer seven 
years' rigorous imprisonment under 
those sections. Teja Singh and Banta 
Singh, sons of Kibal Singh’s appef^l 
allowed to this extent : that instead of 
the sentence of death passed upon them 

under S. 302, Indian Penal Code, by the 
learned Sessions Judge they are senten- 
sed to transportation for life. Under 
Ss. 325/149, Indian Penal Code they are- 
also guilty and are sentenced hereby to 
seven years rigorous imprisonment. 
This sentence is to run concurrently 
with the sentence of transportation for 

life. Banta Singh son of Hira Singh 
and Bam Singh’s appeal is allowed to 
this extent : that the sentence of trans“ 
portation for life passed upon them by 
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the learned Sessions Judgs is set aside 
and they are hereby convicted under 
sections 325/149. Indian Penal Code, and 
sentenced to seven years’ rigorous im- 
prisonment. 

Broadway, J. — I concur in the above 
order. 

P, B Sentences reduced. 


A. I. R. 1927 Lahore 519 

Tek Chand, J. 

Girdhar — Appellant. 

V. 

Eniperoi — Opposite Party, 

Criminal Appeal No. 37 of 1927, 
Decided on 9th March 1927 , from an 
order of the S. J.. Hissar. D - 2Sth 
October 1926. 

Penal Code. S. 395— Five persons alleoed to 
have committed dacolty—One txmxtng approver 
Two acaiitlted— Remaining two cannot be coa- 
vlcted under S. 395. 

Where a dacoity was alleged to he committed 
by 5 persons, one of whom turned an approver 
and two were acquitted. Held: the remaining two 
cannot be convicted of dacoity but sl^puld be 
convicted under S. 392 (robbery) ; 

(1910) M. W. N. 52, Foil. =*20 C 2] 

Des Raj Saiohney—ioi' Opposite Party. 

Judgment,— Girdhar appellant in this 
case and Nahav, appellant in Criminal 
Appeal No. 38 of 1927, along with two 
other persons, Het Ram and Badan, were 
committed to the Sessions Court at 
Hiasar to take their trial for an offence 
under S. 395. 1. P. C., on the alle- 
gation that these four, along with one 
Ehichu alias Khacheru approver, had 
committed a dacoity on the grand trunk 
road leading from Delhi to Palwal on 
the night between the 6th and 7bh May 
1926. The learned Sessions Judge in an 
elaborate judgment held that there was 
not sufficient corroboration of the story 
of the approver against Het Ram and 
Badan accused. He accordingly acquitted 
them but holding the other two accused, 
Girdhar and Nahar, to be guilty convicted 
them under S. 395, I. P* C-* 
sentenced each to undergo rigorous im- 
prisonment for five years. Girdhar and 
Nahar preferred appeals from Jail and 
I have carefully gone through the record 
and have heard Mr. Sawhney for the 
Grown. 

Prom the record it is abundantly clear 


that P. W. No. 9, Gulsher. along with 
his father P. W. No. 10, Aziz Khan, and 
uncle P. W. No. 11. Jahangir Khan, left 
their village Tigri on the night in ques- 
tion in a cart in which they were carry- 
ing 10 or 11 maunds of tobacco bound 
for a village called Patli near Palwal* 
Jahangir Khan and Aziz Khan were 
lying in the cart whereas Gulsher was 
driving it. At about 11 p. m. when the 
cart arrived near Budhiyaka nala they 
were attacked by a number of persons 
who first hurled stones at them ami then 
began to belabour them with lathis, Ono 
of the bullocks having been hit with a 
lathi got frightened and the cart fell into 
a khal. On this Gulsher alighted from 
the cart and then ho was caught by one 
of the assailants and another hit him 
with a lathi on his head. The other 
assailant or assailants soon arrived on 
the scene and infiicted a number of 
injuries upon Gulsher who was rendered 
unconscious. They severely beat Aziz 
Khan and Jahangir Khan also. The 
assailants removed clothes and about 
24 maunds of tobacco from the cart. 
They also took a Bhagalpuri turban, 
a dhobi, a khes. a quilt, an orhua, two 
chaddars, a marzai and Rs. 40 in cash. 
As to these incidents the evidence of the 
approver is fully corroborated by these 
three witnesses P. W. No. 9, Gulsher, 
p W. No. 10, Aziz Khan and P. V/. No. 
11 Jahangir Khan. Material corroboration 
of the approver’s story as to the part 
taken in the incident by Nahar, appel- 
lant, is found in the fact that he pro- 
duced the khes Ex. P-1, and quilt P-2, on 
the 13bh May 1926 after having dug 
them out from his field from a depth of 
about l4 feet. Moreover he hinaself had 
received' injuries on his head which were 
examined by the Sub-Assistant Surgeon 
Shambhoo Dial. P. W. No. 2. on the lOth 
May and appear to have been recently 
inflicted. Nahar appellant has failed to 
give any satisfactory explanation as to 
how and where he received these in- 
juries. The defence produced by him 
is worthless and has been rightly re- 
jected. I find that it is fully proved 
that he took part in this assault. 

Girdhar appellant is also proved to 
have produced three juttis of tobacco, a 
chaddar, Ex. P-3, a marazi Ex. P-4 
an orhna Ex. P-5 from his cattle-shed in 
the presence of P. "Ws. Nos. 12, 13 and 
14. I have no reason to disbelieve these 
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witnesses and find that the learned 
Sessions Judge has come to a correct con* 
elusion that this person took part in the 
assault and robbery on Gulsher and 
others on the night in question. 

The learned Sessions Judge has, how- 
ever, convicted the two appellants under 

S. 395. I. P. 0. He -held that it 
was certainly established that the appel- 
lants were five and that an offence of 
dacoity was committed but that on the 
materials before him he could not defi- 
nitely say whether Het Bam and Badan 
did participate in the same. In my 

opinion, the conviction under S. dyo 

cannot stand on the present record. ® 
case for the prosecution was that the 
robbery in question was committed by 
five persons, namely, the two appellants, 
Het Ram, Badan and the approver. The 
learned Sessions Judge has given the 
benefit of the doubt to Het Ram and 

Badan and acquitted 

has definitely found that there was no 
evidence to connect these two persons 
with the commission of the offence 
beyond the bare statement of the ap- 
prover which he was nob prepared to 
accept, without corroboration. Under 
these circumstances I cannot hold that 
five persons took part in the dacoity. 
The offence is, therefore, one of robbery 
committed by the two appellants and 
Khacheru approver. In Ikram-ud-din v. 
Emperor (1) nine persons were tried on a 
charge of dacoity and the case for the 
prosecution was that the dacoity in 
question had been committed by these 
nine persons together with an approver. 
Seven out of these nine were acquitted 
and other two convicted of dacoity. On 
appeal the High Court sat aside the con- 
viction for that offence and following the 
principle laid down in Rex y. Plummer 
(2) held that the conviction for dacoity 
must be quashed. The Madras High 
Court in a case reported as Pidda 
Enumundugaru v. Emperor (3) also held 
that where the evidence showed that 
there were six robbers and in the trial 
three were acquitted the conviction 
under S. 391 could not be sustained and 
must be altered to one for robbarv under 
tiimj 39 AH. 348=39 I. C. 331=15 A. L. 

(2) [1902] 2 K. B. 339=71 L. J. K. B. 805=66 

836=20 Cox. 0. 0. 

(<K\ ?• 137=18 T. L. R, 659. 

(3) HSlOj^^M. W. N. 62=5 I. 0. 797=11 Or. 


S. 392. As I have said already, on the 
present record it cannot be definitely 
said that five persons or more took part 
in the robbery, I, therefore, alter the 
conviction to one under S. 392. 

As to the sentence it has to be borne 

in mind that this case was of a robbery 

committed on the highway between 

sunset and sunrise and the medical 

evidence discloses that Gulsher received 

8 injuries, Jahangir 5 and Aziz Kban 12, 

one of which was grievous. I, therefore, 

think that the sentence of five year's 

rigorous imprisonment imposed by the 

learned Sessions Judge is appropriate. 

I, therefore, alter the conviction from 

one under S. 395 to that under S. 392, 

I. P. C. In other respects the appeal 
is dismissed. 

Conviction altered. 
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Skemp, J. 

Hari Kishen — Accused — Petitioner, 

v. 

Allah Bakhsh and others — Complain- 
ants — Respondents. 

Criminal Misc. Petition No. 55 of 
1927, Decided on 7th May 1927, for 
transfer of the case from the Court of 
the Isb 01. Mag., Multan. 

Criminal P. C., S. 526 — Complaint injurious 
to eommutal feelings should be tried by European 
Magistrate — Criminal trial, 

\yhore the complaint was by Mussalmans, ao* 
casing a Hindu of doing acts in a Mussalman 
graveyard, with intent to injure their feelings, 

Held : that the complaint should, if possible, 
be tried by a European Magistrate. [P 521 0 1] 

Badri Das — for Petitioner. 

Abdul Qadir^lor Complainants. 

C. S. Carden Noad — for the Crown, 

Order .-The complainants Allah Bakhsh 
and Barkhurdar lodged a complaint 
under S. 297, 1. P. Q., alleging that one 
Hari Kishen had bought a graveyard in 
which their ancestors were buried. The 
accused intended *to build ou their 
graveyard, and demolished five or seven 
graves and was about to demolish more. 
He was of the Hindu rellgiou and did 
this with intent to wound the feelings of 
the complainants. 

The petitioner requested that the 
District Magistrate should try the case 
himself. It was, however, sent to a Bench 
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of Multau cousisfeiog of one Hindu and 
one Mussalman. Prom there it was 
withdrawn and was sent to the Court of 
Sardar Muhammad Ishaq Khan. Magis- 
trate, First Class. Hari Kishan applied 
to the District Mag istrate to transfer the 
complaint to the Court of a European 
Magistrate, but the District Magistrate 
refused. He has now come to this Court 
with a similar petition. 

The particular allegations against the 
Magistrate have broken down. It is 
alleged that he substituted the name of 
Hari Kishen for the original accused 
Sri Kishen. Hari Kishen and Sri Kishen 
are really brothers and the name of Sri 
Kishen was written for Hari Kishen by 
a clerical error. Summons issued in the 
name of Sri Kishen but Hari Kishen ap- 
peared and explained that his brother 
who is serving in the police had nothing 
to do with the case. The Magistrate, 
after making enquiry, then altered Sri 
Kishen to Hari Kishen, in the complaint. 

At the same time I think it desirable 
that a complaint by Musalmans which 
accuse a Hindu of doing acts in a Mussal* 
man graveyard, with intent to injure 
their feelings should, if possible, be tried 
by a European Magistrate. It appears 
that there is a E iropain Magistrate of 
the First Class serving in the Multan 
District and I direct the District Magis- 
trate to send the case to him. 

R.D. Case transferred. 
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J AI LaL, J. 

Khuda Yar and oi/ie?'s— Plaintiffs — 
Appellants. 

V. 

Imam Din and another — Defendants — 
Respondents. 

Second Appeal No. 577 of 1926, De- 
cided on 8th April 1927, from the decree 
of the Dist, J„ Sialkot, D - 25fch Novem- 
ber 1925. 

Custom — Punjab — Ancestral property is alien- 
able with consent of male descendants or collaterals 
in case of sonless proprietor — Such consent can 
be given after alienation. 

The proviaioQS of the Cuetomary Law relating 
to the right of male proprietors to alienate 
anoestral Immovable property are restrictions on 
the ordinary right of freedom of contract and 
shoald not be extended beyond what they 
expressly lay down. [P 622 0 2] 
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Ancestral immovable property is alienable 
with the consent of mala descendants or, in the 
case of a sonless proprietor, of his male collate- 
rals. There is nothing to preclude the male des- 
cendants from giving the consent after the 
alienation, and the fact that such consent was 
given on receipt of consideration does not aflect 
its validity, [P 522 C 1.2] 

Muhammad Shaft and Muhaynmad 
Baf—lov Appellants. 

Shamair Chand — for Respondents. 

Jai Lai, J. — One Imam Din sold his 
ancestral land for Rs. 9,400 on the 6th of 
November 1923. His son Allah Lok in- 
stituted a suit for a declaration that the 
sale was without consideration and 
necessity and shall not affect his rever- 
sionary rights. After issues had been 
framed the dispute was referred to an 
arbitrator, bub before the arbitrator gave 
his award the parties compromised the 
matter and tiled a written compromise 
before him. In this compromise Allah 
Lok, on receipt of Rs. 600, abandoned his 
suit and admitted the validity of the sale 
of the land in dispute to the defendant 
Kesar Shah. The following passage ap- 
pears in the compromise : 

*'tnan muddai is ki jauaeiyat ko durust qabul 
karta hal aur Kesar Shah mudaaleh ko Jalz 
mushtti qabul karta hai intiqal ki hajawaziyal 
par ab muzhir muddai ko koi bhl ihtaraz baqi 
nahin. Kesar Shah tnazkur ah arazi inutda- 
wlya Ka malikjaiz tassawar hoga \ 

According to the compromise, the ar- 
bitrator gave his award that the plaintiffs’ 
suit be dismissed and the Oourb granted 
a decree accordingly. The present suit 
was then instituted by the plaintiffs, 
who have been found to be the rever- 
sioner of Imam Din, claiming a similar 
relief as was claimed by Allah Lok in the 
previous suit. The trial Court and the 
District Judge have both dismissed the 
suit, and the reversioners have presented 
a second appeal in this Court. 

The learned counsel for the appellants 
has strenuously contended before me 
that the findings of the learned District 
Judge that (a) the compromise in the 
previous suit between Allah Lok and the 
vendee was a bona fide one and that (b) 
the present suit is a speculative one on 
the ground that there is no possibility for 
the plaintiffs to succeed to the alienor in 
the near future in the presence of hU 
son are erroneous. Having regard bo the 
view that I have taken as to the locus 
standi of the plaintiffs to institute the 
present salt, I do not consider it neces- 
sary to discuss these matters, though it 
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rinrears to me that the intervention of 

lifp a 3 in hardly 

Vfl the suit a speculative one and also 

T . fvT hndiD- of the District Judge, 
that the JLjgg -^^as a bona fide one, 

that tbe c P sense that. 

the Lamed Judge, its object 
accord! g possible claim by 

^as not to Pnunsel cited a number 

the reversioner . - question of the 

author.t.es on^ the^ qnest^ 

assent by on ^.g^g^sioners and also 
of the ^ gpeculative nature 

„„ the auesuon o^ejp 

of a suit, j- ^ gj by the rule laid 

^““^Solesg of Battigan’s Digest 
clown in Article . . v ^ as it ap- 
of Customary wb.ch, ^ 

plies to property is ordmariiy in- 

Ancestral necessity or with the consent 

ilienablc except ^ soaless 

^oThis male collaterals. 

"Tt Ts to be observed that the consent 

of Ure male descendants is sufficient to 

i-l-te asale of ancestral immovable 
^Mperty. Article 67 provides tliat the 
h-oper person to object to an alienation 
is-the nearest reversionary heir, but when 
it is shown that he is in collusion with 
{.fag alienor or that ho has refused with- 
out sufficient cause to institute proceed- 
ings, or has precluded himself by his own 
act or conduct from suing or has con- 
curred in tbe alienation, the next rever- 
sioner is entitled to maintain the action. 
Counsel for the appellants relies upon 
this article and contends that the 
vendor's son Allah Lok, having concurred 
in the alienation his clients, the next 
reversioners were entitled to maintain 
the action. In my opinion, however, the 
substantive law on the subject is con- 


the consent after the alienation, and the 
fact that such consent was given on 
receipt of consideration does not affect 
its validity. The provisions of the 
Customary Law relating to the right of 
male proprietors to alienate ancestral 
immovable property are restrictions on 
the ordinary right of freedom of contract 
and should not be extended beyond what 
they expressly lay down. I am not, there" 
fore, prepared to restrict the meaning of 
consent given at or before the alienation. 
Under the circumstances there is no 
force in the contention of the learned 
counsel that the District Judge should 
have given a finding as to the existence 
or otherwise of necessity for the sale m 
question. The sale has been found to be 
for full consideration, and, though 'the 
District Judge has not gone into tbe 
question of necessity, he has found that 
the alienor and his son were both anxi" 
ous to leave the village in which the 
land in suit is situated, and to migrate 
to another village where land can be had 
at a cheaper rate. This may possibly b© 
an act of prudent management but it^ is 
not necessary for me to give any opinion 
on the matter. I hold that the sal© 
being by a proprietor who^ had a son 
existing at tbe time of alienation, and 
having been consented to by that son, 
was valid according to the Customary 
Law. 

I dismiss this appeal with costs. 

(j B. Appexl dismissed. 
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tained in Article 59, according to which 
the consent of a son, in the case of an 
alienation by the father of ancestral 
immovable property, validates the alien- 
ation. Article’ 6'7 merely lays down 
the order and the circumstances m 
which the several persons entitled to 
institute a suit can maintain it. It does 
nob override the provisions of Article 
i59, but is to be read subject thereto. 

The next question to be considered is 
whether the consent by the male des- 
cendants, such as is contemplated by 
Article 59 is to be given at or before the 
alienation, or can be given afterwards. 
In my opinion there is nothing to pre- 
clude the male descendants from giving 


Tdaidu. and others — Plaintiffs Appel 
lants. 

V. 

Beli Rum and oi/iers— Defendants— 
Respondents. 

Second Appeal No. 2683 of 1926, Deci 
ded on nth March 1927, from the decree 
of the Dist. J., Gujranwala, D/- 2Jjh 
May 1926. 

(a) Civil P. C., 0. 3, B. l^Technical irregu- 
larlUes in vakalatnama should be condoned. ^ 

The memoranduoi of appeal was 
by a vakalatoama which bore the thuJB . 
of all the appellants and was signed by ^ 
vakil in token of his having agreed to act lo 
the appellants ; but in the heading of 
vakalatnama the names of the patties to 
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case were not fillei in. This V.ikalataama was 
attached to the meraoraudnra of appeal in which 
the names of all the parties together with their 
parentage and other particulars were given in 
detail. 

Hell : that there can be no manner of doubt 
that the power of attorney which was dulv 
signed by the appellants and the vakil related 
to the appeal in question and authorised the 
vakil, to prefer the appeal : .4. I. R. 1921 All. 
210 and .4.7.R. 1923 Nar/. 182, Ref. [P 523, C 1] 
(6) Civil P. C., S. 100— Adverse possesilon— 
Question as to, Is a mixed one of la.ro and Jact. 

Adverse possession is a mixed question of fact 
and law and cannot be allowed to be pleaded 
for the first time in the appjal, as a decision on 
it cannot be arrived at without giving the par- 
ties an opportunity of placing oa the record all 
facts relevant thereto. [P 524, C l] 

I. C. Chopra — for AppelJants. 

.V. L. Pari — for Respondents. 

Judgment. — A preliminary objection 
has been raised on behalf of the res' 
pondents that there was no proper pre- 
sentation of this second appeal in this 
Court within the period of limitation 
allowed for the institution of such ap- 
peals. The judgment of the learned 
District Judge was delivered on the 29th 
of May 1926, and the memorandum of 
second appeal was presented in this 
Court by Mr. I. C. Chopra, advocate' for 
the appellants, on the 4th of October 
1926, the day on which the Court 
reopened after the long vacation. It 
appears that the memorandum of ap- 
peal was accompanied by a vakalatnama 
which bore the thumb-marks of all the 
appellants and was signed by Mr. Chopra 
in token of his having agreed to act for 
the appellants; but in the heading of the 
vakalatnama the names of the parties 
to the case were not filled in. The 
memorandum of appeal together with 
the power of attorney was returned by 
the office to Mr. Chopra on the lOth of 
October 1926, with the remark that the 
defects in the vakalatnama should be 
removed. Mr. Chopra re-filed the memo- 
randum of appeal with the vakalatnama 
duly filled in and completed on the 6th 
of November 1926. Mr. Mukand Lai 
Puri urges that under these circum- 
stances the appeal should be considered 
to have been filed on the 6th of Novem- 
ber 1926, and is therefore, time-barred. 
In my opinion the defect in the vakalat- 
nama was merely technical and I cannot 
hold that there was no proper presenta- 
tion of the appeal on the 4th of October 
1926. The thumb-impressions of all the 
appellants and the signature of Mr. 


Chopra were affixed to the vakalatnama 
and this vakalatnama was attached to the 
memorandum of appeal in which the 
names of all the parties together with 
their parentage and other particulars 
were given in detail. Copies of the decree 
of the lower appellate Court and of thn 
judgments of both the Courts below were 
also attached. Under these circum- 
stances there can be no manner of doubt 
that the power of attorney which was 
duly signed by the appellants and Mr. 
Chopra, related to the second appeal in 
question and authorized Mr. Chopra to 
prefer the second appeal- to this Court. 
The omission of the names of the parties 
in the heading of the power of attorney 
was obviously an oversight. Reference 
may in this connexion be made to 
Shamhha Nath v. Badri Das (l) and 
iMaharashtraya Jiiankosh Mandal, Lid, 
v. (2), where techinical objections 

taken to the presentation of the appeals 
on the score of clerical mistakes of this 
kind in vakalatnamas were not accepted, 
I, therefore, overrule the objection and 
hold that the appeal was presented 
within time. 

On the merits of the appeal, however, 
I am of opinion that Mr. Chopra has 
not succeeded in pointing out any error 
of law in the judgment of the learned 
District Judge. The principal point 
taken in the memorandum of appeal is 
that the sale-deed dated the 2yth of 
June ISSf), by the ancestor of the plain- 
tiffs in favour of the ancestor of the 
dofendants-respondents did not convey 
a share in the shamilat appurtenant to 
the khewat land sold by that deed. 
Mr. Chopra, however, has abandoned 
this contention to-day. Indeed, a refer- 
ence to the sale deed shows that the 
khewat land was sold along with the 
appurtenant share in the shamilat. 
Moreover, the learned District Judge has 
gone into the question very fully and, 
after an examination of the whole of 
the evidence on the record, has come to 
the conclusion that the vendors intended 
to sell a shai ‘0 in the shamilat-deh along 
with the khewat land. This is a clear 
finding of fact which cannot be chal- 
lenged in second appeal. 

Mr. Chopra, however, contends that 
the sale was effected in 1836 and the 
mutation relating to the shamilat was 

“Id a. 1. R. 1921 All. 2LU=43 An. 

(2) A. I. R. 1923 Nag. 182=19 N. L. R. 30. 
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nob sanctioned till fche lOfchof June 1924. 
He accordingly, argues that in view of 
this long delay the plainbiffs-appellants 
must be considered to have acquired a 
title to this share of the shatnilat by 
adverse possession. It must, however, 
be noted that the plaintiffs did not, m 
the plaint, base their title on adverse 
possession, nor was the matter put in 
issue, nor any evidence led in the trial 
Oourt. Adverse possession is a mixed 
question of fact and law and cannot be 
'allowed to be pleaded for the first time 
in the appeal, as a decision on it cannot 
^be arrived at without giving the parties 
an opportunity of placing on the record 
all facts relevant thereto. Moreover, it is 
clear that there is no substance in this 
plea The shamilat-deh is still joint, 
no partition having taken place up to 
this time. Under the circumstances, 
oven if the plaintiffs, as cosharers of 
7/8th8 of the holding, were in possession 
of the holding in its entirety, their 
possession cannot be said to be adverse 
as against the other cosbarers. The pro- 
position is too well established to require 
an elaborate discussion. No other point 
was urged before me. 

For these reasons I am of opinion that 
this appeal must fail and is dismissed 
with costs. 

D.D, Appeal dismissed. 
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Zafar Ali, J. 

Abdulla and others — Oonvicts — Appel- 
lants. 

v. 

Empero) — Opposite Party, 

Criminal Appeal No. 626 of 1926, De- 
cided on 8th December 1926, from the 
order of the S. J., Karnal, D/- Ist May 
1926. 

Penal Code, S, 401 — Receiver of stolen pro- 
perty from persons described in S, 401 does not 
*'belong” to the gang — Persons who form party to 
commit theft are punishable tinder S. 401. 

It cannot be laid down as a general proposition 
that a person who receives stolen property from 
a gang of the character prescribed in 8. 401 is a 
member of the gang. The word ‘‘belong** used 
in S. 401 is no doubt very comprehensive, but 
the expression “ to belong to a gang of persons, 
etc.” conveys the same idea as “to be one of a 
gang of persons, etc.** The object of the section 
obviously 18 to punish the persona who organize 


thieving expeditions and form a p.irty to commit 
theft. A person who receives stolen property 
from them cannot be said to belong to tbeir 
gang. CP 525, C 2, P 526, 0 1] 

Shamair Ghand and Parkash Chandra 
— for Appellants. 

Des Baj Sawhney — for the Crown. 

Zafar Ali, J, — On the basis of infor- 
mation given by two avowedly habitual 
thieves, namely Hasham, and his nephew 
Ghafur, either of whom accepted a 
tender of pardon and turned King’s Evi" 
dence, the Karnal police started investi' 
gation and eventually sent up for trial 
eighteen men on a charge under S. 401, 
Indian P. 0., of belonging to a gang of 
persons associated for the purpose of 
habitually committing theft. All of 
them were committed to the Court of 
Sessions, but three died and fifteen were 
tried on that charge by the learned As- 
sistant Sessions Judge of Karnal who 
acquitted as many as twelve, and con- 
victed the remaining three, namely 
Abdulla, his brother Nizam, and Masiti. 
They have appealed through Mr. Shamair 
Chand. 

The learned Assistant Sessions Judge 
found : 

1. that the two approvers Hasham and Ghafur 
were unscrupulous liars ; 

2. that they were old enemies of the family of 
the accused and had implicated every adult male 
member of thai family; 

3. that many thefts, stated by the approvers 
to have been committed by the accused, were not 
proved ; and 

4. that in at least two oases, i. e. Nos, 3 and 6 
of the list of thefts given by the approvers, the 
accused had been falsely implicated. 

Those findings are unassailable and 
are based on fch 3 evidence of a number of 
prosecution witnesses. 

Mr. Shamair Chand contends that in 
face of the above findings the conviction 
of any one of the appellants cannot stand, 
and that the approvers’ evidence should 
be wholly rejected, as was done in the 
case of the twelve accused who have 
been acquitted. 

The Court below made the following 
obseryatioDS with regard to the evidence 
of the approvers : 

I have disbelieved the approvers in the greater 
part of their evideuoe, holding them as unreli- 
able parsons who, for thair personal motive, have 
no hesitation in implicating with them persons 
who might have got no connexion with them. 
In holding Abdulla, Nixtm and Masiti as mem- 
bers of a gang with them I wish to state it 
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clearly that I do not do so simply baoauso I be- 
lieve the statement of the^e approvers. I find 
the n guilty because from ludepoident evidence 
on record, whioh corroborates the tostiinouy of 
the approvers, I am convinced that these inei 
have bson associating with the two approvers 
and are legally liable to be punish ad under 
S. 401, I. P. C. 

The so-called indep3nd0nb evidence 
relates to 10 or 11 thefts, but the learned 
counssl for the Crown, after taking me 
through the evidence relating to each, 
concedes that the appellants' connexion 
has not been established with any of 
those thefts with the exoeption of four. 
These four aro No. 10 of the main list 
and Nos. 5, 6 and 7 of the subsidiary list 
of thefts. But the evidence produced in 
respect of even these four cases fails to 
establish that the appsllants were either 
concerned in those thefts or were mem- 
bers of a gang of five or more persons 
associated for the purpose of habitually 
committing theft. 

With regard to case No. 5 there were 
only two witnesses, namely Ohhajju, 
P. W. 63, and Rasaln, P. W. 126. 
Chhajja’s evidence was to the effect that 
he lost a horse and suspected Munir, 
Nawab, Murad Ali, Nizam and Abdulla 
or Dulla; that he took a panchayat to 
them; and that they demanded Rs. 30 
as bhunga, but that he did not pay that 
sum, nor did he get back his horse. He 
did not make it clear which of the five 
men demanded the bhunga, and, there 
fore, his evidence is of no value as 
against the appellants. Rasaln, P. W. 
126, deposed that he was in that pan- 
ohayat; that Nawab and Munir admitted 
that they had stolen the horse and given 
it tu Abdulla and Nizam ; and that 
Abdulla and Nizam stated that they had 
the horse. Thns he stated facts which 
were not deposed to by Ghhajju, and 
which, it true, would have come to the 
knowledge of Chhajju also who was the 
person most interested and was present 
in the panchayat. It is, therefore, diffi- 
cult to believe Rasaln, and the evidence 
' of Ohhajju, as already stated, does not 
prove anything against the appellants. 
(The judgment here dealt with evidence 
in the other cases and proceeded.) None 
of these four thefts was reported to the 
police, nor was a complaint made in res- 
pect of any one of them. In case No. 10 
Nizam is not named, in No. 5 Masiti is 
not mentioned, and in No. 7 there is no 
reference to Abdulla. There is no pre- 


vious conviction against any of the ap- 
pellants and the lower Court found that 

the ovideuce o£ general association, that these 
persons were seen with eich other with the .ap- 
prover, is v.igue and iadefinite, 

and that 

none of the witnesses on this pcint was a reli- 
able or a disinterested person. 

In respect, of Masiti appellant, the 
lower Court says ; 

It Is not proved by any evidence that Masiti 
stole .any cattle himself, bat there is ample evi- 
dence, as I have stated above, that he has been 
acting as an Agu or receiver of stolen property ,- 
with Abdulla, Nizim, Ghafur and Hashain, for a 
sulftciently long period. 

In Beja v. Emperor (1) it was held by 
Shah Din, J., that an Agu or habitual 
receiver of stolen property from a gang 
of persons with whom ho was associated 
for the purpose stated in S. 401, I. 
P. C., belonged to that gang and was 
liable to punishment under that section. 
But in that case it was established that 
the so-called Agus and certain other per- 
sons had organized a gang for the purpose 
of habitually committing theft and that 
the Agus were necessarily members of that 
gang. In the present case no association 
between Masiti and the other alleged 
member of the gang was proved and 
Masiti lived at a distance of ten miles 
from them. It cannot be laid down as a 
general proposition that a person who; 
receives stolen property from a gang of 
the character prescribed is S. 401 is a 
member of the gang. The word ‘belong’ 
used in S. 401 is, no doubt, very com- 
prehensive, but the expression “to belong 
to a gang of persons, etc.” conveys the 
same idea as to be one of a gang of 
persons etc.” ‘Gang’ is derived from the 
Anglo-Saxon word ‘gangan’(to go,) and its 

dictionary meaning is 

a number jfoing in company ; hence a company 
or number of persons associated for a particular 
purpo-e. 

If it could be said that a person be- 
longs to a gang of persons associated for 
the purpose of habitually committing, 
theft because he receives stolen property 
from them, then S. 401 would apply to 
all who may in some way or other be 
connected with the gang, for instance, 
the wives and children of the men con- 
stituting the gang, and persons who may 
give them shelter or provide food for 
them. The object of the section obvi- 
ously is to punish the persons who or- 

(1) [1915] 223 P. L. R. 1915=26 I. C. 625=13 
P. R. 1915 Or. 
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ganiz6 thieving expeditions and form a 
party bo commit theft. A parson who 
.receives stolen proparby from them, tor 
iinstance. a saraf, cannot be said to ba- 

ilong to their gang. ^ » 

' The habitual receiver of stolen pio 

perty is punishable under S. •±1 d an 

nob under S. 401. I. P- 0. _ In t a pre 

sent case, therefore, Masiti could 

be punished under S. 401, I* - • 

the evidence produced a^mst - 

Moreover, as .already stated, the 

attributed to the appellants wer 

brought home to them, a ad all th t 

proved against them was ■ j. 

been receiving ^ I „ ihself to 

theirs was not sufticienfe by it^elt CO 

that they constituted a gang of the 

description dodned m S. 401. 4ne con 
vfctioL. therefore, cannot be maintained 
lod I accordingly accept the appeal and 
set them aside. The appellants have 
already been acquitted and released by 
order dated the 2nd December 1926. 

P Appeal accepted. 


Lehna Siegh V. Empekok (Eforde, J.) 
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Fporde and Tek Chand, J.J. 

Xjehna Sintjh — Accused — Appellant. 

V. 

Emperor — Opposite Party.* 

Criminal Appeal No. 147 of 1927, 
Decided on 14bh April 1927, from the 
order of the S. J., Lahore, D -* llth 
January 1927. 

Penal Code, S. 300— 27o intention to cause 
death Sound — CojivUtlon shoidd be for culpable 
homicide. 

Where there is no evidence tbit the accused 
intended to cause the death of -the deceased, or 
that he inteaded to cause such injuries as were 
likely to result in death or that he inteaded to 
cause such injuries as would in the ordinary 
course of nature oau'e death, the only legal coa* 
viot-ioa which oculd be had would be under 
S. 301, Part II, of the Indian'Peual Code. 

[P 527 C 2J 

L. Saunders — for Appellant. 

Abdul Rashid — for the Crown. 

Fforde, J. — The appellant has been 
convicted under S. 302, Indian Penal 
Code, of having murdered one Phumman 
on the 26th of August 1926. 

lb has been established beyond doubt 
that the appellant was carrying on an 
illicit intrigue with Mb, Lalan, the wife 


of the deceased. On more than one occa- 
sion the deceased had had occasion to re- 
monstrate with his wife upon her con- 
duct with the appellant, On the evening 
of the occurrence in question 'the appel- 
lant had visited the deceased’s house and 
had had intercourse with his wife. The 
deceased had come to his house to find 
the appellant emerging from it and there 
was an exchange of abuse between them. 
Shortly after this incident the deceased 
proceeded to a field where a ’display of 
fireworks was taking place on the occa- 
sion of the marriage of one Jawahar 
Singh’s daughter. This display was 
attended by a very large number of 
persons amongst whom were the decea- 
sed and the appellant. It has been 
proved by a number of ’witnesses, whose 
evidence has not been shaken in any 
way, that the appellant seeing the decea- 
sed among the spectators attacked him 
with a lathi causing injuries from which 
be died at 1-30 a. m. on the 28bh of 
August. The injuries consisted of a con' 
tused wound 3' long x ¥ wide and scalp 
deep, on the right side on the head over 
the parietal regiou. The blow causing 
this wound fractured the skull and 
caused death. Three of the other 'inju- 
ries, namely, a fracture of the lower jaw, 
a contused wound on the upper lip and 
a contused wound on the lower lip, were 
probably the rtfsulb of one blow. There 
was also a contusion on the right side 
of the chest which caused rupture of the 
livir, and there was a swelling *on the 
back of the right hand. 

The circumstances of the attack are 
very boldly stated by the witnesses, but 
there can be no doubt that the attack did 
take place at the time and place alleged by 
the eyewitnesses. The^witnesses called for 
the defence also stated that the deceased 
came by his injuries at the scene where 
the fireworks display was going on. 

Mr. Saunders’ first contention was that 
the appellant was probably assaulted 
by the deceased when found 'emerging 
from his house and that in self-defence 
he struck and killed the latter. This 
view is entirely against the evidence of 
the witnesses for both sides. 

Mr. Saunders' next contention was 
that it was not known who killed tae 
deceased bat. finding a person who had 
been seriously injured, the lambardar 
who had an admitted cause of enmity 
against the appellant, fabricated the 
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■whole case, using his iniluenca as lambar- 
dar, and as owner oE the property, ‘upon 
various menials and tenants to tell a 
false tale. This defence is obviously 
untenable in view of the evidence. 

I have not the slightest doubt that 
the appellant did assault and kill Phum* 
man at the place and on the occa* 
sion in question. The four assessors 
stated as their opinion that the appel- 
lant had assaulted and caused the death 
of the deceased as stated by the prosecu- 
tion witnesses, but were of opinion that 
the appellant did not, at the time of 
carrying out his assault, intend to cause 
the death of the victim. With this opi- 
nion the learned Sessions Judge has 
expressed himself in agreement. He 
states in his judgment : 

Each of the assassots was of opinioa th^fe the 
proseoutloa evidence was reliable ; aud that the 
accused had assaulted, aud caused the death 
of, the deceased Phummau, as stated by those 
prosacutiou witnesses ; aud that the defence 
ovideuoe was unreliable. They further gave 
their opinion that the accused did not, at the 
time of carrying out his assault on Phumman, 
intend to cause the death of the latter. 

I agiee with the above opinioa of the asses- 
sors, and find it clearly established that the 
accused did, during the fireworks display on 
that evening, assault Phumnan causing him 
the injuries that have been described above, as 
a result of which Phum nau died some 21 hours 
or so later. 

Tlie learned Sessions Judge further 
on says : 

I am of opinion that it is possible that he 
f the appellant) did not intend to cause the 
death of Phummau at the time of inflicting 
those injuries upon the latter ; but after consi- 
dering the general circumstances, the time that 
bad elapsed (at least about the couple of hours 
or so) since that dispute or quarrel for the above 
reason with the deceased, and in view of the in- 
juries actually iufllcted by him with a dang on 
the deceased, I hold that the facts in this case 
are not such as to take the act of the accused 
out of the purview of S. 302, Indian Penal 
•Code, 

There was no excuse for such act and ■ the 
blows given by him with a dang (two being 
about the head of Phumman and another a 
violent blow on the side of the chest, sufficiently 
violent to rupture the liver iu two places), were 
such as the accused must have known) were 
quite sufficient to, and probably would cause the 
death of the person assaulted. The act of the 
■accused certainly does not come within any of 
4he exceptions referred to in S. 300, Indian Penal 
Code. 

Having expressed these views the 
learned Sessions Judge then convicts the 
appellant under S. 302, Indian Penal 
Oode. and sentences him to death. No- 


where, throughout bis judgment, does the 
learned Sessions Judge find that the 
appellant intended to cause the death of 
the deceased, or that ho intended to 
cause such injuries as were likely to 
result in death or that he intendol to 
cause such injuries as would in the ordi-; 
nary course of nature cause death. In’- 
fact, as I have pointed out, he has ex- 
pressly found in agreement witli the 
assessors, that the appellant did not in- 
tend to cause death. Upon his iindingi-* 
the only legal conviction which could he 
had would be under S. 301, Part II, of 
the Indian Penal Oode, 

In view of the conclusions upon the 
evidence arrived at by the learned Ses- 
sions Judge I do not think it is possible 
to support the conviction under S. 302, 
Indian Penal Code. The learned Ses- 
sions Judge who has tried the case with 
great care and has expressed his views 
as to the reliability of individual wit- 
nesses, has in the end come to a finding 
that there was no intent to cause death 
in 'inflicting the injuries in question ; 
and we would not be justified, sitting as 
an appellate Court, in holding that on 
this question of intention there was nob 
at least a reasonable doubt. Under 
these circumstances I feel bound to ac- 
cept this appeal to the extent of setting 
aside the conviction and sentence impo- 
sed under S. 302, Indian Penal Code, 
altering the conviction to one under 
S. 304, Part II ; and reducing the sen- 
tence to one of ten year’s rigorous im- 
prisonment. 

Tek Chand, J. — I agree. 

D.X). Conviction altered. 
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Zafar Ali, J. 

Firm Dittu Mam Narsingh Das 
Judgment-debtor — Appellant. 

V. 

Firm Dal Chand Tulsi Eam — Decree- 
holder — Eespondent. 

Misc. First Appeal No. 2401 of 1926, 
Decided on 7th March 1927, from the 
order of the Senior Sub-J., Ferozepur, 
D/- 26th June 1926. 
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<-ii {-■ P. C., 0. il, P. 5— Appeal. 

Orvler rejecliog security aud ordering execu- 
tion to continue is not appealable : 41 Cal. 160, 
Foil. ; A. I. B. 1924 La?i. 602 and 631 atid A. I. 
li. 1924 Lah. 671 and A. I. R. 1925 Lah. 69, not 
Foil. [P528 C2J 


Badri Das and Jagan Nath Bhandari 
— for Appellant. 

Moti Sagar—iov Respondent. 
Judgment. — This is an appeal against 
an order rejecting a security bond fur- 
nished by a judgment-debtor for stay of 
execution. Mr. Moti Sagar, who appears 
on behalf of the decree-holder respon- 
dent, objects that the appeal does not 
lie. The security was offered in com- 
pliance with an order of Mr. Justice 

Jai Lai which ran thus : _ . . , 

That within fifteen days from today the judg- 
ment debtor will present to the Senior Subordi- 
f a seonrity bond under which proper- 

ty of the value of Be. 2 50 000 shall be hypo- 
theeated by way of security for the due perform- 
anoe bv the judgment-debtor of any decree that 
may eventually be passed in the case, that the 
Senior Subordinate Judge shall within one 
month from the date of the presentation of the 
security bond enquire into the sufficiency or 
otherwise of the security and give his decision 
within the same period. If the security bond is 
accepted by the Senior Subordinate Judge, the 
attachment will be removed ; otherwise it will 

COD tlDUei 


The judgment-debtor put in a security 
bond within the prescribed period, but 
the Senior Subordinate Judge after 
making an inciuiry, came to the conclu- 
sion that it was insufficient and then 
proceeded to execute the decree. Mb. 
Badri Das who appears on behalf of the 
appellant contends that the order reject* 
ing the security bond is tantamount to 
an order not staying execution of the de- 
cree and he further contends that an 
order relating to stay of execution is ap- 
pealable. In support of his contentions 
he cites A. I. R. 1924 fjahore, pages 631 
and 602, Phaggumal Mata Din v. 
Benarsi Das (1) and Shankar Das v. 
Kasturi Lai (2), which are rulings of 
this Court by Judges sitting in Chambers 
and the question involved in every 
one of them related to stay of execution. 
It was held therein that an order not 
staying sale of property in execution of 
a decree was appealable. I am of opi- 
nion that the order appealed against in 
the present case does not relate to stay 
of execution and there is no authority 
to show that it does. On the other 

(1) A. I. R. 1924 Lah. 67L 

(2) A. I. R. 1925 Lah. 69. 


band Saraswati Barrnonya v. Moti 
Barvionya (3) which is relied upon by 
Mr. Moti Sagar, though a converse case, 
is strictly in point. In that case also 
the order of the High Court was materi* 
ally to the same effect as the order of 
Mr. Justice Jai Lai in the present case, 
and the judgment-debtor having fur- 
nished security in compliance therewith 
the executing Court accepted it and 
stayed execution. It was held that no 
appeal lay against the order accepting 
the security. This ruling applies to the 
present case also because the principle is 
the same whether a security bond is 
accepted or rejected. Mr. Badri Das 
entered into a long discussion on the 
effect of the omission of the words “ or 
to the stay of execution thereof ” from 
S. 47 of the Civil Procedure Code which 
occurred in S. 241 of the Code of 1882, 
and contended that, in spite of the omis- 
sion of the said words, S. 47 is applicable 
to orders relating to stay of execution, 
on that point the High Courts having 
held conflicting views as pointed out by 
Mulla at page 133 of his Cole of Civil 
Procedure. But, as pointed out by the 
Allahabad and other High Courts, it is 
nob every order passel in execution pro* 
ceedings that is made appealable by 
S. 47. 

It will not be out of place to repro- 
duce here the concluding portion of the 
judgment of the Calcutta High Court in 
Saraswati Barmony x v. Moti Barrnonya 
(3) : 

It appears to U9 to be clearly settled that every 
order passed in relation to execution need not 
necessarily be deemed to come within the scope 
of the definition in S. 2 (2) of the Civil Pro- 
cedure Code. The order assailed io the present 
case determines no rights of the parties that are 
in controversy. It was this Court that directed 
that the proceediogs should be stayed ; and this 
Court attached the coodition that security 
should be given to the satisfaction of the Coart 
below. That security has been given and the 
Court below is satisfied with it. It does not 
appear to us that this order oan possibly be 
regarded as an order dstarmining any rights of 
the parties, or oan be treated as. a decree and be 
the subject of an appeal. 

These remarks apply mutatis mutandis 
to the present case. 1 therefore hold 
that the appeal does not lie and dismiss 
it with costs. 

D.D. Appeal dismissed* 


(3j [1914J 41 Cal. 160=20 L C. 72=17 C. W. 
N. 1240. 
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TfiK Ohand. -I. 

flasrara Singh and others — Dafendanfcs 
— Appellants. 

V. 

Mehnga and others — Plaintiff and De- 
fendants — Respondents. 

Saoond Appeal No. 2515 of 1926, De* 
aided on 9th March 1927. from a decree 
oE the Dist. J., Jullander, D/- 9fch June 
1926. 

(a) Custom (Pan;a6)— .4Ii«rtaiion by elder 
brother to discharge father's debts charged on 
property Is binding on minor brother , 

A sale o! a portion of minor’s esUts by hi* 
elder brother, who was his de facto guardian Co 
disohargs debts, due from the minor’s father 
and charged upon the estxte, cannot be said t® 
be without authority i 73 P. R. 1890. Rel. on. 
119 P. B. 1919 Dlst. [P 529 0 2] 

(6) Cttsfom {Punjab)— AUenatlon^Only small 
portion not for necessity — Sale tJ upheld. 

Where, out of the total considerition for a sale 
only a small portion is found not for necessity, 
the sale should be upheld ; A, I. R. 1927 P. C. 
37, Poll. tP 530 0 Ij 

Faqir Okand““iot Appellants. 

L. Kapur for Badri Das — for Res- 
pondents. 

Judgment. — On the 15th March. 
1916, Bhana, son of Shaman, major, for 
self and as guardian of his younger 
brother Mehnga, minor, sold 30 kauaU 
17 maria? of land (which on re-measure- 
ment has been fonnd to be 30 kanals 
H marlas) to Wazira, father of the de- 
fendants-appellants for Rs. 900. On the 
16th March 1922, Mehnga, having at- 
tained majority, instituted a suit claim- 
ing, (<x) a declaration with regard to 
Bhana’s one-half share of the land alleg- 
ing that the sale was without cosidera- 
tion'and necessity and had been effected 
to injure the plaintiff's reversionary 
rights and (6) possession of the plaintiff’s 
own hal^9haro which, it was alleged 
Bhana had sold without authority. 

The Subordinate Judge found that con- 
sideration and necessity for the sale were 
proved but in spite of his finding he 
passed a decree in favour of the plaintiff 
for both the reliefs prayed for, subject 
to payment of Rs. 450 by the plaintiff on 
the death of Bhana. On appeal by the 
vendees the learned District Judge quite 
rightly set aside the declaration that bad 
been granted as regards Bhana's one-half 
share, but affirmed the decree for posses- 
sion qua the plaintiff's own one-half 

1927 L/67 & 68 


share, disposing of this part of the case 
in one seotence as follows : 

As r^gai Is the plaintiS's own share {Thavi- 
man Sing\ t. Santa (1)] ia a clear authority 
Chat defendant 1 had no right to sell bis 
brokher’e share even to pay debts which were 
dne from the father, 

The defendants who are the sons of 
the vendee have preferred a second 
appeal to this Court and pray that the 
suit should have been dismissed in its 
entirety. 

As the judgment of the learned District 
Judge on this point is extremely meagre 
it is necessary to give in some detail the 
relevant facts. The consideration for the 
sale-deeds is as follows : 

1. R?. 330, payable to Narain Singh-previous 
mortgagee who was iu pofsessiou of 22 kanals 
and 12 marlas of land under mortgage-deeds 
dated the 23rd February 1909, 3rd March 1909, 
and 2lst May 1910, eseuted by Shaman, the 
father of Bhana, and Mehnga , plaiutifi and by 
Jlwan, their uncle. 

2. Rs 400, payable to Nand Lai, prior creditor 
as follows : 

(a) Rs. 303'3-6 under decree dated 1st March 

19L3 and 20th July 1914, passed in favour of 
Nand Lil against Bhana and Mehnga recoverable 
from the estate of their father Shaman. , 

(b) Rs. 99 due to Kand Lai aforesaid under 
mortgage-deed dated the 7tb February 1905 
executed by Shaman and Jiwan in his favour ; 

8. Rs. 25, balance due on another decree ob* 
tained by Nand Lai against Shaman but not 
' charged on the estate. 

4. 80 payable to Jassa, goldsmith, on the 
bond dated the 15ih November 1910, executed by 
Shaman and Jiwan. 

5. Rs. 15 expenses of registration of the sale- 
deed. 


Total Rs. 900. 

It will be see n that items No. 1 and 2, 
aggregating Rs. 780, where a charge on 
the estate of Shaman which bad boon 
created either by himself iu his lifetime 
or by decrees passed after his death 
against his estate. One-half of this sum 
was legally recoverable from the estate 
of Shaman, which bad come into the 
hands of the plaintiff, A sale of a por- 
tion of the plaintiff’s estate by his eider 
brother, who was bis de facto if not de 
jure guardian, to discharge such debts, 
cannot be said to be without authority. 
A comparison of the properties sold with 
those which had been mortgaged by Sha- 
man and Jiwan shows that by the sale 
in question a field on chahi and 6 kanals 
in area, which was under mortgage with 
one Narain Singh and also a house which 
had been mortgaged with pos'e^^sion to 

(l) [1919] us P. R. 1919=03 i. G. 107. 
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Nand Lai were both redeemed 

s‘, 

‘“Th'eTearned District Judge bas entirely 

r^reliefon v. Santa 

ible ° There the debts due by the father 
of the minor plaintiff had not b^n made 
roharge on the fathers estate m the 

hands of the plaintiff 

onder the authority of the Full Bench 

Jagdip Singh v. Naram 
ancestral estate could 
fftfher’s death be made liable for it. 

It is, no doubt, true that items Nos. 3 
anrl i aggregating Bs. 105 though due by 

?hf ftther of the plaintiff had not been 

made a charge on his estate in his life- 
time, but one half of this sum, comes to 
Bs. 62-8-0 only and forms a very small 
portion of the total consideration of 
Rs. 450, and the sale cannot be set aside 
if necessity or benefit cannot be strictly 
proved for it. This principle has been 
laid down in a large number of rulings 
of the Lahore High Court and the Punjab 
Chief Court and has been recently 
affirmed in the judgment of their Lord- 
ships of the Privy Council reported as 
Sri Eriskn Das v. Nathu Ram (3). 

For the foregoing reasons I hold that 
the alienation was for the benefit of the 
plaintiff and that his elder brother Bbana 
was competent to make it see Mastii v. 
Nand Lai (4). I accordingly accept the 
appeal and dismiss the plaintiff's suit 
with costs throughout. 

D.D. App eal accepted. 

(2) [19131 4 P. R. 1913=173 P. L. R. 1912=15 
1. C. 866=160 P. W. R. 1912. 

(3) A. I. R. 1927 P. C. 37 = 49 All. 149=54 I 

A. 79 (P. 0.) 

<4) [1890] 73 P. R, 1890. 
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Jai Lad. J. 

Shanti Sarup — Plaintiff — Appellant. 

V. 

Lai Chand — Defendant — Respondent. 

• ^ 

Secpn^ Appeal No. 2520 of 1926, De- 
cided on 22nd April 1927, from the order 

of the Pi'st. J., Sialkot, D/- 13th Mav 
1926. ^ 


Shanti Sarup v. Lad Chand (Jai Lai. J.) 1927 

(a) civil P. C.t S. 100 — Question of fact. 

The fioding as to the nature of the considera- 
tion is one of fact and cannot be disturbed in 
second appeal. [P 531 C 1] 

(b) Contract Act, S. 23 — Withdrawal of com- 
plaint not a consideration for pro-note though 
ivithdrawal is due to execution of pro-note — Pro- 
note is valid. 

Where the withdrawal of the complaint is due 
to the debtor having executed a pronote in favour 
of the creditor, but such withdrawal is not the 
consideration of the pronote, the pronote is not 
invalid r 31 P. R. 1911, Foll.\ 39 P. R. 1914, 
Dlst.-, A. I. R. 1926 Cal. 59, Ref. [P 533 0 2j 

Shamair Chand — for Appellant. 

M. L. Pari — for Respondent. 

Judgment. — This second appeal is 
directed against the decree of the District 
Judge of Sialkot, who, agreeing with the 
Subordinate Judge, dismissed the plain- 
tiff’s suit for recovery of Rs. 745-11-6, 
principal and interest-claimed to be due 
from the defendant on a pro-note executed 
by him in favour of the former on the 
22nd of September 1922. It appears, 
that the defendant representing himself 
to be a member of a company which it 
was alleged, could secure the agency for 
the sale of cigarettes sold or manufac- 
tured by the Khatar Pal Company of 
Rangoon and Burma, received a sum of 
Rs. 500 from the plaintiff Shanti Sarup 
on the 1st of October 1921 and under- 
took to secure the agency for him. The 
sum of Rs. 500 was paid by the plaintiff 
to the defendant by way of security for 
the due performance of the agency 
business. 

It appears that the plaintiff considered 
himself aggrieved by the manner in 
which he was treated in the matter of 
the agency, and, consequently instituted 
a complaint under S, 420 of the Indian 
Penal Code against the defendant Lai 
Chand and a warrant for the arrest of 
the latter was issued for the 22Dd of 
September 1922. On that date the pro- 
note in suit for Rs, 450 was executed by 
Dal Chand in favour of Shanti Sarup 
who then appeared before the hlagistrate 
and stated that bis witnesses bad been 
won over by the accused and therefore 
he did not desire to proceed with the 
complaint which was consequently dis- 
missed and the accused discharged. 

On the present suit being instituted 
the defendant pleaded that be had execu- 
ted the pro-note under undue infinence, 
that as a result of the settlement of the 
agency accounts Rs. 450 was due from 
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him to the plaintiff which he had already 
paid to him, but the latter dishonestly 
denied the receipt thereof and instituted 
<}riminal proceedings against him. It 
was, therefore, alloged that the pro’note 
was without consideration and was 
opposed to public policy having been 
executed in order to stifle a non'cotn’ 
poundable offence and was, therefoie, 
void and unenforceable in the Courts. 

The Court below has held that the 
consideration for the pro-note in suit was 
illegal as the document “was executed 
in consideration of the dropping of the 
criminal prosecution” of the defendant. 
In coming to this conclusion the District 
Judge has relied on certain authorities 
’the principal of which I will presently 
examine but it appears to me that the 
learned Judge has in arriving at his con- 
clusions, failed to distinguish between 
the consideration for the contract and 
the motive for entering into the contract. 

At this stage I will shortly dispose of 
the contention of the counsel for the 
respondent that the hnding of the District 
Judge as to the nature of the considera- 
tion is one of fact and cannot be distur- 
bed in this second appeal. As I have 
already stated the learned Judge has 
fallen into a confusion as to the meaning 
of the expression “consideration.” He 
has merely given a tinding that the con- 
sideration of the pro-note was the drop- 
ping of the criminal prosecution. He 
has not given any clear finding as to the 
facts on which this conclusion is based. 
In my opinion this conclusion under the 
circumstances of this case, is one of law 
And not of fact, and I am therefore 
entitled to examine it on this appeal. 

I do not think it necessary for me to 
discuss the large number of authorities 
that were cited at the Bar in support of 
the respective contentions of the parties 
but I will examine the more important 

-ones. • 

Counsel for the appellant relied upon 
a judgment of a Judge in Chambers of 
this Court in Civil Revision No. 208 of 
1924, Ram Gopctl v. Ganeshi Lai (1). In 
that case the defendant executed certain 
'bonds in favour of the plaintiff and 
■hypothecated some property as security 
for the debt, but afterwards disposed 
.of the pledged property. The plaintiff, 
•thereupon, instituted criminal proceed- 
ings under S, 406, Indian Penal Code 

ix) A. 1. R. 1915 li%h, 864. 
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and a warrant of arrest was issued 
against the defendant who thereupen 
executed a bond in favour of the plaintiff 
and the criminal proceedings were in 
consequence, withdrawn against him. 
On a suit by the plaintiff on the bond 
executed under the above circumstances 
the plea of the defendant was tliat the 
liability could not be enforced as the 
bond was illegal having been executed 
in consideration of the withdrawal of a 
a non-oompoundable criminal offence. 
Mr. Justice Scott-Smith held that the 
bond was enforceable and was not void for 
want of legal consideration. In doing 
so he followed Jai Kamar v. Gouri Nath 
(2), where it was held that a threat to 
prosecute does not itself vitiate a con- 
tract if otherwise it is supported by a 
just and bona fide pre-existing liability, 
The learned Judge summed up the case 
as follows : 

Hera there was good consideration for the 
defendant 1 to pass the bond sued upon, and 
the mere fact that the pfaintifl on recovering 
ths bold gave up the orimlnal prosecution 
against hU debtor does not appear to me to 
invalidate the agreement to pay a debt which 
was just due. 

This case was followed by another 
Judge in Chambers in this Court in The 
firtn Harjas Bai Arjan D^s v. Tek 
Chand (3). 

The next case relied by counsel for 
the appellant is Diuijendra Nath Mullich 
V. Gopiram Govindaravi (4). The de- 
fendant in that case was in the employ 
of the plaintiff firm and was charged 
with criminal breach of trust in respect 
of a cheque for Rs. 30.000. During the 
pendency of the criminal proceedings he 
executed a mortgage deed for a portion 
of the amount concerned in favour of 
the plaintiff with a view to the with- 
drawal of the prosecution, and thereupon 
the prosecution was, as a matter of fact, 
withdrawn. The plaintiff having in- 
formed the Deputy Commissioner of the 
Police and the Chief Presidency Magis- 
trate of the fact of their having received 
satisfaction of their claim in the manner 
already mentioned the complaint was 
allowed to be withdrawn and the accused 
was discharged. It also appears that it 
was agreed between the parties that the 
cash to be paid by the accused and the 
mortgage bond to be executed by him 

(2) [1906] 28 All. 718=3 A. L. J. 6O6=D906J 
A. W. N. 212. 

(3) A. I. R. 1927 Lab. 465. 

(4) A. I. R. 1926 Cal. 59=53 Cal. 51. 
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would remain with a third party and 
that the same would be handed over to 

the plaintiffs, the complainants, after the 
withdrawal of the criminal proceedings. 
Whether this was done or not does not 
appear from the report of the case, but 
some cash was actually paid to the 
complainant and a mortgage bond was 
duly executed in their favour. There 
were disputes about the registration ot 
the mortgage deed afterwards, but it is not 

necessary for me to state them in 
here. On a suit being filed for enforcing 
of the mortgage a plea was raised on 
behalf of the defendant that the mort 
gage deed was unenforceable in of 

the provisions of S. 23 of e 
Contract Act and that the oontraob was 
vitiated for want of consent. The 

reamed Judge declined to give effect to 

this plea and held that the mortgage 
was enforceable. The following passage 
from the judgment of Mukerjee, J., may 

be quoted with advantage : 

Now I am prepared to concede that the defen- 
dants would not have parted with a sum of 
Rs 15 000 or completed the execution of the 
bond for Bs. 5,000 unless and until the criminal 
case against defendant 1 was withdrawn 
But I am not at all sure that the consideration 
or object of the agreement was the withdrawal 
of the said case. The motive for the execution 
of the bond and the payment of the money was 
the withdrawal, but there is a good deal of dider- 
ance between the motive for the act and the 
consideration or object of the agreement. It is 
necessary to keep this distinction in view all the 
more in a oa«^ where there is a civil liability 
already existing which is discharged or remitted 
by the agreement. 

and lafcer : 

If the principle of the doctrine be that you 
(the accused! shall not make a trade of felony 
than it is difficult to see how tha plaintiff can 
be said to have acted improperly in entering into 
the agreement to get what they were justly 
entitled to. 1 am therefore not prepared to say 
that upon the peculiar facts of the present case 
the contract between the present parties was one 
opposed to public policy, or that it in any way 
tended to prejudice the State or hamper the 
administration of justice. 


Counsel for the respondent, on the 
other hand, principally relied upon 
Ohulam Mohrud-Din v. Deoki Nand (5). 
In that case the plaintiff instituted a 
criminal prosecution under S. 406, I.P.O. 
against the defendant. When the pro- 
secution was still pending a pronote 
was executed by the accused in favour 
of the plaintiff, the complainant, and the 
criminal case was withdrawn. It appears 

^(6) C19U] 64 P. L. R. 19X4=67 P. W. R 
1914=22 L 0. 393=89 P. B 1914. 


that the pronote was nob handed over to 
the complainant till after the prosecu- 
tion had been withdrawn and the with- 
drawal thereof accepted by the Magis- 
trate. It was also found that there was- 
distinct agreement to the effect that the 
promissory note would not be handed 
over to the plaintiff unless the appel- 
lants were discharged by the Magistrate. 
The learned Judges held that the pro- 
note executed under the circumstances 
mentioned above could not be enforced ; 
that the consideration for it was olearly 
an agreement to compound an offence 
which by law was not componndable and 
that it was, therefore, unlawful within 
the meaning of S. 23 of the Indian Con- 
tract Act. The learoed Judge, considered 
a previous judgment of the Chief Courfr 
of the Punjab reported as Karm Chand 
V. Mt. Basant Kaur (6), and distinguished 
the same in the following terms : 

In Karm Chand v. Mt. Basani Kaur (6) it 
would appear from the judgment that S. Kal- 
want Siogh who executed tha mortgage deed 
there sued upon had executed and handed over 
the deed to the mortgagee before the criminal 
prosecution launched by the latter against him 
was terminated by the complaint being dismis- 
sed in default. The completion of the contract 
of mortgage by the delivery of the deed to the- 
mortgagee was not made contingent upon the- 
complaint being dismissed or the mortgagor 
being discharged by the Magistrate ; the mort- 
gage was completed and the deed was handed 
over to the complainant independently of the 
result of the criminal prosecution, though the* 
necessary consequence of the complainant being- 
satisfied once the deed of mortgage was executed 
in his favour was that he did not appear iu the 
T^Iagistrate’s Court and therefore the complaint 
was dismissed in default. 

It is therefore to be observed that the 
Chief Court of the Punjab has made a- 
distinction in cases where : (a) the liabi- 
lity under the document in suit is not 
made contingent upon the complaint 
being dismissed or withdrawn ; and (b^ 
where the document sued upon is 
expressly made to take effect only after 
the complaint is withdraws and tbe- 
accused discharged. In tha latter case 
the document has been held to have 
been executed in consideration of the 
withdrawal of a non-compoundable cri- 
minal case and therefore unenforceable 
hut not so in the former case where 
though the motive for the execution of 
the document has been held to be the- 
withdrawal of a non-compoundable cri- 
minal case, the consideration has been 
(6) E1911J 3i P. B. 1911=192 P. L. R- 1511^ 

H I. 0. 321=236 P. W. B. 1911. 
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held to be quite legal provided there 
an enforceable pre-existing liability. 

Counsel for the respondent also cited 
eome authorities to show that where 
part of the consideration for a particular 
transaction is the withdrawal of a com- 
plaint in a non-compoundable criminal 
ease the whole of such transaction is to 
be deemed to be void. Such authorities 
do not, in my opinion, appear to have 
any bearing on this case. Here there 
is no question of any part of the con- 
sideration being distinguishable from the 
rest, either the wiiole of the considera- 
tion is illegal or none at all. 

Isow, what are the facts to which the 
law as stated above is tc be applied. The 
■defendant admits that he owned Rs. 450 
to the plaintiff but that he had paid it. 
The plaintiff-complainant distinctly 

denied the receipt of Rs. 450 and in- 
stituted a complaint against him under 
S. 420 of the Indian Penal Code. The 
■defendant exacuted the pronote in suit 
and thereupon the complaint was with- 
drawn against him. 

I may mention here that the learned 
District Judge has referred to the testi- 
mony of two witnesses, Ganda Singh 
and Arur Singh, produced by the defen- 
dant in support of his plea relating to 
the want of and illegality of considera- 
tion, but these witnesses give quite a diff- 
erent story to that given by the defendant 
himself. (His Lordship attar considering 
evidence proceeded.) The evidence of 
these witnesses is clearly contradictory 
to each other and certainly does not 
support the plea of the defendant. 
IVIoreover their testimony does net lead 
to the inference, as held by the learned 
District Judge, that the pronote “was 
executed in consideration 'for the drop- 
ping of the criminal prosecution “ in 
the sense in which the expression ‘con- 
sideration ’ is Used in S. 23 of the Indian 
'Contract Act. 1 also hold that the receipt 
relied upon by the defendant does not 
establish that the liability under the 
pronote in suit was discharged. Accord- 
ing to the plaintiff the original payment 
of Rs. .500 was made to the defendant in 
his capacity as a partner of the company 
and the receipt was executed by him in 
favour of the defendant as such partner 
when the pronote in suit was executed. 
That is to say the liability of the com- 
pany was discharged and the accounts 
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between the company and the plaintiff 
settled by the execution of the pronote 
in suit by the defendant who thereafter 
made himself peroonally liable in the 
amount due. This I hold is a correct 
statement of facts. 

It is thus to be observed that the 
withdrawal of the complaint was no 
doubt due to the defendant having exe- 
cuted the pronote in suit in favour of 
the plaintiff but such withdrawal was 
not the consideration of the pronotei 
This pronote was not left in possession 
of a third party to be handed over to 
the plaintiff' after the withdrawal of the 
complaint nor was it expressly agreed 
that the liability thereunder would not 
arise till after the complaint had been 
withdrawn. The case, therefore is gov- 
erned by Kcirm Chaitd v. Mt. Basant 
(6) rather than GJtuldtn Mohi'ud- 
din V. Deoki Nand (o). If, hosvever, the 
view that was taken in Dwijendrd Nath 
Miillick V. Gopiram Govindaram (4) is 
correct, and the later authorities of this 
Court seem to follow that view, but it is 
not necessary for me to express a definite 
opinion on the point, then the plaintiff 
is entitled to a decree in any case. 

The next question that I have to con- 
sider is this : whether the plaintiff' has 
established a pre-existing civil liability 
of the defendant to entitle him to a 
decree or whether the case should be 
sent back to the trial Court to ascertain 
if such liability in favour of the plaintiff 
existed. It is to be observed that the 
defendant admitted in his written state- 
ments that Rs. 450 were due from him 
to the plaintiff and that he had repaid 
the same. There is no proof in support 
of the allegation as to repayment. The 
liability having been admitted the burden 
of proof of its discharge was on the 
defendant and he has failed to dis- 
charge it. It must, therefore, be pre- 
sumed, in the absence of evidence to the 
contrary, that the pronote was for con- 
sideration which is the pre-existing liabi- 
lity of the defendant for Rs. 450. In 
my opinion it is not necessary, having 
regard to the fact that the parties pro- 
duced the whole of their evidence in 
the trial Court, to remand the case for 
further evidence on the plea of tho de- 
fendant that he had ropaid Rs. 450, 
admitted to be due from him to the 
plaintiff. 
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I accept this appeal, set aside the 
decree of the Court below aod decree 
the plaiotiff’s suit with costs through- 

Appeil accepted, 
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Zafar Ali, J. 

Ml. Bar Kaurand o(/icrs— Plaintiffs— 
Appellants. 

V. 

Kharaa and o^/Ie^s— Defendants— Res- 
pondents. 

Misc. Second Appeal No. 593 of 19.^0, 
Decided on 7bh April 1927, from the 
order of the Dist. J.. Hissar, D/- 23rd 
October 1925.. 

Occupancy holding— Collaterals entering into 
possession after last male holder— They must 
prove their right to hold possession as agai7iSt 
landlord. 

Even where the collaterals of an occupancy 
tenant enter into possession and are entered in 
the jamabandi as occupancy tenants they have 
still to establish that they were entitled to sue* 
ceed to the holding and rightly took possession 
thereof. The landlord cannot be called upon to 
prove the negative that the laud was not occu- 
pied by the commou uacestor, Fr^tu their hav- 
ing taken possession of the laud it cannot be iu- 
ferrdd that they (collaterals) were entitled to 
do so. [P. 534, C. 2J 


as occupancy tenants. Thus shifting the- 
onus on to the plaintiffs the District 
Judge remanded the case to enable them 
to produce evidence to discharge it- 
They appeal against this order of re- 
mand. 

It is clear that the view taken by the- 
lower appellate Court is erroneous. 
Though the collaterals are in possession 
and are entered in the jamabandi as 
occupancy tenants they have still to 
establish that they were entitled to sue*: 
ceed to the holding and rightly took* 
possession thereof. The plaintiffs ; 
not bo called upon to prove the negative 
that the land was not occupied by the 
common ancestor. Prom their having 
taken possession of the land it cannot be 
inferred that they (collaterals) were en- 
titled to do so. I, therefore, accept the 
appeal, set aside the order of remand 
and send back the case to the District 
Judge to be decided on the record as it 
stands. Court-fee on the memo, of ap- 
peal will be refunded ; other costs will 
abide the event. The order will be the- 
same in the connected identical Appeal® 
Nos. 594 to 596 of 1926. 

D.D. Appeal accepted. 
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Nanwa Mai — for Appellants. 

Shamair Chand — for Respondents. 

Judgment. — After the death of Mt. 
Oulab Kaur, the widow of Ram Rattan, 
the last male tenant of the occupancy 
holding in dispute, his collaterals took 
possession of it, and it was accordingly 
mutated in their names and the muta- 
tion order was embodied in the jama- 
bandi that was prepared later. The 
landlords then sued for possession stating 
that as the common ancestor of Ram 
Rattan and his collaterals had never 
occupied the land they (collaterals) had 
no right to succeed to it. The trial Court 
placed the onus of proving that the land 
bad descended from the common ancestor 
of the defendants (collaterals) and found 
that they bad discharged it. On appeal 
by the plaintiff^s the District Judge held 
that it was upon them (plaintiffs) to 
establish that the occupancy holding had 
not descended from the common ancestor 
because the defendants were in posses- 
sion and were shown in the jamabandi 


Agha Haidar, J. 

Jiican Bam and others — Plaintiffs — ■ 
Appellants. 

V. 

Hussain Bakhsh and —Defen- 

dants — Respondents. 

Second Appeal No. 355 of 1927, Deci- 
ded on 27th April 1927. 

(а) Tort — Trespass — Infringement of legal 
right — Actual damage need not be proved. 

II a person has got any legal right in any 
property he is entitled to claim relief if his rights 
are infringed by any co-sharers or outsiders 
although be does not suffer any damage or 
inconvenience by theinfringementdaiiog his a 

seace. 

(б) Practice — New plea. 

A party should not be allowed to make out a 
new case in appeal, if it involves questions 
fact for which no evidence has I* 

(c) Adverse possession — Court cannot force 
owner to accept compensation, , . 

No Court can force a party to pa“ 
propertv for a money compensation to ms ' 
versary who has taken unlawful ni 

by erecting his building on it. [*• 5®5' * 

Fakir Chand — for Appellants. 
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Judgment. — ^This is a plaintiffs ap* 
paal arising out of a suit for possession 
of half the land in dispute and also for 
payment. of Rs, 15 as compeuiation for 
the price of building materials alleged 
to have been misappropriated by de- 
fendants 1 to 4 and also for the demo- 
lition of certain buildings. The plaint 
ia not very clearly drafted *and the 
written statement is also not a very 
lucid document. The plaintiffs alleged 
that they and defendants 5 to 7 
were the owners of the land and that 
defendants 1 to 4 purchased half the 
land from defendants 5 -o 7 and that 
afterwards the defendants demoli- 
shed the old building which was stand- 
ing on the land and put up a new 
building on it. The plaintiffs further 
alleged that they lived somewhere in 
the Barh District and this building had 
been put up by defendants 1 to 4 
•unlawfully after taking possession 
land, in the plaintiffs’ absence. They 
further pleaded that defendants 5 to 7 
had no right to sell the joint property. 

The defendants 1 to 4 pleaded 
that the plaintiffs and defendants 5 
to 7 have conveyed to them by way of 
an oral sale the whole, of the land in suit 
and, therefore, the plaintiffs had no right 
to bring this action and then in some- 
what vague manner suggested that as 
the plaintiffs themselves helped them in 
laying the foundations of the new 
structures the plaintiffs have got no 
right to bring the suit. 

The trial Court gave a decree in favour 
of the plaintiffs for half of the site in 
dispute with costs and also ordered 
defendants 1 to 4 to remove their 
building materials within three months 
from the date of the order. The defen- 
dants went in arppeal to the learned 
District Judge and in their memorandum 
of appeal raised only three grounds. 
Ground No. 1 repeats the plea, which 
was taken by the defendants in the trial 
Court and alleged that the plaintiffs sold 
the land in suit to the defendants and, 
therefore, they bad no locus standi. 
They also pleaded that the plaintiffs 
were estopped from maintaining the suit 
and in the third and the last ground they 
urged that the plaintiffs were nob enti- 
tled to a decree for possession by 
demolition of the building and that, on 
the other hand, a pecuniary compensa- 
tion would meet the ends of justice. 


BsH (Agba Haidar, J.) • Lahore 535 

The learned Judge of the lower appel- 
late Court after summarizing the findings 
of the learned Judge of the trial Court 
proceeded to observe that the -only point 
really urged before him was that the 
plaintiffs have suffered no damage and 
that the defendants are willing to pay 
reasonable monetary compensation in- 
stead of being called upon to destroy the 
new building. 

Now, the findings of the learned Dis- 
trict Judge on both these points are 
erroneous. He says that the plaintiffs 
on their own allegations were living 
away from the village and, therefore, 
they could not have sustained any 
damage by erection of the new building. 
This is not correct. If a person has got 
any legal right in any property he is 
entitled to claim relief if his rights are 
infringed by any co-sbarevs or outsiders 
although he does not suffer any damage 
or inconvenience by the infringement] 
during his absence. On the second point 
also he is wrong when be says that the 
offer of the defendants that monetary 
compensation might be awarded is a 
reasonable one. In the first place this 
plea was not taken either in the_ plea- 
dings or at any stage while the suit was 
pending in the trial Court and a party 
should not be allowed to makeout a new- 
case in appeal : Shivabasava \ 

Sanoappa (1). Moreover, this was a 
plea which involved questions of fact 
whicli could only be decided on a consi- 
deration of proper evidence and it is 
apparent that no evidence was led on 
this point as it was taken up by the 
learned Judge in appeal for the first time. 
In the second place, even if this point 
had properly been taken by the defen- 
dants at the right moment it would have 
been open to the legal objection that no 
Court can force a party to part with his 
property for a money compensation to his 
adversary who has taken unlawful pos- 
session of it by erecting his building on 
it. On both these points 1 set aside the 
judgment of the lower appellate Court. 

It appears, however, that the plea of 
acquiescence was taken in the trial 
Court and the learned Judge of the lower 
appellate Court has also considered it. 
Now, in answer to the argument pub 
forward by the plaintiffs that they did 
not know of the erection of the b uildin g 

(1) C1905J 29 Bom. 1—31 1. A. 164=6 Bom. 
. . L. R. 770=8 Bar. 720 (P. C.), 
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because they happened fco be away, the 
learned Judge haa not arrived at a find- 
ing whether this statement of the 
plaintiffs was correct or not. He simply 
observes that they did nob live in the 
village and it cannot be said that they 
sustained any damage by the erection of 
the building. He further says that they 
took no steps to stop it and tacitly ac* 
quiesced in it and now demand its demo- 
lition. His finding on this point is 
meagre and unsati'^fi^tory. I invite the 
attention of the learned Judge to the 
leading case on the subject Beni Bam v. 
Kunda>i Dal (2). I therefore . a^ide 
the judgment of the learned District 
Judge on the main point which had been 
urged before him and on which he had 
recorded a finding, and 1 remand the 
case to him to raise proper issues both of 
fact and law having regard to the obser- 
vations of their Lordships of the Privy 

Council in the case noted above on the 
question of acquiescence Costs here and 
thereafter would abide the result. 


D.D. 


Case remanded. 


{2} [1809] 21 All. 4yti=:iJ 1, A. 58=7 bar 
523 (P. C.). 
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Shadi Lal, G. J., and Jai Lal, J. 

Sangat Singh and another — Defend- 
ants — Appellants. 


V. 

Isfiar Singh and others — Plaintiffs and 
Defendants — 'Bespondenbs. 

Second Appeal No. 7d8 of 1923, Decided 
on 2l3t April 1927, from the decree of 
the A Idl. Oisb. J., Hcihiarpur, D/- 6th 
March 1923. 

Custom {Punjab) — Alienation — Ancestral pro- 
perty — Common ancestor holding as occupancy 
tenant — Last holder acquiring proprietary rights 
-—Property is not ancestral. 

Where the oouiruoa ancestor occupied the 
lands as an ocoupaaoy tenant and the rights of 
the landlord were purchased by the last male 
bolder, the occupancy rights merged in the pro- 
prietary tights and the property cannot then be 
treated to be ancestral property. [P 536 C 2] 

Badri Das and J. L. Kapur for Appel- 
lants. 

Judgment. — The dispute in this ap- 
peal relates to a moiety of the estate left 
by one Ran Singh, whose relationship 


with the contesting defendants is shown 
in the pedigree-table set out in the judg- 
ment of the lower appellate Court. It 
is beyond dispute that Ran Singh’s first 
cousin Ma^a Singh was entitled to suc- 
ceed to one-half of the estate and that 
he tra Dsferred his share of the inheri- 
tance to the plaintiffs. 

Mr. Badri Das, for the contesting 
defendants contends that Maya Singh had 
renounced the world, and that he was 
consequently not entitled to inherit the 
property of Ran Singh. On the question 
the Courts below have recorded their 
opinion against the appellants and we 
see no reason, whatsoever, to dissent 
from that conclusion. Nor do we find 
any evidence in support of the conten- 
tion that Ran Singh was entitled to only 
one-fourth and nos to one- half of the 
house in dispute. 

With regard to the land, it is urged 
that it is ancestral qua the contestiog 
defendants, and that the sale effected by 
Maya Siugh in favour of the plaintiffs 
should not affect the reversionary rights 
of the defendants after the death of the 
vendor. The history of this land is set 
out in the judgment of the lower appel- 
late Court at page 9 of the printed paper- 
book, and we find that, though the 
common ancestor Jassa occupied the land 
as an occupancy tenant, the rights of the 
landlord were purchased by Ran Singh 
himself. The occupancy rights, there* 
fore, merged in the proprietary rights, 
and the learned counsel for the appel- 
lants has not been able to cite to us any 
authority in support of his contention 
that the property should, in these cir- 
cumstances, be treated to be ancestral 
property. 

We accordingly affirm the decision of 
the lower appellate Court and dismiss 
the appeal. 

D.D. Appeal dismissed. 
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HiRRISON AND DaLIP SCSGH, JJ- 

Diala Bam — Plaintiff — Appellant- 

V. 

Sarga and others — Defendants — Res- 
pondents. 

First Appeal No. 2444 of 1922, Deci- 
ded on 25th April 1927. 
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(а) Pu>\jab Chief Court Clrciiuirs, Vol. 1. 

■pa^re 99 — Undue inji ience fouud /or 

.oircular to apply. 

Before any re^iuotioi ciu b) ■^llowjd on the 
rate of interest under the Panjab Chief Court 
■Ciroulars, Vol. I, p»ge 99. undue iutluen:;e^mu8t 
be proved to have beaa e^^rcised. [P 537, C 1] 

(б) Conlrazt Act, S. Id. IIL {c)~Dcfendant 

renewing debt on uncou^cionabie Tertnt— ‘Plain- 
tiff, imney-lenier of hfs village — Presumption 
-of injl ience arises. 

When the defend I’lt lu debt to the pluin* 
tiS a money-lender of his village, and oou- 
•traoted a (re'^h loan ou unoo iscionaole terms : 

nellithxt undue influence must be pre- 
sumed. ^ 

Jagan Na^th and Lil Chand Malhoira 
— for Appellantr, 

Hargop 3 >l and S. R. [jdul for Respon* 
•dents. 

Judgment. — The defendants in this 
< 3 aS 0 executed a bend in favour of the 
plaintiff acknowledging the receipt of 
Rs. 67 in cash and promising to pay 
interest at the rate of 1854 psr cent, 
thereon. He also acknowledged the 
•existence of an old grain account carry- 
ing interest at the rate of 37i per cent, 
pur annum, and made a promise to con- 
tinue this rate of interest as also the 
payment of four trcingars of hhoosa as 
additional interest. The plaintiff sues 
to recover the grain and bhoosa only, and 
has been given a decree in which inter- 
est has besn calc ilated at 1854 cent, 
on the strength of Chief Court Circulars, 
Vol. I, page 99. Instalments have been 
fixed and future interest has been allowed 
at the rate of 6 per cent. The plaintiff 
appeals and claims the full rate of 
interest entered in the bond and also 
the conversion of the grain into cash at 
the date of suit as against the date im- 
mediately following the exeeotion of the 
•bond. 

So far as the first point is concerned 
the passage in the circular does not give 
the extensive power which the Senior 
Subordinate Judge appears to think it 
doss, and before any reduction can be 
allowed on the rate of interest undue 
influence must be held to have been 
exercised. Such undue influence was 
pleaded but no issue was framed in so 
many words and no decision has been 
given regarding it. The defendants-res- 
pondents contend that 111. (c) to S. 16, 
Contract Act governs the case. In onr 
opinion it does govern the case to this 
extent that the history of the parties 


as disclosed by the evidence and the 
constant renewal of the loan at this 
very high rate of compound interest, 
does establish a presumption which 
the plaintiff has to rebut. It has been 
laid down by the Privy Council that by 
itself a high rate of interest raises 
DO such presumption but here, in our 
opinion, all the circumstances exist 
which are contemplated in 111. (c), The 
defendants, or rather their father, was in 
debt to the plaintiff and contracted a 
fresh loan on terms which appear to us 
to he unconscionable. The only point 
ou which there could possibly be any 
doubt is whether the plaintiff in this 
case comes within the definition of “the 
moneylender of his village” (i. e. the 
defendant’s village). lie is a money- 
lender of the village. The relationship 
as established, being that he was the 
financier of the defendant who was 
naturally not in a position to go else- 
where for money. We are of opinion 
that he should beheld to be “the money- 
lender of bis village” in the sense in 
which the words are use! in the illustra- 
tion. A presumption, therefore, exists! 
and it is for the plaintiff to rebut it. He' 
must, ho.vevef, have an opportunity to 
do 50. We, therefore, frame the addi' 
tional issue : 

Did tha pi it '<‘iR Qofc e': tr-oisa undue ioflueuce 
over the father of the de'endauta and thereby 
induce hi n c: ;oute Hk. P-l. 

We remand the case for the taking of 
evidence and the decision of this issue 
under 0. 41, R. 2a. The trial Court will 
try this issue and return the evideoce, 
together with its findings thereon and 
the reasons therefor, on or before the 
1st October 1927. 

g.b. Case remanded. 
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Agha Haidar, J. 

Karam Gkand Madan & Sons — De- 
fendants — Appellants. 

V. 

Dunlop Rubber Co., Lid.— Plaintiff — 
Respondent. 

Misc. First Appeal No. 497 of 1927, 
Decided on 27th April 1927, from an 
order of the Isb Cl. Sub-J., Lahore, D/- 
25th February 1927. 
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Ctvil P. C;, O., 21. B- 2-^ral agreemml not 
acted up cannot bar execution. 

. 1 which has not yet been per- 

fZ^Darty caunot successfully be 
formed by a decree- holder from 

eat up m J g^ecatioD of the decree : 

1*22 5b 13. ?»«• ° 

Bam Lai Anand-lor Appellan^ 
ilackay and Bkagat Ishar Das for 

RespondeDfc- 

JudffiDent.— This is a judgment-debt- 
or'rapp®! The* plaintiff obtained a 
or » Court of the learned 

Subordinate Judge Delhi on the 12th 
f A^^;i iQ 9 fi The decree, was subse- 

“ueX transferred to the Court of the 

Subordinate Judge. First Glass, Lahore. 
On the 3rd June 1926 an application 
was made on behalf of the decree-holder 
for the execution of his decree and in 
pursuance of that application a warrant 
of attachment of the property belonging 
to the judgment-debtor was issued on 
the 15th Jure 1926. On the 3rd 
July 1926. the judgment-debtor put in 
an application in which he referred to 
the terms of some oral arrangement 
which it is alleged was arrived at bet- 
ween the decree-holder and the judg- 
ment-debtor. The Court, after the per- 
usal of this application, made an order 
that the decree-holder should come and 
file his objection, if any, to this applica- 
tion. On the 12th of July 1926, the 
decree-holder, in para. 3- of his replica- 
tion says that 

it is correct: that Karam Gbaud did call upon 
me, but 1 did not enter into au arrangement as 
to the mode of aitisfaotiou of the decree. 


And again in para. 5 the decree-holder 
alleges that the agreement cannot be 
certified for the simple reason that it 
wag never entered into. I notice that 
in his replication dated the 12th 
July 1926, no specific objection w»s 
taken by the decree-holder that even 
assuming that there was an oral agree- 
ment, that oral agreement cannot be 
relied upon by the judgment-debtor for 
the purpose of being recorded by way 
of adjustment of the decree. It ap- 
pears, however, that at the time of the 
argument the point was definitely raised 
seeing that the learned Senior Subordi- 
nate Judge observes as follows : 

The following point for determination arises : 

(1) Is the application of the judgment-debtor 
for the alleged adjustment to be 'certified enter- 
tainable ? 


With the second point we are not con* 
cerned so far as this appeal goes. Hence 
the position is that neither party was 
taken by surprise and each of them 
knew the case that he bad to meet. 
The learned Subordinate Judge, after 
hearing arguments, held that in view of 
the case decided by the Allahabad High 
Court, Lachhmin Das v. Ram Nath (1)* 
it is not competent to the judgment-deb- 
tors to set up an oral agreement by way 
of the adjustment of the decree. Mr. Ram- 
Lai Anand, on behalf of the judgment- 
debtor has cited a case cf the Calcutta 
High Court in which the question has 
been dealt with in view of the provisions 
of Ss. 91 and 92, Evidence Act. 
For the purposes of deciding this case 
it is unnecessary for me to go into this 
question, although the judgment of Mr, 
Justice Walsh, in the case reported in 
Lachhmin Das v. Ram Nath (1), has 
dealt with this question. I base my 
decision upon the reasoning adopted by 
Mr. Justice Piggott in his judgment. 
His view is that an oral agreement 
which has not yet been performed by 
either party could not successfully be 
set up in order to prevent a decree- 
holder from proceeding with the exe- 
cution of the lie cree. The facts are pre- 
cisely the same here. The judgment- 
debtor has not in any way performed or 
attempted to perform the terms of the 
alleged agreement on which he relies.- 
He simply urged before the learned 
Judge of the Court below that the ad- 
justment of the decree may be recorded 
on the basis of some oral evidence. Tbe- 
Courb below was right in holding that 
such matters cannot be enquired into by 
an executing Court, Mr. Justice Walsh 
in his judgment very succinctly re- 
marked : 

Au inchoate contract which if completed 
would bar execution of a decree, cannot bo 
pleaded as a bat to execution under 0. 21, 
and the judgniiut-debtor oannot olaitn that the 
contract should be completed and then bj in- 
voked in bar of ez^oution. 

With this reasoning of the learned' 
Judges of the Allahabad High Court I 
respectfully agree. As I have indicated 
above it is not necessary for me for the 
purposes of this case to go into the 
tion involving the application of Ss*- 9l 
and 92, Indian Evidence Act, to the 
facts of this case- 

(1) A. I. R. 1922 All. 13=44 All. 258^ 
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1927 Umba V. Mt. Durga 

I wo lid, bheretore, under the oircutn- 
ataaces dismiss the appeal and affirm 
tUe order of the Oourc below with costs. 
Theorder of stay of execution would 
naje^sarily, having regard to the order 
passed me, be vacated. 

u.D, Appeal dismissed. 
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Harrison and Dadip Singh. JJ. 

Unira and others — Defendants Appel" 

lants. 

V. 

Mt. Durga Dei and oi/ters— Plaintiffs 
— Respondents. 

First Appeal No. 2257 of 1922, Deci- 
ded on 18bh February 1927, from the 
decree of the Sr, Sub*J.» Jullundur, D, - 
16bh May 1922 

{a) Custom — Punjab — Ohopra Khatris of Jul- 
lun htr — Oustom excluding daughter from in* 
herttlng father’s property, ioho was separate, in 
presence of collaterals, not proved. 

Ttterd is no custom atnoag the Chopcti Khitris 
of Julluniat District whereby daughters are 
escluied from inheriting tho property of thdr 
father by collatecils evea though the father was 
separate from collaterals. fP 540 0 I] 

(t) Custom -Punjab— High Class Hindus— 
Custom excluding daughter from inheriting 
Onus is on party alleging it — Evidence Act, 
S. 101. 

In the oasa of High Class Hiadus, where a 
custom is alleged to exist whereby daughter is 
excluded by collaterals from iuheriting the pro* 
petty of her f ichar who was eeparatet the onus 
of proving sueh a ouitom is on the party alleg* 
ing it. E.1* 539 C *2) 

Badri Das and Des Raj Sawhney — 
for Appellants. 

FoMr Ohand and Vasdeo — for Res- 
pondents. 

Dalip Singh, J. — The pedigree table 
of tha parties is printed at page 74 of the 
pap^r-book. The plaintiffs are tha 
daughters of Megh Raj, deceased and 
they sued his brother Ganesh Das, and 
the widow of one Nundu, son of another 
brother of Megh Raj. namely Ohint Ram, 
and Umra, grandson of Ohint Ram, for 
possession of their ^ther’s property. 
They also claimed R^400 from Ganesh 
Diu alleging that the said sum bad been 
deposited with Ganesh Das by their 
mother Mt. Ralli. Ganesh Das died 
during the pendency of the suit, and his 
sons were brought on the record as his 
legal reprseotatives. Various pleas were 


Dei (Dalip Singh, J.) 

raised by the defendants, but the trial 
Court decreed the plaintiffs’ suit except 
as to a half-share in the property shown 
as (d) in the plaint, namely a shop 
situate in Lai Bazar, Jullundur city, 
and as to the Rs. 400 alleged to have 
been deposited with Ganesh Das. Both 

sides have appealed. 

So far as tho appeal of Umra and 
others is concerned the sole point urged 
before us has been that by the custom 
of the Chopra Khatris of Jullundur Dis- 
trict daughters are excluded from 
inheriting the property of their father 
by collaterals, oven though the father 
was separate from the collaterals. The 
parties are high caste Hindus, and the 
onus admittedly lies heavily on the ap- 
pellants to prove the special custom 
alleged. The evidence given in the case 
is oral. Various instances are given by 
the witnesses in which daughters were 
exsluded by the collaterals. It is also 
urged that a custom of this kind can b© 
proved by tho statements of persons of 
the brotherhood, who are in a position to 
know the facts and who have deposed to 
the existence of tbi? custom. It is also 
contended that there is no rebuttal of 
the evidence given on behalf of the 
appellants, and that not a single instanc© 
has been proved by the other side in 
which a daughter succeeded to the exclu- 
sion of the collaterals. We have been 
through the instances adduced in 
support of the custom and we are satis- 
fied that they are nob sufficient to prove 
the alleged custom. In many of the 
cases it is not clear tha j the deceased 
father was separate from tha collaterals 
who excludel the daughters. In others 
it seems that the daughters had no 
issue and were maintained by the col* 
laterals. In such oases it is quite pos- 
sible that the daughter was unwilling bo 
assert her right to a life-interest in her 
father’s property, and it does not follow 
that she could nob have inherited the 
property of her separated father if she 
had chosen to assert that right instead 
of contesting herself with being main- 
tained- We have been pressed by the 
argument that the respondents have been 
unable bo produce a single instance of a 
daughter sucoeeding in the presence of 
coUateraU. It m ist, hosvaver, be borne 
in mind that these Ohopra families in the 
Jullunder District are not very numer- 
ous, and it is possible that no case has 
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arisen in wbich a separated Chopra 
Khatri died leaving no sons, and leaving 
daughters who were in a position to 
assert their right of saocession. we are, 

. therefore, of opinion that the defendants- 
lappellants have failed to establish the 
'special custom, whiotuthey pleaded , 
the appeal therefore fails and is dismissed 

with costs. . 

As regards the cross-appeal ot tae 

plaintiff! the important document men- 
tioned in the judgment (Ex. t'. 
has not bean printed and by the rules 
of this Court cannot, therefore, be 
referred to. There is no excuse for the 
non-printing of this document, which 
is distinctly referred to n the ludgment 
The cross-appeal, therefore as to the 
half-share of the shop, whieh is dis- 
allowed mast also fail as the plaintiffs- 

.appellants cannot establish that Kishen 

Chand was a tenant of the shop. The 
only other point urged by counsel for 
the appellants was that the cojts should 
have been given in proportion to the 
success of the parties. It seems to us, 
however, that the defendants-appellants 
had soma ground for raisiug the plea 
of custom and the plaintiffs failed as to 
that part of the case on which they 
produced evidence. The only question, 
therefore, could be of pleader's fee. In 
the circumstances we are not prepared 
to interfere with the discretion of the 
trial Court in the matter, and we there- 
fore dismiss the cross-appeal with costs 
also. 


G.B. 


Appexl and cros^'appctl 

dismissed 
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A /.R. 1922 Ldh, 380, Appl. \ A, l.B. 1924 Mad. 
90 ; 47 Cah 1104, Dlst, [P 540 C 2 ; P 541 0 1] 

Beoan Petman — for Appellant. ^ — 

Fakir Chand — for Pkespondents. 

Shadi Lai, C. J. — This is an appeal 
under Cl. 10 of the Letters Patent from 
an order of Mr. Justice Jai Lai refusing 
an application for the transfer of a case 
pending in the Court of the Senior Sub- 
ordinate Judge at Ludhiana ; and the 
question for determination is whether 
the order amounts to a “ judgment ” 
within the meaning of that clause. There 
has been a considerable diversity of judi- 
cial opinion as to the definition of the 
expression “ judgment,” but it i9 un- 
necessary to discuss the matter at length. 
This Court has held in Ruldu Singh v. 
Sawal Singh (1) that : 

ia order to decide whether an adjudioatioa 
should ba treated as a * judgment ’ within the 
meaniag of Cl. 10, letters Patent, regard 
should be had not to the form of the adjudi* 
c itio 1 but to its ellect upon the suit or the civil 
proceeding in which it was made. If its effect, 
whatever its form may be and whatever be the 
nature of the civil proceeding in which it is 
made, is to put aa end to the suit or proceeding, 
so far as the Court before which the suit or pro- 
ceeding is pending is concerned, or if its effect, 
if it is not complied with, is to put an end to the 
suit or proceeding, the adjudication is a judg- 
ment within the meaning of the clause. 

It is clear that the order in question 
doe^ not put an end to the suit so far as 
the Court dealing with it is concerned. 
The learned Judge has declined to trans- 
fer the suit, and it cannot, therefore, be 
said that his order has put an end to it. 
The Ludhiana Court has still to decide 
the suit, and its jurisdiction has not been 
interfered with by the order appealed 
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SE.A.DI LA.r., G. J., ANU BtlOADWAT, J. 

Pahlad R%i — Petitioner — Appellant. 

V. 

Shio Ram and others — Defendants — * 
Respondents. 

Letters Patent Appeal No. 8 of 1927, 
Decided on 29th April 1927, from an 
.order of Jai Lai, J., reported in A. I. R. 
1927 Lahore 183. 

Letten Patent {f^ahore) CL 10 — Order refus~ 
■ing transfer is not judgment, 

Aa order refusing to transfer a case pending 
before . a . Subordinate Courtis not a judgment 
withiu 01. 10 of the Tetters Patent as it dies not 
put an ead to the proceeding before that Court ; 


against. 

Oar attention hai bean invited to the 
decision in Krishna Reddy v. Tkanika- 
chela Mudali (2), in which an order of a 
Single Judge transferring a suit was held 
to be a judgment. A contrary view has, 
however, been taken by a Division Bench 
of the Calcutta High Court in Khaiizan 
V. Sonairam Daulatram (3). It is un- 
necessary to choose between the two 
rival views, because neither of the cases 
deals with an order refusing to transfer 
a case. It is true that an order directing 
a transfer puts an end to the case so far 
as the Court dealing with it is coocortfed, 
but the same thing cannot be said with 
respect to an order declining to transfer 

1922 L*h. 3:0 =3 Lah. 1«^. 

(2) A.I.R. 1924 Mad. 90=47 Mad. 136. 

(3j [1920] 47 Cal. 1104=60 I.O. 963. 
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a case. Such au order does nob disturb 
the status quo aute aud does nob ia any 
way affect the jurisdiction of the Court, 
before which it was pending to deber- 
Dtine It in accordance with law. I ac' 
cordingly hold that no appeal lies from 
the order made by fcha Single Judge and 
I would, therefore, dismiss the appeal 
with costs. 

Broadway, J. — I concur. 

GB. Appeal dismissed. 
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Broadway and Skemp, JJ. 

Besant Singh — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 183 of 1927, De* 
cided on l7th May 1927, from an order 
of the S. J., Amritsar, D/- 25bh January 
1927. 

PenaJ Code, S. 302 ~ Accused last seen with 
deceased while living and accused showing place 
where corpse of deceased was buried are not 
sufficient for conviction of murder. 

The faob th%b the acoa^ed one of tpro 
persons with whom the deceased was last seen 
alive, and the fact that he pointed out the spot 
where the dead body was ultim'itely found, are 
not sufhcieub to draw the inference that the 
accused was one of the actual murderers. No 
doubt grave suspicion attaches to him in this 
connexion, but grave suspicion is not suiHcient, 

[P 542. C 2] 

Brij Lai — for Appellant. 

Des Bag Saiohney — for the Crown. 

Broadway, J. — Basant Singh, son of 
Ishar Singh, a Jat of Mauza Dhudra in 
the District of Amritsar has been found 
guilty of having caused the death of one 
Teja Singh and under S. 302 I. P. C., 
has been sentenced to death. Against 
bis conviction and sentence he has 
preferred this appeal and the case is 
also before the Court under S. 374, Cri- 
minal P. C., 

The facts briefly are these : The de- 
ceased was a young man of abonb 
25 years of age and was living with 
Mt. Hukmi, a woman who bad bad two 
previous husbands and for the last two 
or three years bad been living as the 
deceased’s keep. She is aged 50 years. 
On the 18th of June, according to her 
story, the appellant and his brother 
Harnam Singh came to Teja Singh's 
house and called him away, As Teja 


Singh did nob come back that night 
Mt. Hukmi went the following day bo 
Basanb Singh and asked him Teja Singh s 
whereabouts. Basant Singh told her 
that he had gone to Amritsar. On the 
following day she met Basant Singh 
again and was told the same story. A 
day later, however, Basant Singh and 
his brothers Harnam Singh aud Sanba 
Singh came to Mt. Hukmi's house and 
began to weep saying what a fine fellow 
Teja Singh had been. This aroused 
Mb. Hukmi’s suspicion and she went to 
the lambardar Sunder Singh and told 
him that Teja Singh had gone away 
with Basant Singh and Harnam Singh 
some days previously and had not been 
back home since. The matter was re- 
ported to the police bub apparently no 
action was taken and in spite of one or 
two further reports of Teja Singh’s con- 
tinuous absence no serious steps were 
taken to investigate the question. Pin- 
ally Mt. Hukmi was taken to head- 
quarters by jamadar Mit Singh where 
she made an application to the Superin- 
tendent of Police who deputed the Dis- 
trict Inspector, Bakhshi Shiva Sahai 
Singh, to make special efforts in the 
matter. Bakhshi Shiv Sahai Singh made 
enquiries at first without any result. 
Finally on the 16th of August 1926, he 
summoned Basant Singh before him and 
after questioning him thoroughly and 
carefully without any result, he pro- 
ceeded to send for spades announcing 
his intention of digging up the house 
and the baveli of Basant Singh and his 
two brothers. 

Thereupon it is said, that Basant 
Singh fell at bis feet and made a state- 
ment the exact words of which the Dis- 
trict Inspector did not recollect but 
which amounted to information that the 
body they were looking for was buried 
in the haveli. Upon receipt of this in- 
formation Basant Singh was called upon 
to point out the place where the body 
was buried. Ha accordingly gob the key 
of the haveli from bis brother Santa 
Singh, and took the police, and other 
persons taking part in the investigation, 
to his haveli and pointed out a parti- 
cular spot under a stack of Ihusa where 
the body would be found. The bhusa 
was removed and Basant Singh was 
given a kali with which he proceeded to 
dig up the ground, aided by bia brothers, 
Harnam Singh and Santa Singh. After 
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event of his dying without issue would 
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di^^ing about 4i feet they came to a 
bimdle wrapped in sacking which Basant 
Singh drew out and which on being 
opened was found to contain the corpse 
of Teja Singh, The head had been com- 
pletely severed from the trunk and was 
lying under one of the arm pits. ® 
people on the spot at once identihed the 

corpse as that of Teja Singh^. 
clothes which were found 
are also said to have been 

in due course the throe brothers were 
sent up for trial. The evidence of the 

Civil Surgeon was to the efifect 

body on which ho held the dead 

examination could not have been dead 

(or more than seven days, 

oely identifiable when he saw it. Oi 
tL question of identity I have no 
hesitation in accepting the evidence of 
the witnesses for prosecution. ihey 
5 aw the body immediately after it was 
taken out of the ground whereas the 
Civil Surgeon did not see it till 48 hours 
had elapsed during which time the 
corpse had been exposed to heat and air. 
The opinion expressed by the Civil Sur- 
geon that the death had been caused 
eome seven days before the po5t mortem 
obviously led the assessors to give a 
verdit of ‘ not g iilty' as the appellant 
ftod his brothers had been practically in 
police custody since about the 3rd of 
August. After giving due consideration 
to the opinion of the Civil Surgeon and 
to the evidence on the record I am not 
prepared to accept the opinion of the 
medical witness as conclusive. It is not 
known exactly when Teja Singh was 
murdered hut I have qd doubt that he 
met with his death a considerable time 
before the post mortem examination was 
held. 

The learned Sessions Judge ac(]uitted 
Harnam Singh and Santa Singh and con- 
victed the present appellant on the fol- 
lowing grounds: liMrstly, that he was 
one of those who on the 18th June 1926, 
bad called Teja Singh away from bis 
house ; secondly that he with his bro- 
thers had a motive for getting rid of 
Teja Singh, and finally that he had ac- 
tually pointed out where the body was 
buried and had made certain statements 
which inorimhsated him at the time. 
That there is a certain amount of motive 
cannot seriously be denied. Basant 
Singh and his brothers are among the 
reversioners of the deceased and in the 


succeed to a part of his estate. It ap- 
pears that Teja Singh had mortgiged^ 
good portion of his holding to his reyer* 
sioners, partly to one Abdulla a conve’'b 
to Islam and partly to the father of the 
three brothers. In 1923, Teja Singh had 
through- Basant Singh and his brothers 
purchased a wife who, however, ran 
away from him after two or three days. 
He suspected the appellant and his bro- 
thers of having been instrumental in 
her leaving him and proceeded to mort- 
gage that part of the property which 
was held by the appellants' family to 
one Gurdib Singh paying off his cousin. 
Later he also mortgaged some more pro- 
perty of his to the same Gurdit Singh. 
Gurdit Singh has appeared in the wit- 
ness-box and has stated that this fact 
had angered Basant Singh and his bro- 
thers who had threatened him. I think 
there can be no doubt that Teja Singh 
was taken away on the night of I8fch 
of June 1926. by Basant Singh and his 
brothers. There is also no doubt what- 
ever that the body was recovered di* 
rectly through information furnished by 
the appellant. The question is whether 
these circumstances conclusively prove 
that he was concerned in the murder of 
Teja Singh. 

These witnesses who deposed to whw 
Basant Singh stated at the time when 
he offered to point out the body are not 
agreed as to the actual words used and 
it would, therefore, be unsafe to accept 
any of these statements as being the 
exact expressions used by Basant Singh. 
So much of his statement is undoubtedly 
admissible and relevant as amounts to 
his having stated that he had buried 
the body of Tjja Singh in his baveli, but 
more than that I think should be elimi- 
oated from consideration. 

have thus against the appellant 
the fact that he was one of two 
persons with whom Teja Singh was last 
seen slive on the 18th June 1926, and 
the fact that he pointed out the spot 
where Teja Singh’s corpse was ulti- 
mately found. After careful considera- 
tion I do not think that it will bo safe 
to draw the inference from these facts 
that the appellant was one of the actual 
murderers. No doubt grave suspicion 
attaches to him in this connexion but 
grave suspicion is not sufficient and it is 
possible that Teja Singh might have met) 
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-with his death at the hands of other 
persons and that Basaot Singh had 
merely assisted in disposing of the body 
therefore, is not guilty under S. 302, 
I. P. C. That he has committed an 
offence the punishment for which is pro- 
vided for in S. 201, I. P. G., is, however, 
perfectly clear. In my judgment it has 
not been proved that Basant Singh mur- 
dered Teja Singh but it has been estab- 
lished that he knew that he bad been 
murdered and concealed his body with 
the intention of screening the offender. 
1 would, therefore, accept the appeal so 
far as to set aside the conviction and 
sentence under S. 302, I P. G., and find 
Basant Singh guilty of an offence under 
S. 201, I. P. G , and sentence him to 
seven years’ rigorous imprisonment in- 
cluding three months’ solitary confine- 
ment. 

Skemp, J. — I agree. 

D.D. Conviction altered. 
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Jai Lal, j. 

Karam Chand — Plaintiff — Appellant. 

v. 

Julltindur Bink, Ltd., in liquidation — 
Defendants— Respondents. 

Second Appeal No. 221 of 1927, Decided 
on 11th April 1927, from the Decree of 
the Dist. J., Jullundur,D/- 4th November 
1926. 

Civil P. C., O. 2, R. 2— ‘Part of claim may he 
relinquished in appeal. 

There is nothing to debar the appellant from 
relinquishing a part of his claim and to claim 
the rest, paying Court-fee stamp on the memo- 
randum of appeal on the claim as reduced on 
Appeal. [P 543 0 2] 

Fakir Chand — for Appellant, 

Bhaioani Singh Puri — for Respon- 
dents. 

Judgment — Daulat Ram, respondent, 
had ten shares in the Jullundur Bank 
Ltd;, having paid Bs. 5 per share on 
application and Rs. 5 per share on allot- 
ment. It appears that two calls of Rs. 5 
per share on each occasion were made on 
the 17th of April 1913 and 27th of 
November 1913, but nothing was paid by 
Daulat Ram. The bank went into liqui* 
dation on the 29th of November 1914, 
and Lala Dhanpat Rai, pleader, was 


appointed its liquidator. It is alleged 
that the liquidator made two calls 
for the balance from the shareholders, 
that is Rs. 10 per share, on the 
26th July 1924, and Rs. 20 per share 
on the 20th of November 1924, and 
that Daulat Ram, respondent, did 
not pay the amounts so called and 
his liability was sold to Karam Chand, 
appellant. The present suit was insti- 
tuted by Karam Chand for the recovery 
of Rs. 547-3-6, being Rs. 400, the prin- 
cipal amount due to the liquidator on 
account of the calls, and Rs. 147-3-6, on 
account of interest thereon. The plain- 
tiff appears to have purchased this liabi- 
lity for Rs. 500. The plea of the defen- 
dant was that he had been made to 
purchase the shares by fraud, that no 
calls had been made from him, and that 
interest was not claimable, and further 
that the suit was barred by time. The 
trial Court held that there was no fraud 
or undue influence in the matter of the 
purchase of the shares, that there was 
nothing to prove that the defendant had 
any notice of the calls stated to have 
been made by the liquidator, that the 
suit was barred by time, and that no 
interest was claimable. It therefore 
dismissed the suit. The District Judge, 
on appeal, has held the suit to be barred 
by time, and, without going into theotber 
matters involved in the case, has dis- 
missed the appeal. The plaintiff appeals 
to this Court. 

A preliminary objection is taken on 
behalf of the respondent that the memo- 
randum of appeal is not properly stamped. 
It appears that the appellant has relin- 
quished a portion of his claim in order to 
take advantage of the reduced scale of 
Court-fee payable on suits of the value 
of Rs. 500 or less. It is explained that 
the plaintiff really intended to relinquish 
the interest claimed by him and that he 
intended to value the relief claimed on 
appeal at Rs. 400, the principal amount 
due but that by mistake he valued it at 
Bs. 500. Be that as it may, it seems 
that there is nothing to debar the appel* 
lant from relinquishing a part of his 
claim and to claim the rest, paying Court- 
fee stamp on the memorandum of appeal 
on the claim as reduced on appeal. I 
overrule the preliminary objection. 

On the merits it is admitted by Mr. 
Faqir Chand that the first two calls 
were made in 1913 before the Company 
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went into liqnidafciou and that the ajjgre- 
•;^te amount payable on each calls is 
Rs. 100. It is not the case of the liqui- 
dator and consequently of the present 
plaintiff that any fresh call was made in 
respect of that amount. It therefore 
appears to me that whether the suit is 
governed by Art. 112 or by Art. 12U. 
Indian Limitation Act. it would be barred 
by time so far as Rs. 100 is concerned. 
With regard to the remaining Bs. duu. 
is alleged by the liquidator that he 
Ihe calls on the 2oth of July 192i >u 
respect of Bs. 100, and on the 20th of 
November 1924, in respect of Bs. 2uu 
H that it so then the cause of action 

arises on 1 1 o or Art. 120 applies the 
whether Art. llJor aiv. j. t t 

^ifc would be within limitation. The 
counsel for the responden . however, 
oontends that as a matter of fact no calls 
were made. That is a question into 
which the learned District Judge has not 
gone. In any case the respondent must 
fail on the question of limitation so 
far as the claim for Rs. 300 to be due 
on the calls alleged to have been 
made on the 26bh of July 1924 and 20bh 
of November 1924 is concerned. Whe- 
ther the suit is premature for want of 
a proper call on the defendant or whe- 
ther there is any substance in the other 
pleas of the defendant are matters for 
the decision of the District Judge. 
Holding as 1 do that the suit is not 
barred by time, so far as the claim for 
Rs. 300 ia concerned, I accept the appeals, 
set aside the decree of the District .Judge 
and remand the case to him under O. 41, 
R. 23, Civil P. C., with directions to 
decide tlio other matters involved in the 
appeal before him. The Court-fee paid 
on the memorandum of appeal to this 
Court shall be refunded and other costs 
will abide the result. 

D.D. Case remanded. 


SuMEB Chand V. Ohiranji Lal (Jai Lai. J') 
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Jai LaXi, J . 

Sumer Chand and others — Judgment- 
debtors — Appellants. 

V. 

Chiranji Lal and others — Decree-hol- 
der — Respondents. 

M so. First Appeal No 2809 of 1926, 
Decided on 21st April 1927. 


A ia) Civil P. C.. 0. 21. R. 2— Adjustment 
need not be in writing-'A completed compromise 
is sufficient adjuftment. 

There is no justifioatiou for bolding that a.'C.- 
adjustoieni must be in writing or that the- 
iudgment-debtor must hare carded out all-the 
terms of the arrangements made by him with 
the deoree-holder to satisfy the decree. _ Tke-- 
question really depends up>n the intention of 
the parties at the time when the agreement is- 
entered into, and if they make a final and 
binding agreement with regard to the decree* 
then it amounts to an adjustment. If, on the 
other hand, the finality of the agreement of 
compromise is conditional on the future acts- 
of the parties, as for instance, the execution of 
documents, then the agreement is still in the^ 
executory stage and does not come within the 
definition of adjustment : A. I. R. 1922 All. 13, 
not Foil. [P 545 0 1 1 

(6) Civil P. C., O. 21, R. 2 — Judgment-debtor 
pleading binding adjustmeut — OpportunUy 
viust be given to establish the allegation. 

If the judgment-debtor pleads an adjustment- 
which is biudiog on the patties, then the judg* 
meut-debtor is entitled to aa opportunity tu 
establish his allegations, [P 516 C 2} 

Shamair Chand — for Appellants. 

Jagan Nath — for Respondents. 

Judgment. — This appeal is directed 
against an order dated 23rd October^ 
1926, made by tho Senior Subordinate 
Judge of Ambala, declining to entertain 
an application under O. 21, R. 2, Civil 
P. C-, made hy the appellant pray- 
ing that an alleged adjustment of the 
money-decree passed against him masr 
be recorded. The order of the learned 
Judge below is in the following terms : 

Lala Balaod Rii. counsel for the decree- 
holders, and Lala Sri Rama, advocate for the’ 
judgment-debtors, are present. Hitherto the 
judgment-debtor has repeatedly be^n getting timer 
instead of making payment of the decretal 
amount he now resorts to a new device and 
pleads an oral adjustment which the decree- 
holder denies. This is mere pretext to 
payment. It is, therefore, ordered that thO' 
attachment proceediug be taken. 

The counsel for the decree-holder should file 
a list of the property sought to bi attached. 
The case to come oS oa the 20th November’ 
1926. 

The allegation of the judgment-debtor 
was that an oral adjustment of the decree 
to the following effect had been^ 
between the decree-holder and himself u 

The judgment-debtor shall pay the prinoi^l 
amount without interest and the costs 
decree-holder, that is. the judgment-debtor aftaii 
pay Rs. 1,500 to the decree-holders within *ne 
period of three years by annual 
Fs 500 and the remaining amount within tno- 
naxt seven years. In default of payment of any 
of the annual instalments the decree-holdera 
will be entitled to recover at once the whols or 
the amount due to them. The first annual. 



Lahore 510 


1927 SUEO Narain v. Atma Bam 

instalment sh.Ul be payable by the 20th October a final and binding agreement: with re- 
iy27. gard fco bbe decree thou it amo ints fcr 

On this appeal it is contended on be* an adjustment. If, on the other hand, 
half of the appellant th\t the learned fcbe finality of the agreement or corn- 
senior Subordinate Judge was bound promise is conditional on the future acts 
under 0. 21, E. 2 (2) to serve a notice of the parties, as for instance, the exo- 
on the decreo'holder and to mike an cution of documents, then the agreement 
enquiry such as is required by that rule is still in the executory stage and does 
and pass orders on the merits of the not come within the definition of ad- 
appellants ’ application. The rule referred justment. 

to above provides that a judgment-debt' In the case before me on the allegation 
or may inform the Court of an adjust- made by the judgment-debtor, it appears 
meub of the decree bo the satisfaction that there was an aijustme.ib which was 
of the decree-holder and apply to the considered by the parties bo be binding 
Court to issue a notice to the decree' on each. Whether such an adjustment 
holder to show cause on a day to be fixe! actually was made is a question which 
by the Court why such adjustment remains to be determined. The learned 
should nob be recorded as certified and senior Subordinate Judge has declined 
that if after service of such notice the to give an opportunity to the judgment" 
decree-holder fails to show causa why debtor to prove his allegation on the 
the adjustment should nob be recorded ground that it was merely a new device 
as certified, the Court shall record the fco avoid payment and bo delay the 
same accordingly. proceedings. If it was an adjustment 

Counsel for the decree-holders, on the which was binding on the parties then 
other hand, relies principally on Ijachh' the judgment-debtor was entitled bo an 
min Das v. Ram Nath U) aud contends opportunity to establish his allegations, 
that the facts stated by the judgment- This the learned senior Subordinate 
debtor do not amount to an adjustment Judge declined bo give, 
of the decree as that term is used in O. Another argument of the counsel for 
21, B. 2. His contanbion was two fold: the decree-holder was that under 0. 20, 
(a) that an oral executory contract B. 1 1 (2) the terms of the decree as to 
providing for the satisfaction of the de- payment can be varied only with the 
oree does nob fall within the meaning of consent of the decree-holder. In my 
the adjustment; and (6) that an agreement opinion that rule has no application to 
which can be recorded as certified under the present case. The judgment-debtor 
0. 2L, R 2, as an adjustment of the does not ask the Court to vary the terms 
decree mast be either in writing or one of the decree by granting him instal- 
which has actually been carried out by meats, bub he alleges that the dacree- 
the parties so that nothing remains to holder made a certain arrangement as bo 
be done by the judgment-debtor towards the satisfaction of the decree with him 
the performance of its terms : Lachhmin which arrangement, according to 
Das V. Ram Nath (1), no doubt, supports amounts to an adjustment and asked the 
the contention of the learned counsel, Court to record the same. I accept 
bub in miscellaneous civil appeal No. 799 this appeal, set aside the order of the 
of 1926, Bakhshi Ram v. Des Raj I felt learded Judge below and remit the case 
some difficulty in following that case and to him with directions bo proceed with 
pothing that has now been urged has the adjudication of the application made 
induced me to change my opinion. In by the judgment-debtor in accordance 
that case I considered that there was no with law. Costs of this appeal will abide 
justification for holding that an adjust- the result, 
ment must be in writing or that the 

judgment-debtor must have carried out G.B. Appeal accepted^ 

all the terms of the arrangements made 
by him with the decree-holder to satisfy 
the decree, 1 consider that the question 

really depends upon the intention of the “ 

parties at the time when the agreement 
was entered into and that if they made 
(IJ A. 1. B. isfli All. 18=U All. 258. 

1927 L/69 & 70 
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tioner. 


Shaft — Accused — Pefci" 



Eniperoy — Opposite Party. 

Criminal Petition No. 67 of 1927, Da 

oidedoa 6th Miy 1927 , for transfer of 

the case from the Court of the Ist 01. 
Mag.. Amritsar, to any other Ooait. 

Crttyiirisj? P. ^ 

appellate Court for re-lrial neef f^ot rtecessariiy 

be transferred to another jg 

It is not » genet.il ‘ o^ourb ^or re-trial, it 

re n ioded by the appaU te^ ^ different- Magis- 

should held the trial originally, 

trate to the one that the former 

mjrely . already expressed an opinion 

Magistrate h cenvicting him the 

a reasonable apprehension that he will 

nl h-avfa faTtrialint^^ Court of that Magis- 
trate -A I 19^3 Cai. U7}. Dist. 
trate. 4. i. [P 546 0 1] 


Azim Ullah—tor Petition 




Order. — The petitioner was convicted 

of an offence under S. 61 of the Punjab 
Excise Act by a Vlagistrata, but the coa* 
viotion was set aside by the Sessions 
Judge on appeal owing to some defect in 
procedure and the case sent back to the 
same Magistrate for re-trial from the 
stage at which the ch trge was framed. 
This is an application for transfer of the 
case to some olhe.’ Migistrate merely on 
the ground that the former Magistrate 
having already expressed an opinion 
against the petitioner when convicting 
him the latter has a reasonable appre- 
hension that he will not have a fair trial 
in the Court of that Magistrate. 

I am unable to see any reason of such 
an apprehension or any ground for trans* 
fer of the case. Bali Rim Kalwar v. 
Sitaram Kulwar (1) is distinguishable 
and does not iu my opinion lay djwn 
the rule, as contended by counsel for 
the petitioner, that when a case is re- 
manded by the appellate Court for re- 
trial it should always be sent to a differ- 
ent Magistrate to the one who held the 
trial originally. Each case must be 
decided on its owQ merits. In this case 
there is no ground for transfer. 


D.D. Petition dismissed. 


(1) A. I. R. 1926 All. 1173. 


Nand Lal — Defendant — At>pellant. 

V. 

Bam Sarup and another — Plaintiff & 
Defendants — Respondents. 

First Misc. Appeal No. 1860 of 1926, 
Decided on 25th April 1927, from an 
order of the Sub-J., 1st 01., Delhi, D/- 
17th June 1926. 

(rt) Civil P. C„ 0. 43. R. (l) (m)— Order re- 
fusinq to record compromise on the ground of Us 
Invalidity Is 'appealable — Civil P. 0., 0. 23, 

R. 3. 

Whora the Couri, holding that the compromise 
is Qob v^Ud aid biudhig on the parties refuse? to 
record to same, an appeal lies under 0. 43, B. (1) 
(m) assailing the grouuds for refusal to record. 

[P 54S 0 1] 

(6) Contract Act, S. 16— One party cripple 
and of weak intellect — His supporter himself 
interested In the terms — Terms of compromise 
very unfavourable to the party — Compromise is 
void and suit cannot be said as adjusted bylaW’ 
ful compromise within Civil P. C., 0. 23, R. 3. 

Where the parties to a compromise in a suit 
for partition of family property were two bro- 
thers and their father on one side and S. the 
son of their parternal uncle on the other and S 
w is a congenital cripple and weak iu intellect 
and uu6t for every kind of business and he was 
represented in the compromise by his maternal 
uncle who was himself interested in the terms 
of the compromise, which was extremely impro- 
vid nt oi the very fact of it : 

Held ‘ th vt tae Comoro nisd was obtained by 
the exeruse of undue influence, and it cannot 
b) Slid, ther<;fore, thit the suit had been adjusted 
wholly by a lawful agreems it or oompromtse as 
required by the provisions of O. 23, B. 3, 

(P 549 C 1, 2] 

Sardha Ravi and Bishen Narain — for 
Appellant . 

AfooZ Chand and Natval Kishore — for 
Respondents. 

Agha Haidar, J. — Under an order 
dated the llth January 1927, the present 
appeal ( 1860 of 1926 ) was connected 
with first appeal No. 1066 of 1922, and 
on the application of the appellant, Nand 
Lal, through his counsel Mr. Sardha 
Rim the two appeals were to be heard 
together. 

This appeal arises out of certain com- 
promise proceedings in the Court of the 
learned senior Subordinate Judge of Delhi. 
The facts leading up to the order under 
appeal are as follows ; and in order to 
understand them the following short 
peiigree would be helpful in understand- 
ing the relationship of the. parties : 
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CH.UN SUK-tl 


Rvm Kishea, Rim SAraii D.isf 

dafeodaat ‘I I 

j Sri Ram, 

I ddfaiiil.iat 1 . 

Ram Sirap, Nand Lai, 
plaintifT. defendant 3. 

On tha l6tih Maroh 1921, Sri Ram, 
respDDdenb in the present case, brought a 
suit against his uncle Ram Kishen, father 
of Ram Sarup and Nand Lil, for parti- 
tion of the family property and rendition 
of accounts. On the ISth January 1922, 
the learned Subordinate Judge pa-ised a 
preliminary decree for partition as re- 
gards the four houses only. This decree 
was the subject-matter of first appeal 
No. 1066 of 1922 hied by Sri Ram on tha 
24th April 1922. This appeal has been dis- 
posed of along with the present appeal. 
There seems to have been another liti- 
gation to which wo 6od references on the 
record of the present case in which Nand 
Lai had sued Sri Bam and others for an 
injunction restraining Sri Ram from 
wasting the family property or some such 
relief. That suit was dismissed. The present 
suit out of which this appeal from order 
arises was instituted on the 25bh June 
1925, by Rim Sarup against Sri Rim 
respondent and his own brother Nand 
Lai and his father Ram Kishen. There 
cannot be the leist doubt that Rim 
Kishen having practically failed in the 
previous suit, his son Bam Sarup has 
hied the present suit in order to save 
what had been lost in the previous liti- 
gation. 

The first date of hearing in the present 
suit was the 3rd August 1925. On this 
date the plaintiff was present through 
his plea:ier and the defendant Sri Rim 
was present in person. Defendants 2 and 
5 were not present, although notice was 
served upon them personally and it was 
ordered that the proosedings against 
them shall be ex parte. The defendant 
Sri Ram took time for putting in his 
written statement in the case and hear- 
ing was adjourned till the 25th August 
1925. Sri Ram, however, filed his writ- 
tan statement on the 3rd August 1925. 
The plaint in the present suit is an im- 
portant document. It says (vide para. 3) 
that defendant 1 is a oongenital cripple, 
that he is impotent and weak in intellect 
And is unfit for every kind of business. 
It farther goes on to say (vide para. 4) 


that according to law and custom, defen- 
dant 1 is not entitled to ancestral pro- 
perty. The relief claimed is that it may 
be declared that the property is ances- 
tral and tha* defendant 1 is not entitled 
to recover any share in it and that the 
plaintiff is entitled to one-tbird, the 
remaining two-thirds naturally going to 
defendants 2 and 3, the father and bro- 
ther respectively of the plaintiff Ram 
Sarup. In other words the object of the 
suit was that the whole family property 
should be secured for the benefit of the 
plaintiff and his brother and father and 
that defendant 1. the owner of half-share 
should be left absolutely destitute. Or- 
dinarily speaking, Sri Ram, defendant 1, 
would be entitle! to half of the family 
property. In fact this suit as regards 
this half-share was decreed by the learn- 
ed Subordinate Judge and that decree 
has been affirmed by an order passed by 
this Court in the connected appeal (first 
appeal No. 1066 of 1922), 

On the adjourned date, i. e., on the 
25th August 1925, Sri Ram was present 
and the plaintiff’s vakil was present, 
but the case could not proceed. On the 
Slst August 1925, Nand Lai produced a 
document, the subject-matter of the pre- 
sent app al. In purported to be a com- 
promise arrived at between all' the mem- 
bers of the family under which f )r a 
consideration of Rs. 6,600, Sri Ram was 
to give up all claim to family property 
and also to a decree for Rs. 386 which 
he had obtained in the revenue Court 
against Nand Lai, defendant 3, and also 
the costs of his suit which had been 
awarded to him against defendants 2 and 
3. Sri Ram was under the terms of 
this compromise to bo maintained ly the 
plaintiff. It may be noted here that one 
Singha the materoal uncle of Sri Ram 
also signed this document as a surety. 
Originally the compromise bore the date 
the 18ch July 1925, but this date was 
subsequently altered to 31sfc August 1925 
the date on which it was filed in Court. 
The case came up again on the 20th 
October 1925, and on this date defeud- 
aot 1 happened to be absent and pro- 
ceedings against him were ordered to be 
taken ex parte. The plaintiff Ram Sarup 
and defendants 2 and 3 readily admitted 
the alleged compromise and the said 
compromise was ordered to be recorded 
and it was further ordered that a decree 
may be passed in accordance with its 
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benn^i. Sri Ram subsequently made an 
application for setting; aside the ex-parte 
decree and on the 29th January 1926, 
the said decree was set aside. On the 
13th February 1926. Sri Ram filed his 
objections to the petition of compromise. 
In this application Sri Ram pleaded that 
he did not enter into the compromise 
voluntarily and of hia own accord and 
that it wa? obtained from him by the 
exercise of fraud, deception, undue influ- 
ence and threats. He further pleaded 
that, having regard to his success in the 
previous litigations, there was no com 
polling necessity for him to enter into 
any compromise with Bam Sarup plain- 
tiff and defendants 2 and 3. Finally, he 
plLdsthat he is a cripple and a crazy 
^ wifh a weak iatelloct and is in" 
curable of understanding the conditions 
of the deed of compromise which was on 
the face of it unenforceable. He also 
supports his application by making a 
statement on oath on the 13th February 
1926. The learned Subordinate Judge 

raised two issues which are as follows : 

(1) Was there any valid and binding com- 
promise between the parties ? Onus on defend- 
ant Nand Lah 

(2) Did the defendant Sri Ram sign the com- 
promise under undue influence ? If so how this 
aSects the case ? Onus on defendant, Nand Lal. 

(His Lordship then set out the evidence 

and continued). The learned Subordinate 

Judge came to the conclusion that 
it is not proved that any undue influence was 
brought on Sri Ram in securing bis signature 
on the compromise petition, but this much is 
very clear that Sri Ram did not willingly sign 
the compromise. 


He accordingly held that the compro- 
mise relied upon by defendant 1 was not 
valid and binding upon the parties. He 
accordingly refused to record it. Nand 
Lal comes up in appeal. 

On the case being called Mr. Mool 
Ohand on behalf of the respondent, 
Sri Bam, raised a preliminary objec* 
tion that as the finding of the Court 
below WikS that there was in fact no 
compromise, no appeal lay to this 
Court under the provisions of O. 43, 
R. 1, Cl. (m), Civil P. C. He relied 
upon a decision of a learned Judge 
of this Court reported as Skanti Sarup 
V. Firm Jahangir MahBansi Mai (l). 
In my opinion this preliminary objection 
has no force. The Court having refused 
to record the compromise it was open 
Ito the party who founded upon the 
(1) A. I. R. 1924" Lah. 248, 


said compromise to come up in appeal 
to this Court and challenge the grounds 
of refusal of the Court h'elow to record 
the same. The appeal before us assails 
the reasons which lei the Court below 
to decline to record the compromise. 
This is perfectly legitimate object of 
the appeal. I accordingly overrule the 
preliminary objection. 

After hearing the parties I may ob- 
serve at the outset that the proceedings 
out of which this appeal has arisen are 
devoid of all merit. Ram Eishen being 
baulked in the suit brought by Sri Ram 
against him has put his son Ram Sarup 
to file the present suit. Nand Lal, un- 
doubtedly, is acting in concert with his 
brother Ram Sarup, the plaintiff, and 
defendant 2, his father, and their 
object is to deprive Sri Ram of his pro- 
per share in the family property. Al- 
though the Court below has rightly 
dismissed the application of Nand Lal 
on the ground that Sri Ram did not 
voluntarily sign the document, there 
are, however, ample materials on the 
record that the document can be ohal" 
lenged also on the ground of having 
been obtained from Sri Eam by the 
exercise of undue influence. On one 
side we have got Ram Kishen and his 
two sons who are accing under the 
advice of a pleader B. Kirpa Ram. On 
the other side we have got a cripple 
weak in body and feeble in mind and 
subject to various infirmities which 
would, undoubtedly, have the effect of 
impairing his intellect and undermining 
his will-power. He had not the ad- 
vantage of having a legal adviser in 
the matter and his sole relation, his 
maternal uncle, named Singba, who> 
though not directly interested in the 
result of the compromise is undoubtedly 
colluding with the parties who support 
the compromise. He has his own ul- 
terior object to gain. He has got a 
claim for Rs. 6,000 against Sri Rjm and 
the compromise, if carried through^ 
would afford him an admirable oppor- 
tunity of realizing this sum from him- 
There is ample material on the record 
that the document was signed by Sri 
Ram as the result of the exercise of 
undue influence. (After quoting S. 16; 
Indian Contract Act, his Lordship pro- 
ceeded.) As already stated, Nand Lal, and 
Ram Sarup are acting in collusion and 
though this suit was brought in the namo 
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of Ram Sarup, ifc was really intended to 
equally beneSb defendants 2 and 3. 
Ram Sarup and Nand Lal are brothers 
and Ram Kishen is their father, and 
there is nothing on the record to assume 
that the relations existing between 
them are abnormal and not such as in 
the ordinary coarse of nature would 
exist between such close relations. 
Ram Sarup in para. 3 of the written 
statement has dehuitly said that defen- 
dant 1 is a congenital crippls that 
he is impotent and weak in intellect 
and is unhb for every kind of business. 
Under the circumstances a Court of 
justice would be jusbiliei in tying down 
Ram Sarup and his confederates, defen- 
dants 2 and 3 to the words used by 
him in a formal document like the 
plaint which under the law requires to 
be verified. It is true that in his writ- 
ten statement Sri Ram had controverted 
these allegations ; but I am satisfied on 
a, perusal of the evidence on the record 
that the allegations contained in para. 3 
are substantially correct. The docu- 
'ment, which is a long and complicated 
■one, was not properly read over and 
lexplained to Sri Ram who at the time 
! was surrounded by self-seeking persons, 
'including his own maternal uncle, 
Inamed Sinsha, who, as already sta'oi, 
ihadhisown axe to grind. A perusal 
jof the document also conclusively shows 
^that the transaction was an unconscion- 
'able one in that it is extremely impro- 
vident on the very face of it. The 
value of the house property alone in 
the conneotel case which has been 
disposed of by first appeal No. 1066 of 
1922 was Rs. 17,829. To this must be 
aided the value of the revenue-paying 
property. Under the alleged compro- 
mise Sri Ram stood to lose his half- 
share in the whole of the ancestral 
property. The decree which Sri Ram 
had obtained against defendant 3 
in the revenue Court and a decree for 
costs in his own favour against defen- 
dants 2 anl 3 in the Court of Lala 
Radha Kishen, Subordinate Judge, were 
to be wiped off. Pie was to receive 
in return a sum of R». l,604'4c-3 which 
was in deposit in Lloyds Bank, 
Delhi in the name of Sri Ram or his 
pleader B. Sumeb Parshad. The remain- 
ing amount Rs. 4.995'lL-9 was promised 
to Sri Ram by the plaintiff and defen- 
dants 2 and 3 with a further pro- 


vision that defendant 1, wliilo in 
Delhi, shall have a right to live with 
the plaintiff. 

In my opinion the docuniont was 
obtained by the exercise of midue in- 
tluence, and it cannot bo said, therefore, 

that suit No. 27-1 of 1925 [Ham 

Saruy V. Sri Ram) had been adjusted 
wholly by a “ lawful agreement ” or 
compromise " as required by the pro- 
visions of 0. 23, R, 3, Civil P. 0. 
This being so, the Court below was 
right in refusing to record the compro- 
mise. I accordingly affirm the order 
of the Court below and dismiss the ap- 
peal with costs. 

Addison, J. — I concur. 

G.B. Appeal dismissed. 
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Addison and Skemp, JJ. 

Emperor — Complainant — Appellant. 

V. 

Bakhtawar Lxl — Accused — Respon- 
dent. 

Criminal Appeal No. 1245 of 1926, 
Decided on 22nd April 1927, from an 
or ler of the 1st 01. Mag., Rohbak, D/- 31sb 
July 192G. 

(а) Evidence Act, S. 51 — Previout acts of dis- 
honesty — Relevancy discussed. 

Evidence of a previous act of dishonesty of the 
accused cin only be allowed to prevent the ac- 
cused person frooa pleading that the act under 
ooQsideration was com'nitt3d without a dishonest 
intentioQ. CP 551, 0 1} 

(б) Evidence Act, S. 31 — Admissions ex- 
plained awiy are similar to retracted confes- 
sion. 

Admissions are on a somewhat similar footing 
to a retricted confession, and it is difficult to 
base a conviction oa such an admission. 

lP 554 0 1] 

(c) Criminal P. C.. S. 417 — Appeal from ac- 
quUlal — Interference Is justified if finding is 
wrong — It need not be perverse. 

In order to justify iuterfereuce with a judg- 
ment of acquittal on a question of fact, it is 
sufficient if the finding i^.olearly wrong on the 
evidence and unreasonable in the opinion of the 
appellate Conrb, whether or not the unreason- 
ableness amounts to perversity, stupidity or in- 
competence, or the Court below can be said to 
have obstinately blundered in coming to it, but 
upon sound principles of criminal juris- 
prudence the indications of error iu the judg- 
ment of acquittal ought to be clearer and more 
pvlpable and the evidence more cogent and con- 
vincing in order to justify its being set aside 


the 
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thin w)ulJ b? necessary in the ci9e of a ju'ig* 

mint of conviction : 7 P. iJ. 1904, Cr., Foil, 

[P 554 C 1] 

Abdul Rashid and Sham IjiI for the 
Crown. 

Sh'xmair Chand, Sardha Ram and 
Nawal Kishorc — for Respondent. 

Skemp, J. — This is an appeil by tbo 
Grown against an order -of a Magistrate 
acquitting one Bakhtawar Lai of a charge 
under S. 409, I. P. C. Bakhtawar Lai 
lives in the town of Bahadargarh io tho 
District of Rohtak and has been vice 
president of the Municipal Committee. 
In 1017 the committee sold shop sites in 
theMandiand thereby obtained a con- 
siderable sum of money which was in 
vested in Government ^ 

amoant of Rs. 47,500. In 1921 these 

bonds were converted into a single bond 
for that sum. In 1922 the bond was 
sold through a firm styled Bihan Lab 
Budha Mai for cash in respect of 
Rg. 20,000 at 10 per cant, discount, and 
for six bonds worth Rs. 27,500 which 
remained the property of the committee. 
These six bonds which, according to the 
prosecution were entrusted for safe keep- 
ing to Bakhtawar Lai, form ths subject 
of the present case. Subsequently a sum 
of Rs. 24,000 was required by ths Muni- 
cipality for payment to Government on 
Government taking over the Bahadurgarh 
High School. The Municipality called 
on Bakhtawar Lai to produce the bonds, 
but he failed to do so though be made 
good the sum of Rs. 27,500 after the 
committee had formally reported the 
matter to the Deputy Commissioner. 
The bonds had in fact been deposited 
with the Allahabad Bank, apparently as 
collateral security for a pro-note account 
opened in the name of the ‘firm Bshari 
Lal-Budha Mai and had been sold by'bhe 
bank to liquidate the account. 

Bakhtawar Lai was charged with sell- 
ing the bonds, the real act of dishonesty, 
however, was in using these bonds, the 
property of the Municipal Committee, as 
security for a private account. This was 
done with the intention of causing 
wrongful gain to the depositor, and it is 
not disputed that it was a dishonest act 
within the moaning of S. 24, I. P, C. 
The questions in the case are : Who was 
the person who did this dishonest act ? 
Wag it Bakhtawar Lai respondent ? Was 
Bakhta 97ar Lai the proprietor of, or a 
partner in, the firm Bibari Lal-Budha 
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Mai, in whose account tjj^e bonds had 
been deposited ? Were the bonds en- 
trusted by the municipality to Bakhta- 
war Lai ? 

On the institution of the municipality 
of Bahadurgarh in the eighties incon- 
venienco was felt as to the safe custody 
of its income as tbo town is situated at 
a considerable distance fr.»m any trea- 
sury. Thereupon Bihari Lai was ap- 
pointed tahwildar wir.hout any remuner- 
ation. The word ‘ tghwiidir” is consis- 
tently used throughout the records of 
the committes and of thi-i ca?e which are 
in vernacular It has lean variously tran- 
slated " trustee ” “custodi in” “treasurer” 
which latter f prefer ; in a letter by the 
Co.nmissioner about the subject the ex* 
prasaion “ local banker” occurs. There 
are on the record a re olution of the year 
1892 (Ex. D. P.) which shows that Bihari 
Lai had already bean acting for some 
time and another resolution of the year 
1923 (Ex. P. A. 26) which states that 
Bihari Lai had been working as honorary 
tahwildar almost since the institution of 
the committee. 

It is not clear when the firm Bihari 
Lal-Budha Mai came into existence. It 
is first heard of in the year 1917, when 
it purchased a shop site No. 42, in the 
new mandi. The original deposit, and 
ultimately the balance of the price, were 
paid by Bakhtawar Lai although Bihari 
Lai and B'idha Mai were both present at 
the auction. Bakhtawar Lai is the grand 
nephew of Bihai'i Lai and is married to 
the sister of Budha Mai. Bihari Lai is 
an old man 75 years of age, without wife 
or child, and Bakhtawar Lai is one of his 
nearest relations. It was even suggested 
that Bakhtawar Lai was Bihari Lai s 
adopted son, but this has broken down. 
Budha Mai does not live at Bahadurgarh 
but in the Gurgaon District. It will now 
be clear how Bakhtawar Lai may have 
been entrusted with the bonds by tbe 
Bahadurgarh Municipality and may have 
deposited them with the Allahabad 
Bank. 

The main items of evidence adduced 
by the prosecution are : 

1. The bid and deposit of the year 
1917 which were made by Bakhtawar 
Lai although both Bibari Lai and Budha 
Mai were present at tbe auction. 

2. Certain petitions about the Mandi 
which were signed by Bakhtawar Lai, 
one of the petitions specifying shop No. 42 
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Iq 1917 Bakhfcawai' Lal deposited 
in the Rohbak IVeasury the proceeds of 
the sales of the Mandi sites and subse- 
quently received travelling allowance 
for doing so. 

4. In 1920 Bakhtawar Lal, who was 
then a member of the Bahadurgarh 
Municipal Committee, submitted an ap- 
plication Ex. P. A- 13 setting forth tliab 
he had kept the income of the committee 
for some time but had no safe and he 
requested that he should be supplied 
with a pistol. The members of the 
committee recommended that he should 
be granted a license for a pistol and also 
decided to get him an iron safe. 

The present and past Registers of 
Tools and Plant of the Bahadurgarh 
Municipality, maintained under the 
Municipal Account Code, refer to an iron 
safe for the use of the tahwildar and 
note that the safe is with Bakhtawar 
Lal. The second of these registers has a 
series of signatures of Bakhtawar Lal, all 
dated Isb April 1922, purporting to indi- 
cate that he checked the register as a 
member of the committee. 

5, In accordance with resolutions of 
the committee dated 22nd March 1922, 
and 6th April 1922, the bond was sold 
through the firm Bihari Lal-Budha Mai 
as honorary tahwildar at 10 per cent, 
discount and bonds for Rs. 27,500 pur- 
chased. 

Counsel for the Crown, Mr. Abdul Ra- 
shid, wished to argue that this trans- 
action was a dishonest one, but if it 
were, it is immaterial to the charge. 
Evidence of a previous act of dishonesty 
can only be allowed to prevent the ac- 
cused person from pleading that the act 
of embezzlement charged was committed 
without a dishonest intention, but in 
error, and here the dishonesty of the act 
charged is admitted. 

Subsequent proceedings in regard to 
this transaction are, however, relevant 
otherwise. Out of the sum of Rs. 18,000 
Rs. 7.200 was deposited on the 13fch of 
July 1922, and the balance of Rs. 10.800 
remained. The president, on 17th July, 
noted on a report of the secretary that 
the firm “ should b directed to deposit 
the balance within fifteen days or pay 
interest,” and on the following day, 18bh 
July, the committee adopted a resolu- 
tion, No. 32 of that date, in accordance 
with the president’s proposal. It was 
also decided that the bonds for Rs. 27,500 


should remain with the tahwildar. 
Bakhtawar Lal and other members signed 
the proceedings for the day. 

Accordingly, the municipality’s register 
of investments shows Rs. 7,200 as re- 
alized through the tahwildar on the loth 
of July, Rs. 10.800 invested at G per 
cent. It then gives the details of tho 
bonds for Rs. 27,500, and says that they 
have been realized and placed in the iron 
safe. This note is signed by Bakhtawar 
Lal. 

The local auditor objected ‘to the de- 
posit of Rs. 10,800 without security with 
a private firm and an application, Ex. P. 
W. was put in, written entirely in the 
hand of Bakhtawar Lal, saying that be 
would lolge a formal agreement within a 
week. This was signed “ Bihari Lal- 
Budha Mai, Malik Bakhtawar Lal.” A 
few days later a formal agreement Ex. 
P. 10, executed on a stamped paper was 
lodged in reference to this Rs. 10,800 
signed in the Hindi character Bihari Lal- 
Budha Mai. This agreement is dated 
20th of April 1923. 

The local auditor further objected 
that in accordance with the rules the 
bonds should he kept with the Account- 
ant General and the committee, on 30th 
October 19*24, adopted a resolution, Ex. 
P.«A-14, to this effect. The proceedings 
for the day were signed among others by 
Bakhtawar Lal as vice-president, but 
according to the papers lodged by the 
Allahabad Bank the bonds had already 
been sold tbo previous May — a fact of 
which the respondent, if he knew it, did 
not think fit to inform the committee. 

The proposal to send the bonds to the 
Accountant General was ultimately 
dropped because the greater part of the 
money was immediately required for pay- 
ment bo Government in connexion with 
the school. In May 1925, the respon- 
dents’ enemies then being in power in 
the Municipal Oommittee, be was called 
upon to produce the bonds at once, and 
on his failing to do so a report was made 
at the Bahadurgarh police station on 
11th May, and late’-, on I6bh July, a for- 
mal complaint was lodged on behalf of 
the Municipal Committee through its 
president Lala Jowala Parshad. 

The matter had already been brought 
to the notice of the Deputy Commis- 
sioner who with considerable difficulty 
induced Bakhtawar Lal to deposit the 
principal amount. On the 15th June 
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BikhUwar Lil made a statement before 
tha Deputy Commissioeer that he would 
deposit the money in lo or 20 days and 
was allowed till the 25th of June. On 
that date Mutiaddi Lal, a Munim, stated 
that he had deposited Es, 9,500 on the 
23rd and Rs. -4.000 on the 25th of June. 
Bakhtawar Lal was ordered to deposit 
the balance by the 7th of July. He then 
hegs^ed for tim3 on the ground that his 
securities were in Delhi and no business 
could he done in Delhi on account o 
Baqr Id riots. The balance was actually 
paid on the I3bh of July. On the 2J 
of July he male a statement before t e 
Deputy Commissioner in the following 

^ 0 1 * 5 

Bands worth Bs. 27.500 were m 
in the capacity of tahwUdar by the 

>vh.n L wa. v njabir ^ice- 

presideut of that body. This was m 1922. I 
sold those bonds in May 1924. 

At the same time he produced a letter 
Ex. P. A., issued by the bank on the 7th 
May 1924, to Messrs. Bihari Lal-Budha 
Mai giving a statement of account, and 
showing the sale of the -bonds. 

This is the case for the prosecution. 
It rests mainly upon admissions by 
Bakhtawar Lil himself that he acted as 
tahwildar, that the bonis were made over 
to him and that he sold them. The most 
important of those admissions is that 
which has just been quoted. 

In his statement as an accused, Bakhta- 
war Lal admitted that ths firm Bihari 
Lal-Badha Mai was the honorary tahwil- 
dar of the municipality but denied that he 
was the proprietor thereof. He said 
that Bihari Lil was the proprietor of 
the firm and the tahwildar of the muni- 
cipality. 

The following points were urged in 
explanation or criticizm of the evidence 
for the prosecution : With reference to 
Bakhtawar Lai’s bidding and payment 
for the shop sites Bakhtawar Lal said 
that he did this at the instance of Bihari 
Lal and Budha Mai. It is urged that 
at the time Bihari Lal was a member of 
the committee and debarred by S. 48, 
Municipal Act, from purchasing a site, and 
hence Bakhtawar Lal did this benami 
on his behalf. The payment of the 
deposits at the municipal offices and his 
signing the petitions in reference to the 
mandi as proprietor naturally followed. 

As to the payment of the sums re- 
ceived from the sales into the Rohtak 
Treasury, Bakhtawar Lal denied the 


allegations which, however, are fully 
proved. His counsel, Mr. Shamair Ohand, 
urges that Bakhtawar Lal did this to 
save his old grand-uncle from troublesome 
journeys and that as he made the 
journeys he naturally drew the travelling 
allowance. 

As to the iron safe : this part of the 
prosecution case has broken down. The 
Magistrate inspected various shops in 
Babadurgarh city and found four sepa- 
rate serai's shops in a line which belonged 
to the follosving persons : 

1. Ajudhia Parshad. 

2. Bihari Lal. 

3. Bakhtawar Lal 

4. Mutsaddi Lil. 

Ajudhia Parshal and Mubsaddi Lal are 
half-brothers of Bihari Lai. In each of 
the four shops was a safe and the presi- 
dent of the committee, L. Jowala Par- 
shad, complainant, informed the Magis- 
trate that he thought that the safe in 
Bihari Lil’s shop was that belonging to 
the committee. The Magistrate did not 
inspect the shop of the grain commission 
agency styled Bihari Lal-Budha Mai in 
the mandi. There is also defence evi* 
deuce about the safe: that of one Shafi, 
lobar, who made it and states that the 
safe in question is that in the city shop 
of Bihari Lil. Ghisu Lal, late secretary, 
and Akhfcar Ali Khan, a former member 
of the committee, both prosecution wit" 
nssses, state that the municipal safe was 
kept in the city shop of L. Bihari Lal. 

In October 1924, when the com- 
mittee proposed to resume custody of the 
safe, an application signed in the Hindi 
character was made on behalf of the firm 
Bihari Lal-Budha Lal that the safe was 
fixel in a wall and could not be removed. 
This is admittedly false, and no safe was 
fixed in any wall. Bihari Lal says that 
he made and signed the application and 
that he did so in order to avoid the 
disgrace of removal, offering to pay the 
value of the safe. 

Thus, although the committee’s re- 
gisters show the safe for the use of the 
tahwildar to be with Bakhtwar Lal and 
one of the registers is signed by Bakhta- 
war Lal, in point of fact, according to 
the evidence, the safe was found in the 
shop of Bihari Lal who also supports 
Shad’s statement. 

The very damaging admissions made 
by Bakhtawar Lal before the Deputy 
Gcmmissioner are explained as being 
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made in ordei* bo save Bihari L\1 from 
trouble. 

There are obhor ditVuulbio? in the ca=3e 
for thi prosaoutioQ. There is no evidence 
that Bihari Ltl ever ceased to he tahvvil* 
dar. On the other hand, there is a good 
deal of evidence that ho was still 
acting as tahwildar. Tne resolution 
P. A-^6 of April 19^3, which lias already 
been referred to, speaks of him as still 
working as an honorary tahwildar. ^ The 
letter Ex. D. G., from the Commissioner, 
desiring that the local banker should 
furnish security was forwarded on 5th 
December 1923, by Ghis i Mai, secretary 
of the committee, to *'L. Bihari Lai, 
Banker, tahwildar Bahadurgarh Munici- 
pal Oommi'tac.” There is also ev. deuce, 
the truth of which is not denied by the 
prosecubioQ, that the daily income of the 
committee was taken regularly to the 
shop of Bihari Lai This evidence is 
borne out by the siha registers which 
are signed in the majority of instances 
by Bihari Lai. The details are given in 
the evidence of Amin Chand, the present 
secretary ; and the Magistrate in his 
judgment calculate 1 that during a period 
of five years and four months from 1919 
bo 7bh May 1921, Bakhtawar Lai signed 
the receipts of daily income 59 times 
only, while all the other receipts were 
signed by Bihari Lai. Bakhtawar Lai 
explains his signatures as made on behalf 
of Bihari Lai. 

One member of the committee at least 
was conscious of this difficulty, for the 
resolution marked P. V. passed on 66h 
May 1923, sets forth the opinion of 
Munahi Muhammad Akhtac Khan who 
wanted to know whether L. Bakhtawar 
Lai or Bihari Lal-Budha Mai was the 
honorary tahwildar of the committee. 
This very pertinent question remains 
unanswered. 

Counsel for the Crown replied by say- 
ing that although Behari Lai dealt with 
the daily income of the committee, all 
the entries and admissions in reference 
to the dealings in these bonds were by 
the respondent. This is the fact, with 
one curious exception Ex. P. X., the 
formal agreemeot about the Rs. 10,800. 
According to the president, the Hindi 
I signature of the firm Bihari Lil-Budha 
Mai is in the respondent’s own band, hut 
there is no evidence to corroborate this 
and Bibari Lai states that he signed 
F'X. Bakhtawar Lai generally signed 
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his name irt the Persian character but 
nob invariably. 

Lala Uggar Sain, a Hindi knowing 
pleader, accustomed to the work, was 
appointed as commissioner to examine 
the accounts of tlie firm Bihari Lal- 
Budha Mai and his evidenco.supports the 
defence. He found nothitjg to indicate 
any connexion between Bakhtawar Lai 
and the firm, but on the other hand, tlie 
account of Bakhtawar Lai was entered 
in the firm's bahi. It was suggested for 
the Crown that the real bahis were not 
placet before the Commissioner, bub if 
the criticizm be well founded it does not 
benefit the prosecution which has to 
discharge the onus of i^roof. 

Bihari Lai, as defence witness stated 
that he was tahwuldar of the munici- 
pality, that he was proprietor of the 
firm Bihari Lal'Budha Mai, that he 
received the bonds as treasurer of tlie 
municipality and that it was be who 
deposited them with the Allahabad 
Bank. 

The evidence as to the dealings with 
the bank does not really help the prose- 
cution. Bakhtawar Lai himself had pro- 
duced before the Deputy Commissioner 
the letter Ex. P. A. and the bank sent a 
clerk with no personal knowledge of the 
proceedings, who put in some further 
accounts of no great importance. What 
was really required by the prosecution 
was a sworn statement as to the identity 
of the person taking the bonds to the 
bank, or the production of the original 
letter under cover of which the bonds 
were sent. 

Apart from the admissions of Bakhta- 
war Lai there is little evidence and it is 
nob reliable. The important prosecution 
witnesses, other than formal witnesses 
are all residents of Bahadurgarh con- 
nected with the committee. All but 
Ghisu Lai, the late Secretary, belong to 
the faction opposed to the accused and 
any statement of theirs that Bakhtawar 
Lai’ was pvoprieterof the firm Bihari Lal- 
Budha Mai, or that Hindi signatures 
which they cannot read were made by 
Bakhtawar Lai, must be received with 
caution. 

The case then depends partly on the 
admissions of Lala Bakhtawar Lai to be 
found in the course of municipal proceed- 
ings that he was acting as tahwildar and 
that he was the proprietor of the firm 
Bihari Lal-Budha Mai, bub mainly on bis 
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contlucfc in refunding the K?. 27,500 
owing to pressure from the Deputy Com- 
missioner and on his admsssion of the 
29th July 1925. 

The only explanation offered for these 
last admissions* is that Bakhtawar Lai 
was trying to save Bihari Lai who now 
in his own turn comes forward to sup" 
port the defence. But it is a matter of 
opinion whether the truth lies in the 
admissions or the explanation. The ad 
missions are under the circumstanc es on 
a somewhat similar footing to a retracte 
confession, and it would be difficiut o 
base a conviction on a retracted con es 
sion supported by no reliable evi ence. 
There is nothing but Bakhtawar Lai s 
admissions to show that he was fcahwil 
dar, or that he was a partner m Bihan 
Lal-Budha Mai or that he had anything 
to do with the criminal breach of trust 
committed in/espaot of the bonds. 

Xq Chattar Singh (1), 

a ruling very frequently cited and fol- 
lowed in this Court, the Judges laid down 
the following principles : 

Xq order to justify interferjQca with a jadg- 
merit of aoquittal oa a quJitioi of fict, it is 
suflioieat if the fiuding is clearly wrong oa the 
evldease aad uare^so labli ia the oplaioa of the 
appellate Cjurt, whether or not the unreason- 
abloiesi amJUoti t> perversity, stupidity or 
iacompeteace, or the Court below can be said 
to have obstin itely blundered in coming to it, 
bub tbit upon sound priaciples of oriminal 
jurisprudence tha indications of error in the 
judgmeot of acquittal ought to be clearer 
and mo'e palpable and the evidence more cogent 
and coiiviacidg in order to justify its being set 
aside than would be necessary in the case of a 
jadgmeot of coavicbion. 

On fchege principles the appeal is dis- 
missed. 

Addisnn, J. — I concur. 

D.D. Apps%l dismissed. 

tl) [1904] 7 P. R. 190i Or =97 P. L. R. 1901. 
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Campbell, J. 

dmar Das — Defendant — Appellant. 

V. 

Firni'Harhhagwan'Inder Sen — Plain- 
tiffs — Respondents. 

Second Appeal No. 92 of 1927, Decided 
on 9bh April 1927, from a deoree of the 
Disfc. J., Jhelum, D/- Ist December 1926. 


Interest — Money borrowed from moneylender — 
Implied .agreement to pay interest must be 
presumed. 

In the case of a debt due by a borrower to a 
money lender, the presumption is that both par- 
ties intended that interest will be charged, and 
inrbhe absence of any stipulation as to the rate 
of interest to be charged, interest at a reasonable 
rate should be allowed : 104 P, B. 1901, Dist. 

lP ‘655 0 1) 

S'Jtn Dns — for Appellant. 

Amar Nath Chona — for Respondents. 

Judgment. — This was a suit for 
money ba«ed on two entries by the 
defendant in the plaintiffs’ account book. 
The claim was for Rs. 217-13-6 principal 
and Rs. 268-2-6 interest. This amount 
was decreed by the trial Court. The 
defendant appealed to the District Judge 
who held on the issue 3 that the plain- 
tiff hal failed to prove the rate of 
interest agreed upon which he alleged, 
namely. Re. 1-9-0 per cent, per mensem. 
The learned District Judge nevertheless 
held that since the parties wore traders 
a reasonable rate of interest was allow- 
able to the plaintiff and he fixed the 
rate of 9 per cent and gave a decree for 
Rs. 415 14-9. 

The defendant has come to this Court 
on second appeal and tha second appeal 
was admitted by a Division Bench be" 
cause of an arithmetical mistake by the 
learned District Judge in giving a decree 
for Rs. 414-14-9 instead of for R^. 405-14-9. 
It was observed by the admitting Judges 
that the arithmetical mistake could have 
been rectified by the lower appellate 
Court, but since that had not been done* 
notice would issue. It is admitted by 
the learned counsel for the plaintiff* 
respondent that a mistake was made 
and that the ddcree should be one for 

Rs. 405-14-9. 

The defendant, however, before me has 
urged his ground of appeal No. 3 that as 
there was no understanding between the 
parties with regard to interest, the Courts 
below could not allow any. It is argued 
that when the learned District Judge 
held that the entries relied upon do not 
contain any stipulation to pay interest 
and that the plaintiff had failed to prove 
the rate alleged bv him, it was contrary 
to law to allow any rate of interest. I 
do not, however, understand the learned 
District Judge to have held that there 
was no implied agreement to pay interest. 
What he observes is as follows : 
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He (i, e. the plaintiff) sat silent for four years 
without taking any st^ps to secure any writing 
about the interest or its.ratt', so 1 hold that ho is 
not entitled to this rate. Tho parties are traders, 
and a reasonable rate of interest can be allowed. 

1 fix it at 9 per cent. 

The law is stated thus in Eun^ v* 
Mailia Shah (1). In a ca^e for the re- 
covery of the amount duo on a balance 
struck by the defendants, whore no 
express or implied agreement to pay 
interest is proved, and in the absence of 
evidence that by usage interest was 
chargeable, and where the requirements 
of Act 32 of 1839 had not been satisfied, 
interest should not be awarded as dam- 
ages. The debt dealt with was stated 
by the learned Judges to be peculiar 
one being the amount due at the dis- 
solution of a partnership account. The 
amount was recoverable at any time 
and there was evidence to show demand, 
bub there was no written demand for 
interest. 

The present debt was due by a bor- 
rower to a money lender, and ordinarily in 
a transaction between such parties both 
parties are aware and intend that the 
borrower shall not have the use of the 
borrowed money for nothing. I consider 
also that the learned District Judge has 
'held, although his language is nob as 
clear as it might be, that interest was 
chargeable by usage, and on the facts 
proved regarding the nature of the trans- 
action this finding was warranted. 

1 hold, therefore, that the learned 
District Judge did not act contrary to 
law in awarding interest. The appeal 
is accepted to the extent only of reduc- 
ing the decree to one for Rs. 405-14-9. 
Since the defendant-appellant could 
have had the arithmetical mistake rec- 
tified by the lower appellate Court 
without bringing the plaintiff to this 
Court, and, since he has failed upon 
ground of appeal No. 3 regarding in- 
terest, 1 direct that the appellant pay 
the co^ba of the respondent in this 
appeal. 

G.B. Appeal partly accepted. 
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Zafar Ali, J. 

Ahdul Eadij — Defendant — -Petitioner, 

V. 

Nur Din and another — Plaintiff and 
Defendant — Respondents. 

Civil Revision Petibion No. 6fi0 of 192G, 
Decided on 14th April 1927, from a 
decree of the Sr. Sub-J., Jhelum, D/- 21st 
May 1926. 

CitU P. C., S. 1\5—New plea of limitalior,. 
cannot be raised in revision. 

A party cannot be allowed to raise for tbe first, 
time in revision to the High Court the objection 
that the rule of limitation applicable to the case 
was c<ntaiiied iu Art, 7, and not in Art ^102 of 
the Limitiilion Act. LF 555, C 2] 

Nanah Chand—ior Petitioner, 
Muhammad Monir and Muhammad 
Amin — for Respondents. 

Judgment. — This was a suit to re- 
cover Bs. 105. There were three defend- 
ants, but the plaintiff prayed for a 
decree against defendant 1 or all the- 
defendai ts or any one of them. Tbe trial 
Court granted him a decree against 
defendant 1. On appeal by the latter 
the lower appellate Court confirmed 
tbe decree against him, and along with 
him granted a decree against defendant 
3 also. Defendant 1 and defendant 3" 
are both di?satisfied and each has-filed an 
application for revision. 

As regards defendant 3 it is argued" 
that tbe lower appellate Court bad no- 
jurisdiction to pass a decree against h'm. 
The illustration to 0. 41, R. 33, Civil 
P. C., refuses this contention. The- 
second contention, that no decree could 
be passed on the basis of the ruqqa relied 
upon by the Courts below, is also unten- 
able. I therefore dismiss this applica- 
tion with costs. 

As regards the second petitioner: he| 
cannot be allowed to raise for tho first 
time in this Court the objection that the 
rule of limitation applicable to the case 
was contained in Art. 7 and not in Art. 
102, Sch. 1, Limitation Act, which was; 
applied'by the Courts below. This ap*; 
plication is also dismissed with costs. 

D.D. Applications dismissed. 


(1) [1901] 104 P. R. 1901=19 P. L. R. 1902. 
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SlIADl LAL, 0. j., AND JaI DAL, J- 

K'lrtar Singh and another —Delen 
tlanfcs — Appellants. 


V. 


Labh Singh and oi/ifirs— Plaintiffs and 
Defendants — Respondents. 

Second Appeal No. 225 of 1923 
dad on 22Qd April 1927 from the De-rae 
of the Diet. J.. Jullundur. D - Ibbh 

November 1922. 

Piymsot o! aateoadaat debia due o t P 

sons eo.istitutas vnlid necessity. CP- J 

Mehr Chand ilahajan—ior Appel 

^^'Tehari Zial-for Beipondents. 

Judgment.-The suit out of which 
this second appeal has ariSen was msti- 
tuted by the plaintiffs-respondents to 
set aside a sale of ancestral land for 
Rs. 1,165 on the ground that the same 
was 'without consideration and valid 
necessity. The trial Court dismissed the 
5 uit holding that consideration and neces- 
■sity had both been established. The 
learned District Judge on appeal held 
that Rs. 965 was the real consideration 
for the sale, that the remaining Rs. 200 
was fictitious, and that necessity had 
•been proved to the extent of Rs. 685, 
and therefore, reversing the decree of 
the Subordinate Judge, he held that the 
sale shall be binding only to the extent 
of Rs. 685. It may be mentioned that 
out of the total area of 19 kanals 
18 marlas sold khasra No. 811, measur* 
ing 5 kanals 12 marlas, was held to be 
nOQ-ancestral. 


The decree of the District Judge is 
attacked on the ground that he wrongly 
Jield that two items of Rs. 65 and Rs. 46, 
paid to one Kishen Singh and Puran 
Singh respectively, did not constitute a 
valid necessity. Both these sums were 
held by the trial Court to be due to 
Kishen Singh and Puran Singh respec- 
tively, but the learned Judge held that 
there was no satisfactory proof of neces- 
sity with regard to them though later in 
-the judgment he remarked that 

AS th^re w<is no bid fftith in tbs tcAnsaotion 
necessity will have to ba presumed even for such 
-Amall itams as Rs. C5 or Rs. 46 and also for 
Rs. 1^9 taken in cash. 

The learned District Judge has re- 
marked that the trial Court held the 
item of Rs. 46 not proved. In this he is 


mistaken. In our opinion these items 
being on account of antecedent debts due 
to third persons the payments thereof 
constitute valid necessity. It is nob 
denied before us that the alienee paid 
these amounts to the respective creditors 
of the alienor. 

Out of the total genuine consideration 
of Rs. 966, therefore, Rs. 796 has been 
proved bo be for necessity, and 5 kanals 
12 marlas of the land sold was non-aQ" 
cesbral. We consider that ueder the 
circumstances the sale of the ancestral 
land also should have been upheld. Ac- 
cepting this appeal we set aside the 
decree of the District Judge and restore 
that of the Subordinate Judge. The ap- 
pellants will get their costs from the 
respondents throughout. 

G B. Appeal accepted. 
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Shadi Lal, G. j., and Jai Lad, J. 

Firm Prahh Dia!’‘0hhajju Mai and 
others — Defendants — Appellants. 

% 

Y. 

Firm Ganpat Rai-Ram Dial and an~ 
othet — Plaintiff — Defendant — Respon- 
dents. 

Second Appeal No. 308 of 1923, De- 
cided on 23rd April 1927, from the Decree 
of the Addl. Dist. J., Amritsar, D/- 20bh 
December 1922. 

Civil P, C.. O. 30, n. 4— R. 4 appUes only 
to firms of iWi or more persons — Death of 
sole proprle'or—Case comes under O, 32, JB. 3- 

Rule 4 applies cnly to such firms as ara 
owned by two or more persons, but where a 
sole propr'etor dies aul ths firm ceases to exist, 
it is necessary to bring on the record the legal 
representatives cf the deceased sole proprietor 
under tha provisions of 0. 22, R. 3. fP* W7, 0. 1] 

Dev Raj Sawhney for J, Q, Sethi — for 
Appellants. 

H. C. Kamar — for Respondents. 

Judgment. — The respondent firm 
instituted a suit for recovery of damages 
against the firm of Prabh Dial-Kishen 
Chand and Prabh Dial-Cbhajja Mai. 
The trial Court and the District Judge 
have agreed in holding the appellant 
responsible for the damages claimed by 
the plaintiff firm and have decreed the 
suit accordingly. 

This is a second appeal by the firm of 
Prabh Dial-Chhajju Mai against the 
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decree of the Distriob Judge. A preli- 
minary objection is taken on holvilf of 
the respondent that Chhajju Mai, the 
sole proprietor of the appellant firm, 
having died on the iSth of June 1026, 
and no application having been made 
to bring on record his legal representa- 
tive till the 1st of November 1926, 
when the period provided for the pur- 
pose had expired, the appeal has aba'-.ed. 
It is common ground that Prabh Dial 
whose name occurs in both the defen 
dant firms, is the deceased ancestor of 
Kishen Ohand and Ohhajju Mai, and 
that Ohhajju Mai is the father of 
Kishen Ohand who apparently is the 
sole proprietor of Prabh Dial*Kishen 
Ohand. It is not shown that there 
was any other partner with Ohhajju Mai 
in the firm Prabh Dial-Ohbajju Mai. On 
the other hand it appears that he was 
the sole proprietor and that his sons, 
who are mentioned in the application of 
the Ist November 1926, are his legal 
representatives. 

Under the circumstances the case is 
not covered by 0. 30, R, 4 which pro- 
vides that two or more persons may sue 
or be sued in the name of a firm under 
the provisions of that Order and if any 
of such persons dies, it shall not be 
necessary to join the legal representatives 
of the deceased as a party to the suit, 
because that rule applies only to such 
firms as are owned by two or more 
persons. O. 30, R. 10 enables a person 
carrying on business in a name or style 
other than bis own name to be sued in 
such name or style as if it were a 
firm name and all the rules under 
0. 30 apply to such suits so far as the 
nature of the case may permit. The 
difference in the two rules referred to 
above is this : that in cases falling under 
0. 30, R. 4, if one of the partners dies 
the other partners can still continue to 
carry on the libigabioa on behalf of the 
firm. They are, whether their names 
are actually disclosed or not, in fact 
parties to the suit, being represented by 
the firm. But in the case of the death 
of the sole proprietor of a so-called firm 
nobody remains on the record com- 
petent to represent the firm. The firm 
in fact ceases to exist on the death of 
its proprietor and in such a case, in 
our opinion, it is necessary to bring on 
the record the legal representatives of 
the deceased sole proprietor under the 


provisions of 0. 22, R. 3, Civil P. C. 
No cause whatsoever has been shown 
in this case why an application was not 
made within the period of limitation 
for bringing on tlie record the legal 
representatives of Chliajju Mai. 

The consequence is that this appeal 
has, in our opinion, abated and we dis- 
miss it with costs. 

R.D. Appeal dismissed. 
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Zafab Ali and Addison, JJ. 

Pray DaS'Budh Sea — Defendants — 

Appellants. 

V. 

Miiaai lia/— Plaintiff — Respondent. 

First Appeal No. 435 of 1929, Decided 
on 3rd December 1925, from the Decree 
of the Senior Sub-J., Delhi, D/- 31st 
January 1922. 

(а) Contract— Construction — Dtte date of pet’ 
formance is the date in the contempla'ion of 
parties at the time of entering into the contract 
and not the date at whlchit had to be postponed. 

The due date of the performance of the 
contract is the date which is in the coDtem- 
pUtion of the parties at the time when the 
contract was entered into and not the date to 
which, owing to circumstances beyond tho 
control of the parties, the actual performanco 
had necessarily to be postponed but without 
any express agreement between the parties : 
A. I. B. 1927 Lah. 481, Foil fP 560 C 1] 

(б) Contract— Construction— Indent providing 
that if sellers inform that if shipments would 
he late buyers should elect within three days whc’ 
ther time should he extended or contract cancelled 
— Sellers, when actually informing buyers, need 
not draw their attention to the three days time 

allowed by cmtract. , . 

Defendants agreed to sell and plaintins agreed 
to purchase certain goods, The indent provided 
that if sellers informed purchasers that ship- 
ments would be made late, the purchasers bad 
a choice either to extend the time for shipments, 
or cancel the contract within three days. It 
election is not made within three days, the con- 
tract would be deemed to be rescinded. Defendant, 
as per instructions from suppliers, wrote to plain- 
tiffs that, as shipments would be late, the plain- 
tiffs should take early action and inform whether 
they would cancel the contract or extend time. 
Plaintiffs informed after a week that they were 
willing to extend the time for shipment. 

Held : that as per condition in the indent^ 
the plaintiffs were bound to make election 
within three days and when they failed to inform 
the defendants within three days, the contract 
was cancelled. It was not necessary for defen- 
dants to mention the terms of the indent that 
only three days time was allowed : .4. 1. B. 192^ 
Lah, 149, Foil. [P 559 0 H 
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Prcm Lal and Sardha Mam — for Ap* 
pQllanfe^. 

Tek Chand and Bislian Narayan for 
Ke^pondont. 

Addison, J. — This appeal arises out 
•of a suit for damages for breaoh of 
-contract brought by the plaintiff'res* 
pondent against the defendant-appellant. 
On the 19Lh November 1916 defendant 
ifcgreed to ^ell to the plaintiff 102 cases 
of D. I. white shirting, imported sole y 
by R. J. Wood A Go , at 17 shillings 

three pence per piece plus Re. 1* 
profit, the shipments to be from 
her 1916 to April 1917. It «« 

that the defendant broke the contiacb 
ami failed to deliver the goods. Accord 
ingly there wa 9 a survey oo the Slst 
August 1917 regarding 13 cases of the 
December shipment when 83 . 325 were 
.awarded to the plaintiff, and another 
eurvey regarding the remaining goods on 
the 26th November 1917, proceedings be- 
ing es parte in the second survey against 
•fha defendant, when the plaintiff was 

awarded R^. 17,501. Thus Rs. 

•17 826, together with Rupees 2, 054-7*0 
■lor interest, total Rs. 19,880 7-0 were 
^•due. This amount was claimed on the 
awards or, in the alternative, as damages. 

The defence was that the November 


llbhMay 1917, within three days ; and 
(i) that the plaintiff was entitled to 
damages as regards each shipmeab at 
the rate prevailing on the day that R. J. 
Wdod & Go., the importers, received 
the last lob of that particular shipment. 
As this sum was larger than what was 
claimed, the suit was dscreei with costs. 

In the appeal only three points were 
taken. The first was that the award 
date! the 2lst August 1917 regarding the 
December shipment was perverse and 
should be set aside. By that award the 
two arbitrators held that the plaintiff 
was entitled to R^. 325 for the 13 cases 
of that shipment which arrived, because 
they were not sat.sfied that the defen- 
dant was justified in selling the goods 
though the plaintiff was somewhat 
backward in taking delivery. In the 
pleis all that defendant said about this 
award was that the surveyors admitted 
carelessness on the part of the plaintiff. 
Nothing else was alleged. Mr. Roberts, 
one of the arbitrators, was called as 
defend inb’s first witness, bub was not 
examined by the defendant, after he had 
been sworn, the Gourt recording a note 
that this survey report was admitted 
by both parties. In these circumstances 
it is obvious that this award must stand. 


•shipment was lost at sea and that 13 It cannot be said that it was perverse, 
Kjases of the December shipment were and under para. 15 of the Indent the 
received, the other four being similarly desision of the arbitrators, against whom 
lost. The plaintiff refused to take the no misconduct was alleged, was final. 

13 cases mentioned above and himself The next point taken was that the 
broke the contract ai regards them. It contract as regards the shipments from 
•was admitted that there was a survey January onwards was cancelled under 
as regards these 13 cases, in which the Gl. 8 or Gl. 8 (c) of the Indent. It is 
arbitrators said that the plaintiff had in evidence that each shipmsnt should 
been careless. It was further pleaded have arrived within two months at the 
that on the lUh May 1927 the defen- latest. On the 5bh May 1917 the firm 
•dant wrote to the plaintiff that the of R. J., Wood & Go., who had 
remaining goods would be shipped late contracted to supply the defendant with 
a,nd, as the plaintiff did not reply 159 bales or cases, wrote bo the dofen- 
within the time fixed by Gl, 8 of dant that, owing to the commandeering 
"the Indent form, the contract was ipso of tonnage and the drain of their work- 
•facbo cancelled As regards the second men, it was quite impossible to keep 
■ex-parbe award i it was objected that it deliveries up to time and that this was 
was invalid for various specified reasons beyond their control. They therefore 
-which need not be detailed. asked the defendant to give them an 

The trial Gourt held (1): that the first undertaking not to cancel any goods for 
laward about the December shipment was lata shipment and added that, if ^he 
valid and the second invalid ; (2) that defendant was unable to agree to that, 
11 bales out of the November shipment they must ask him bo consider all orders 
were lost at sea ; (3) that the contract as cancelled. If, however, the defendant 
ior the shipments from January onwards agreed, he should return a form which 
-was not cancelled by the plaintiff failing was enclosed before the 12th May 1917. 
4)0 reply to the defendant's letter of the On the llth May the defendant wrote 
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to the plaintiff’s office in Delhi, with 
which all the dealings had been, enclos- 
ing a copy of the letter received from 
B. J. Wood & Go., and asking the 
plaintiff to take early action in the 
matter, i. e. the plaintiff was reqtiested 
to intimate if he extended the time of 
shipment under his indent or cancellei 
the contract. Ths plaintiff replied the 
same day that the letter of defendant 
had been sent to the ffiead office at 
Amritsar and, on bearing from it, a 
reply would be sent. The defendant 
wrote the same day (i. e. the llth May 
1917) that he had no concern with the 
head office at Amritsar and that a reply 
should be given within 24 hours, else 
he would consider the goods (i. e. from 
January onwards) as cancelled. On the 
19th May, that is eight days after receiving 
intjmation, the plaintiff wrote that be 
would accept shipments even if they 
were late. To this the defendant replied 
on the 2l3t May 1917 that, as plaintiff 
did not exer&ise his option within the 
three days fixed by the contract, the 
contract was cancelled as regards the 
balance of the goods. Now there is no 
question that under Cl, 8 or 01. 8 (c) 
of the Indent, the plaintiff should have 
replied within three days. It was 
argued, however, that as the firm of 
R. J. Wood & Go. gave the defendant 
seven days to reply, and as the defendant 
in his first letter of the llth May only 
asked the plaintiff to taka early action 
without mentioning the three days 
allowed by the contract, it should be held 
that tha defendant was not acting under 
the contract, but was giving tha plaintiff 
a reasonable time within which he could 
reply. It seems to us that this argumant 
be accep^ed. Under 01. 8 the plaintiff 
had three days witbia which he could 
exercise bis option after receiving in- 
Itimation that the goods would be shipped 
late. It was therefore his duty to reply 
within that time or automatically the 
sontraot was cancelled. It was not 
necessary for the defendant to point out 
the terms of tha contract by mentioning 
the period fixed in it. Thongh the firm 
of R. J. Wood &• Oo. gave tha defen- 
dant a concession, there was no reason 
why the defendant should give the same 
concession to the plaintiff. This question 
has already been decided in Mansa Bam 
V. Mangal Sain (Ij which was a case 
(1) A X. R. 192 ^ l,ah. X49. 


where the indent was exactly similar. 

The following words may be quoted : 

There can b3 no doubt whatever that the 
coutraob with respect to these goods was other- 
wise put an eud to by the parties in view of 
the provisions of Cl. (8) of the Indent. The 
plain meanings ‘of this clause are that the 
purchasers, on receiving iuforniation from their 
sellers that there will be a late shipment, will 
either caucel the goods or extend time for their 
delivery as may suit them best, and that they 
shall have three d.vys time within which to 
make their choice If an election is not made 
within three dtys, it will be understood that tbo 
purchasers are not willing to 'extend the time 
and tbit the contract is rescinded. This clause 
is generally inserted in commercial contracts in 
the interest of both thepirties, the sellers as 
well as the purchasers. The object is to h.ive a 
speedy decision as to whether the puroh.vsers 
will accept late shipme it or not. If the pur- 
chasers are unable to make up their mind 
speedily the law will take its own course, and 
the contract will be deemed to have b^eu 
oancsllod. It se.-m to us th it there is no room 
for any doubt as to the construction of this 
clause. Thi defendants in this c.ise gave an 
Intimation to the plaintiSs on the 18tb June 
that the goods wore late. According to plaintiffs* 
own showing, this letter reached them on the 
20th June. They could have made their choice 
up to the evening of ‘the 23rd, either to cancel 
the goods or to accept Ute shipment. They did 
neither, but kept on 6hilly*sball> iug. The fact 
that the defend iuts gave tham 21 hours within 
which 10 make their choice is of no importance 
and does not aHeot the co.trict itself under 
which the pLiintiffs had three days to make an 
election. In our opinion, the plaintiffs having 
failed to make their choice by the evening of 
the 23rd Juue, the contract ipso facto came to 
au end, and we are wholly at a loss to under- 
stand how, under these circumstances, the 
plaintifis could treitthe contract as still sub- 
sisting and claim performance when they by 
their own silence h td allowed it to be rescinded. 

With this reasoning we are in full 
accord, and we bold that the contract for 
the shipments from January onwards was 
automatically cancelled by the failure 
of the plaintiff to re^ly by the 14th May. 

In any case it is also clear that the 
plaintiff did not reply within a reason- 
able time. A reply by telegram can be 
received from Amritsar in one day and it 
only takes one night for a letter to go 
between the two places. The plaintiff 
could therefore easily have replied with- 
in three days even if it was desired to 
consult the Amritsar office. lu fact this 
was done as regards another dispute 
about the same time by the plaintiff firm. 
The defendant informed the plaintiff on 
the 7th May that the goods could not 
come in tin-lined cases, but only in bales 
as tin was not allowed to be exported 
from England owing to the war. The 
plaintiff was asked to let the defendant 
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know within three days if he would 
cei't delivery in hales. The Plaintiff 
repliel on the same date that the Head 
oQice at Amritsar would have to be con- 
sulted, hut on the 10th May tically re- 
plied that ho would take the goods in 

bales. This shows that three ‘^ays ^ 
a reasonable time for replying even if the 
plaintiff desired to consult ^ 

It is therefore beyond 

tTme PurTharThe"“ontraot 

and the plair,tiff was not 

time in order to consult the Amritsar 

°“on the above finding it follows that 
apart from the t’Treach at 

=rth rr^h- 

plus charges @ 10 to 11, o 

plus defendant’s pront 

Total ... Ks. 15' 1-0 
The trial Court held that the plain- 
tiffs was entitled to wait until the last 
lot of the November shipment reached 
the importing firm of R. J. Wood Co. 
at Delhi before considering that a breach 
had been committed. It took this date 
to be the 31st March 1917 and found the 
market rate on that day to be Rs. 15-8-0 
It was argued, however, by the learned 
counsel for the appellant that the date of 
the breach must be taken as the date 
when the goods would normally have 
reached Delhi at that time. This view 
was taken by the learned Judges who de- 
cided Ganeshi Jj(il Kundcitt Ddl v. Dehi. 
Sahai Giilzari Mai (2). They held that 
the due date of the performance of the 
contract was the date which was in the 
contemplation of the parties at the time 
when the contract was entered into and 
nob the date to which, owing to circum- 
stances beyond the control of the parties, 
the actual performance had necessarily 
to be postponed but without any express 
agreement between the parties. In that 
case, which was about a similar con- 
tract entered into about the same time 
as this, the goods came late and it was 
held that the date of the breach was the 
date when goods normally would arrive 
from Rngland. This was held to be two 
months at that time owing bo the war. 

(2) A. I. R. 1927 Lah. 481. 
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With this view we are in entire agree-; 
menb. The due date as regards the; 
November shipment was, therefore, the 
be<»inDing of February at the latest when 
the market rate was Rp. 15-4-0. The 
damages, therefore, for the six cases of 
the Novembershipmeut came to 3 annas 
a piece- There a»”e 50 pieces in each 
case. The loss to the plaintiff on this 
shipment was, therefore, only Rs. 56-4-0. 

This disposes of the appeal ; bub we 
think it proper bri efly to discuss the only 
other point taken before us, though it 
does nob arise in view of our finding 
bo the shipments from January onwards 
being cancelled. It was also held by the 
trial Court that the plaintiff was enfcit- 
tled to take the due dates as regards 
these shipments bo be the dates when 
the last lobs of the various shipments 
reached the sole importing firm ofR. J. 
Wood Sc Co. As regards them the learned 
counsel for the appellant-again contended 
that the due dates were when each 
shipment would normally have reached 
Delhi, i. e., about two months after the 
dates of shipments as given in the con- 
tract. It might be noted here that up to 
July 1917 the market rate only reached 
Rs. 16, so that the loss incurred by the 
plaintiff would be very small in any view 
of the case if this argument is correct. 
It was not ‘till October that the rate 
reached Rs. 24 and it was this rise that 
raised the decree to such a large amount 
on the view taken by the trial Court. 
As against this the learned counssl for 
the respondent supported the finding of 
the Court below and, in the alternative 
argued that the due dates which should 
have been tak m for the purpose of calcu- 
lating damages on these shipments were 
the dates when the defendant actually 
gob the goods from the sole importing 
firm of R. J, Wood & Co. It seems to us 
that none of these contentions can be 
accepted and that, if it could be held 
that the contract for the goods of these 
shipments was not cancelled by reason 
of their being shipped late, that would 
necessarily imply an agreement to extend 
the dates of shipment to the months tn 
which they were actually shipped. That 
being so, the same principle, which we 
have accepted as regards t>'e November 
shipment, would apply and o due dat®* 
would be the date when they would 
normally have arrived, i. o. two months 
after the months when the various ship- 
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manta took place. It is obvious that the 
date on which R. J. Wood & Go., received 
the last lot of any particular shipment 
cannot be taken as the due date of that 
shipment as between the plaintiff and 
defendant ; while the date, when defen* 
dant actually took his bale from H. J. 
Wood & Go. also cannot be said to be 
the due date as between the parties to 
this suit, for defendant may have de* 
layed taking delivery for any reason, and 
cannot be penalized for that. It should 
be noted that the view taken by the 
lower Court gives much heavier damages 
than the alternative view advanced by 
the respondent's counsel. It cannot be 
said what damages would result on otir 
finding as the dates of shipment do not 
seem to have been proved. 

Eor the reasons given we accept the 
appeal and reduce the amount decreed to 
Rs. 325 for the December shipment, plus 
Rs. 56-4-0, for the November shipment : 
total'Rs. 381-4-0. As the defendant-ap* 
pellant has been substantially successful, 
be will get his costs on Rs. 19,000 here 
and below. 

R.D. Appeal accepted. 
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Zafau Alt, J. 

Ghulam Mohammad — Accused — Ap- 

pellant. 

V. 

Emperor — Opposite Party, 

Criminal Appeal No. 267 of 1927, 
Decided on 16th May 1927, from the 
Order of the Ist GI. Mag., Sialkot, D'- 
23rd February 1927. 

Arms Act, Ss. 19 (/) and '20 — Intention siieci' 
fied in S. 20 cannot he Inferred by merely carry- 
ing asmallarm ln pochet. 

If a person carries on his person a small wea- 
pon such as a pistol, a dagger, or a blade of a 
chhavi, he naturally puts it in his pocket or 
dab, and if with that weapon in his pocket or 
dab he is in his house or in his village or in a 
bazar or in a Court compound, it cannot be in- 
ferred that he was so carrying the weapon with 
the intention specified in 8. 20. [P 5C1, C 2] 

M. L. Pari — for Appellant. 

C. B., Carden Noad — for the Crown. 

Judgment. — The appellant Ghulam 
Mohammad zargar of Narowal, in the 
Sialkot District, has been found guilty 
of having ‘unlawfully in his possession 
1927 L/71 & 72 


and concealed in his dab a chhavi blade 
and has been sentenced under S. 20, 
Arms Act (11 of 1878) to rigorous im- 
prisonment for five yean. 

To answer a charge of abduction under 
b. 498, I. P. C., Ghulam Mohammad was 
present in the compound of the Kufcchery 
at Sialkot and his prosecutor acoom- 
pained by his friends including Mehdi 
Shah, badmash, was also there. The 
sub-inspector of Narowal police station 
and a naib-tahsildar also happened to 
be in the kufcchery compound. Mehdi 
Shah came to know somehow that 
the appellant bad a chhavi blade in 
his dab, and after apprising the sub* 
inspeebor of it he went up to Ghulam 
Mohammad, appellant, and clasp- 
ing him round the waisfc be raised an 
outcry. Thereupon the sub-inspaefcor, 
the naib-tahsildar and other respect- 
able persons went up and in their pres- 
ence a chhavi blade was found in the 
right dab or fold of the loincloth of the 
appellant. The unimpeachable testi- 
mony of the naib-tahsildar establishes 
that it was so found in the dab of the 
appellant. The defence theory, that 
Mehdi Shah, after catching hold of the 
appellant managed to put -the blade in 
his dab, appears highly improbable. The 
sab-inspector undoubtedly gave a false 
account of what took place inasmuch as 
he stated that it was he who went up to 
and caught hold of the appellant, and he 
further stated that he could not say 
whether his informer was Mehdi Shah ; 
but Mehdi Shah, the naib-tahsildar and 
others gave him the lie direct and it 
appears that the account of the recovery 
of the weapon given by these witnesses 
is the correct one. This coofiict in evi- 
dence, however does not in any way affect 
the case for the prosecution and the 
finding that the chhavi blade was in the 
dab of the appellant is undoubtedly 
correct. 

The next question is whether the case 
falls under S. 19 (f) or S. 20. If a person 
carries on his person a small weapon 
such as a pistol, a dagger or a blade of a 
chhavi, he naturally puts it in his pocket 
or dab and if with that weapon in his 
pocket or dab he is in his house or in 
his village or in a bazar or in a Gourt 
compound, it cannot be inferred in the 
absence of any indications to the con- 
trary that be was so carrying the weapon 
with the intention specified in S. 20. 



562 Lahore Jai Pabshad v. Delhi 

In the case of “ kL^t 

not even know appellant had 

without which could have 

•’r.rtal tn Ws possession was only 
an arm which was practically 
a part thege circumstances 

quit harmles . applicable. 

S. 20 does not apP^^^ 

Sir's “ (.) vfi ”"S:;k 

“."'"■fS'Si'.'i ImpMrf to ‘to 

only, in® ® . .. circumstances of 

rtetle^be characterized as a savage one. 
the case sentence reduced. 

R.K. 
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SHADI liiL, 0. J. 

V. 

Kakd Bam and anofJiar— Plaintitf 
and Defendant— Respondents. 

Civil Revision Petition No. 641 of 
1926, Decided on 6th May 1927, from an 
order of the Addl. Dist, J.* Lahore D/* 7th 
May 1926. 

Ctvil P. C., 0. 17, R. 3— Decree passed on 
merits — Party cannot appeal against order 
setting it aside but mtist appeal against the 
decree. -r 

Where a Court hae passed a decree on the 
mdtits purpoftiag to act uader 0. 17, R* 3, the 
party against whom the decree is passed cannot 
treat it as an ex-patte decree and appeal against 
the order refusing to set it aside, but he c'^Sht 
to prefer an appeal against the decree : 3 L. W. 

524, Poll. 562, C 1, 2] 

hal Chand Mehra—ioc Petitioner. 
Nawal Kishore and J amiia Das for 
Respondent. 

Judgment. — There can be no doubt 
that the trial Court decided the suit on 
the merits under O. 17, R. 3,0ivil P. 0* 
and that the defendants’ remedy was 
by way of an appeal from the decree 
passed against him. Assuming for the 
sake of argument that the Court should 
have proceeded, not under O. 17, R. 3, 
but under 0, 17, R. 2, I am of opinion 
that where a Court has passed a decree 
on the merits purporting to act under 
O. 17, R. 3, the party against whom the 
decree is passed cannot treat it as an 
ex* parte decree and appeal against the 
order refusing to set it . aside, but he 
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ought to prefer an appeal against the 
decree. If any authority were needed, 
I would refer to Ghunda^i v. Kamahha] 
Bama Chetti (l). 

The application for revision is accord- 
ingly dismissed with costs. 

B.D. Application dismissed. 

(1) [191G] 3 L. W. 524=33 I. C. 660. 
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Harrison and Dalip Singh, JJ. 

Jai Parshad and another — Plaintiffs-” 
Aifpellants. 

V. 

Chartered Bank of India, Australia 
and China, Delhi — Defendant — Respon- 
dent. 

F, A. No. 2276 ofl922, Decided on l9th 
April 1927, from the decree of the Ist 
Glass Sub-Judge, Delhi, D/- 22nd May 
1922. 

:i* (a) Contract Act, S. 182— Person deaMny 
with one branch of a bank as agent Otner 
branches do not become agents. 

Where a person appoints one branch of a 
bank as agent for him, all other branchss no 
uot become agents of the person for purposes or 
carrying out instructions in respect of mat 
agency. [P 564, OU 

:{« (6) Contract Act, S. 194— One branch of a 
bank appointed as agent for purchase of gooSs^ 
Such branch instructing another branch to pay 
for and take delivery of goods— Latter branen 
becomes agent of the client— Per Dalip 
{contra Harrison, J.) \ Any custom 
latter branch from carrying out instructions oj 
the client would be contrary to law. 

Per DaUph Singh, J.— Where a person appoinM 
one branch of a bank as his v 

purchase of certain goods, and that 
instructs another branch of the same ban 
pay for and take delivery of the goods for mon 

person, the latter branch becomes substitutea 

agent of the person and is bound to ca«y « 
all the instructions of the principal n «i 

the transaction. fP 5®^' ° 

Any custom by which the latter branch w^W 
not be bound to receive or carry out the 
tions of the principal, would be contrary to la 
and cannot be pleaded and Courts will not Uto 
judicial notice of such a custom. [P o84, -j 

Per Harrison, J.-ln spite of the existence ^ 
B 194 branch banks do not recognize nor car^ 
L instructions given by clients of cthat 

branches unless they have l>Mn 

struoted to do so; as an act of courWsy on^ 

branch may try to oblige the 
branch by making enquiries, etc., but for praos 
cal and so far as their obligations art 

eODcet^. the branches do not reoogmseany 
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liiibility vrbatsoever to carry oat mstraotioas 
-frora the oUeats of other briuchai uaiesa these 
ha proparly ooavayed through the bra ich bauk, 
with whioh tha oUaitduU. This ie a universal 
practice and Courts will take cognizvnce of it. 

[P 5G5 G 1 A 2] 

Farther, no distinction can bs made between 
iustractioQS to do nothing and incar no liability 
and iustruotioDs which might involve the bank 
•i'l SJU3 liability. P 505 C 2J 

Badri Dis aud J. L. K%piu — Ap- 
'pellants. 

Sanlka Ram and She) Naraiii — for 
Respondents. 

Dilip Singh, J. — The plaintiffs in 
this case sued the Chartered Bank of 
Indi;, alleging that the plaintiffs have 
given a tender for 1000 tolas of gold in 
the Government sales held on the 5bh 
February 1920 and had sent the deposit 
through the defendants as plaintiffs' 
agent to the currency office at Bombay. 
The tender was accepted on the lOth 
February and plaintiffs were informed 
by the defendants on the l-Ith February. 
On the 15bh February an express tele- 
gram was sent by the plaintiffs to the 
defendants’ Bombay branch, and a letter 
to the same effect bo the Delhi branch, 
instructing defendant nob to bake delivery 
as the price of gold was falling and had 
•fallen owing to the resolution of the 
Government fixing the exchange price of 
the sovereign at Rs. 10. The plaintiffs 
stated that in spite of these directions 
the defendants paid the balance of the 
price on the 17th February and book 
delivery on the 2lsb. Goods arrived at 
Delhi on the 26bh and the plaintiffs 
thereupon paid Rs. 25, 099*14-6, balance 
of price with brokerage, etc., and resold 
on the samJ day for Rs. 22,471 thus 
suffering a loss of Rs. 4,628-14-6. through 
defendants’ want of reasonable deligence, 
business skill and negligence. The plain- 
tiffs claimed to recover Rs. 4,628-14-6, 
with interest at 10 per cent per annum, 
i. e. Rs. 5,085-15-0 with future interest 
till realization and coats of the suit. 

The defendants pleaded that they had 
received at their Dolhi branch on the 
17th February a letter from the plain- 
tiffs instructing defendants not to take 
delivery and that in compliance with 
these instructions defendants’ Delhi 
branch had wired to the Bombay branch 
to stop taking delivery, but the telegram 
arrived too late as the Bombay branch 
■had already taken delivery. They alleged 


that the plaintiffs had no business to 
communicate with defendant's Bombay 
office and that in any event the instruc- 
tions so given were vague. They further 
contended that the plaintiff.s were 
esboppei by their conduct in baking deli- 
very without objection from raising the 
pleas that they had. 

The trial Court framed issues and held 
that the defendants had acted with 
reasonable diligence and without negli- 
gence, that they bad not failed to carry 
out any binding instructions of the 
plaintiffs because plaintiffs were not 
entitled to give instructions direct to the 
Bombay branch and that the plaintiffs 
were estopped from claiming the amount 
of the loss. It therefore dismissed the 
suit. 

The plaintiffs have appealed and their 
counsel contends, firstly, that on the 
Government notification and the con- 
sequent fall in the price of gold the 
defendants would have acted with reason- 
able skill in cancelling the contract 
without instructions from the plaintiffs. 
1 am unable to accept this contention. 
It is not proved that the Government 
notification necessarily led to a fall in 
the price of gold, nor that the plaintiffs’ 
benefit from the contract necessarily 
depended on the price of gold remaining 
at the original figure or rising higher. 
Plaintiffs’ counsel next contended that 
the Bombay branch had been negligent 
in that they could have paid the money 
and taken delivery at any time between 
the 10th and the 17th and should not 
have waited the whole week because the 
price of gold was falling steadily. Fur- 
ther that when they did pay the money 
on the 17th, they could have taken 
delivery on that vary day and not waited 
till the 2lst and all this had caused loss 
to the plaintiffs. There is nothing, 
however, to show that the bank acted 
without due diligence in not paying at 
once or in nob taking delivery at once, 
because we cannot hold that the bank 
could foresee how the price of gold would 
vary on any one of these dates. I there- 
fore repell this contention also. 

The next point raised by counsel for 
the plaintiffs is- that the Chartered Bank 
was really the agent and branches of the 
bank are the agent itself in different 
forms, and instructions conveyed to one 
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u v>inh W4S actually dealing With 
branch which ware instruc- 

the business o Chartered Bank, 

tions to the a fgnaants were bound 

and therefore otioo, of the 

to carry ° . fake delivery. Sad 

plaintiffs not ^ j oa both aides 

thoydoneso it i3 C°“a^^^^^ 

‘j^thefr deposit money, namely 

‘^' 9000 For the legal proposition 

Bs. 2 ,OUU. r represen- 

that the branch juristic parson. 

namely the Y ( 1 )’ t 

upon Prince y. Oriental Bank 

Co. V. Carry (2), Pri 

Corporation \o). agencies oJ one 

held ^a“that notice of dishonour 

to one h^an h 

oLtention. The contract 
bo with the bank, but it does not 
?Sllow from that that the contractor has 
hv entering into a contract with the 
link secured a right to command the 
service of all branches of the hank other 
than the particular branch with which 
he is dealing. Plaintiffs' counsel, how- 
ever, contends in the alternative that if 
for purposes of receiving instructions the 
branches be considered as two different 
entities.i then the Delhi office of the 
Chartered Bank was the agent of the 
plaintiffs. Under S. 194, Contract Act, 
that agent had ejtpres? power on the 
facts of this case to appoint another 
agent, namely the Bombay branch of 
the bank, to carry out the purpose oE 
the agency to the extent of making 
payment for the gold and taking delivery 
of the same. This being so, under the 
said seobion the Bombay branch itself 
became the agent. Counsel for the defen- 
dants conceded that ordinarily speaking 
if a person is an agent of another for the 
purpose of taking delivery, the principal 
is entitled to order the agent not to take 
delivery, but he contends that in case of 
a substituted agent under S. 194, Contract 
Act, the principal can only instruct the 
agent as to the mode of taking delivery 
but cannot instruct him not to take deli- 
very at all. I am quite unable to accept 
this co ntentioD. I fail to see wh y when the 

(1) [1873] 8 Bx. 10^21 W. R. 57=42 L. J. 
Ex, -1=27 L. T. 660. 

[1898] 1 Q. B. 268=46 \\\ n. 97=67 L. J. 


(2) 

(3) 


O B. 7=14 T. L. R. 35=77 L. T. 453. 
[1878] 3 A. 0. 326=26 W. R, 543=47 L. J. 
p. 0. 42=38 L. T. 41. 
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law declares that the substituted agent 
is for the purposes of the agency entrusted 
to him to be considered the agent of the- 
priuoipal. the authority of the principal 
to direct him nob to carry out the agency 
should be different in the one case from 
the other. I therefore consider that there 
is force in the argument of the counsel 
for the plaintiffs that the Bombay branch 
became the agent o£ the plaintiffs by virtue 
of S. 194, Contract Act, and therefore the 
plaintiffs were entitled to instruct the 
Bembay branch, in the absence of any 
agreement to the contrary not to take 
delivery. It has never been the banks 
case that the Bombay branch could not 
tell *from whom the telegram, that they 
admittedly received on the 16th, had- 
come or that the Bombay branch were 
unaware tuab they were the agents for 
the plaintiffs. This being so it seems 
me that the Bombay branch were bound 
to accept the plaintiffs direction and 
this more especially when those direc 
tions were simply an order co refrain^ 
from further action. It ssems to me 
perfectly clear that the telegram of the 
plaintiffs was intelligible and the 
defendants' Bombay branch should 
have neither made payment nor taken 

delivery. , j u 

It has further been conteuded by 

counsel for the defendants that it *3^ 
proved that there was a custom or usag^ 
by which customers of the Delhi branch 
understood that they could not instruct 

the Bombay branch of the j? 

such custom was pleaded, nor can I bola 
on the evidence that it is proved. 
ther, I am doubtful if such a custom. 

which is contrary to law, 
pleaded at all, but even conceding that 
it could be pleaded, the fact remains that 
it was not pleaded and that there 
DO issue on the point, nor is there su 
cient evidence to justify my holding * 
such a usage is proved. Speaking or 
myself I am unaware as to what cn 
practice of the bank in such matters is, 
and I am unable to hold that I can tak 
judicial notice of-suoh a practice, lb is 
conceded by counsel for the plaintiffs t 
from this aspect of the matter the amou “6 
of his damages is only Bs, 2,628*14 
because he would in any event, it m 
instruction had been earned oat, havir 

forfeited his deposit money, viz., ±w. 

Counsel for the defendants has nex^ 

contended that there is an esboppet- 
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1 am unable to see bow the question of 
ostoppel can arise because the property 
belonged to the plaintiffs and the bank 
oould not have lawfully refused bo part 
with the property if the plaintiffs had 
paid all their dues ; nor can I see how 
the bank’s position has been in any way 
rendered worse by the plaintiffs taking 
delivery of the gold. The bank has not 
challenged the bona fides of the resale 
by the plaintiffs or that the price they 
obtained was not the market price on 
that date. 

I would therefore accept this appeal 
to the extent of Rs. 2,628-14*6 and would 
give interest at the rate of 6 per cent 
per annum from the date of suit till 
realization. In the circumstances I would 
leave the parties to bear their own 
^osts. 

Harrison, J. — I agree throughout 
with the reasoning and the conclusions 
of my learned brother with only one 
•exception. S. 194, Contract Act, makes 
the Bombay branch of the defendant 
Bank liable as an agent and the law is 
very clear. In spite of this it appears to 
me that banking practice overrides and 
qualiffes that law and the position to my 
mind is precisely the same as in 3 K- Bx 
1915, 576. In that case the learned 
Judge explained the legal position, but 
said that the practice of all banks qualiffed 
that legal position and reduced the legal 
obligations of the bank in a most import' 
ant detail. He then want on to explain 
that this was so of necessity, that it was 
logical and sound, and that banks could 
not function if they were strictly tied to 
the legal position. Whether he took 
judicial notice of the practice and then 
explained how logical and necessary it 
was, or on the contrary he deduced the 
irule which he enforced, from bhecircuin- 
stances under which the banking is 
carried on does nob appear to me to be 
very material, but I think he adopted the 
former course. This case appears to me 
exactly similar. In spite of the existence 
■of S. 194 branch banks do not recognize 
* nor carry out instructions given by 
] clients of other branches unless they 
' have been definitely instructed to do so ; 
.As an act of courtesy one branch may 
try to oblige the client of another branch 
by making enquiries, etc., but for practical 
purposes, and so far as their obligations 
are concerned the branches do not reoog* 
nize any liability whatsoever to carry 


out instructions from the clients of other 
branches unless these be properly con- 
veyed through the branch bank, with 
which the client deals. This is a uni* 
versal practice and I take cognizance of 
it. But it is urged no such custom was 
pleaded and being contrary to law it is 
doubtful whether it could be pleaded. 
In the English case the modification 
accepted by the Judge was just as con- 
trary to law, and so far as the pleading 
in this case is concerned it may, I think, 
be held to govern the position. In the 
written reply the defendant bank stated : 

Plaintiffs had no business to communicate with 
defendant’s Bombay office. 

Issue No. 2 is as follows: 

Whether the defendants failed to carry out 
instructions of the plaintifls binding upon the 
former * 

Mr. Macpherson of the Chartered Bank 
stated : 

The Bombay ofBce only acts upon the instruc- 
tions sent from here with regard to the tenders, 
ecc. The Chartered Bank, Bombay, was to make 
payments under instructions from the Chartered 
Bank, Delhi ; 

and this is followed by a sentence which 
is, I think, instructive as showing the 

attitude of mind of a trained banker. 

Every constituent is supposed to have sense 
enpugh to know that oanoot oommunlcate 
with oUf Bombay office direct ; that is why 
we do not tell anybody about it. 

Pundit Brij Bhusban Lai, D. W. 2, 
who has speculated in the Bombay market 
through the Delhi office of this branch 
on more than one occasion says : 

I never communicated directly with the Chat- 
tered Bank, Bombay. 

The case has been very badly conducted 
by the defendant. The obvious plea 
that no action could be taken on a tel- 
egram was not taken, banking practice 
was not pleaded in absolutely clear 
language, but I think the position taken 
in the written reply was meant to convey, 
and did convey the meaning that direct 
communication of this nature is never 
allowed by banks, and that such is the 
universal banking practice. 

An attempt has been made to distin- 
guish between instructions, as given 
here, to do nothing and incur no liability 
and instructions which might involve 
the bank in some liability. Such a dis- 
tinction cannot, I thick, be drawn. Either 
instructions are accepted or ignored and 
it would be wholly impossible for the 
agent to work out and calculate the 
possible results and consequences before 
deciding whether to act or not. If the 
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test of logical soundness be applied ib 
appears to me that this rule is, every bit, 
as sound and necessary as the role laid 
down in Clare & Co.v.Dresdner BanhK^)^ 
Each branch has clients with whom it 
has very intimate relations especially if 
there be any question of financing specu- 
lation, and to me it is unconceivable that 
such work should continue if the sub" 
agent bank, to which the order is entrusted 
i 9 ° to become at once an agent and to be 
liable under S. 191 and the original 
agent bank is to be ignored. 

I am therefore of opinion that the 

api^eal should be dismissed. 

By the Court —The order of the 
Court is that the appeal is dismissed 
with costs. 

Q -g Appeal dismissed. 

(4) [m5] O:. d. 576=31 T. t.. K. ii78=S4 

^ L. J. K. B. 1443=113 L T. 03=21 Com. 

Cas. C2. 


he and defendant 1, are agriculturists by 
occupation and governed by the custom- 
ary law prevailing among the agricuh 
fcurists. The defendant is the unde of 
the plaintiff and the plaintiff's allega* 
frion is that after the death of the plain- 
tiff’s father and grandfather his uncle- 
(the defendant in the suit) has beeu 
looking after and managing the whole- 
property. He says that he does not 
wish to remain joint with bis uncle (fcb& 
defendant) and hence the present suit. 
The defendant denied the allegation 
contained in para. 4 of the plaint and 
pleaded that he was not liable to render 
any account. He further pleaded that^ 
the suit for partition of the landed 
property in khewat No. 1, and for rendi- 
tion of account regarding the said land 
was not entertainable by the civil 
Court, the revenue Court having exclu- 
sive jurisdiction to try such a suit. He- 
further said that the houses mentioned 
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Addison and Agha Haidar, -JJ. 

Sri Ram — Plaintiff — Appellant. 

V. 

Ram Kishe i Das — Defendant — Res- 
pondent. 

First Appeal No. 1066 of 1922, Deci- 
ded on 25th April 1927, from the Preli- 
minary Decree, of the Ist 01. Sub-J., 
Delhi, D, - 18th January 1922. 

Partition — Suit for — ReniStion of accounts — 
Plaintiff viwii prove defendant's liability to 
account. 

Before a plainttf! ia a suib for renditioa of 
accouutj cau succeed be must lay the founda- 
tiou of his case by proviog, by meaus of proper 
evidence, that the defendant is an accounting 
patty, it is only theo that the Court is justi- 
fied la passing a preliminary decree ia his favour 
aad ordering the defendant to render account 
of his agency or stewardship iu Court : (1905) A. 
W. N. 1 and 27 All. 374, Foil. [P 567 C Ij 

Mool Chand and Nawal Kishore — for 
AppsUanfc, 

Sardha Ram Kapur and Bisheii 
Naraiii — for Respondent. 

Agha Haidar, J. — This is a plaintiff's 
appeal arising out of a suit for partition 
and rendition of account. The property 
in suit is of two kinds, house property 
consisting of four bouses detailed at the 
foot of the plaint and some landed pro- 
perty liable to pay revenue. The plaintiff 
came into Court on the allegation that 


in the plaint had been purchased and 
constructed out of the income of the 
ancestral property and that there was- 
no objection to their partition. On the- 
18th May 1921, the statements of the- 
parties were taken by the Ohurt, and 
Lala Sumat Parshad, the pleader iot 
the plaintiff said : 

I admit thit th? pirtitiou of ths agrioultaraf 
liud oauuot bs eSsetad through civil Courts, f 
will claim thrae years’ masae profits ia the 
Revenue Court. The partitioa of four houses is 
now claimed. 

After the recording of this formal 
statement by the pleader for the plain' 
tiff, it is somewhat surprising that, on 
the IQth August 1921, the learned 
Subordinate Judge framed the following, 
issue : 

“Can a suit for rendition of accoont' 

lie in this Court ? 

Seeing that the plaintiff’s pleader had' 
definitely abandoned his claim as re- 
gards the rendition of account in the» 
civil Court, it may be noted here that 
there is no suggestion in the proceedings^^ 
that any other account, except 'that nf 
the income accruing from the landed 
property, was ever intended to be claimed.^ 
The parties produced no evidence whatso- 
ever. The learned Subordinate Jodge 
rightly held on the admission of tb^ 
plaintiff’s counsel that the present 9ni^> 
so far as the partition of the landed pro- 
perty was concerned, was not cognizable 
by the civil Courts. He, hoWever, passed 
a preliminary decree in favour of the- 
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plaintiff for partition of the house pro- 
perty. 

The plaintiff ootnas up iu appeal. It 
is to be regretted that he was not well 
advised -in filing the present appeal. The 
appeal has no foroe whatsoever, and 
there is not the slightest foundation on 
which any one of the grounds of appeal 
can be supported. An attempt is made 
by the learned counsel for the appel- 
lant to show that the right to claim 
mesne profits accruing from the house 
property was not abandon id and his 
client 3 claim under this bead ought to 
have been trial on the merits. There is 
no force whatsoever in this contention. 
In the Court below, so far as the pro" 
ceedings are before us, 'SUch accounts 
were not claimed. It had not been 
shown that any income accrued from the 
landed property or that the defendant- 
respondent had been realizing such in- 
come for and on behalf of the plaintiff. 
Before a plaintiff in a suit for rendition 
of accounts can succeel he must lay the 
foundation of his case by proving by 
means of proper evidence that the defen- 
dant was an accounting party: vide Ram 
Das V, Bhagioat Dis (l) and Raghwi'ith 
V. Gaiipatji (2). It is only when he has 
proved that the defendant is an accouu* 
ting pirty that the Court is justified in 
passing a preliminary decree in his 
favour and ordering the defendant to 
render account of his agency or steward- 
ship in Court. In the present case the 
’plaintiff has given no evidence whatso- 
ever and his allegation in para. 4 of the 
plaint, wherein ha says that the defen- 
dant had been managing his property, 
was categorically denied by the defen- 
dant in his written statement. 

Under these circumstances the decree 
of the Court below was right and we 
hold that on the record, as it stands, the 
plaintiff neither alleged nor proved that 
there was any income accruing from the 
landed property in dispute or that the 
defendant was in any way liable to 
render account of the income of the 
property to the plaintiff. 

I therefore afiirm the decree of the 
Court below and dismiss the plaintiff s 
appeal with costs. 

Addison, J. — I concur, 

B.D. Appeal dismissed. 


1) [1905] A. W. N. 1=1 A. L. J. 347. 

2J [1905] 27 All. 374='.1905) A. W. N. 3. 
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BROAD\yA\' AND Skemp, JJ- 

4 

Abdiil Rash id — Accused — Appellant. 

V. 

Emperoi — -Opposite Party. 

Criminal Appeal No. 341 of 1927, Deci- 
ded on 26bh May 1927, from an order of 
Sub. Judge, Delhi. D/ 14th March 1927. 

Penal Code, S, 8i—The • Jact that accused is 
conceited, odd and irascible is not sufficient jor 
exemption from Criminal liability. 

Even it it be proved that an accused charged 
of murder was conceited, odd and irascible, and 
his brain was not quite all right, it cannot be 
said that he was incapable of knowing that 
murder was wrong, so as to exempt him from 
criminal liability under S. 84. [P 570 C IJ 

A. S. Osborne and Zafrulla Khan for 

Appellant. 

C. 5. Carden Noad—iov the Crown. 
Skemp. J.— Abdul Rashid has been 
convicted by the learned Sessions Judge, 
Delhi, of murdering Swami Shardhanand. 
His appeal has been argued by Mr. 
Osborne and the sentence of death is 
also before us for confirmation. 

The case for the prosecution and the 
finding of the learned Sessions Judge are 
that about 4 p. m. on the 23rd December 
1926, Abdul Rashid entered the house of 
Swarai Shardhanand in Burn Bastion 
Road, Delhi, and 'shot him dead. The 
appellant's case as presented in this 
Court is ; 

(1) That the evidence is insuflacient to 
prove that he committed the murder ; and 

(2) that if he did commit the murder 
then he was insane at the time. 

It must be observed that the adoption 
of this double line of defence weakens 
each line. If Abdul Rashid did not shoot 
Swami Shardhanand why attempt to 
prove that he was insane ? If he was 
really insane then why pretend that ho 
did not commit the murder ? 

There is abundant evidence in support 
of the finding of the learned Sessions 
Judge. Abdul Rashid having enquired 
from Ram Lai, a shopkeeper in^ Burn 
Bastion Road, where the Swami’s room 
was, cams to the upper storey of the 
house where Swami Shardanand lived. 
At the time the Swami was ill in bad 
recovering from an attack of pneumonia. 
His body servant Dhavm Singh (P. W. 
,No. 3) was outside the door and at the 
request of the appellant told the Swami 
that a Mahomedan bad come to see 
him. The Swami allowed the visitor in 
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on condition that he would not talk. 
Having obtained entrance into the 
Swami ’3 room the appellant asked for 
water and Dharm Singh took him out- 
side and gave him water out of a lota. 

After drinking the appellant ° 

the Swami’s room and while ph^rm 
Singh was putting down the lota fired a, 
the S wami. Dharm Singh rushed in and 
caught Abdul Bashid. but Abdul Rashid 
fired a second and a third time. Finally 

he shot Dharm Singh. 

The Swami’s private secretary Dhai m l 

was lying asleep or half asleep in e 

room just outside, was 'aroused V 

shots, ran into the room, 

Abdul Rashid, overpowered him and li^ld 

him until the arrival of the 
police were summoned by Mehr Chand 
p W 6) who was auditing the accounts 
of the Hindu Shudhi Sabha and sent a 
telephonic message after coming into the 
room and seeing what had happened. 
The deceased’s son Indar and other per- 
sons also came to the spot before tlie 
arrival of the police. Sardar Ohet 
Singh, sub - inspector (P. W. 15), 
arrived 20 or 25 minutes later. The 
Swatni was then dead, Dharm Pal still 
holding the appellant whom Sardar Ohet 
Singh disarmed. The appellant’s pistol 
proved to be a Belgian automatic pistol 
of old type with a chip out at the stock 
whereby several of the witnesses iden- 
tified it ; when taken from the accused 
it contained a loaded cartridge and a 
discharged cartridge. Pour other empty 
cartridge cases were found in the room. 
A bullet was found among the clothes 
of the deceased, another on the floor and 
a third was extracted from the body of 
the deceased. There is expert evidence 
that all the bullets and cartridges fit the 
pistol. 

Abdul Rashid’s explanation was that 
he was passing the Swami’s house ; he 
was called in by some one who said 
Mianji, idhar ao.” He went up the 
stairs, was knocked and gagged and did 
not recover consciousness till the 
arrival of the police ; he had no pistol. 


It was contended in this Court that if 
the prosecution story had been true the 
Swami’s followers would have man-han- 
dled the assassin and also that they 
would have taken away the pistol before 
the arrival of the snb-inspector. It was 
also argued that if Dharm Singh bad 
been wounded as described, there would 


have been blood-marks on the floor, 
whereas no blood-marks were noticed. 

It is difficult to be patient with argu" 
ments of this kind. What took place is 
proved absolutely by the evidence of the 
eyewitnesses. If there were only Dharm 
Singh and Dharm Pal without anyone 
else they would be quite sufficient. 

As to the second line of defence: the 
law in India is the same as the law iQ 
England and is embodied in S. 84 I. P. C : 

Nothing is an offeuce which is done by a per- 
son who, at the time of doing it, by reason of un- 
soundaes? of mind, is incapable of knowing the 
nature of the act, or that he .is doing what is 
either wrong or contrary to law. 

Now, the defence called fifty-five wit- 
nesses as to the accused’s state of mind. 
As pointed out by the learned Sessions 
.Judge in his admirably written and 
succinct review of their evidence, these 
witnesses were called in no regular order 
and for the most called in on single in' 
stances, i. e. they do nob corroborate 
each other. They are grouped in several 
categories by the Sessions Judge. 

(1) Witnesses who say that Abdnl 
Rashid behaved strangely in bhemosqne; 
that once he turned round as if he were 
the Imam ; that he prayed too little or 
too much ; that he used two water-pots 
instead of one ; that he kicked water- 
pots if empty and so forth. 

(2) The testimony of printers and 
copyists. Abdul Rashid earned his Kving 
as a katib or khush nawis, i. e. be used 
to write vernacular in a band suitable 
for reproduction from a lithographic 
stone. Some witnesses say that he 
would improve in his copies on the 
original, twice improving his religious 
works and once a work on anatomy by a 
doctor. He would break off work, would 
lose his temper if any mistake were poin- 
ted out, once threw ink about, once 
broke flower-pots. Bub the witnesses 
had to admit that Abdul Bashid earned 
his living as a katib and supported ^s 
wife and child, and one of them (D. W. 
42) describes his work as “ averagely 

good.” _ . 

(J) There was only one inoidenc to 
which there was more than one witness- 
There are three witnesses who say that 
the appellant entered the house of * 
complete stranger and when tamed out 
and beaten, the bystanders said that he 
was mad. 

(4) There were two witnesses to a 
similar incident that the appellant went 
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into the Tibbia College and assaulted the 
Vice-Principal Qari Muhammad Ibrahim. 
One of these witnesses gives purely 
hearsay evidence and Qari Muhammad 
Ibrahim, though alive and his address 
icnown, has nob come into the witness- 
box. This particular incident must, 
therefore, be regarded as unproved. 

(5) There are also a number of inso- 
lated episodes that the appellant tore up 
bis work, argued with a druggist, stood, 
up after micturition without pulling up 
bis pyjama, dreamed that he was the 
mahdi, danced naked in a printing press 
and said that he was the king of Delhi. 
Used abusive language, took a thela of 
parcels to a railway station and left 
them there unbooked. 

(6) The next group is that of four 

private medical practitioners, D. Ws. 
8, 25, 39 and 51. Dr. Amir Hussain 
(D. W. 8) says that he treated Abdul 
Kashid in October last. Abdul Basbid 
said that he had taken a lota of tea and 
^haras and was having strange dreams. 
He dreamt that he was riding on an 
•elephant and the people were salaaming 
him. This led the witness to treat him 
for melancholia. Khan Sahib Siraj-ud- 
din (D. \V. 25) diagnosed a certain 

dryness “ (khushki) in the brain ’* of 
“ the appellant, and discovered a com- 
bination of heat and cold." Zaki Ahmad 
(D. W. 39) treated the accused for 
palpitation of the heart and headache 
and added that the appellant was half- 
witted. He admitted, however, that he 
had given the appellant "copy work" 
to do and that " a man who does copy 
work needs a clear mind." Anwar-ul- 
haq (D. W. 51) belongs to Bulaud- 
shahr, the native district of the appel- 
lant, and treated the accused one day 
when his clothes were in a torn condi- 
tion. The accused frequently went in 
that state and asked the witness to cure 
him; the appellant recovered in two or 
three days. He was of opinion that the 
accused had signs of craziness and might 
be difficult tj restrain if not treated 
regularly. This particular episode took 
place when the appellant, who is now 
50 years of age, appeared to be a boy of 
16 or 17. Obviously this kind of evi’ 
denoe is worthless. 

(7) Only two of the appellant’s rela- 
tions were called : his son-in-law Nawab 
Ali (D. W. 19) and his brother-in-law 
Bakhshish Haq (D. W. 53). Nawab 


Ali states that in the first week of 
December the appellant came to sea 
him and told him about a dream that 
his daughter was clothed in red garments 
and a man resembling Nawab Ali was 
saying that he bad divorced bis wife 
and that bis daughter’s clothes changed 
colour in the dream. This witness 
attempted to prove a letter and a fatwa 
from the accused. But as he did not 
say that he knew Abdul t ashid’s band- 
writing and admitted that he never 
received any other letter from him, 
these two documents, the genuineness of 
which was disbelieved by the learned 
Sessions Judge, cannot be regarded as 
proved. Bakhshish Haq is the brother 
of the appellant’s first wife who died 
nine or ten years ago after being divorced 
by the appellant. He says that the 
appellant once severely beat his wife 
without cause, that once, 15 years ago, 
he did nob speak to anyone for a day, 
that on another occasion he talked volu- 
bly, beat his wife and when stopped 
began to weep. 

This evidence is open to critioizm of 
many kinds. The appellant's father and 
brother ai*e both alive, but they have 
not gone into the witness-box. There is 
no reliable evidence as to insanity in the 
family. One of the witnesses (D. W. 
18) naively admitted that the case 
bad caused a great sensation and that 
many people had been going about ask- 
ing that evidence should be given. 

The appellant was kept under obser- 
vation in the Lahore Mental Hospital 
from the 29th of January to the 14th 
February last, and'the Superintendent, 
Captain Lodge Patch, I. M. S. (D. W. 
52) has given a definite opinion that 
he regarded the accused as then sane. 
The appellant’s counsel cannot refute 
this evidence and therefore, suggests that 
the appellant w£s liable to temporary 
fits of insiniby, possibly caused by taking 
charas; but, though the appellant told 
Captain Lodge Patch and other witnesses 
that he had been taking charas, there is 
DO direct evidence as to who sold charas 
to the appellant or saw him smoking 
charas. 

A very important point is that the 
police officers who saw Abdul Bashid 
on the afternoon of the 'crime not only 
say that the appellant appeared to them 
to Ije sane, but also that during the in- 
vestigation none of the appellant’s rela- 
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tive 3 or the inhabitants of his mohalla 
ever suggested that he was insane : see 
the evidence of the Senior Superinten" 
dent, Deputy Superintendent and Inspec- 
tor (P. Ws. 19. 20 and 21). Thus 

there are good grounds for regarding the 
whole of the defence evidence with 
suspicion ; but if every word of it were 
true what would it prove? That the 
appellant was conceited, odd and^ iras" 
oible: that “his brain was not quite all 
right” in the words of D. ^V. 1; 
not that he was incapable of knowing 

that murder was wrong. 

Appellant's counsel referred to no 
published judgment in support of his 
argument or to any work of repute, ex- 
cept to a single passage of Pope s^Law of 
Lunacy, Second Edition, page 385, that 

that person only will be criminally respon- 
sible who, at the moment of committing a cri- 
minal act, is culpable of remembering that the 
act -is wrong, contrary to duty, and such as 
in any well-ordered society would subject the 
ofieuder to punishment. 

With this doctrine I entirely agree. 
The book immediately goes on to refer 
to the opinion of Judges in Macnaokteti s 
case (1). Section 84 I. P. 0,, to which 
counsel made no reference throughout 
his arguments, is 'founded upon the 
Macnaghten rules and is in agreement 
with them. 

I am of opinion that the appellant has 
wholly (ailed to discharge the onus of 
proving that when he committed the 
murder he was of unsound mind, much 
less that he was incapable of knowing 
the nature of the act or that he was 
doing what was wrong. 

I would reject the appeal and confirm 
the sentence of death. 

Broadway, J. — I agree. 

D.D. Awe'll rejected. 

(1) Cl84dJ b Scott’ (’N. R.) 595=’1 Car. & K. 
130=59 R. R. 85=10 Cl. & F. 200=8 
E. R. 718=4 St. Tr. (N. S.) 847. 
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Mt. Gopal Dai — Defendant — Appel- 
lant, 

V. 

Dhanna Mal and Plaintiffs 

—Respondents. 

First Appeal No. 1469 of. 1923, Decided 
on 23rd June 1927 . 


Limitation Act, Art, 91^Allenalion by widow's 
alienee pending declaratory suit by reversioners- 
— Alienor stipulating for refund of purchase- 
money with damages — Privy Council deeding' 
in favour of reversioner — Widow subsequently' 
dying and reversioners recovering possessionhy 
suit — Time for suit for refund of purchase 
money runs from date of dispossession and not 
from Privy Council decision — Limitation Act 
Art, 83. 

Two widows sold some property to S. in 1808.; 
On the 14th June 1897 two reversioners named J 
and R instituted a suit for a declaration to the- 
eSeot that the sale by the widows should not- 
afiect their reversionary rights. The case went 
up to the Privy Council and was eventually 
decreed on the 11th May 1909. During the- 
pendency of the suit by J and B, S sold a portion 
of the property to the present plaintiffs, in Feb' 
ruary 1893. In the sale-deed it was stipulated 
that if auy other claimant oame forward or the- 
property went out of possession of the vendees, 
the vendor would bs liable to refund the pur* 
chase-money with damages. On the same date- 
a separate agreement was executed by S in 
favour of the vendees, in which the suit by J' 
and R was spjcifically mentioned and to safs' 
guard the vendeeH against the consequences of 
that or any other suit certain other property 
was hypothecated. The last surviving widow 
died on the 9th January 1919. On the Srd May 
1919, R instituted a suit for possession of ®he 
proparty.soid by S to the plaintiffs. On the 30tn 
July 1921, this suit was decreed. Possession of 
the property wis taken on the 13tb August 1921*- 
A suit was then instituted by the plaintifls 
against the widow. of 5 on the 30th November 
1921 on thi basis of the stipulation as 
quiet possession and enjoyment in the sale-dee® 
and the agreement referred to above for recovery 
of the purchase-money, arrears of rent an® 

damages. , ..u ► 

Held: thitArt. 97 did not apply and tha^ 
limitatioQ did not commence to run till the 
vendees were actually dispossessed in the year 
1921 and from the date of dispossession the suit 
was admittedly within time. •. 

[P 570 C 2. P 571 0 1, P 573, 0 2.^ 

Kishan Dayal and Jagan Nath 
wal — for Appellant. 

Sardha Ram and Maya Das — for Bss' 
pondents. 

Bhide, J. — The material facts of thu 
case may be briefly stated as follows for 
the purposes of this appeal. Mt. SarsuH 
and Mt. Puran Devi, two widows, sold 
some property known as Katra Oboban 
in Delhi city to Shambhu Nath 
other persons on the 1st July ISoo. 
Shambhu Nath subsequently purohasea 
the shares of the latter and became sole 
owner. On the 14th June 1897, 
reversioners named Jai Narain and 
Narain instituted a suit for a declaration 
to the effect that the sale by the widows- 
should not affect their reversionary 
rights. The case went up to the Privy 
Council and was eventually decreed oi> 
the 11th May 1909. During the pendency 
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of the suit by Jai Narain and Rup Narain, 
Shambhu Nath sold a portion o£ the 
property to Dhanna Mal and Sanwal 
Das, the present plaintiffs, for Rs. 18,560 
on the 14th February 1398. In the sale- 
deed it was stipulated that if any other 
olaimant came forward or the property 
went out of possession of the vendees, 
the vendor would be liable to refund the 
purchase-money with damages. On the 
same date a separate agreement was 
executed by Shambhu Nath in favour of 
the vendees, in which the suit by Jai 
Narain and Rup Narain was specitically 
mentioned, and to safeguard the vendees 
against the consequences of that or any 
other suit cerbaiu other property was 
hypothecated. Mb. Sarsuti, the last 
surviving widow, died on the 9bh January 
1919. On the 3rd May 1919, Rup Narain 
instituted a suit for possession of the 
property sold by Shambu Nath to the 
plaintiff's. On the 30ch July 1921, 
this suit was decreed on payment of 
Rs. 38,111 as compensation. Rup Narain 
deposited the amount and obtained 
possession of the property on the 13th 
August 1921. The present suit was then 
instituted by the plaintiffs against. Mt. 
Gopal Devi, widow of Shambu Nath, on 
the 30bh Novembsr 1921, on the basis of 
the stipulation as regards quiet posses- 
sion and enjoyment in the sale-deed and 
the agreement referred to above, for 
recovery of the purchase-money, arrears 
of rent and damages, amounting in all 
to Rs. 20,119-14-0. The defendant put 
forward various pleas including limita 
tioQ and acquiescence. The learned 
senior Subordinate Judge who tried 
the case held thd suit bo ha within time 
and granted the plaintiffs a decree for 
Rs. 18,891. Future interest at 6 per cent, 
per annum from the date of suit till 
realization was also allowed on the pur- 
chase money, i. e. Rs. 18,560. From 
this decision the defendant has appealed. 

The main point argued in the case was 
that of limitation. It was urged for the 
appellant that the suit was governed by 
Art. 97 Sch. 1, Indian Limitation Act, 
and that the starting point for limita- 
tion was the date of the Privy Council 
judgment of 1909 in the suit by the 
reversioners Jai Narain and Rup Narain, 
inasmuch as the judgment negatived 
the vendee's title and thus resulted in 
failure of consideration. It was further 
contended that, even if loss of possession 


furnished a fresh cause of action sub- 
sequently, the earlier cause of action 
must prevail, inasmuch as limitation, 
once it has begun to run cannot be 
subsequently interrupted. Go,ya Din v. 
Jhiimman Lai (l) and Shih Dayal v. 
Maherban (2) were relied upon in support 
of the latter contention. 

The present suit, as already stated, is 
based on the covenant as regards^ qu:eb 
possession and enjoyment embodied in 
the sale-deed and also on the terms of 
the agreement which was executed along 
with the sale-deed with special reference 
to the suit by Jai Narain and Rup 
Narain. This agreement was really in 
the nature of an indemnity bond and 
provided that if the whole or part of the 
property went out of the possession of 
the vendees on a suit being brought by 
anyl)ody or if the vendees were impleaded 
in any suit as defendant and bad to pay 
the value of the property, the vendor 
was to be liable to them for repayment 
of the value of the property together 
with costs of the suit. There can be no 
doubt, according to the terms of both the 
documents, the vendees were entitled bo 
a refund of the purchase-money in the 
event of loss of possession. This fact 
was nob disputed on behalf of the appel- 
lant, but it was contended eCs regards the 
indemnity bond that it was to enure only 
for a limited period, namely up to the 
date of the decision of the Privy Council 
judgment of 1909, and that it was null 
and void after that date. This inter- 
pretation of the document, however, leads 
to an obviously absurd position. The 
material portion of the indemnity bond 
baarin!^ on this point is as follows: aur 
bad fai$la muqaddama mazkura bala 
badalat akhiri vih zamanat nama hahut 
zar kaladam wa be asar samjha jaweya. 

aur man muqir luapa^ lu-iya (and after 

the decision of the above-mentioned suit 
by the final Court, this security bond 
with regard to the security money shall 
be considered null and void and ineffec- 
tual, and I will take it hack). The words 
“abovo-mentimed suit" occurring in the 
above passage are ambiguous; for there 
are, at least, three different suits men- 
tioned in the preceding portion of the 
document, namely first, the suit of Jai 
Narain and Rup Narain which was pend- 

(1) C19L5] 37 All. 403=23 I. C. 910=13 A.L.J. 
5lO(P.B.b 

(2) A. I. R. 1923 ill. 1=45 All. 27 (P.B.). 
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ing; sojondly, a suit resulting in dis 
pos-iessioD of the vendees from the pfo 
pofty ; and thirdly, a suit requiring them 

to repay the purchase-money a seoond 

time to another person. The intention 
of the parties evidently was to safeguard 
the vendees against the consequence ^ o 
an adverse decision in these 
Whichever suit may be taken to be 
referred to by the words above-mea- 
tioned suit”, it seems obvious that the 
object of the indemnity bsnd would have 
been frustrated altogether if the bond 

ceased to be in force as soon as the suit 

was finally decided: for dispossession or 
double payment, for which the vendee3 
were to be indenmified according to the 
terms of the bond, would in the ordinary 
course take place after and nob before 
the final decision of the suit. It seams 
-to me that the intention of the parties 
[probably was that the indemnity bond 
should become null and void if the suits 
referred to above were finally decided in 
^favour of the vendor, bub the intention 
has not been properly expressed owing 
to bad drafting. The interpretation 
sought by the appellant to be placed upon 
the terms of the document would defeat 
its object altogether, and I think it must 
be rejected on that account. 

However, even if the interpretation of 
the appellant is accepted for the sake of 
argument and it is held that the in* 
demnity bond ceased to have any effect 
after the Privy Council decision of the 
year 1909, the plaintiffs can still fall 
back upon the covenant of quiet posses- 
sion included in the sale*deei itself. 
The indemnity bond only furnished an 
additional security to the vendees, but in 
no way abrogated or modified the terms 
of the sale-desi which were quite general 
and independent of the security bond. 
According to the terms of the sale'deod, 
the vendor undertook to refund the put*' 
chase money 

if by chance acyone comas forward as a 
claimant or objector in respact of the property 
sold, or if the whole or a part thereof goes out 
of the possession of the vendeas on action baiog 
brought by anybody. 

Now, the first part is obviously in- 
applicable to the suit of the reversioners, 
Jai Narain and B ip Naraln, which was 
aciiuaUy pending at the time. The 
second part is, hjwever, quite general 
and would apply to dispossession result- 
ing from that suit or any other suit. 
The vendees wore not dispossessed till 


1921, and if limitation is reckoned from 
the date of dispossession, the suit would 
admittedly be within time. 

It was, however, contended on behalf 
of the appellant that the Privy Council 
judgment of 1909 in any case resulted in 
negation of the plaintiffs’ title and, in 
con sequence, failure of consideration, and 
that there arose thus a cause of action for 
which the limitation period is prescribed 
by Art. 97, Sch. 1, Indian Limitation 
Act. The following rulings were cited 
in support of this contention: Bdssn 
Kaur V. Dhiim Singh (3), Amma Bihi 
w.Udii Narain Misra (4), Jiisciirn Boid 
V. Pirthickand Lnl Choudhnnj (5), and 
Tapasi ^[al v. Jliandoo (6). Now, m 
the first place, it cannot be properly 
said that the vendees’ title was nega“ 
tivel or that the consideration failfld 
entirely on the date of the Privy Council 
decision. The suit decided by the Privy 
Council was merely for a declaration* 
The alienation was declared to be void" 
able at the option of the reversioners on 
the death of the widows. The last 
surviving widow did not die till the 
year 1919 and the vendees were certainly 
entitled to retain possession of the pro" 
party till then. The property naa, 
moreover, been improved and the rever* 
sioners could not have recovered posses 
sion without paying heavy compensation. 
There was thus a possibility of the 
reversioners not being able to take ad" 
vantage at all of the declaratory decree. 
It was also likely that the vendor who 
had guaranteed quiet possession and 
enjoyment to the vendees might have 
come to terms with the reversioners. 1“ 
is thus clear that the chances of the 
vendees losing possession of the property 
were remote and uncertain when the 
declaratory suit was decided by to® 
Privy Council in the year 1909. Posses 
sion was certainly an important elemen 
of the consideration for the sale and this 
portion of the consideration did not lai 
till the year 1921. The learned counsel 
for the appellant has relied upon . 
Kaur v. Dhum Singh (3), and AmmaBhtn 
v. Udit Narain y[isra (4), but the facta 
of these cases were quite different be cause 

{Z) [13893 11 AU. 47=15 I. A. 211=5 Sar. 

(4) [1909^31*1116 8=1 I. C. 890 =36 I. A. 

(5) A^'l ‘*R. 1918 P. 0. 151=46 0*1. 670=4« 
I. A. 52 (P.O.). 

(3l [1921] 62 I. 0. 953. 
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noquasbioQ of possessioa was involved 
therein. la botih fehaie cases there was 
only an agceenienc to sell, and when 
apeoiho performance on the basis of the 
agreement was refused by Courts, the 
failure of consideration was held to have 
taken place. In Jiiscuni Boid v. Pitthi' 
cliand Lai GJioadhtiry (5), which hai also 
been relied upon, the decision proceeded 
on the special facts of the case which 
were somewhat peculiar. The suit was 
one for recovery oE purchase* money on 
the sale of a patni taluq being set aside 
under the Bengal Patni Taluq Regula- 
tion 1819. Owing to the particular 
course which litigation had taken 
that case, the applicibilitj* of Art. 9(, 
Sch. 1, Limitation Act, was assumed for 
the purposes of the appeal but without 
affirming its correctness. The argument 
that the starting point of limitation 
should be taken as loss of possession was 
advanced, but the plea was treated as 
belated. Their Lordships, however, dis- 
tinctly recognized that 
th^te msy be citcuni3tauc6s iu whioh a lAilurd 

to get or retain possession may justly be regarded 
as the time from which the limitation period 
should tun (ibid at page 679). 

Their Lordships thus do not appear to 
have laid down any general rule govern- 
ing cases of this description, and the rul- 
ing in Juscutu Boid v* PiTthicJidud Ijcil 
Choaudhury (5). has been distinguished 
on this ground by the Madras High Court 
and held to be inapplicable where a 
vendee has been pub in physical possession 
and subsequently dispossessed : vide H. 
M.K.V* Sankara Variar v. T. K. Ommar 
(7) and Venkanna v. Awalaswami (8). 

Some stress has also been laid on 
Tapasi Mai v. Jhandoo, a Single Bench 
ruling of this Court, which priraa facie 
seems to be in the 'appellants’ favour. 
The facts are, however, to some extent 
distinguishable as the vendees themselves 
had in that case sued for a declaration 
that they were owners of certain land 
belonging to a minor which had been 
sold to them and the suit had been dis- 
missed on the ground that the sale was 
void. In the present case the vendees 
were not even parties to the suit decided 
by the Privy Council and the sale was 
nob void but only voidable at the option 
of the reversioners on the death of the 
two widows who had effected the sale. 
The Single Bench decision purports to 

17) A. I. R. 1928 Mad, 40=46 Mad. 40^ 

.(8) A. I. R. 1925 Mad. 749. 


Choudhury (5), bub does nob discuss it in 
detail, and the reservation that their 
Lordships make in respect of the circum- 
stances in which limitation may run 
from loss of possession has not been 
noticed. The case, moreover, has not 
been published in any authorized report, 
and with all respect for the view of the 
learned Judge who decided the case, I 
do not think it can be accepted as an 
authority in the circumstances of the 
present case. I would accordingly hold 
that limitation did not commence to 
run till the vendees woi-e actually dis- 
possessed in the year 1921, and from thCj 
date of dispossession the suit is ad-; 
mibtedly within time, as already noted. 

The other grounds of appeal were nob 
much pressed. Ifc was urged that the 
plaintiffs had already realized largo 
profits from the property during the 
period they have been in possession and 
that their silence after the Privy Council 
decision should be held to amount to 
acquiescence disentitling them to any 
relief. This contention has obviously 
no force. The vendees had paid a sub' 
sbanbial sum for the property and were 
clearly entitled to its profits so long, at 
any rate, as they were entitled to retain 
possession. Bub for the suit of the 
reversioners they might have enjoyed 
the profits of the property in perpetuity. 
Their silence after the Privy Council 
decision also cannot be construed as 
tantamount to acquioacenco. They were 
not only not bound to taka any action 
immediately after that decision but could 
not have in fact even sued for any relief 
until they were actually dispossessed. 

Lastly, it was urged that the plaintiffs 
should nob have been, at any rate, 
allowed any interest: but the lower 
Court has allowed interest at the mode- 
rate rate of 6 per cent per annum on the 
purchase-money only from the date of 
the suit up to realization, and this seems 
reasonable enough in the circumstances. 
On the above findings I would reject the 
appeal with costs. 

Broadway, Ag. C. J. — I concur. 

R.K. Appeal dismissed. 
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Agha Haidar, J. 


Prcm Singh and Defandanfcs 

— Appellants. 


V. 

yiohamynad Khurshid and others— 

Plaintiffs— Respondents. 

Second Appeal No. 1979 of 1926 De- 
cided on 9th May 1927 from the Prel^ 
Decree of the Sr. Sub-J., Eawalpiudi. 

D/- 6bh January 1926. 

(а) Civil P. C..S. lOO-Pinding of 

071 evidence— High Court U second appeal 

cannot interfere. 

FiQdiDg3 of fact recorded by the lower ap- 
pellate Court, even if erroaeous. so long as they 

are based upon evidence, are 

appeal. ^ ^ 

(б) Transfer of Property Act, S. 91— Mort- 
gagor must shoto that the suit is wUh'.n Umita- 

Uon. 

Unless a ptvintifi in a reiemptioii suit gives 

prima facie evidence that the suit is brought 

withiu limitation, he fails to show that he has 

a subsisting right to the property in suit or 

in other words he fails to prove his title. 

* rT> e^rrc- nil 


[c) Civil P. C., 0. 41, 21— Document in 

possession of a parly cannot be allowed in evi- 
dence in second appeal. 

An unregistered document admittsd to be all 
along in possession of a party, cannot be al- 
lowed in evidence in second appeal, merely 
because it is alleged that it was recently dis- 
covered : 31 Bom. 381 (P. C.), Rel. oh. 

[P 577 C 1] 

Faqir Chand and Devi Dial — for 
Appellants. 

0. H. Oertel and Bam Chand Man- 
chanda — for Respondents. 


Judgment. — This appeal arises out 
of a suit for the redemption of a mort- 
gage. The trial Court dismissed the 
plaintiffs' suit. The lower appellate 
Court allowed the appeal and decreed 
the plaintiffs' claim. The defendants 
have come up in appeal to this Court. 

The plaintiffs came into Court on the 
allegation that their predecessors-in- 
title during the period of the second 
settlement, i. e., 1882-1885, had mort- 
gaged the shop in suit to one Jowala 
Singh, the predecessot-in-title of .the 
defendants, for a sum of Rs. 80 and 
that the mortgage was with possession 
with the further condition that the 
rent of the shop would be set off against 
interest. The repairs were to be exe- 
cuted by the mortgagee and the pro- 
perty was to be redeemed on payment 
of Bs. 80. The plaintiffs as the rever- 


sioners of the original mortgagors, there 
fore, sued the defendants for the re- 
demption of the shop on payment of 
Rs. 80. The defendants denied the 
plaintiffs’ title and pleaded that they 
were the owners of the said shop. They 
also pleaded that the shop was re-built 
by them at a cost of Rs. 200. The' 
trial Court came to the conclusion that 
the plaintiffs may have been owners of 
the site under the shop, but that they 
had not bean able to prove by any 
satisfactory evidence that they were 
owners of the shop and that ifc was 
mortgaged to Jowala Singh, the ances- 
tor of the defendants. This finding 
was sufficient to defeat the plaintiffs 
claim ; but the learned Subordinate 
Judge recorded findings on some of 
the other issues and also held that the 
plaintiffs were the reversioners of the 
alleged original mortgagors. In the end 
he dismissed the suit. The plaintiffs 
went up in appeal to the lower appellate 
Court. 

I may here mention a matter which 
was argued at considerable length before 
this Court in appeal. O.ie of the plain- 
tiffs in suit was Mahammad Ji. Ha 
died on the loth August 1925, while 
the case was pending in the trial Court. 
An application was made on behalf of 
the plaintiffs to the Court for bringing 
Muhammad Saddiq the minor son and 
legal representative of Muhammad Jii 
on the record as a plaintiff. This appli' 
cation was granted, the title of the suit 
was amended and the name of Muham" 
mad Saddiq was substituted for that of 
Muhammad Ji,. The name of Mnham' 
mad Saddiq also appeared in the array 
of the plaintiffs in the decree-sheet of 
the trial Court. Muhammad Saddiq 
being a minor, Muhammad Kurshed, 
plaintiff 1, was made his next 
It happened that when the plaintiffs 
filed their appeal before the lower aiy 
pellate Court, the name of Muhammad 
Ji was through some oversight retained 
as one of the plaintiffs-appallants and 
the minor Muhammad Saddiq, who had 
been brought on the record as the^ legal 
representative of Muhammad Ji» was 
lost sight of. As stated above, the 
lower appellate Court decreed the plain 
tiffs’ suit, but the mistake was auto- 
matically repeated in the decree with the 
result that the name of Muhammad Ji» 
appeared in the deuree-shost, although 
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as stated above, Muhammad Ji had died 
about a year ago. When the defendants 
filed their appeal in this Court they na- 
turally copied out the names of the 
respondents from the deoree'sheet of 
the lower appellate Court, so that 
Muhammad Ji was once again irapleided 
as a plaintiff-respondent. An applica- 
tion was made afterwards by the defen- 
fiants-appellants in this Court praying 
that Muhammad Saddiq’s name may he 
brought on the record and the name of 
Muhammad Ji may be expunged. The 
learned counsel for the defendants, 
however, subsequently withdrew this 
application, so that we have the fact 
that Muhammad Ji, although he died 
long ago, is still arrayed as a party 
respondent in the appeal and Muham- 
mad Saddiq, the son of Muhammad Ji, 
who had been brought on the record 
AS the legal representative, is not before 
the Court. 

The learned Judge of the lower ap- 
pellate Court after considering the evi- 
dence at length, arrived at the conclu- 
sion that the plaintiffs ware the repre- 
sentatives of the original mortgagors 
and the defendants represented the mort- 
gagee and that the plaintiffs could 
redeem their mortgage. Ho further 
found that, though the defendants 
could not prove that they had spent any 
sum on re-building the shop, the com- 
missiouer appointed by the lower Court 
reported that the price of the present 
building of the shop was Rs. 400, Ho 
accordingly gave the plaintiffs a decree 
conditional on their payment of a sum 
of Rs. 430 to the defendants. The plain- 
tiffs have not challenged this finding 
cither by filing a regular appeal or by 
putting in cross-objections under 0. 41, 
B. 22, Civil P. C., so that no more 
need be said about it. The appeal 
was accordingly allowed by the lower 
appellate Court. 

At the time of the argument the 
learned counsel for the appellants, Lala 
Fakir Ghand, raised the plea that as 
no appeal was filed before the lower 
appellate Court on behalf of Muhammad 
Saddiq, the legal representative of the 
deceased, Muhammad Ji, therefore, the 
whole appeal abated. He did not cite 
any authority before this Court under 
which the whole appeal would abate 
under the oiroumstances. On behalf of 

the respondents it was argued that as 

% 
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Muhammad Saddiq was not made a 
party to the second appeal in this 
Court, therefore, the defendants’ appeal 
must fail. No authority was cited for 
this view either. Eventually it was 
argued on behalf of the respondents 
that the appeal by the plaintiffs in the 
lower appellate Court may be taken to 
have been preferred under the provisions 
of O. 41, R. 4, Civil P. C. and that 
they were appealing just as much for 
themselves and on tbeir own behalf 
as for Muhammai Saddiq, who was not 
impleaded as a plaintiff-appellant. On 
this Lala Fakir Chand, counsel for the 
appellants, said that this being the 
position taken up by the plain tiffs-res- 
pondents he is prepared to attack the 
decree a? a whole irrespective of the 
fact that Muhammad Saddiq is not a 
party to the appeal. In my opinion this 
is the only solution of the ditficulty 
that had arisen by the mistake of the 
parties. I, therefore, take it that the 
plaintiffs were appealing in the lower 
appellate Court on behalf of themselves 
as well as for Muhammad Saddiq, the 
minor legal representative of Muham- 
mad Ji, and that the decree which they 
obtained in the lower appellate Court 
would ensure for the benefit of Muham- 
mad Saddiq as well. 

Now coming to the appeal itself, there 
are eight grounds of appeal. Grounds 
1,2, 3 and 7 were not pressed on behalf 
of the appellants in argument before 
this Court. Ground 6 is an argu- 
ment and should not find a place in a 
properly drafted memorandum of appeal. 
Grounds 4 and 5 and the general 
ground 8 are really so many at- 
tempts to attack the finding of fact 
arrived at by the lower appellate Court 
on evidence. The learned Judge 
of the lower appellate Court has 
discussed the evidence on the record 
very thoroughly. Whether his appraise- 
ment of that evidence and the conclusions 
drawn from it are correct or erroneous, 
this Court in second appeal cannot 
express an opinion one way or the other 
and must accept them. According to a 
series of cases decided by their Lord- 
ships of the Privy Council it has been 
definitely settled that findings of fact, 
reported by the lower appellate Court, 
even if erroneous, so long as they are 

based upon evidence, 
second appeal upon the . High Court, 
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The learned Judga of the lower appel- 
late Court, in discussing the evidence o 
the narties, accepted the evidence of 
Muhammad Hussain and Abdul Rahman, 
witnesses for the plaintiffs, who deposed 
that Prom Singh admitted the 
the mortgage before them when they 
went to ask him on behalf of the plain 
tiffs to redeem the mortgage some time 
in March 1926. He has found that the 
plaintiffs belong to the proprietary body 
oftha village and 

titled to the shamilat land on which the 
shop in suit is situated. He further 
finds that neither the defendants nor 
their ancestor Jowala Singh is entered 

as owner in possession of any building 
or vacant sits in the khasra abadi o 

1861 Finally, after a full discussion of 

the evidence on the record, he recorded 

the following findings : r i. ,:i 

Considering th^ facts and evidence I hold 
that plaintiSs a'e owner? of the shop and it was 
mortgaged t-) Jowala Singh, ancestor of the 
defendants, for Rs 80 about the year 1835. 

This finding, in my opinion, is conclu- 
sive and plaintiffs cannot go behind it 
in second appeal* 

Mr. Fakir Ohand raised the plea that 
the plaintiffs have failed to prove the 
particular mortgage in suit and referred 
me to two cases, namely Ravi Chandra 
Apaji V. Balaji Bhanrav (1), Parmanand 
Misry. Sahib AH (2). The Allahabad 
case was decided on the plea of limita- 
tion»and there was a finding of fact re- 
corded by the lower appellate Court to 
the effect that there was no prima facie 
evidence of a reliable character that any 
such mortgage as that alleged and re- 
lied upon by the plaintiff had been 
proved. It was rightly held by the 
High Court on this finding that unless 
,a plaintiff in a redemption suit gave 
prima facie evidence that the suit is 
brought within limitation, he fails to 
show that be has a subsisting right to 
the property in suit ; or’ in other words, 
.he fails to prove his title. This case 
lhas no application to the present case, 
because the plaintiffs came into Court 
alleging that the mortgage was made in 
favour of the predeoassors-in-title of the 
defendant some time between 1860 and 
1885, so that the suit which was brought 
well within sixty years was amply within 
time and no question of limitation 
arose. Furthermore, the finding of fact 
^1) [1885] 9 Bom, 137, ! 

(2) [1889] 11 All. 488=:(1889) A, W. N. 155, ' 
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recorded by the lower appellate Oourk 
in that case was against the plaintiff' 
mortgagor, while in the present case ifr 
is in his favour. 

The case reported as Ram- Chandra 
Apaji V. Balaji Bhaurav (1) must be 
considered with regard to the particu- 
lar facts of that case. This case wae 
referred to in a very full and exhaustive 
judgment of the Bombay High Court by 
Mr. Justice Chandavarkar, who delivered 
the judgment of the Court Balaw Shiva 
(3). This case was not quoted by any 
one of the parties before me. This was 
also a suit for redemption and the plain- 
tiffs came into Court alleging that they 
ware the representatives of one Kamar 
who was the original mortgagor. Tho’ 
defence was the denial of the mortgage 
and the plea of limitation. In tbe 
plaint in that suit the mortgage set up^ 
was stated to have been made above 
forty-five years ago aod the lower ap' 
pellate Court had held that the mort- 
gage transaction was made in the 
year 1853, counting forty-five years baokr 
wards. It was held by the High Court 
in second appeal that it would be taking 
too literal and technical a view of the 
pleadings if it were understood to mean 
that the mortgage transaction was en- 
tered into in 1853, and that unless that" 
was proved the plaintiff must fail. The 
learned Judges held that the real ques- 
tion before the parties was whether the 
defendants were the mortgagees and 
that the plaintiffs would be entitled te 
succeed if they proved that the land 
still held by fthe defendants as such 
mortgagees without specifying the exaoir 
date of the mortgage. In the present 
case also the plaintiffs alleged that the' 
mortgage was made some time between 
the years 1880 and 1385 and the finding 
of the lower appellate Court is tbafc 
it was made about the year 1885. 
This being so, the plaintiffs have given 
prima facie evidence that they were th® 
mortgagors and as such were entitled to 
reedem the mortgage. The onus was 
thus shifted on to the defendants tO' 
prove that they were the proprietors of 
the shop in suit. This onus they havo 
failed to discharge in view of the find- 
ing of the lower appellate Court. This 
being so, I would affirm the decree of 
the lower appellate Court and dismiss 
the defendants’ appeal with costs. 

(3) [1303J 37 Bom. 371^3 Bom. L. K. 86. 
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I may observe here to avoid any mis- 
understanding that in view of the posi* 
tion taken by the plaintiffs-respondants 
the decree which has b^en affirmed by 
me would enure for the benefit of 
Muhammad Saddiq, the minor son and 
legal representative, of Muhammad Ji 
deceased, to the extant of the rights and 
interests of his father Muhammad Ji. 

I may here mention that on behalf 
of the appellants an application was 
made asking this Court in second appeal 
to admit fresh documentary evidence. 
The affidavit filed along with the ap- 
plication in para. 2 says that the paper 
which is sought to be filed now was in 
the house of the defendants appellant 
Pram Singh and has been discovered by 
him recently. In view of the law laid 
down by their Lordships of the Privy 

Council in Issur v. (?. J. P- 

By, Co. (4) I do not think I would be 
justified in admitting this piece of 
fresh evidence under 0. 41, B. 27, 
Civil P. 0. on an affidavit of of 
this kind. The document is unregis- 
tered and on the appellants’ own show- 
ing had been all along in his house and 
in his custody and it is too late for him 
to try to place it on the record after 
the case had already been fought out) 
in the two Courts below. I therefore 
decline to receive that document in evi 
dence. 

Appeal dismissed. 

(4) {190T\ 31 Bom. 881=34 I, A. 115=9 Bom. 
L. R. 671 (P. C.). • 


A. I. R. 1927 Lahore 577 

Addison and Agha Haidab, JJ. 

Allahabad Banlc, Ltd,, Plain- 

tiff — Appellant. 

V. 

Battan Chand Chatuala and others — 
Defendants — Respondents. 

F. A. No. 725 of 1923, Decided on 25fch 
April 1927, from the decree of the Ist Cl. 
Sub-Judge Lahore, D/- 2nd January 1923. 

Negotiable Instruments Act, S, 37 “ JIundl 
drawn by A in favour of B— B endorsing it tn 
favour of a hanh-’B having overdrawn current 
account with hanh'^Amount of hundl credited 
in B*8 account immed{ately~“IIundt disTionoured 
and B*$ account debited with Its amount-^There 
is no aatisfaclion of hundi—Both A and B are 
liable on it. 

A bank which credits the customer with the 

1927 L/73 & 74 


amount o{ a cheque as soon as it is paid in to 
his credit is usually in the position of a holder 
in due course of the cheque and collects the same 
nob for the customer, but for itself. [P &78 C 2] 
The plaintiff, a bank, sued for recovery of 
certain amount on two hundis payable at sight, 
drawn by defendant 2 in favour of defendant 1. 
on a certain firm. They were endorsed to the 
bank by defendant 1, and were dishonoured by 
the drawee. Defendant 1 had a current account 
with the bank which was overdrawn ; the 
hundis were paid iu reduction of the overdraft 
and defendant 1 was at once allowed to 
draw against the oiedit balance thus established. 
After the hundis were dishonoured, the bank 
debited defendant 1*3 account with that amount 
and gave notice of dishonour. 

Held: that the bank was the holder iu due 
course of the hundis. It did not matter that 
the amount of the huhdis was carried to the 
current account. It could not be said that there 
was a discharge by accord and satisfaction. 
When the hundis were returned unpaid. The 
bank, as an account transaction, simply showed 
iu the pass book that defendant 1 was liable to 
the extent of the dishonoured hundis. This did 
not meai- that the bank gave up its rights iu 
tho hundis as against either of the defendants! 
Nor was there any discharge by merger. Defen- 
dant 2 was liable on the hundis as principal 
debtor, while defendant 1 was liable as surety 
for the debt. [F 579 0 L F 580 0 1] 

Sardha Bam and Partap Singh— tov 
Appellant. 

Af. 0. Mahajan and S. B. Mahajan— 
for Respondents. 

Addison, J. — The plaintiff bank sued 
for recovery of Rs. 6,677-9-3, principal 
and interest on two hundis payable at 
sight, drawn by defendant 2 in favour 
of defendant 1 on a Bombay firm. They 
were indorsed on the 2l8t June 1922 to 
the bank by defendant 1 and were dis- 
honoured by the drawee, due notice of 
this being given to the defendants. Only 
defendant 1 defended the suit, his prin 
cipal pleas being (1) that the hundis were 
given for collection only and that, though 
credit was at once given for them in the 
current account of defendant 1 with 
the bank, they had in fact nothing to do 
with that account ; (2) that tho bank 
later agreed to adjust them in the 
current account, this being done on the 
18th July 1922, and that in this way 
they had merged in the current account, 
which was an overdraft account by 
agreement ; and (3) that the hundis were 
discharged by the amount due on them 
being debited in the current account and 
pass book of defendant 1. It was urged 
that for these reasons there was no cause 
of action on the hundis though there 
was against defendant 1 alone on the 
overdrawn current account, 
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It might be mentioned that defen- 
dant 1 is now an insolvent though this 
■was not the case when the suit was 
brought. The bank's case was that 
there was an indorsement of the hundig 
in their favour for consideration and that 
they were not given as collateral security 
against the overdrawn account. ihe 
trial Court held ( 1 ) : that the hundis were 
not given to the bank for collection , (2) 
that the liability on the hundis had not 
merged into the general liability on .he 
current account of defendant 1 with the 
bank ; (3) but that by the bank s action 
in debiting the already overdrawn 
current account of defendant 1 with the 
amount of the hundis after they were 
dishonoured, they were virtually dis- 
charged as that was the same thing as 
the payment by defendant 1 of the sum 
debited. For reasons which need not 
be detailed the suit was not completely 
dismissed, but a decree was given for the 
small sum of Rs. 36-3-0 with future 
interest against the defendants. Against 
this decision the bank has appealed. 

The current account of defendant 1 
with the bank opened in May 1922. It 
remained a credit account till the 19th 
June, on which date it became a debit 
account to the extent of Rs. 4,969-4-0. 
This was due not to an agreement bet- 
ween the parties but to an oversight on 
the part of the bank. Two cheques for 
Bs. 8,712-11-4 drawn by defendant 1 


were presented on the 13th June to the 
clearing bank which sent them to the 
plaintiff bank. The latter intimated to 
defendant 1 that his account was not in 
funds to that extent and it also intended 
to return the cheques unpaid to the 
clearing bank on account of certain 
irregularities in them so that they might 
again be presented after correction of 
the irregularities, by which time defen- 
dant 1 also might have placed his ac- 
count in sufficient funds. The cheques 
were, however, mislaid and not returned 
to the clearing bank that day with the 
result that in accordance with the rules 
they were paid. With the consent of 
defendant 1 the bank debited his ac- 
count with their amounts and in this 
way this account was overdrawn for the 
first time. The back also honoured 
three very small cheques of defendant 1 
the next day, i. e., on the 20th June, 
though his account was then overdrawn. 
It could not have refused to do so. 


seeing that the fact that it had been 
allowed to become overdrawn was due 
to the bank's own act. Thereafter, de- 
fendant 1 gave the bank two hundis on 
Jhelum and two on Abbottabad, the 
amounts of which were credited to his 
account at once before collection. This 
brought the debit balance down to 
Rs. 1,988-8-5. Defendant 1 indorsed 
the two suit hundis in favour of the 
bank which immediately, on the 21st 
June, gave him credit for their full 
amount, thereby changing the debit 
balance to a credit balance of 
Rs. 4,594-15-7. The same day defendant 1 
was allowed to draw out on his own 
behalf Es. 4,550 thus reducing the credit 
balance to Rs. 44-15-7. The hundis were 
not honoured and their amount was 


debited by the bank on the 18bh July 
1922 in the pass boo'k of defendant 1* 
At that time his current account was 
already overdrawn. 

It is clear from the course of these 
transactions that the hundis were given 
for collection. The amounts were cre- 
dited at once to defendant 1, who m 
fact by means of this credit was able to 
draw out Rs. 4,550 cash. There can, 
therefore, be no question but that the 
bank was the holder in due course of 
the hundis. The authorities are quite 
clear on this point. In Dey v. Mayo (IJ 
it is said : 

There is no doubt that a bank which credits 
the customer with the amount of a cheque as 
soon as it is paid in to his credit is usually in 
the position of a holder in due course of the 
cheque and collects the same not for the 
customer, but for itself. • / \ 

In Patoju Sa/nayya v. Sanyasi (2) 
was held by the Madras High Court 
that where from the terms of an indorse^ 
ment on a promissory note no accoun- 
tability can be inferred between the 
indorser and indorsee, it is not an in- 
dorsement for collection merely, and the 
holder alone can bring a suit on the 
note. In sz’ipartA Richdale, 

Palmer (3) it was held that when a 
customer pays a cheque to his bankers 
with the intention that the amount ot 
it shall be at once placed to his credit amd 
the bankers carry the amount to his oredic 
accordingly, they become immediately 
holders of the cheque fo r value, even 

(1) [1920j 2 K. B. 346=89 L. J. K. 

S. Jv 240=m L. T. 742=36 T. L. B. 217. 

(2) [1914] 23 L C. 546. 

(3) ClSSa] 19 Ob. D. 409=51 L. J. Ch. 462— 

W. R. 262=46 L.T. 116. 
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though the customer's account is not 
overdrawn. In Halsbury’s Laws o£ 
England, Vol. 1, p. 592, S. 1212, it is 
said that the position of a holder for 
value can be set up by the bank where 
cash has been given for the cheque over 
the counter ; whore the cheque is paid 
in reduction of an overdraft ; and where 
the cheque is paid in on the express 
condition of being at once drawn against 
and is so drawn against. In the present 
case, the account was overdrawn, the 
hundis were paid in in reduction of the 
overdraft and not one by agreement ; the 
customer was at once allowed to draw 
against the credit balance thus estab* 
lished, while the indorsement was a full 
one. In these circumstances there is 
no doubt that the bank was the holder 
in due course of the hundis. It does 
not matter that the amount of the 
hundis was carried to the current ac* 
count. In the case of a customer of a 
bank that is the usual course : see 
Halsbury’s 'Laws of England, Vol. 1, 
p, 629. S. 1270. 

On behalf of the appellant it was 
argued that by merely adding the 
amount of the dishonoured hundis to 
the debit side of an already overdrawn 
account and by showing this debit in the 
pass book, the bank did not discharge 
the hundis. This was the only point 
found against the appellant by the trial 
Judge who held that this meant the 
same thing as the payment by defen- 
dant 1 of the amounts due on the hundis 
which were thus discharged by payment. 
This is obviously wrong as it cannot be 
said that there was a discharge by 
accord and satisfaction. There appears 
only to have been the one account, and 
when the hundis were returned unpaid, 
the bank, as an account transaction, 
simply showed in the pass book that 
defendant 1 was liable to the extent of 
the dishonoured hundis. This did not 
mean that the bank gave up its rights 
in the hundis as against either of the 
defendants. On behalf of the respondents 
it was argued that this was a discharge 
by merger, rather than by accord and 
satisfaction, and reference was made to 
Halsbury’s Laws of England, Vol. 1, 
p* 31. It is stated there that a cause of 
action may be extinguished by merger, 
as when a person, who takes a security 
of a higher legal character than he 
already possesses extinguishes his 


remedies upon the existing cause of ac- 
tion, e. g.. by taking a bond for a simple 
contract debt or recovering a judgment. 
But that obviously did not happen ia 
the case before us. In fact the conten- 
tion of the learned counsel for the res- 
pondents is that the bank gave up a 
good cause of action against two persons 
on a negotiable instrument by exchang- 
ing it for the unsecured liability of one 
of those persons only. The question of 
merger is one of fact and it is impossible 
to hold that there was a discharge by 
merger in the present case. 

There are two letters of defendant 1 
to the bank, dated the obh July, stating 
that he will do his best to adjust his 
overdrawn account soon ; and it is pro- 
bable that the bank would not have 
sued on the hundis had the account been 
adjusted, as, by doing so, the bank 
would have been paid. But the bank 
never agreed to give up its rights in tho 
hundis and in fact gave notice of snit 
on the two hundis to both defendants 
on the 18th July, i. e., on the same day 
as it debited their amounts in the pass- 
book of defendant 1. Another letter. 
Ex. D-2, was written by the agent of the 
bank on the same day to defendant 1, 
giving him two days more to settle the 
account before the suit would be 
brought, bub it cannot be inferred from 
this letter that the bank’s rights in the 
hundis were given up and that the bank 
only held defendant 1 liable on his 
current account, though it was prepared 
not to sue if that account was balanced 
by payment. There could be no more 
emphatic declaration by the bank that 
it treated the hundis as a debt and un- 
paid, than the facts : (1) that they gave 
notice of suit on the hundis to the 
defendants on the 18bh July 1922, the 
date when the debit was made ; and (2) 
that the bank did bring the present suit 
on the 31st July 1922 ; sea in this 
connexion Brown, Janson & Co. v. Cama 
& Co. (4). I would therefore hold that 
there was no discharge by accord and 
satisfaction, or by merger, or in any 
other way. 

A very similar case is Ryder v. Willet 
(5). A drew a bill on B and indorsed it 
to a bank where he had an account. 
B accepted the bill, but did nob pay it. 
The Bank then entered it on the debit 

(4) [1890} 6 T. L. R. "So 

(5) [18361 7 0. & P. 608. 
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side ol As account. The state of As 
account at the time oE the entry and up 
to the action was against A. it was 
proved that the hank had. on forrner 
occasions, allowed A to °vetdtaw his 

account, though there was no 

to this effect. It was held ttet theta 

Lafr^^^ei^el Vn . sa.s- 

St" 

against *the drawer who stands in the 

Instruments Aot-i^ it could be held that 

th^Unk 'discharged defendant 1 from 
iiAiUtv by debiting his already over- 
drawn account, that would not mean 
ilflfendant 2 who has not defended 

this suit wa9 

that the bank was a holder m due 
course. That being so, the position bet- 
«rAea defendant 2 and the bank is 
that laid down in S. 37, Negotiable 
Instruments Act. Defendanc 2 is liable 
on tbe huodis as principal debtor while 
defendant 1 is liable as surety for the 
debt. S. 135, Contract Act, has there- 
fore no effect, while S. 62, Contract 
Act, does not apply as defendant 2 was 
not a party to tbe alleged novation. 
There thus could be no merger of the 
hundis, so far as defendant 2 is con- 
cerned, into the liability of defendant 1 
on his current account t see in this con* 
nexion Loader v- Chartered Bank of 
India, Australia & China (6). Defen- 
dant 2 is obviously liable in any case. 

The only other argument advanced 
was on behalf of the respondents to the 
effect that there was one current account 
and one liability on it and that -the 
hundis merged in that account and thus 
the bank had not an independent right 
of suit on the hundis. Alternatively, 
it was contended that the giving of the 
hundis was a conditional payment 
towards the overdrawn balance and that 
when they were dishonoured, the bank 
had only the right to fall back on the 
original cause of action i. e., the over- 
drawn current account. This argument 
cannot stand and ia answered by the 
preceding discussion. Once it has been 
hold that the bank is the holder in due 
oourso, it follows that it has all the 
rights of such holders. This is clearly 

(6) tl913;i 6 Bur. L. T. 171=21 I. 0. 222. 
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laid down at the foot of p. 592 of 
Halsbury’s Laws of England, Vol. 1, 
S. 1212. Further, the case set up by 
defendant 1 is inconsistent with the 
above contention. He pleaded that tbe 
hundis were given for collection and had 
in fact nothing to do with his current 
account, though he received credit m 
that account for them. According to his 
pleadings it was only later that the 
bank agreed to adjust them in the 
current account and that, in this way, 
they merged in that account and were 
discharged. He has failed in that part 
of his case. It was also never the case 
of defendant 1 that these hundis were 
conditional payments towards the over- 
drawn current accounts. This conten* 
tion of respondents’ counsel must there- 
fore fail. 

I would accept the appeal, and decree 
the suit in foil with costs throughout 
and future interest at 6 per cent per 
annum from date of suit till date of 
realization against both defendants. 

Agha Haidar, J. — I concur. 

g.b. Appeal accepted. 
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Harrison, J. 

Kishen Singh — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Bevision Petition No. 163 of 
1927, Decided on 17th May 1927, from 
an order of the S. J., Hoshiarpnr, D/" Itn 
January 1927. 

Penal Code, Ss. 876 and Attempt*’ 

fined — Penal Code, S. 611. 

Attempt is an act done in part execution of a 
orimiual design, amounting to more than mere 
preparation, bat falling short of actual consum 
mation, and possessing, except for 
consummate, all the elements of the substantive 
crime; in other words, an attempt consists in 
the intent to commit a crime, combined witn 
the doing of some act adapted to, but falling 
short of its actual commission ; it may con- 
sequently be defined as that which if not pre- 
vented would have resulted in the 
mmation of the act attempted. [P 681 ^ 'y 

Where the accused stepped across from his 
own roof to that of his neighbour at night and 
cauKht hold of his daughter, got on to the char- 
poT with her, undid the string of her pyjama 
and was seen struggling with her when 
neighbour’s wife came up in answer to her 
daughter’s cries, and he then ran away: 
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Beld : that he had been rightly oonvioted 

under S. 376/511 : 47 Cal 190 (S. B.). Foil 

[P 581 0 2] 

Abdul Aziz^iov Petitioner. 

Muhammad Rafi for Government Advo- 
cate — for the Grown. 

Judgment. — This application has 

been admitted on the Question whether 
the offence falls under S. 376/511 or 
S. 354, I. P. 0., and as to sentence if the 
latter section be held to apply. The 
facts are very clear. The accused Kishen 
Singh, lambardar, took advantage of the 
absence of his neighbour and occupancy 
tenant Gangu to step across from his 
own roof to that of Gangu while Mt. 
Jaikar, the neighbour’s daughter, was 
lying unprotected on her charpoy. This 
was at night. He caught hold of the 
girl, got on to the charpoy with her, un- 
did the string of her pyjama and was 
seen struggling with her when Mt. Bholi 
came up in answer to her daughter’s 
cries. He then ran* away. On the facts 
he has been convicted under S. 376/511, 

I.P.O, 

Counsel contends that the offence falls 
under S. 354, and has quoted Muna v. 
Emperor (1). Counsel for the Crown has 
in reply relied on Xaimal v. Emperor (2) 
which quotes Qhasita v. Emperor (3) and 
on Emperor V. Chandkha Salahatkha 
Ganesh Balvant v. Emperor ^5), Emperor 
V. Mansing Daji Patil (6) and Shiamji v. 
Emperor (7). All these authorities are 
unanimous as to what constitutes an 
'"attempt” and although it is true, as 
pointed out by counsel for the peti- 
tioner, that none of them are cases of 
rape, the same principle applies. On page 
1114 of Ratan Lai’s Law of Crimes a 
quotation is given from In the matter of 
Amrita Bazar Patrika" (8) which defines 
"attempt” in the clearest and most concise 
language. 

Attempt is an act done in part execution of a 
criminal design, amounting *to mote than mere 
jprepiration, but falling short of actual oon- 

(1) [ 1912 ] 16 P.W.R. 1912 Cr.=l5 EC. 309= 

116 P.L.R. 1912. 

(2) A.I.R, 1926 Lab. 147. ^ 

(3) [ 1919 ] 13 P.R. 1919 0r.=51 1.0.476 —20 

Or. L.J. 492. _ 

(4) [1913] 37 Bom. 653=20 I.O. 611=15 

Bom. L.R. 664. 

(5) [1910] 34 Bom. 378=5 I.O. 612=12 Bom. 

^ R 21 

(6) [1913] 15 Bom. L.R. 569=20 1.0. 593=14 

Or. L.J. 433. 

(7) A.I.R. 1922 Nag. 40. t n 

(8) [1920] 47 Oal. 190=30 O.L.J. 289=54 I.O. 

679=23 O.W.N. 1057 (S. B.). 


summation, and, possessing, except for failure to 
ooasummate, all the elements of the substantive 
crime ; iu other words, an attempt consists in 
the intent to commit a crime, combined with 
the doing of some act adapted to. but falling 
short of its actual commission ; it may conse- 
quently be defined as that which if not pre- 
vented would have resulted iu the full consum- 
mation of the act attempted. 

Judged by this test there can, I think, 

be no doubt whatever that the accused,; 
who obviously intended to commit rape, 
(the age of the girl is 15), did more tlian , 
one definite act in part execution of his 
criminal design. Therefore, in my opi 
nion, he has been rightly convicted 
S. 376/511. The sentence is under the 
circumstances suitable. I dismiss the 
application for revision. 

Application dismissed. 
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Ffohde, J. 

on difference between 
Agha Haidar and Broadway, JJ. 

Barfcaii— Accused— Appellant. 

V. 

Emperoi — Opposite Party. 

Criminal Appeal No. 18 of 1927, Deci- 
ded on 20th May 1927, from an order of 
the S. J., Eerozepore. D/* 18th December 

1926. 

* (a) Evidence Act, S. 183 and 8. Hi, Ulus. 
(h]^lJ ncorrohoraied testimony of accompli^ is 
rlt Itself sufficient to base conviction on— There 
must be iyidependent evidence to connect 
with the guilt— But corroborative evidence itself 

need not be sufficient to base 
pendent evidence showing in 

the story of the accomplice Is true, is sufficient 
corroboration. 

Although under S. 133, Evidence Act, an ac- 
/./sn^niira^is a competent witness against an 
accursed person, and a conviction is not 
merely because it proceeds upon the uncorrobo- 
rated testimony of such accomplice the rule 
of caution that such testimony should be sup- 
ported by extrinsic evidence connecting the 
Loused with the crime U now, regarded as a rule 
of law, and although it is not illegal to convict 
a oerson on the uiicorroborat€d testimony of an 
approver, the Courts in points of always 

insist upon the rule being followed. [P 589 0 2J 

What-is required is some additional evidence 
rendering it probable that the story of the ac- 
complice is true and that it is reasonably sa^ to 

act upon it. ^ ^ J 

The nature of the corroboration will neces- 
sarily vary according to the particular oiroum- 
atances of the ofience charged and it would be lu 
a high degree dangerous to attempt to formulate 
the kind of evidence which would be regardea as 
corroboration, except to say that corroborative 
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evidence is evidence which shows or tends to 
show that the story of the accomplice, that the 
accused committed the crime^ds true not merely 
that the crime has been committed, bat that 
it was committed by the accused. The corrobo- 
ration need not be direct evidence that the 
accused committed the crime ; it is snfficient if 
it is merely circumstantial evidence of his con- 
nexion with the crime, [P 589 C 2, P 590 0 1&2] 

Corroborative evidence need not be sufficient 
in itself to base a conviction on. Confirmation of 
the story of an accomplice does not mean that 
there should be independent evidence of the 
accomplice’s account of the crime itself. What 
the law clearly requires is -that some relevant 
and material part of the approver's story incrimi- 
nating the accused should have support from 
an independent source. This supplies a test of 
the truth of the accomplice's narrative as a 
whole by checking it in some relevant portion : 

R. V. BasJcerville, {1916) 2 K. B. 658, FoV. 

[P 590 C 1] 

f6) CHmlnal Trial— Circumitantial evidence 
—Mere fact that accused was last seen with dece- 
ased together wHh motive for the crime is not 
sufficient to convict for murder. 

The mere fact that an accused was last seen in 
the company of a man shortly prior to his mur- 
der, even coupled with a strong motive for that 
murder, is obviously not sufficient proof of guilt. 

[P 590 Cl] 

Devi Dayal—ior Appellant. 

Ves Raj Sowheny—ioT the Grown. 

Agha Haidar, J. — In this case Bar- 
kati has been convicted by the learned 
Sessions Judge of Ferozepore under 

S. 302, I. P. 0., of the murder of 
one Narain Singh and has been sentenced 
to death. He has appealed and the 
record is 8>lso before the Court under 
S. 374, Criminal P, C., for the confirma~ 
tion of the sentence of death. 

The facts leading up to the motive for 
the crimo^ are very brief and simple, 
Narain Singh had three sons : Kishen 
Singh, Bur Singh and Bishen Singh. He 
was displeased with two of them, i. e., 
Kishen Singh and Bishen Singh, and 
gave away the whole of his property to 
Anokh Singh, the son of Bishen Singh, 
his grandson, and Bur Singh, his third 
son. The result was that Bishen Singh 
and Kishen Singh were very much an- 
noyed, and the story of the prosecution 
IS that one of his sons named Kishen 
Singh brought about his death employing 
hired assassins. Originally six persons, 
Ujagar Singh, Barkati, Karam Singh,' 
Kishen Singh, Mona Singh and Munshi 
were aocused. One of them, Mona Singh 
died during the committal proceedings 
and Kishen Singh, one of the sons of 
Narain Singh, has been absconding. 
Ujagar Singh and Karam Singh had been 


committed to the Court >of Sessions on a 
charge under S. 302/1 20-B, I. P. 0., of 
being concerned in a conspiracy to com- 
mit murder. They, however, have been 
acquitted by the learned Sessions Judge 
and we are now concerned in the appeal 
with Barkati only. 

On the morning of the 22ad February 
1926, a dead body was found lying on the 
railway line at mile 45 between Ghall 
and Moga railway stations by the guard 
of a passing train. The guard reported 
the matter to the station master of 
Dagru who telegraphed to the railway 
police about this gruesome fiud. The 
head constable, Zamir-ul-Hussain, went 
to the spot and was soon followed by 
Khwaja Haidar Ali Sub-Inspector, Rail- 
way police, who prepared the inquest 
report and the statement of injuries. 
The dead body was photographed and was 
subsequently sent to Moga mortuary for 
post mortem examination. It turned out 
to be the dead body of Narain Singh of 
Budh Singhwala who was a man of 60 or 
thereabouts. According to the medical 
evidence his throat had been cut with a 
sharp-edged instrument leaving a big 
gashing wound behind and his body 
seemed to have been placed afterwards 
on the railway track. When it was 
discovered, it was found to have been 
cut in twain by some passing train* The 
case was subsequently transferred from 
the railway police to the civil police 
and on the llth May 1926, Sheikh 
Abdul Wahid, sub-inspector of Moga, 
took over the investigation. All the 
accused persons mentioned above were 
arrested. Munshi was arrested on 
I3th of May 1926, and remained in the 
police custody for about a month. Un 
the 12th June he was tendered a par- 
don and made King’s evidence. He 
made a long statement before Diwan 
Gokal Chand, Magistrate, and sub- 
sequently before the learned Judge. He 
says that Mona Singh, accused, introduced 
him to Karam Singh and Gjagar Singh 
who offered him a sum of Es. 500, if he 
and Barkati would murder Narain Singh. 

I may observe here chat it 'does not ap- 
pear why, of all men in the world, 
Barkati’s name should have been sugges- 
ted as the possible accomplice' of Munshi. 

To go on with the approver's story: he 
says that he consulted Barkati, and the 
two agreed to do the deed. They 
shadowed the doomed man, and finally* 
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on the 2l9fc February 1926. Kisheu 
Singh, the son of Narain Singh, (abscond- 
iDg)t infornaod Munshi that his father 
Narain Singh would attend the Court 
of the District Judge. Ferozepore, on the 
22ad February 1926. Munshi says 
that he started with Barkati early m the 
morning of the 22nd and met at CiU 
Chet Ram who also had some business in 
Court at Ferozepore. Munshi. Barkati 
and Ohet Ram drove together te the 
railway station at Moga where they took 
the train for Ferozepore. reaching there 
at 9 a. m. At Ferozepore they saw their 
victim Narain Singh in the pracin^s of 
the Court of the District Judge. They 
also met Chet Ram and susequently one 
Jallu who, however, did not notice 
Barkati. On the return journey they 
managed to join Narain Singh and started 
some conversation with him while wait- 
ing for the train in the passengers shed 
at Ferozepore. Munshi insinuated him- 
self into the confidence of Narain^ bingh 
and as Narain Singh was a litigious 
person and wellversed in the ways o 
litigation, he asked the advice of Narain 
Singh as to the best way of prosecuting 
some persons who had given evidence 
a«>ainsb him (Munshi) in a dacoiby case. 
Munshi found Narain Singh quite agree- 
able and Narain Singh interested himself 
in the matter to this extent that he 
undertook to obtain copies of the 
necessary depositions of the witnesses 
against whom Munshi intended to start 

criminal proceedings. 

At Farozepnre Munshi purchased ^rea 
third class tickets for himself, Barkati 
and Narain Singh for Moga. It may, 
however, be mentioned that before leav- 
ing the railway station Barkati and 
Munshi met Bishen Singh who was also 
in the pissangers’ shed and afterwards 
Babu Lekh Singh on the platform at 
Ferozepore. Babu Lekh Singh was 
an overseer of the Canal Department 
*nd was known to 'Barkati and Munshi 
-who exchanged greetings with him. 
■While they wore in the train they mat 
one Anokh Singh, lambardar, who waa 
relating to his fellow passengers how his 
brother had lost his life as a result of a 
lorry accident. They did not proceed on 
their journey to Moga, their original 
destination, but all three got down at 
Ghall railway station, four miles short 
•of Moga, and proposed to walk to the 
village Dhanewala where Munshi said 


that he would borrow money and givo it 
to Narain Singh so that the latter might 
secure the certified copies of the deposi- 
tions of the witnesses in the dacoity case 
against whom he intended to proceed 
criminally. The approver’s story goes 
on to say that the wayfarers, i. e., himself, 
Barkati and ^Narain Singh, delivered 
their tickets at Ghall. From Ghall all 
three resumed their journey oo foot and 
when they had goue about a mile Munshi 
fired a revolver at Narain Singh, hut did 
not hit him. After this Barkati struck 
Narain Singh on the head with a stick 
with the result that Narain Singh fall 
down ’in a heap. Then Barkati took 
Munshi's knife and inficted a deep wound 
across Narain Singh’s throat. A-ftar- 
wards the murderers put the body across 
the railway line with the result already 
indicated. The murderers then went b ► a 

village called Singhanwala and triad bo 

hire a conveyance from a 
driver named Akbar (P. W. 15)- Thej aid 
not, however, succeed in getting the con- 
veyance and somehow or other ^hey 
reached their respective homes. 

briefly stated, is the stoi:y unfolded oy bbe 
approver Munshi. 

There is no direct evidence as to bue 
actual murder and we have only the evi- 
dence of the approver. The evidence of 
an approver is always a difficult matter 
to deal with because an approver is invari- 
ably a man of the very lowest character 
who on his own admission is a criminal 
and a traitor to his colleagues. ^ e ha\ e bo 
see whether the evidence of tbe approver 
has been materially corroborated by obhai 
independent and reliable evidence- To 
begin with ; we have the evidence of 
Ohet Ram. and he says that he mat 
Munshi and Barkati at the village Gill 
as they were going to Moga on their way 
to Ferozepore via Moga on the morning 
of 22nd of February 1926. He may. or may 
nob have offered them tea bo drmk, 
though ho says that he did. Moat 
probably this offer of hospitality oa 
the part of Ohet Ram to these t wo Mua- 
sftlmaus is a mere piece of padding, but, 
however, a cup of tea would not affeot the 
matter one way or the other. That Chet 
Ram had4)U3in63s in the Court at Feroza- 
pore admits of no doubt because we have 
the boatimony of judicial records that he 
had attended the Court at Ferozepore 
on the day in question. Chet Ram 
the two accused in the compound of the 
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District Judge’s Court on the same day 
at Ferozepore. Jallu ( P- W. 8 ) also 
met Munshi in the Court compound at 
Ferozepore. The presence of Narain 
Singh in the Court of the District Judge 

at Ferozepore. on the 22nd February 
1926, is also borne out by the judicial 
record which shows that on that date 
Narain Singh had attended the Court of 
the District Judge. Bishen Singh (P. 
W 5) says that he saw Munshi, Bar- 
kati and Narain Singh at-the Ferozepore 
railway station, and we have farther 

testimony of a respectable man Babu 

Lekh Singh who met both Munshi and 
Barkati at the railway station at about 
5-15 p. m, on the 22nd February 1926. 

This witness is a man of soma position 
being a Government servant in the 
Canal Department and knew both 
Munshi and Barkati. and it is not likely 
that he is giving false evidence. 

Anokh Singh, lambardar, who was the 
fellow passenger of Barkati, Munshi and 
Narain Singh, has given evidence to 
the effect that the three men got down at 
Ghall station and that Narain Singh, 
before leaving the compartment at Ghall, 
actually mentioned to him that he had 
to get sum at Dhanewala village. The 
approver Munshi says that he had 
beard Anokh Singh telling people in the 
train that his own brother had been run 
down and killed by a lorry, and we find 
that Anokh Singh in his evidence refers 
to bis conversation. Anokh Singh cannot 
be called a mere casual witness seeing 
that we have the evidence of judicial 
records which prove beyond doubt that 
on the 22nd February 1926 Anokh Singh 
had to give evidence in some civil Court 
at Ferozepore. 

The evidence of Muhammad Yasin, 
the station master of Ghall, is*important 
only to the extent that he says that 
three third class railway tickets bearing 
consecutive Nos, 107614, 1075 45 and 

107546, which were originally issued at 
Ferozepore for Moga, were collected at 
Ghall railway station at 7-15 p. m. on 
the 22nd February 1926. This shows 
that the owners of those railway tickets 
had broken their journey at a place four 
miles this side of Moga. Tho^evidenoe as 
to the identification parade was rightly 
rejected by the learned Sessions Judge 
and it need not be looked into. 1 do not 
attach any importance to the discovery 
of the knife from Bishen Singh’s ( P. W. 
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5 ) possession and of the revolver from 
the possession of Indar. This knife, 
according to the approver, was used for 
cutting Narain Singh’s throat and it was 
not recovered until the 19th May 1926^ 
that is to say, six days after Munsbi's 
arrest. The knife and the revolver, ac* 
cording to Munshi were his own pro*^ 
perty and certainly they do not in any 
way corroborate the approver’s story 
as to the alleged participation of Bar- 
kati in the murder of Narain Singh. 

As to the actual events which took 
place after Barkati, Munshi and Narain 
Singh alighted at the railway station at 
Ghall we are left absolutely in the dark. 
There is no corroborative evidence what* 
soever of Munshi’s story as regards the last 
scene of the grim tragedy, and we have 
nothing but the approver’s word to go 
upon. The evidence corroborating the ap" 
prover’s story has brought us down to 
the railway station at Ghall and there it 
leaves us until on the morning of the 
22nd February 1926, we find the dead 
body of Narain Singh on the railway lio® 
at mile 45/14 near the railway station 
Ghall Ealam, in a terribly mangled condr 
tion. 

I have given the matter my most anx* 
ioug thought and have been able to 
find out a reported case of the Allahabad 
high Court, Chhidda v. Emperor (1). ’ 
am fully aware that in cases of these 
descriptions where evidence has to be 
weighed and inferences have to be drawn 
from ascertained facts, reported cases 
are not of much value. Bach case 
depends upon its own facts and circum* 
stances. Bub it is difficult to find two 
oases bearing such a close resemblance 
as the case before me and the reported 
case. In that case one Bam Prasad met 
his death precisely in the way in which 
Narain Sigh seems to have been done to 
death. In the reported case, according 
to the prosecution Chhidda had taken 
Bam Prasad from his house in the eve* 
ning after which he was never seen alive 
again. Early in the morning his dead 
body was found on the railway lino not 
far from his village. The body had ap" 
parently been laid across the railway 
line, for it had been cut right into two 
by soma passing train. The medial 
evidence showed that the deceased had 
probably been killed by a spear wound and 
t he dead body bad been afterwards 

(1) A. I. B. 1923 All. 340. 
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placed on the railway track where it was 
discovered in the condition already 
mentioned. The learned Sessions Tudge 
in that case convicted Ghhidda of the 
murder of Ram Prasad and sentenced 
him to death. In appeal the case came 
up before a Bench consisting of two 
very experienced and learned Judges, 
Lindsay and Kanhaiya Lai, JJ. Their 
Lordships observed : 

Oq his hndings the learned Judg3 was satis* 
fied that no other ooutss was opan to him than 
to convict. In other words he found that it was 
proved that because Run Prasad and Ghhidda 
had b^eu seen together at about 8 o'clock in the 
evening and because the dead body of Ram 
Prasad had been disjovered the nest morning 
and, further, 'that no esplacatioo had been 
given by Ghhidda regarding the death of Ram 
Prasad, therefore. Ghhidda must be deemed to 
have taken part in the murder. We are uot able 
tuaooeptthis conclusiou. In the absence of 
other evidence, oiroumstantial or direct, tending 
to show that the accused was concerned in this 
crime, we think that ho is entitled to an ac* 

qaittal We are not prepared 

to draw the conclusion that because the accused 
Ghhidda was last seen in the company of Ram 
Prasad at about 8 o’clock at night, Ghhidda 
must necessarily be coasidered to be one of the 
persons responsible for Ram Prasad s murder. 
We must, therefore, allow the appe.U. 

As already stated, the facts are exactly 
the same in the present case except that 
in the present case wa have the state- 
ment of the approver as regards events 
which are alleged to have taken place 
after the party detrained at Ghall. 

Now the question arises as to how far 
the evidence of the approver as regards 
the pa,rbioipation of the appellant Bar" 
kati is to be accepted. I regret to say 
that I have received no assistance from 
counsel appearing at the Bar on this part 
of the case. S. 133, Indian Evidence 

Act, is perfectly clear. It says : 

An accomplice bhall hi a oompateat witness 
against an accused person ; and a conviction is 

not illegal merely bjckU40 it profjjeds upon the 

uncorroborated testimony of an aooomplioe. 

Along with this section must be read 
III. (b), 8. 114, of the same Act. It 
runs as follows : , ^ a .. 

That an accomplice is unworthy of credit, 
unlesss he is corroborated in material parti- 

ooUn. , 

The position is this : The evidence of 

the aocomplioa standing by itself with- 
out any corroboration, is admissible and 
legal evidence, but Courts of justice 
by way of precaution ordinarily refuse 
to act upon it unless there is material 
* corroboration. Now that the crucial 
.point is what is meant by material cor- 
roboration, Is it sufficient to treat events 


which lead only up to a certain point and 
stop short of the curtain which at a 
certain stage rings down upon a parti- 
cular crime, as regards which there is no 
evidence except the approver’s state- 
ment or whether we must try to pen- 
etrate through that curtain in order to see 
if there is material corroboration hxing 
the guilt upon the accused and con- 
necting him unmistakably with the 
crime. I do not mean for one moment 
that there should be direct and indepen- 
dent evidence of the actual commission 
of the crime by the accused apart from 
the testimony of the approver, for if 
this were the law the teitimony of 
the approver would he absolutely un- 
necessary. ^Yhat I mean is this : that 
the posecution must show that, besides 
the bare words of'the approver as regards 
the commission of the crime, there is 
some other evidence indicating or irres- 
sistibly leading to the inference that the 
accused was somehow or other con- 
nected with the crime and thus fixing 
the liability of the same upon him. 

In England there is an ever-growing 
tendency to insist that the evidence of 
an accomplice must be corroborated. In 
Archbold’s Criminal Pleading (25th Edi- 
tion, 441), it is said that 

Ib is now fully rdooguised to be an established 
practice virtually equivalent to a rule of law, 
to require corroboration of the evidence of an 
accomplice by independent evidence on some 
material particular going to the ofienoa itself 
and implicating the accused. 

Vide also Taylor on Evidence (lOth 
Edition) 967. The best and the most up 
to-date exposition of the law on -the sub- 
ject is, however, contained in a judgment 
of the Court of criminal appeal in B. v. 
Baskerville (2). It is difficult to imagine 
a combination of a more eminent legal 
talent than that represented by the 
learned Judges who presided over the 
Court of criminal appeal in this case. In 
the case defore the Court of criminal 
appeal it was found that the story'of the 
accomplice had -been amply corrobor- 
ated and the conviction was maintain- 
ed, but, having regard to the difficulty 
of reconciling the case law on the sub- 
ject and the general importance of re- 
stating the law applicable to corrobo- 
ration of the evidence of the accomplice, 
the learned Judges discussed the matter 

Ty) [1916] 2 K. B. 658=86 L. J. K. B. 23=60 
8. J. 696=115 L. T. 453=80 J. P. 446=25 
Cox. C. 0. 524. 
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very thoroughly in order to settle the 
conflict of judicial opinion once and for 
all so far, at any rate, as England was 
concerned. They very clearly say that 
dn oases where the 'accomplice or ap- 
prover gives evidence it is the duty of 
the Judge always to warn the ]ury thi, 
it would he unsafe to base a conviction 
upon the sole testimony of an approver 
unless there is material corroboration. 
The Court of appeal, after examining 
the authorities on the sabject. came to 

the conclusion 
that the better opiaion of 
voiat is that stated in B. v. Stubb‘i (3). by Parke, 
B uamely that the evidence of an accom- 
plice mast be coofirmel not only as to the 
Circumstances of the otime. but also as to the 
Identity of the prisoner. The learned Baron 

does not mean that there must be confirmation 

of all the circumstances of the crime ; as we 
have already stated, that is unnecessary. It is 
suefioiont if there is confirmation as to a 
material circumstmce of the crime and of 
the identity of the accused in relation to the 


In S! V. ini&fis (4), Aiderson, B*. said ; “The 
confirmation which X always advised juriei 
to require, is a confirmation of the accomplice 
in some fact which goes to fix the guilt on the 
particular person charged. You miy legally 

■convict on the evidence of an acconplice oaly, 
if you oan safely rely ‘?n his testi-noay. but» £ 
advise juries never t? act oi the evidence of an 
accomplice, unless he is oonficmei as^ to the 
particular person who is charged with the 
offence.” In R. v. Farlar (5), Lord Abinger, 
C. B., Slid : “It is a practice which deserves all 
the reverence of law, that Judges have uni- 
formly told juries that they ought not to pay 
any respect so the testimony of an aocomplioa 
•unless the accomplice is corroborated in soma 
material oiroumstance. Now, in my opiaion, 
that corroboration ought to ocnsist in some 
oiroumstanoe that affects ths identity of the 
party accused. A man who has been guilty of 
a crime himself will always be able to relate the 
■facts of the case, and if the confirmatio i be only 
.on the truth of that history, without identi- 
-fying the persons, that is really no corrobo- 

xation at all It would not at all 

tend to show that the party accused participated 
in it.” In R. v. Dyke (6), Gurney. B., said : 
“although, in some instances, it has been so 
held, you will find that in the majority of recent 
cases it is laid down that the confirmation 
chould be as to some matter which goes to 
connect the prisoner with the transaction.” 

The Court of oriminal appeal farther 


observed ^ 

These oases lead to the view expressed latter 
by Parke, B., in B. v. ’ Stubbs (3), and show that 
in his time, although there had been doubt in 


(8) [1855] Dears 655=25 L. J. M. 0. 16=7 
Oox. 0, 0. 48=4 W. R. 85=1 Jur. N. S. 
1116. 


(4) [1886 

(5) [1838] 
<6) [1838] 


7 0. & P. 272. 

8 0. & P. 106. 
8 0. & P, 261. 


the past, the law, as formulated by him, was 
accepted as the correct opinion, and continued 
to be the law to the time of the passing of the 
Criminal Appeal Act, and in our judgment to 
the present day. We hold that evidence in 
corroboration must be independent testimony 
which affects the accused by connecting or tend- 
ing to connect him with the crims. ^ In other 
words, it must be evidence which implicates 
him, that is, which confirms in some material 
particular not only the evidence that the crime 
has been committed but also that the prisoner 

committed it Corroborative evidence 

is evidence which shows or tends to show that 
the story of the accomplice that the accused 
committed the crime is true, not merely that 
the crime has beon committed, but that it was 
committed by the accused. The corroboration 
need not be direct evidence that the accused 
committed the crime, it is sufficient 
merely circumstantial evidence of his connexion 
with the crime. 

Of course it would be highly bazar* 

dous for a Court of justice to formulafco 

the sort of evidence which would be con* 

sidered as amounting to sufficient corro* 

boration of the approver’s story. The 

judgment then goes on to say ; 

In R. V. Everest [1) “the rule has Ion? beea 
established that the Judge should tell the luty 
to acquit the prisoner if the only evidence 
against him is that of an aycomolioa, unless 
that evidence is oirrobocatid in seme particular 
which goes to implicate the accused.” 

The Court, hovavsr, pointed out a9 
regards this extract that , , 

wd think “tell the jury to acquit” sheuld^reac 
“warn the jury of the danger of coovioting. 

The law in B. v. Everest (7), was ap* 
proved with slight modification by the 
Court as regards corroboration. 1° 

elusion their Lordships observed : 

It follows from the law laid down in the 
sent judgment that that is a correct view to the 
effect that the verdict of a jury propsrly 
would not be sat aside merely because they ban 
believed an accomplice without corroboration 
implioating the accused, but it must not be re^ 
as meaning that the corroboration need n<rt be 
independent evidence implicating the aocused. 

Now applying the law as enunciated 
in R, v. Basherville (2) all that I find is 
that Narain Singh was seen in the com- 
pany of the approver Munshi and Barkati 
late in the evening of the 22Qd February 
1926. As to the rest there is no corrobo 
ration of the approver’s story which m 
any way connects Barkati with the per^ 
tration of the crime. According to the 
evidence of the approver, two unnatural 
sons of Narain Singh ware his bitter 
enemies and one of, them, Kishen Singb, I9 
absconding. It is not the business of 
the Court to speotulate possible theories* 
in support eit her of the prosecution or 

(7) [1909] 2 Or. App. B. 130=73 J, P. 969. 
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of the defencOi but it may be that Muushi 
bad taken Barkati about on the fateful 
day of the 32Dd February 1926, as a sort 
of scapegoat or blind while the murder 
was committed by Munshi along with 
some other person or persons who joined 
Munshi and Narain Singh as they started 
on their tramp at night on their supposed 
errand to the village Dbanewala, I 
would feel safe if I drew the same 
inference from the facts and circum” 
stances of the present case as the learned 
Judges of the Allahabad High Court 
drew in the case before them after treat* 
ing the solitary and uncorroborated 
testimony of the approver Munshi as re- 
gards Barkati’s participation in the 
crime as wholly insufficient to bass the 
conviction of the appellant upon it. 
After all the case for the prosecution is 
perhaps on the border line and I better 
leave it there without taking the risk of 
a leap in the dark. The case at best is 
a doubtful one and I give Barkati the 
benefit of doubt. 

Under these circumstances I would 
accept this appeal, set aside the con- 
viction and sentence passed upon Barkati 
and direct that he may be released 
forthwith. 

Broadway, J. — I have had the ad- 
vantage of reading the judgment of my 
brother Agba Haidar, and. as it gives 
the facts of this case in great detail, it is 
not necessary for me to recapitulate 
them. 

The case for the prosecution rests on 
the statement of ‘the approver, Munshi, 
supported by corroboration on certain 
points and, in my judgment, it has been 
clearly established by independent and 
disinterested evidence : 

(1) that Munshi and Barkati were seen 
together by Chet Earn at about 3-30 
a. m. at Gill on the 22nd February 
1926, and travelled with him in the 
same turn- turn as far as Moga, and then 
in the same train, though not in the 
same compartment, to Ferozepore. I see 
nothing strange in Ohet Ram offering 
them a cup of tea before they left for 
Moga. (2) That they were again seen 
together by Obet Bam at 4 p, m. on the 
same day in the District Court, Feroze- 
pore. (3) That Munshi was seen by 
Jallu (P. "W. 8) in the MunsiTs Court 
at about 10 a. m. on that day. (4) That 
Narain Singh, deceased, was in the Dis- 
trict Court at Ferozepore on the day in 


Question where he bad business in the 
Court of the District Judge. (5) That 
Bishen Singh (P. W. 10) saw Narain 
Singh and Munshi, both of whom he 
knew, with a third man on the evening 
of the 22nd February 1926, at the 
Ferozepore Cantonment railway station. 
(6) Thai Munshi and Barkati were seen 
together at the same station at about 
the same time by Lekh Singh (P. W. 7), 
canal overseer. This witness knew both 
of these men before. (7) That Narain 
Singh travelled in the same compart- 
ment from Ferozepore with Anokh Singh 
(P. W. 6) on Che evening of that day and • 
had two companions with him. That 
Munshi was one of these two is evi- 
denced by the fact that he refers correctly 
to the subject-matter of Anokh Singh’s 
conversation during the journey. (8) 
That Narain Singh and his two com- 
panions alighted at Ghal Kalau lailway 
station, and Narain Singh told Anokh 
Singh that he had business with his 
companions at Dbanewala where be had 
to get some money. (9) That on the 
evening the station master of Ghall 
Kalan, Muhammad Yaain (P. W. 9), col- 
lected three "irregular” tickets from 
passengers alighting at that station from 
the train from which Narain Singli and 
his companions got out. These tickets 
were .irregular” in that they were from 
Ferozepore to Moga, a station a few 
miles beyond Ghal Kalan. The numbers 
of these tickets were 107544, 107545 and 
107546, and the fact that they were 
consecutively numbered affords material 
corroboration of Munshi’s statement that 
he bad taken three tickets for Moga at 
Ferozepore for himself and his two com- 
panions. 

There is further evidence corroborating 
Munshi’s account of bis subsequent move- 
ment ; bub this evidence does not directly 
affect Barkati. There is, however, no 
reason why Munshi should have falsely 
implicated Barkati. The corpse of Narain 
Singh was found on the railway line 
between Ghall and Moga on the follow- 
ing morning. 

I understand that my brother Agha 
Haidar accepts the evidence of the in- 
dependent and disinterested witnesses 
on these points and finds proved that 
Munshi and Barkati were together during 
the day of the 22Qd February 1926, anjj 
travelled from Ferozepore to Ghal Kalan 
in the same compartment as Narain 
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Singh and that they wifch Narain Singh 
left the train together atGhall. He finds, 
however, that this corroboration is not 
sufficient as it does not take the case up 

to the actual murder. lam not unaware 
that it has been repeatedly laid down by 
all the High Courts in this country as 
well as the Courts in England th?.t before 
the statement of an accomplice can be 
acted upon it must be corroborated in 
material particulars. 

I regret, however, that I am unable to 
agree with the view expressed by my 
brother in this case. In my judgment 
the pros3Cution evidence has clearly con- 
nected Barkati with the murder of Narain 
Singh and that the points enumerated 
above as supporting Munshi's consistent 
accounts of the whole transaction are 
sufficient in point of fact and in law to 
warrant the conclusions arrived at unan- 
imously by the four assessors and the 
learned Sessions Judge. In my judg- 
ment the conviction is correct, and I 
would dismiss the appeal and confirm the 
sentence of death. 

The case will now be laid before the 
learned Chief Justice for further orders. 

Fforde, J. — The appellant Barkati has 
been convicted by the learned Sessions 
Judge, under the provisions of S. 302 of 
Indian Penal Code, for having taken part 
in the murder of Narain Singh on the 
22nd February 1926, and has been 
sentenced to death. The learned Ses- 
sions Judge’s finding was in agreement 
with the unanimous view of the four 
assessors who assisted him at the trial. 
The appeal to this Court was heard in 
the first instance by Broadway, J., and 
Agba Haidar, J., who have differed on 
the question whether the conviction for 
murder should be confirmed or not. 
Broadway, J., was satisfied that the guilt 
of the appellant had been established 
beyond any possibility of doubt ; while 
Agba Haidar, J., was of opinion that the 
case was at best a doubtful one and he 
accordingly gave the appellant the ben- 
efit of the doubt. The matter is now be- 
fore me under the provisions of S. 429, 
Criminal P. C. to decide which of these 
views should prevail. 

The case against the appellant depended 
mainly upon the evidence of an approver 
named Munshi, and the only question 
upon which the learned appellate Judges 
disagreed was whether or not there was 
sufficient corroboration of the approver’s 


story to justify the Court in accepting 
that story as conclusive proof of guilt. 
The facts are very fully set out in the 
judgment of Agha Haidar, J., and I need 
only refer to so much of the evidence as 
is relied upon by the prosecution as cor 
roborating the evidence of the approver. 

The prosecution case is that tho ap" 
prover had been hired by one Kishen 
Singh to murder the deceased, owing to 
the fact that the latter had annoyed 
Kishen Singh (who is tho sonof the 
deceased) by the manner in which 
he had disposed of his property 
his Will. The approver in turn per- 
suaded the appellant to help him in this 
enterprise in consideration of being given 
a portion of the payment for the crime. 
After several attempts to find a suitable 
opportunity for carrying out their 
the assassins received information that 
their victim had to attend the Court oi 
the District Judge at Perozepora on the 
22nd February 1926. They theraapon 
arranged to go to Perozepore with a viej^ 
to carrying out their project. They l0‘ 
their village of Kotla Mehr Singhwala on 
the night of the 2]sfc February 
proceeded to Moga, the approver taking 

with him a loaded revolver and a 
the appellant armed himself with a stio . 
At a village called Gill on the vray c 
Moga the confederates met one Chet Kam 
(P. W'. No. 4) who told them that he a so 
was going to Perozepore, and invitoJ 
to take a cup of tea with him which they 
did. Having partaken of this refreshmen 
all three drove in atum.tum to Moga an 
from Moga they travelled in the 
ti'ain, though not in the same compar 
menb, to Perozepore. At Perozepore 
Chet Ram saw them again near 
District Court and had some convert® 
tion with them. Jallu (P. W. 8) a 
saw the approver at the Munsi ^ 
Court at about 10 a. m. and had a con 
veraatioQ with him. At Perozepore 
two conspirators found Narain Singh a 
shadowed him until he had concln ^ 
his business and set out for the can on 
ment station to catch the afternoon tra 
for Moga. At the station they 
into conversation with him, in the 
of which the approver asked his * 
advice in certain criminal 

which he stated that he contempiacea 


against certain persons, 
ho request of Narain Si°5^ . 

er then bought three tickets 
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Moga : one for himself, one for Nacain 
Singh and one for the appellant. At 
the ticket office of the station the ap* 
prover and the appellant met Lekh 
Singh (P. W. 7) an overseer in the 
Canal Department and exchanged greet-- 
ings with him. Navain Singh, the ap* 
pellant, and the approver, then em- 
barked in the same train for Moga, 
occupying the same compartment. They 
were seen to enter this train by Bishen 
Singh (P. W. 10), who knew Narain 
Singh and the approver and was also 
able to identify the appellant as being 
one of the companions of these two on 
that occasion. In that compartment 
was a certain Anokh Singh (P. W. 6) who 
happened to know Narain Singh and was 
told by the latter that he had some 
business with his two companions at 
Dhanewala and intended getting out of 
the train at Ghall. On arrival at Ghall 
the two conspirators and their victim 
got out of the train and gave up their 
tickets. Three railway tickets from 
Eerozepore cantonment to Moga, bearing 
consecutive numbers have been proved 
by the station master at Ghall to have 
been handed in at Ghall railway station 
that evening. The trio then proceeded 
in the direction of Dhanewala walking 
along the railway line. After they had 
proceeded for about a mile and a half 
the approver fired his revolver at Narain 
Singh, who was walking in front of the 
two, bub missed him. Thereupon the 
appellant struck and felled him with his 
stick, then out his victim's throat and 
rifled his pockets, after which the two 
confederates placed the body on the 
railway line where it was discovered 
the following morning. 

This story is given in detail in the 
evidence of the approver, and has been 
oonfirmed in some particulars by the 
evidence of the witnesses whose names 
I have mentioned. The evidence of 
these witnesses has been accepted both 
by the trial Judge and by the Judges 
who first heard this appeal. The wit- 
nesses are entirely disinceresbed and 
there was no reason whatsoever to dis- 
believe them. The question is whether 
their evidence supplies such corrobora- 
tion of the approver’s story as the law 
requires. 

Although under S. 133, Evidence Act, 
an accomplice is a competent witness 
against an accused person, and a con- 


viction is not illegal merely because it 
proceeds upon the uncorroborated testi- 
mony of such accomplice, the rule of 
caution that such testimony should be 
supported by exfcrinisio evidence con- 
necting the accused with the crime — 
which Judges have always acted upon 
in dealing with the evidence of an 
accomplice — is now regarded as a rule 
of law; and although it is not illegal to 
convict a person on the uncorroborated 
testimony of an approver, the Courts in 
points of facts always insist upon the 
rule being followed. Whatever doubt 
there may have been prior to 1916 re- 
garding the need for corroborative evi- 
dence and the nature of such evidence, 
the matter was finally concluded by the 
judgment of the Court of Criminal 
Appeal in that year in R. v. Baskerville 
(2), where all the leading authorities 
were reviewed and the principles to be 
observed were enunciated in the clea'*e8t 
possible terms. At page 665 of his judg- 
ment Lord Reading, L. 0. J.. expressed 
himself as follows : 

The rule of practice as to corroborative evi- 
dence has arisen in consequence of the danger 
of convicting a person upon the unconfirmed 
testimony of one who is admittedly a criminal- > 
What is required is some additional evidence! 
rendering it probable that the story of the 
accomplice is true and that it is reasonably 
safe to act upon it. 

And at page 667 the view of the Court 
is summed up in these words i 

We hold that evidence in corroboration must 
be independent testimony which affects the accus- 
ed by connecting or tending to connect him with 
the crime. In o^her words, it must be evidence 
whlob implicates hiiBi that is, which confirnifl 
in some material particular not only the evi- 
dence that the crime has been committed, but 
also that the prisoner committed it. The test 
applicable to determine the nature and extent of 
the corroboration is thus the same whether the 
case falls within the rule of practice at common 
law or within that class of offences for which 
corroboration is required by statute. The langu- 
age of the Statute 'implicates the accused’, 
compendiously incorporates the test applicable 
at common law in the rule of practice. The 
nature of the corroboration will necessarily vary 
according to the particular oiroumstances of the 
offence charged. It would be in high degree 
dangerous to attempt to formulate the kind ol 
evidence which would be regarded as corrobora- 
tion, except to say that corroborative evidence is 
evidence which shows or tends to show that the 
story of the accomplice that the accused com- 
mitted the orime is true, not merely that the 
crime has been committed, but that it was com- 
mitted by the accused. 

The corroboration need nob be direct evidence, 
that the accused committed the erime ; it is| 
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suficient if it merely oircamstantial evidence 
cf his coonexion with the crime. 

Applying these principles to the pre- 
sent case the question to be determined 
is whether the independent evidence of 
the association of the appellant with the 
approver and the murdered man on the 
day of the murder is sufficient circum- 
stantial evidence to connect the appel- 
lant with the crime. The story of the 
approver, that the appellant accompanied 
him to Perozepore in search of Narain 
Singh, that he travelled with the ap- 
prover and Narain Singh to Ghall in the 
same compartment, that they alighted 
together at Ghall station, and that after 
that Narain Singh was never seen alive 
again, has been beyond all question cor- 
roborated by a chain of testimony. It 
can hardly be disputed that this evi- 
dence of association of the appellant, the 
approver and the murdered man shortly 
prior to the murder is relevant and 
highly significant. The question is ; 
Does this evidence sufficiently corro- 
borate the approver’s story ? That is to 
say 1 Does it affect the accused by 
connecting or tending to connect him 
with the crime ?" 

In V. BcLskervillc {2) there was no 
direct evidence of the commission of the 
offence in question apart from the evi" 
dence of accomplices. The evidence of 
corroboration relied upon was a letter 
written by the accused and the conduct 
of the accused himself, prior to the com- 
mission of the offence : evidence quite 
insufficient in itself to support a convic- 
tion. In the present case, also, the in- 
dependent evidence standing by itself is 
obviously quite insufficient to found a 
conviction. The mere fact that an ac- 
cused was last seen in the company of a 
man shortly prior to his murder, even 
coupled with a strong motive for that 
murder, is obviously not sufficient proof 
of guilt. In GKhiddot, v. EmpevoT (1) 
cited by Agha Haidar, J., all that was 
decided was that evidence of the general 
unpopularity of an accused, coupled with 
the fact that he was seen in the com- 
pany of a person on the evening before 
the latter's death, added to the fact that 
no explanation is given by the accused 
regarding the death, was not enough to 
justify a conviction. There was no ap- 
prover in that case, and the only simi- 
larity that I -can find between that case 
and the present one is that in each in- 


stance the body of the murdered man 
had been found on a railway line, aud 
had been cut in two by a passing train, 
a not uncommon feature of murders in 
this province. 

' I gather from the reliance placed upon 
that decision by the learned Judge, that 
his view was that unless corroborative 
evidence is sufficient in dtself to base a 
conviction it is insufficient to confirm 
the evidence of the approver. If that be 
the view taken, with all due respect to 
the learned Judge I find myself unable 
to agree with it. All that the law re* ' 
quires is that an accomplice’s story be 
corroborated by independent testimony 
proceeding from a source other than the 
approver and that such testimony should 
tend to implicate the accused. As has 
been repeatedly pointed out, confirma- 
tion of the story of an accomplice does 
not mean that there should be indepen- 
dent evidence of the accomplice’s account 
of the crime itself. It is obvious that 
murder by a hired assassin is usually 
planned with a view to avoiding detec- 
tion, and it is only by the merest chance 
that independent evidence of the actual 
crime is ever forthcoming. If such evi- 
dence were to be had the accomplice's 
evidence would be unnecessary. What 
the law clearly requires is that some 
relevant and material part of the ap- 
prover’s story incriminating the accused 
should have support from an indepen- 
dent source. This supplies a test of the 
truth of the accomplice’s narrative as a 
whole by checking it in some relevant 
portion. 

Such a test has been .applied in the 
present case. The approver’s narrative 
of the crime has, in my opinion, been 
corroborated in particulars “ tending to 
connect ” the appellant with that crime. 

I, therefore, agree with Broadway, J‘» 
that the appellant has been rightly con- 
victed and I accordingly dismiss his ap- 
peal and confirm the sentence of death. 

G.B. Appeal dismissed- 
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Dalip Singh, J. 

Baj Paul — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revision No. 286 of 1927, 
Decided on 4th May 1927, from the 
order of the S.-J., Lahore, D/- 7th Febru- 
ary 1927. 
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^ Penal Code^ S, 153*4 — Criticism on de* 
chased religious leaders is not punishable. 

Saotion 153*A was inteuded to prevent persons 
from making attacks on a particular community 
as it e:ri9t3 at the present time and was not 
meant to stop polemics against deceased reli* 
gious leaders however scurrilous and in bad 
taste such attacks might be. [P 592 G 1] 

G. C. Naraiig, It, Badri Das and 
L, Bam Lai Anaad — for Petitioner. 

Govt. Advocate — for the Grown. 

Judgment. — The petitioner in this 
case has been convicted under S. 153A, 
I. P. C., and sentenced to six months 
rigorous imprisonment in default. 

In revision it has been urged that the 
facts found do not constitute an offence 
within the meaning of S. 153A, It has 
been contended firstly that the word 
"classes’* does not include religious de- 
nominations but means "races”. I am 
unable to accept this contention for 
which no authority has been cited and 
which would restrict the meaning ‘of the 
word "classes” in a way not warranted 
by anything within the section itself. 

It is farther urged that in any case 
criticizm or satire on a religious teacher 
is not within the purview of the section. 

The trial Court found that the accused 
had no other intention : 

Except to make a wanton attack upon the 
Prophet of Islam, to hold him up to ridicule 
and contempt, to ridicule his religion and thu3 
to wound the feelings of his followers. 

and it held that if tbis was the in- 
tention of the accused ,the Court had no 
donbt that his act fell within the pur- 
view of S. 153A. 

The learned Sessions Judge on appeal 
hold that the pamphlet, read as a 
whole : 

was intentionally offensive, scurrilous, and 
wounding to the religious feelings of the 
Mahometan community, and that it was un* 
doubtedly malicious in tone and intention and 
that in the case of this publication the intention 
was obviously to wound and insult the feelings 
of a particular community. 

Counsel for the petitioner has con- 
tended that the pamphlet does not show 
any such intention and that it was only 
meant to show the evils of polygamy 
and marriage between persons of disparate 
age. I have no hesitation in rejecting 
this explanation of the pamphlet. It 
undoubtedly is nothing more or less than 
a scurrilous satire on the founder of 
the Muslim religion, but I cannot find 
anything in it which shows that it was 
meant to attack the Mahomedan reli- 
gion as such, or to hold up Mahomedans 
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as objects worthy of enmity or hatred. 
On the contrary the pamphlet expressly 
says the people should do as Mahomad' 
advised but should not act as Mahomed 
himself acted. The tone of the pamphlet 
as a whole is undoubtedly malicious and 
likely to wound the religious feelings of 
the Muslim community if it did not incur 
their even more justifiable contempt. 
The question however, to be decided is 
whether a malicious satire on the per- 
sonal life of religious teacher is within 
the purview of S. 153-A. The evi- 
dence of the president of the meeting 
which condemned the pamphlet shows 
that the anger of the Mahoinedans was 
aroused against the author of the pam- 
phlet which, of course, is the only rea- 
sonable result of the publication of such a. 
book. It may be noted that the accused 
himself is not the author of the pamphlet 
but he is admittedly its publisher. About 
four copies of the book appear to have been 
sold to Mussalmans and the rest have been- 
sold to various Ar>a Samajist book- 
sellers or individuals belonging to that 
denomination. The learned Government 
Advocate has relied on Emperor v, 
Bahimtalli (l), and on Gour's Penal 
Code,Vol. 1, p. 894 and certain remarks 
in Sithal Prasad v. Emperor (2). He 
has contended, firstly, that a satire on 
the founder of a religion necessarily 
implies satire on the followers of that 
religion. In my opinion that is not' 
necessarily so. 

Secondly, the learned Government 
advocate has formulated the proposi- 
tion that satire on a religious leader 
by some one not bis follower is within 
153A, if there is something to show 
that he is satirizing the religious leader 
because he belongs to another community. 

He has argued thirdly that in this 
particular case words de^matory to the 
Mahomadans as a class are used, but 
I have not been able to find any such 
words. 

Fourthly, he has contended that, ak 
any rate, feelings of contempt for Muslims 
would be aroused among the Hindu 
readers of this pamphlet. This aspect 
of the case, he admits, was not considered 
in the Courts below at all. 

In reply counsel for the petitioner 
contends that "contempt” is not the same 

(1) [1920] 22 Bom. L. B. 166. 

(2) [1916] 43 Cal. 591=23 O.L.J. 106=84 1.0, 

974=20 C.W.N. 199. 
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as “hatred” or “enmity and that the 
words in S. 124A., I. P. 0., are wider than 

the words used in S. 153A. 

TVi 0 IcarDod GovorDDQsnfc advocftto fur 
ther contended that in view of the 
tension between Hindus and Muslims 
and the fact that the Mahomdan 
community is more fanatical on the 
question of religion than other commu- 
nities a satire on the founder of the 
Muslim religion is more likely to pro- 
mote hatred and enmity between the 
masses than a satire on the founder of 

anotherreligion.e.g. Ghristiani y. lam 

unable to accept the argument that the 

isnorance or fanaticism of a particular 
community should determine the nature 
of an act. It may aggravate the offence 
in certain cases, but it cannot be held 
that the words used about the founder 
of one religious creed might not come 
within the purview of S. 153A, and 
words used about the founder of another 
religious creed might come within that 
purview because of the known fact that 
one community will resent such words 
more actively than the other. The 
nature of the act. namely whether it is 
an offence or not, cannot be determined 
by the reaction of the particular class. 

As regards the argument that satire 
on the founder of a religion is something 
to show that he is so acting because he 
belongs to another community, it seems 
to me that nobody who believes in a 
religious teacher will satirize him. It 
would follow, therefore, that wherever 
there is a satire on a religious leader and 
it is impossible to determine to which 
community the author belongs then the 
feelings followers will be roused 

against all who are not followers of 
that particular creed. I cannot consider 
that S. 153A was meant to be used in 
so wide a meaning, lb seems to me that 
that section was intended to prevent 
persons from making attacks on a parti- 
cular community as it exists at the 
present time and was not meant to stop 
polemics against deceased religious 
leaders however scurrilous and in bad 
taste such attacks might be. For in- 
stance, it the fact that Mussalmans 
resent attacks on their Prophet, was to 
be the measure of whether^ S. 153 A ap- 
plied or not then an historical work in 
which the life of the prophet was con- 
sidered and judgment passed on his 
character by a serious historian might 


come within the definition of S. 153A 
1 am unable to hold that S. 153 A was 
meant or was intended to prevent all 
adverse discussions of the life and. 
character of a deceased religious leader. 
Now this particular pamphlet discusses 
the matter in a way which, ai 1 have 
already stated, can only arouse the con- 
tempt of all decent persons of whatever 
community, might well wound the reli- 
gious feelings of certain Mussalmans, but 
I cannot hold that it would necessarily 
promote feelings of enmity and hatred 
between different classes of His Majesty 3 
subjects. That might be the result, but, 
as I have endeavoured to show, that 
cannot be made the test of the section. 
The learned Government advocate ad- 
mits that there is no other section which 
would cover the particular case. 
Emperor v. Rahimtalli (1) is a case un- 
der S. 153 and there the libel was on a 
living person and the pamphlet was 
deliberately circulated among the fol 
lowers of that person, and therefore 
might well have come within the 
purview of the S. 153. It seems to me 
that a clause might well have been added 
to S. 297 by which the publication of 
pamphlets published with the inten- 
tion of wounding the religious feelings 
of any person or of insnlting the religion 
of any person might be made criminal. 

I can only say, that, speaking for my- 
self, I regret the absence of such clause, 
bub I am unable to hold that tbis^ parti 
cular case comes within the purview o 
S. 153A. I, therefore, reluctantly ac- 
cept the revision and acquit the poti 
tioner. 

D.D, Revision accepted. 
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Jai Lal, J. 

Sker Mohammad — Plaintiff Foti 
tioner. 

V. 

Mian Ahmad and another Respon 
dents. • 

0. R. P. No. 839 of 1926, Decided on 
7th April 1927, from an order of the Distf. 
Judge, Shahpur, D/- 1st July 1926. 

Court- fees Act, S. 18 — Dismissal of fnU 
inadmissibility of document is on a prelimina v 
point^Civil P. C., O. 41. B. 23. 

A certificate under S. 13, Court-fees Ac 
should be granted when a suit dismissed on 
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grouad that a dooumeut relied on is inadinis* 
slble. is remanded as the remand is under O. 41, 
R. 23. [P 593 0 1] 

M. £r, Pu>ri — for Petitioner. 

Judgment — The suit wa<? for posses- 
sion of immovable property. The 
plaintiff relied on an alleged agreement 
to sell in his favour in support of his 
claim. 

The trial Oourt dismissed the suit 
holding that the agreemjnb sva? inadmis- 
sible in evidence for want of registration. 
The District Judge held that the docu- 
ment was admissible and remanded the 
case to the trial Court for decision on 
the merits but omitted to pass an order 
for the refund of the Court-fee stamp as 
required by S. 13, Court-fees Act. 
On an application for the refund of the 
Court-fees by the appellant the learned 
Judge held that the remand was not 
under O. 41. R. 23 and -declined to grant 
the refund. 

It appears to me that the remand in 
this case was clearly under O. 41, R. 23 
as the trial Court had decided the suit 
on a preliminary point, i. e., the want of 
admissibility of the document relied upon 
by the plaintiff and had nob decided the 
other issues in the case. I accept this 
petition and direct the District Judge to 
refund to the petitioner bbe Courb-fes 

paid by him on the memorandum of ap- 
peal. No order as to costs. 

D.D. Petition accepted. 
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PPORDE AND Addison, JJ. 

Lcibha Him and anothei — Dofendants 
— Appollants. 

V. 

R^rmn — Plaintiff — Respondeat. 

P. A. No. 1172 of 1921, Decided on 9fch 
May 1927, from a de3ree of the Sr. Sub- 
Judge, Gujranwala, D/- Slat March, 
1921. 

Ou%tom {Punjab) — San^l Jah of Oujranwala 
— Yo custom exists to adopt a daughter's son. 

There is no speciiil oastsm among Svosi Jats 
of the Gajranwala tahsil by which a daughter’s 
son can be adopted unless he is a collateral or is 
of the same got as the adopter. [P 593 0 2} 

Jagan Nath Aggarwal and Baiheshar 
Nath — for Appellants. 

Moti Sagar and Mehr Ohand — ^ for 
Respondent. 

1927 L/75 & 76 
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Fforde, J. — The plaintiff brought this 
suit for a declaration that the adoption 
of the defendant Labha Bam by his ma- 
ternal grandfather Devi Ditta, is not 
valid and shall not affect the plaintiff’s 
reversionary interests in the lands 
which Labha Ram ‘would* succeed to 
were his adoption valid in law. The 
trial Court has held that the adoption is 
not valid. 

The defendant, in order to show that 
this adoption is sanctioned by the special 
custom of Sansi Jabs of the Gujranwala 
tahsil, to which the parties belong, has 
produced a certain number of witnesses 
who have given evidence of succession 
of daughter's sons who had been simi- 
larly adopted. Bub none of these alleged 
instances are of the tribe to which the 
parties belong, with the exception of two 
which are based on hearsay. The plain- 
tiff, on the other hand, relies on the 
riwaj-i-am of the Gujranwala district of 
1914, and on the riwaj-i-am of the Tah- 
sil and district of Gujranwala of 1892. 
In both these records, under the question 

can a maternal grandfather adopt bis 
daughter’s son” the answer is : Only if| 
the person adopted is a collateral or is of 
the same got as the adoptor.' In the 
present case the person adopted is not a 
collateral nor is he of the same got as the 
person who adopted him. The ‘entry in 
the riwaj-i-am is, 'therefore, against the 
custom sought to be* established. No at- 
tempt has been made to attack the value 
of these public records and, accordingly, 
following the decision of a division bench 
of this Court in Labh Singh v. Mango (l), 
we are bound to hold that the special 
custom relied upon by the defendant has 
not been established. This was the^only 
issue which it is necessary to try in the 
present suit. 

This case, however, was remanded to 
the trial Court for decision as bo whether 
the lands left by Devi Ditta were ances- 
tral or self-acquired. It is now agreed 
that it is not necessary to determine this 
issue in the present suit, and accordingly, 
Ido not think that we should express 
any view as to the correctness or other- 
wise of the trial Judge's decision upon 
the nature of these lands. Should it be- 
come necessary to have that matter 
determined in subsequent proceedings it 
will be open to the parties to contest 
this question. Mr.'Jaaan Nath has also 

(l> A.I.R. 1927 Lih. 241=8 Lah. 281. 
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asfeed U 3 for a decision as to whether or 
not the document of adoption may not 
operate as a testamentary disposition in 
favour of Labha Ram - as persona desig- 
nata. This again is an issue -which does 
not properly arise in the present suit, as 
it was neither pleaded nor tried. In my 
judgment we cannot consider this ques- 
tion but leave it to be determined if 
and when the matter requires judicial 

Agreeing with the trial Court that the 
adoption is not valid by custom I would 
dismiss the appeal with costs. The parties 
to bear their own costs of the remand 

proceedings. 

Addifon, J.— I agree. 

T> V Appeal dismissed. 
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Broadway and Skemp. JJ. 


Devi Sharan Sharma and another — 
Accused. 



« (6) Penal Code, S. l5d‘A—Batred and 
enviity need not be reciprocal. 

There is no authority for the contention that 
the object of S. 153- A is to prevent the promo- 
tion of hatred and enmity between classes and 
that this hatred and enmity should be reciprocal 
and uot merely unilateral. [P 599 02] 

❖ ^ (c) Penal Code, S. 153 'A—Ejplanation-~ 

Strong comment on a religion or its founder to 
induce persotis to change religion maybe per- 
mitted. 

It is possible to conceive the writing of a 
reasoned, critical and strong attack on a religion 
or its founder, written by way of comment on 
that religion or on its founder with a view to 
induce persons to forsake that religion for 
another, which might fall within the explana- 
tion, for the reason that though there may be a 
tendency in the language employed to promote 
hatred or enmity, the language used did not of 
necessity convey that intention or where the 
writer has been able to prove by evidence that 
that was not his intention even in part ; but a 
scurrilous and vituperative attack on a religion 
or on its founder would require a consideraWe 
amount of explanation to take it out of the 
substantive part of S. 153-A and bring it within 
the four corners of the explanation. Thougn 
any criticizm of a religious leader, whether dead 
or alive, may not fall within the ambit of 
8. 153-A the writing of a scurrilous and foul 
attack on such a religious leader would 
facie fall under the said section. fP 501 0 IJ 


Emperoi — Opposite Party. 

Criminal Trials Nos. 2 and 3 of 1927, 
Decided on 6th August 1927. 

sj* ^ Penal Code, S. X5Z’A— Intention of 
writer, policy of the journal, class of readers and 
state of communities to be affected should be 
considered— Intention H to be gathered inter- 
nally as well aa externally— Antecedents of writer 
may be considered in awarding punishment. 

Section 163- A, I. P. 0. does not mean that any 
■person who publishes words that have a tendency 
-to promote class hatred can be convicted under 
that section. The words “ promotes or attempts 
to promote feelings of enmity” are to be read 
as connoting a successful or unsuccessful 
attempt to promote feelings of enmity. It must 
be the purpose or part of the purpose cf the 
accused to promote such feelings and, if it is no 
part of his purpose, the mere circumstance that 
there may be a tendency is not sufficient. The 
intention is to be collected, in most cases, from 
the internal evidence of the words themselves, 
but there is no authority for saying that other 
evidence cannot be looked at. The explanation 
■shows quite conclusively that in any matter on 
which other evidence could assist, it may be 
taken. It is permissible to examine the general 
policy of the paper and also take into coDsider* 
ation the persons for whom it was written and 
the state of feeling between the two communi- 
ties at the time of publication : A. I. B. 1926 
Cal. 1133, Appr. and Pell. [P 698 0 1 & 2] 

The fact that the writer had previously pub- 
lished matter which necessitated warnings from 
Government on three separate oooasions would 
justify the award of substantial punishment. 

[P 601 C 2] 


Puri — for the Accused. 

Mohamed Shaft — for the Grown. 

Broadway, J. — In the middle of 

April 1927, a monthly vernacular journal 
entitled the “ Risala-i-Vartman ” made 
its appearance in Amritsar for the first 
time. 

The declared printer and publisher of 

this journal was one Gian Ohand Pathak 
who was also shown as editor on the 
front page of the journal itself. The 
journal was bo be printed at the Aftab 
Electric Press situated in the Hall Bazar 
in Amritsar. 

The second number of this journal 
appeared about the I4th or 15th of May 
1927 and towards the end of that month 

there was considerable excitement among 
the Muslims of Amritsar in connexion 
with an article appearing in that number 
under the beading “ Sair-i-Dozakh ” or a 
“ Trip to Hell, " the author of which 
was said to be one Devi Sharan Sharma. 

Towards the end of May or very 
early in June a poster made its appear* 
anoe in Amritsar. It is said to have 
been sent by the mirza of Qadian and# 
to have drawn attention to certain 
portions of this article and still further 
excited the Muslims. 
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On the 4bh Jane 1927 the attention of 
Mr. Hamilton'Harding, Superintendent 
of Police, Anaribsar, was drawn to this 
.article and issue by the Deputy Superin- 
tendent of Police, Mir Faiz-ul-Hassan. 
Mr. Hamilfcon-Harding, after hearing the 
article read out, considered it necessary 
•to bring it to the notice of the Deputy 
Oomcnissioner, and took it across to that 
officer. The Deputy Commissioner also 
•took a serious view of the article and at 
once gob into telephonic communication 
with the Punjab Government, and as a 
•result of the conversation that ensued 
took steps to proscribe the journal under 
S. 99*A, Criminal P. 0. and issued a 
-search warrant. 

A copy of this journal was obtained 
and forwarded to the Punjab Govern- 
ment at Simla, and on the 6th June 
1927, the Deputy Commissioner received 
telegraphic orders directing the proseou- 
•tion, under S. 153-A, I. P. C., of the 
persons responsible for the writing and 
publication of this article. 

Warrants were at once issued and Gian 
Ohand Pathak was arrested on the 
•evening of the 6th and Davi Sharan 
Sharma on the 7tb June. As soon as 
written orders were received from 
•Simla, two complaints were died by the 
•fiaperintendent of Police, one against 
Gian Chaod Pathak as the editor, pub- 
lisher and printer, and the other against 
Devi Sharan Sharma as the author of the 
particular article. 

Ou the evening of the 6tb June a 
meeting was held in Kbair Din’s mosque 
which was attended by a large number 
-of Mahomedans at which this article 
was condemned. 

The two cases were taken up by the 
District Magistrate of Amritsar who 
recorded the statements of a certain 
number of witnesses. On the Isb July, 
however, applications were filed on 
behalf of the Crown asking for the 
transfer of these two oases for trial in 
•this Court. These applications were 
supported by an affidavit sworn by the 
Deputy Commissioner of Lahore, and, 
having regard to the circumstances dis- 
closed by that affidavit it was considered 
advisable to grant the applications and 
the two oases ware commenced in this 
Court on the loth July. The evidence 
dn the two oases is practically the same. 
The trials, however, have been kept 
separate. As^ however, both counsel for 


the Grown and for the two accused have 
argued the two cases together, this 
judgment will deal with, and dispose of, 
both the oases. 

Charges were framed in both the cases 
on the I8bh July 1927. Both the accused 
pleaded not guilty ” and practically 
all the prosecution witnesses were re- 
called for cross-examination in both the 
cases. At the conclusion of the cross- 
examination of the prosecution witnesses 
each of the two accused was further 
examined and Gian Ohand Pathak filed a 
written statement. Davi Sharan Sharma 
said that he would file a written state- 
ment bub has not thought fit to do so. 

Gian Ohand denied all knowledge of 
the article and stated in Court that he 
was absent from Amritsar when this 
particular number of the journal was 
prepared and issued. 

Davi Sharan Sharma admitted having 
written the article in question, but stated 
that he had written it in Hindi using 
Hindi names, which, however, meant the 
same thing, and had than put the article 
written in Hindi in the letter-box of the 
“ Risala-i-Varbman. " He explained that 
he had written the article in Hindi as 
he had been told that the paper, that is, 
“ Varfcman, ” was in support of the Arya 
raovemenb and that part of it would be 
written in Hindi. Although both the 
accused summoned witnesses in their 
defence, none were ultimately produced. 

The first point for determination is 
whether the two accused or either of 
them can be held responsible for this 
article. 

Gian Ohand Pathak is the admitted 
editor, publisher and printer of the 
“ Risala-i-Varfcman " and is, in law 
clearly responsible for its contents. His’ 
statement that he was absent from 
Amritsar when this number was printed 
and issue! is nob supported by any evi- 
dence. and having regard to the fact 
that it was a monthly journal newly 
started, and that this May number was 
only the second number issued, his 
absence is highly improbable. 

Against his bare assertion of his 
absence there is the evidence of P. W 
12 Habibullah and P. W. 13 Shah Moha- 
mad who are two oaligraphists who bet- 
ween bhena “ copied " the matter appear- 
ing in -this number and prepared it for 
the lithographic stone. They both swear 
that Gian Ohand and Devi Sharan 
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Sharma together brought the original 
manuscript to them to be copied. F. W. 
13 Shah Mohamed is not possessed of 
very much intelligence and has only 
passed the entrance examination. That 
he copied this article and other portions 
of this issue is DOfc denied by Gian Ghana 
whose statement is to the effect that the 
original of this article was given to Shah 
Mohamed to be copied by his (Gian 
Ohand’s) office while he himself was 
away. There is. therefore, no reason to 
donbt this witness’s statement when he 
says that the original of this article was 
given to him to be copied by Gian 

^^he statement of P. W. 12 Habibullah 
is still more emphatic. Ha says that he 
copied practically the whole of the April 
number of the “ Risala-i-Vartman ” and 
the first 16 pages and page 3.4 of the 
May number of this journal. With 
regard to this particular article he says 
that the original of it was brought to 
him by Gian Chand and Devi Sharan 
Sharma to be copied out, that he glanced 
over it and refused to copy it as he 
considered it insulting, and told them 
that he would not copy it as it was an 
attack on his religion. There is no 
reason to doubt the truth of this wit- 
ness’ statement. 

In addition to the statements of these 
two witnesses there is the evidence of 
p, W. 4 Mohamed Abdullah, who is 
employed in the Aftab Barqi Press, where 
this journal was printed. This witness’s 
duty was to see that the lithographic 
stones were correctly prepared. In his 
cross-examination after the charge he 
stated that about the 14fch of the month, 
some six weeks before the date of his 
evidence, that is somewhere about the 
lith May, Gian Chand brought a copy 
of this journal to his press to be printed. 
As Gian Chand brought it after 4 o’clock 
when the press closes, at first the witness 
refused to print it. Gian Chand, how- 
ever, said that be wanted it to be printed 
urgently as the paper was to be issued 
the next day. On account of this urgency 
the journal was printed. 

I am unable to see any reason for 
doubting the veracity of these three 
witnesses, and have no hesitation in 
holding that Gian Chand’s statement 
that he was absent from Amritsar when 
this May number was printed and issued 

is entirely false. In my judgment it has 

♦ * ^ 
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been established that Gian Chand took, 
an active part in the publication not 
only of the May number of the “ Vart- 
man" alone, but of this particular 
article, and I regard the evidence of 
P. W. 12 Habibullah as true. 

Devi Sharan Sharma is admittedly 
the author of this article. His statement- 
is that he wrote it in Hindi and put it 
into the letter box of the office of the- 
“ Bisala-i-Vartman " and never saw the- 
article again till he read it in Court. 
There is no evidence in support of this 
statement that it was written in Hindi,, 
and having regard to the fact that be^ 
admits knowing Urdu, and further admits 
that he wrote in Urdu an article for the* 
June number, the original of which was 
produced in Court by P. W. 8 Habib' 
ullah, I have no hesitation in holding 
that bis statement is false. F. W. 8* 
Habibullah, who is the same witness as 
P. W. 12 in the case against Gian Chand, 
stated very positively that the manu- 
script for the whole of the April issue* 
was brought to him to be copied by Gian 
Chand Patbak and Devi Sharan Sharma 
and that the same two persons came' 
together when they brought him the 
original material to be copied for the 
May issue. He has further sworn that 
when he read the title of this particular 
article " Sair-i-Dozakh, " his suspicions 
were aroused and he read the article. 
On reading it he became angry and 
returned it to the two men saying that 
he would not copy it, whereupon Devi 
Sharma said to him : 

I am the author ; I have written this lUz- 
mua ; 1 am responsible ; copy it why are you 
afraid. 

In my judgment the evidence of this 
witness is enough to prove that Devi 
Sharan Sharma took an active part in 
the publication of this article of which 
he is admittedly the author. The state- 
ment of this witness is further supported 
by P. W. 10 Shah Mohammad, who 
undoubtedly copies this article not only 
for Gian Cband but for Devi Sbaran 
Sharma. He is positive tbit the manus- 
cript of this article was brought to him 
by both Gian Cband and Devi Sbaran 
Sharma in the first week of May, the 
article being included in the other 
matter which was given to him to copy. 

There are two other witnesses namely 
P. W. 18 Sheikh Muhammad Sikandar" 
and P. W. 15 Lai Din, who weres. 
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produced by the prosecution to 
prove that Devi Sharan Sharma 
had published this particular article. 
It is nob necessary to discuss the evi- 
dence of these two witnesses as in my 
opinion they are both wholly unworthy 
of credence. That Sheikh Muhammad 
Sikandar knew Devi Sharan Sharma is 
possible, but the statement made by 
him as to his conversations with the 
accused is in my opinion utterly false. 
Relying on the evidence given by Habi- 
bullab and Shah Muhammad I hold that 
Devi Sharan Sharma Wus responsible for 
the writing and publication of this 
particular article. 

I next turn to the article itself. It 
is not necessary nor advisable to set it 
out at length as to do so would tend to 
:giv6 it further publicity. Suffice it to 
say, that it purported to be a dream in 
which the writer was borne to heaven 
where he was given a mysterious animal 
to ride and on its back he visited para- 
dise and hell. In the latter place he 
professed to have seen certain historical 
Muslims surrounded by a large number 
of other Muslims and held certain 
•ooversations with them. 

The article is in extremely brd taste, 
■scurrilous ia nature and is a disgusting 
-satire on certain incidents in the life 
of the holy prophet of Islam. 

The next question is whether this 
article falls within the purview of 
S. lo3-A, I. P. G. The section is as 
iollowa : 

Whoever by words, either spoken or written, 
or by signs, or by visible representations, or 
otherwise, promotes or attempts to promote 
feelings o{ enmity or hatred between different 
classes of Her Mijesty’s sabjeots shall be pun- 
ished with imprisonment which may extend to 
two years, or with line, or with both. 

The case for the prosecution is that 
lihetwo accused wrote and published 
this article with the intention of pro- 
moting hatred and enmity between the 
Muslims generally and those members 
of the Arya Samaj and Hindu Sabha 
who approved of, and were responsible 
ior, the Shadhi and Sangatban move- 
ments, and who, it was contended, were 
believed to be behind these two accused. 
It was urged that while the said move- 
ments were in themselves praiseworthy 
the methods adopted by certain members 
in promoting them ware objectionable 
and had already strained the relations 
between the two communities or classes 


and that this article had created a 
great stir in Amritsar and elsewhere and 
the relations between Muslims and such 
Hindus had become still more strained. 
It was further contended that the inten- 
tion of the accused could be deduced 
from : (1) the nature of the article ; (2) 
the policy of the paper in which it 
was published ; (3) the class of persons 
whom it was sought to reach; (4) the 
fact that it was published at a time 
when the relations between the two 
communities were strained ; and (5) the 
antecedents of the accused. 

Un the other hand, it was contended 
by Mr. Puri for the two accused that 
intention was an essential ingredient of 
the offence against which this section 
was aimed and that : (1) the article in 
question produced no feelings of any 
kind ; (2) the article certainly did not 
produce “hatred" or ‘‘.enmity": (3) 
the article did not produce any feelings 
such as are contemplated by the section, 
as the hatred or enmity sought to be 
promoted must be reciprocal, that is the 
Muslims must have hatred or enmity 
against Hindus and Hindus against 
Muslims; (4) while intention could be 
gathered from the words themselves, 
the words should be ignored if it is 
sought to prove it by other evidence ; 
and (5) that the words themselves did 
not shocv any such intention. He 
further contended that there was not 
a tittle of evidence on the record con- 
necting either the Arya Samaj or Hindu 
Sabha with the two accused'or with the 
publication of this article. 

As to the last contention I may say at 
once that there is no evidence of any 
sort showing that the promoters of the 
Shudhi and Sangatban movements were 
in any way connected with the two 
accused or with this article, and if it 
was the intention of the prosecution to 
prove any such connexion they have 
failed. 

At the same time I do not think 
that this fact really affects the 
case for the Crown. Gian Chand is 
indeed a member of the Arya Samaj and 
Devi Sharan Sharma an Arya Samaji by 
conviction though not actually a mem- 
ber. The evidence on the record shows 
that these two accused took an active 
part in certain of the proceedings of the 
local Arya Samaj. The '* Risala-i-Vart- 
man" itself states that its object was to 
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promote Shudhi and Sangatban and in 
these circumstances it cannot be re* 
garded as surprising if the Muslims of 
Amritsar came to the conclusion that 
this article had the approval of the Arya 
Samaj and*Hiodu Sabha, more especially 
as since its publication one Hindu 
gentleman alone publicly condemned 

it, 

Before proceeding further I would 
state that I have carefully studied the 
cases shown in the list appended to the 
judgment, some of which were cited at 
, the bar, but do not think it necessary to 
discuss them, as I am in full accord with 
the following exposition of S. 153-A, 
I. P. 0.. given by Rankin, J., in P. K. 
Chakarvarti v. Emperor (1). 

It is settled law that S. 153-A, I, P. C., 

does not mean that any person who 
publishes words that have a tendency 
to promote class hatred can be convicted 
under that section. The words “ pro- 
motes or attempts to promote feelings of 
enmity” are to be read as connoting a 
successful or unsuccessful attempt to 
promote feelings of enmity. It must be 
the purpose or part of the purpose of the 
accused to promote such feelings and, if 
it is no part of his purpose, the mere 
circumstance that there may be a ten- 
dency is not sufficient. It is quite true 
that whether or not the promoting of 
enmity is the intention is to be collected 
in most cases, from the internal evi- 
dence of the words themselves, but I 
know of no authority for saying that 
other evidence cannot be looked at, and 
it appears to me that the explanation 
shows quite conclusively that in any 
matter on which other evidence could 
assist it may be taken. The learned 
Chief Presidency Magistrate has himself 
pointed out that, even on the question 
of likelihood to promote ill-feelings the 
facts and circumstances of the time must 
be taken into account and something 
must be known of the kind of people to 
whom the words are addressed. Although 
other evidence is not excluded it is true 
that from the nature of the case, the 
internal evidence of the words used and 
the meaning of the words used will very 
generally be decisive of the question 
whether or nob the Court is confronted 
with a successful or unsuccessful at- 
tempt to promote feelings of enmity. 
They will be dec isive in all cases where 

(1) A. I. R. 1926 Oal. 1133=54 Cal. 59. 


the intention is expressly declared ; also^ 
if the word;4 used naturally, clearly and. 
indubitably have such a tendency, then 
it must be presumed that the publisher 
intended that which is the natural re* 
suit of the words “ used" : In re Amrild 
Bazar Patrika Press (2). But the words- 
used and their true meaning are never 
more than evidence of intention, and it 
is the real intention of the accused that 
is the test. Joy Chandra Sarkar v. 
Emperor (3) ; In re Amrita Bazar Pat- 
rika Press (2) ; Besant v. Advocate^Qen^ 
eral of Madras (4). I cannot assent to any 
doctrine of “ constructive intention 
such as the Magistrate has in this case- 
adopted. 

The learned counsel for the Crown is^ 
therefore, in my opinion, right in saying 
that “ intention” can be deduced from 
the internal evidence of the words used 
by the writer. I think too that it 
permissible to examine the general 
policy of the paper and also take into 
consideration the persons for whono it 
was written and the state of feeling 
between the two communities at the 
time of publication. 

A reference to the article itself to my 
mind clearly shows that the words 
employed are such as would in the ordi- 
nary course create hatred and enmity 
in the minds of the Muslims against tbal^ 
class of Hindus whom the said Muslims 
hold responsible for this particular 
article. 

There is ample evidence on the record 
to show that the relations betwflsn 
Hindus and Mahomedans in Amritsar 
had been strained for a considerable 
time. The evidence of Mr. Hamilton 
Harding, Sheikh Abdul Aziz and Deputy 
Superintendent of Police Mir Faiz-ul 
Hassan is in my opinion sufficient to 
establish this fact. Their evidencOr 
moreover i^ supported by the statements 
of P. W. 7 Mauivi Sana-Ullah, P. W. B. 
Hissam-ud-Din, P. W. 9.. AH Bakhsh, 
P. W. II Muhammad Yaqub and P. W* I-® 
Daud Ghaznavi, although possibly these 
non-official witnesses have expressed 
themselves somewhat strongly. A re- 
ference to the May number of the 
* ' Risala-i-Vartman" shows clearly thaj^ 

(2) [1920] 47 Cal. 190 = 64 I. 0. 678 = 

Cr. L. J. 99. , n 

(3) [1310] 38 Cal. 214 = 10 I. C. 948 — 13 

Cr. L, J. 348. 

(4) A. I. R. 1919 P, 0. 31 = 43 Mad, 146 = 46 

I. A. 176 (P. C.). 
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the object of this journal was to support 
the Shudhi and Sangathan movements. 
This of course does not amount to evi- 
dence establishing that the promoters 
of these two movements had anything 
to do with this publication, but it is 
evidence to show the intention with 
which this particular journal was started 
and its general policy. When words 
used in an article are likely to produce 
hatred they must be presumed to have 
been intended to have that effect unless 
the contrary is shown, and in the pres- 
ent case, having regard to the fact 
that the words used in this article 
clearly tend to promote hatred and 
enmity between Hindus and Mabom- 
edar.s as a class, it is for the accused 
to show that his intention was other 
than the ordinary one deducible from 
the actual words used. 

Mr. Puri’s first contention that this 
article failed to produce any feelings at 
all appears to me to be untenable. He 
contended that admittedly in Amritsar 
for some time past relrgious debates had 
been held, that a large concourse of 
people had been present at them, and 
that although there were various Islamic 
institutions (at least sis being referred 
to in the evidence), there was no evi- 
dence to show that prior to the 4th of 
June 1927, any esception had bean taken 
to this article. He referred to the evi- 
dence of P. W. 7 Maulvi Sana-Ullah, 
who stated that he read this article 
somewhere about the 27th of May but 
that he had not referred to it in any 
way whatever in his own periodical, the 
“ Ahl-i-Hadis.” Finally, ha contended 
that nobody would have taken any 
exception to this article had it not been 
for the part played by the mirza of 
Qadian in sending a poster to Amritsar 
which contained extracts from this ar- 
ticle and was described by the police 
witnesses as highly infiammatory. A copy 
of the poster has not been brought on 
to the record and therefore its contents 
are not known. In the opinion of the 
Superintendent of Police it was infiam- 
matory and it appears that it was 
proscribed. At the same time there is 
ample evidence on the record to show 
that towards the end of May and before 
this poster was distributed in Amritsar 
the Mahomedans had noticed this ar- 
ticle and had become excited over it, 
"and 1 must therefore hold that the pub- 
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licatioD of this article did produce a 
certain amount of excitement. 

It was next contended by Mr. Puri 
that even if feelings bad been excited 
they were not feelings of hatred and 
enmity. In this connexion he pointed 
out that P. W, 7 Maulvi Sana Ullah 
stated that on reading this article he 
was deeply wounded and felt indig- 
nation. Similarly P. W. 9 Ali Bakhah 
said that it created indignation in his 
mind, while P. W. 15 Muhammad Yakub 
felt upset and P. W 16 Daud Ghaznavi 
received a shook, Ahmad Hassan (P. 
W. 17) feeling resentment and anger. 
The only witness who actually used the 
word “ hatred ” is P. W, 8 Hissam-ud- 
Din and Mr, Puri urged that the feelings 
aroused in him really amounted to a 
murderous desire which might possibly 
fall within the ambit of S. 505 (c), 
I. P. 0., but not within the purview of 
S. 153-A. With this view I am unable 

to agree. I have carefully studied the 
evidence of all these witnesses and after 
allowing for a certain amount of exagger- 
ation and strong language, it seems to 
me that the feelings aroused in their 
mind on reading this article were feelings 
which may properly be held to fall 
within the meaning of hatred " and 
enmity " as those words are used in 
S. 153-A. 

The next contention of the learned 
counsel was that there was no evidence 
on the record to show that any Hindus 
had read the article and as a result of 
reading it felt hatred and enmity towards 
Musalmans. He contended that the 
object of S. 153-A was to prevent the 
promotion of hatred and enmity between 
classes and that this hatred and enmity 
should be reciprocal and not merely 
unilateral. No authority was cited for 
this proposition and I have not been 
able to find any. 

It was next urged that any feelings 
that might have been aroused on reading 
this article should have been directed 
against the writer and confined to him 
and that the evidence on the record only 
shows that, so far as the witnesses were 
concerned, they had reason only to hate 
Devi Sharan Sharma. It was further 
pointed out that the resolution passed 
at the meeting in Ebair Din’s mDsque 
on the 6th June 1927, condemned the 
article and its writer and made no refer- 
ence to the Arya Samaj or to the Hindu 
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Sibha. The evidence of the witnesses 
however, shows that although, as a result 
of the aldreases made at this meeting 
the resolution that wai passed con- 
demnei the article, the spaeches them- 
selves were directed against not only the 
writer and the elitor, but also against 
those who were looked upon by the 
Mahome.lans as being responsible for 
and as being behind the author of this 
attack. 

It was next urged that the attack, 
assuming it to have been made on the 
prophet Mahomed, was confined to him 
in his individual capacity and not as an 
attack on a class. Hiving regard to the 
picture painted in this article it seems 
to me that there is really no force in this 
contention. The holy Prophet is depic- 
ted as being in hell suffering extreme 
torture; around him are his wives simi- 
larly situated, while around them all 
there are others beyond number, all in 
the same state of suffering. In my 
judgment the article deals with the 
Prophet Mahomed not as an individual 
but as the founder of Islam, and attempts 
to emphasize the futility of the Pro- 
phet’s claims as the “ intercessor ” for 
his followers. Mr. Puri’s references to 
the " Life of Mahomed" by Sir William 
Muir and Dante's " Inferno" appear to 
me to be utterly valueless. It is in my 
opinion ludicrous to compare such works 
with a scurrilous article like the one 
under consideration. It seams to me 
that to depict the founder of Islam with 
his wives and numerous followers in 
hell undergoing the tortures of the 
damned was bound to inflame the minds 
of Massalmans in general against the 
writer of the article and that class who 
rightly or wrongly were believed by 
them to be behind him. 

It was further contended that it had 
been admitted that the Shudhi and 
Sangthan movements were not objec- 
ted to by Muslims any more than were 
the corresponding movements of Tab- 
ligh and Tanzim carried on by the 
Muslims, objected to by the Hindus, and 
that in order to convert a man from one 
religion to another it was inevitable that 
the good points of the latter and the bad 
points of the former would be canvassed 
4nd that this wonld necessarily tend to 
ornate a certain amount of ilHeeling. 
In othar words the learned counsel 
endeavoured to suggest that this article 
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was nothing more than a proper and 
legitimate attempt at doing missionary 
work. This brings me to a consideration 
of In re Pi, Kali Charan Sharma v. 
King-Emperor (5), decided by a special 
bench consisting of three Judges of the 
Allahabad High Court, a case relied on 
by the learned counsel for the Crown 
and criticized adversely by Mr. Pun. 
That case dealt with a book entitled 
*' Bichitra Jewan " which had been 
declared forfeit by the local Government 
under S. 99- A, Criminal P. 0., on the 
ground that it contained matter, the 
publication of which was punishable 
under S. 153- A. 

The writer had under S. 99'B, Criminal 
P. C. moved the High Court to have the 
order of forfeiture sob aside. It th*is 
became necessary for the Special 
Bench to decide whether by the publi- 
cation of this book the provisions of 
S. 153-A had been contravened. The 
writer of that book urged before the 
special bench inter alia (1) that he bad 

written the book in a spirit of fair and 
honest criticizm ; and (2) as a preacher 
of the Arya Samaj his propaganda was 
mainly confined to the reclamation of 
Hindus from other religions and 09" 
X>ecially from Islam. 

I mention these contentions because 

they ar^ what have been urged before us 

by Mr. Puri in connexion with the 

article now under consideration. As 

to the contention that the article 

was written as legitimate ** missionary 

work, the first point to note is that the 

two accused have not themselves 

advanced such a claim — a claim that 

was specifically advanced by the writer 

of the " Bichitra Jewan. ’’ It was held 

there that it was nob possible 
to assent to the proposition that there i3 u 
limit bo the liceoso permitted to e miMiooery i 
the advocacy of the merits of his own religion 

and that . 

while it must be recognised that in 
where there is religious freedom a certain ' 
tude must of necessity be conceded* in 
of the free expression of religious opinion 
with a certain measure of liberty to oritioisa tn 
religious beliefs of others, 

it was .u t to 

contrary to all reason to imagine that liberty t 

criticise includes a license to resort 

to vile and abnsive language. ^ After 

giving full weight to Mr. Puri's critici^ 

I find myself in agreement with the 
views above expressed and must bojg^ 
(5) A. I. R. 1927 All. 649. 
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that the arbiole " Saii-i-Dozakh ” oannofc 
be regarded as merely an attempt at 

missionary ’* work on the part of the 
two aooused before us. 

The further contention that it was 
fluch fair criticism as fell within the 
explanation to S. 153'A also appears to 
me to be untenable. The explanation 
is as follows : 

It does not amount to an oSence within the 
meauing of this section to point out without 
iBilicious intention and with an honest view to 
their removal, matters which are producing or 
have a tendency to ptoducs feelings of enmity or 
hatred between different classes of Her Majesty’s 
subjects. 

As pointed out by Mr. Justice Rankin 
.in Ckakraoarti v. Emperor (at p. 65) : 

In this e:£planation we have what the Judicial 
Committee has called “ a delicate balancing ” of 
two important political considerations 

itnd further that 


in applying these balancing principles it is 
inevitable that different minds may come to 
■ different results, one mind attaching more 
weight to the consideration of freedom of argu- 
ment, and the other to the preservation of law 
and order or of harmony : vide Besant v. Advo’ 
cate-Oeneral of Madras. 

It is possible to conceive the writing 
of a reasoned, critical and strong attack 
on a religion or its' founder, written by 
way of comment on that religion or on 
Its founder with a view to induce persons 
to forsake that religion, for another, 
which might fall within the explanation 
for the reason that though there may be 
a tendency in the language employed to 
promote hatred or enmity the language 
used did not of necessity convey that 
[intention or where the writer has been 
able to prove by evidence that that was 
not bis intention even in part. 

At the same time a scurrilous and 
vituperative attack on a religion or on 
its founder (and it seems to me difficult 
to distinguish an attack on the founder 
of a religion from an attack on the rail* 
glon founded by him) would require a 
considerable amount of explanation to 
take it out of the substantive part of 
S. 153A and bring it within the four 
corners of the explanation. 

While therefore I am not prepared to 
accept the contention of the learned 
counsel for the Crown that any criticizm 
of a religious leader, whether dead or 
.alive, falls within the ambit of S. 153A, 
.1. P. 0. I would hold that the writing 
•of a scurrilous and foul attack on such a 
treligious leader would prima facie fail 
TUnder the said section. 


In the present case reference to the 
explanation and to the article in ques- 
tion clearly shows that the latter does 
nob come within the former. 

Turning then to the exposition of 
S. 153A by Rankin, J., which 1 have 
adopted, I would hold that in writing 
and publishing this arbiole the two ac- 
cused have brought themselves within 
the purview cf that section and are guilty 
of the offence made punishable thereby. 

There remains the question of sen- 
tence. Sir Muhammad Shaft urged that 
it should be deterrent. Mr. Puri 
strenuously contended that it should be 
nominal. He pointed out that P. W. 
Abdul Aziz had deftnitely stated that 
the tension between tbo two commu- 
nities was due to the activities of both 
in connexion with the rival movements 
of Shudhi andSangathan on the one baud 
and the Tabligh and Tanzim on the 
other and had also stated, that, what 
counsel termed the “gutter press” of 
both communities had been equally 
aggressive, the aggressiveness having 
greatly increased within the last few 
months. He urged that as the Muslims 
had not been proceeded against by Gov- 
ernment, the accused drew two conclu- 
sions: (1) that scurrilous writings of this 
nature were not regarded as offences and ; 
(2) that the penal provisions regarding 
such writings were meant for Hindus 
alone, and ‘therefore as private persons 
could not take action under S. 153-A 
they were driven in desperation, to 
retort in this manner. 

I can only conclude that action was 
nob taken by Government in connexion 
with the writing referred to by Mr. Pnri 
viz., the “journey from Delhi to Adama- 
bad (nowhere) and the “Unisiwin saddi 
ka Maha Rishi” because they were not 
considers 1 by Government to have trans- 
gressed the law. 

It is in evidence that Devi Sharan 
Sbaima bad been the editor of a 
periodical called the “Sa^ya Dharam 
Parebarak” which published matter in 
the early part of this year which 
necessitated warnings from Government 
on three separate occasions, on the last 
of which on the 19th March he was told 
that a repetition of such publications 
would result in proceedings being taken 
against him. Immediately after the 
last warning be ceased to edit that paper, 
another parson declaring himself the 
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printer and publisher on the 8th April, 
while the present journal was started 
by declarations on the part of Gian 
Ohand on the 28th March. In these 
circumstances I am of opinion that this 
article was written and published by 
Devi Sharan Sharma with the deliberate 
intention of promoting hatred and en* 
mity between Muslims and Hindus, and 
therefore consider that substantial 
punishment should be awarded to him. 
1 would, therefore, sentence him to 
rigorous imprisonment for one year and 
payment of a fine of Ks. 500 or in default 
further rigorous imprisonment for a 
period of six months. 

The case of Gian Chand Fathak is on 
a somewhat different footing. He is the 
declared printer and publisher of the 
“Risala*i*Vartman" and is also the editor. 
Farther it is in evidence that he took a 
personal interest in the publication of 
this article. At the same time I do not 
think that the part he played in con- 
nexion with the publication of this 
article calls for such severe punishment, 
and would therefore sentence him to 
rigorous imprisonment for a period of 
six months and payment of a fine of 
Ks. 250 or in default further rigorous 
imprisonment for three months. 

Skemp, J. — I concur. 

D.D. AccVi^ed convicted. 
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Tek Ohand and Agha Haidar, JL 

Duni Chand — Plaintiff — Appellant. 

v. 

Mota Singh and another — Defendant?- 
— Respondents. 

S. A. No. 2070 of 1923, ‘Decided on 
28th June 1927, from the decree of the 
Dist., Judge. Ludhiana, D/- 10 th May 
1923. 

(a) Civil P. C., 0. 9, E. 13— Parly absent 
when compromise arrived at by other parties 
No separate suit lies to set aside the decree 
unless there is fraud— Civil P. C., 0. 23, R. 3. 

A fresh suit does not lie to set aside a decree 
passed on a compromise, on the mere grounn 
that the plaintiffs who were sni juris were not 
the consenting parties to the compromise. The 
proper remedy to impeach a decree is by an 
appropriate proceeding taken in the suit m 
which the decree was passed, e, g., an application 
under 0. 9, R. 13, Civil P, 0., to set aside the 
ex'parte decree or an application for review, or 
an appeal to the superior Court. But if the 
decree is not tainted with fraud, no suit lies to 
set it aside ; 1 Lah. 344, Poll. ^ - 

[P 603 0 2 ; P 604 0 IJ 
(6) Decree — Setting aside— Fraud must be 
defined on the face of decree— Irregularity or 
overstatement of claim is not fraud. 

The fraud which should be established, befofe- 
a deeree passed by a Court of competent juris* 
diotion could be set aside in a separate actio^ 
must be fraud whioh can be explained and definon 
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apou the face of a decreo and mete irregularicy, 
or the insistiag upoa rights whioh, upou a due 
iavestlgatioQ of those rights, might be fouud to 
be overstated or ovete&timated, Is not the kiad 
of fraud whioh will authorize the Court to set 
aside a soiojiu deoislou which has assumed the 
form of a decree, Pafc/i v. irarci (1890) L. R. 

3 Ch. 203, Rel. on. (P G04 C 2] 

^ (c) Decree — Setting aside — Fraud — Relief 
as to, is discrettonarp — Plaintl^ viust prove 
himself to be free from fault throughout. 

The power of a Court to set aside a judgmeat 
ou the ground of fraud is discretionary aud the 
party who wants a judgment to be vacated must 
show reasons why he did not assert and enforce 
his rights at the proper time. He must explain 
the whole course of his conduct throughout the 
previous litigation and must free himself from 
all imputation ; dS Mad. 203, Rel. on. 

[P604 0 2, PG05 C 1] 

M, Sleem — for Appellant. 

Bishan Narain — for Respondents. 

Tek Chand, J . — Mota Singh, defend- 
ant respondent instituted a suit for 
possession by way of pre-emption of a 
vacant site which had been purchased 
jointly by two brothers, Achhru Ram 
and Duni Chand. On the 26th April 
1921, all the parties, viz, Mota Singh 
pre-emptor and Achhru Ram and Duni 
Chand vendees, were present in Court. A 
compromise was mooted and at the joint 
request of the parties the case was 
adjourned to the next day to have the com- 
promise written out and filed in Court. 
On the 27th of April 1922, Mota Singh 
pre-emptor and Achhru Ram, one of the 
vendees, only appeared, Duni Chand being 
absent. An application embodying the 
terms of the compromise and signed by 
Mota Singh and Achhru Ram was filed 
praying that a decree be passed in favour 
of Mota Singh against the vendees on 
payment of Rs. 525 on or before the 12th 
of May 1922. It was stated in the 
application that Duni Chand was absent, 
but that his brother Achhru Ram under* 
took responsibility on his behalf. The 
court accepted the compromise and passed 
a decree in accordance with its terms 
against both Achhru Ram and Duni 
Chand. As agresd, the sum of Rs. 525 
was deposited in Court by Moto Singh 
I pre-emptor on the 10th of April and was 
i duly withdrawn by Achhru Ram, one of 
the vendees. 

Two days later, on the 12th May, 
1922, the other vendee Duni Chand 
filed an application under S. 141, Civil 
P. 0., stating that ha had not authorized 
Achhru Ram to file the compromise on 
his behalf, that he was not bound by it 
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and that the decreo passed against him 
be set aside. This application was re- 
jected as being incompetent. 

On the 19th of December 1922, Duni 
Chand instituted the present suit for a 
declaration that the compromise dated 
the 27th April 1922, and tbs decree passed 
thereon were obtained “without his 
consent and authority, fraudulently and 
unlawfully” and was ineffectual against 
him. The trial Court dismissed the suit 
holding that Achhru Ram was not a 
member of a joint Hindu family with 
the plaintiff and he had not been autho- 
rized by the latter to act on his behalf, 
but the plaintiff bad failed to prove that 
any fraud had been committed on him or 
on the Court, and that, on the other 
hand, the conduct of the plaintiff in 
absenting himself on the 27th and 
keeping quiet till the money bad been 
withdrawn by his brother was fraudu- 
lent. On appeal the District Judge, 
affirmed the decree of the trial Court 
holding that the suit was not maintain- 
able, but the plaintiff's proper remedy 
was to have the decree set aside under 
O. 9, R. 13, or to prefer an appeal or an 
application for review. 

Duni Chand, plaintiff, has come up in 
second appeal to this Court and two 
points have been urged on his behalf by 
Mr. Sleem. In the first place it is con- 
teilided that on the findings of the Court 
below fraud on the part of the defendant 
is established ; and secondly, that even if 
the lower Courts are right in holding, 
that fraud is not proved, the suit is still 
maintainable as the compromise had not 
been authorized by Duni Chand appellant 
and is not binding upon him. 

In answer to the second of these con- 
tentions. reference may be made to a 
division bench decision of this Court in 
Jhanda Singh v. Mt. Lachhmi (1), 
where, under somewhat similar circum- 
stances, it was held that a fresh suit 
does not lie to set aside a decree passed 
on a compromise, on the mere ground 
that the plaintiffs who were sui juris 
were not the consenting parties to the 
compromise. The following observations 
of the learned Chief Justice, who deli- 
vered the judgmeat of the Court in that- 
case, may be usefully referred to : 

It is further oonteuded that the plaiutins were 
not preseat at the time when the compromise 

(1) [1920^1 Lah. 344=68 P. L. R. 1920=50 
I.C. 878=22 P.W.R. 1920. 
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was arrived at and did not give their consent to 
the terms of the compromise. The decree was 
consc'iaently ex parte so far as they were con* 
ceraed and should not adversely affect their 
interests in the estate. The simple answer to 
,this contention is that the proper remedy to 
|impeach a decree is by an appropriate proceeding 
itaken in the suit in which the decree was passed 
le. g., an application under O. 9, R. 13, Civil 
P. C.. to set aside the ex-parte decree, or an 
application for review, or an appeal to the 
superior Court. But if the decree is not tainted 
with fraud, no suit lies to set it aside vide 
inter alia Sadho Missar v. Qoldb Singh (2). 

I am not unmindful of the rulings of 
the other High Courts based on the 
dictum of Vaughan Williams, J., in 
Huddersfield Banking Co. v. Lister (3). 
which are not in strict accord with this 
decision, see Sarhesk Chandra Basu v. 
Hari Dayal (4), Kshetra Moni Dasi y. 
Amodini Dasi (5). and Shami Nath v. 
Eamjas (6) ; but the facts of those cases 
were distinguishable and in any case, 
•having regard to the finding that the 
plaintiff’s own conduct has not been 
above board in this case, I do not think 
it necessary to discuss this point any 
further. 

Mr. Sleem for the appellant relies on 
Ashootosh Chandra -7. TaraProsonno Rai 
<7), Surendra Hath v. Hemangini Dasi (8) 
Manohar Lai v. Jadunath (9J ; but none 
of these cases is in point. In each of 
them, the plaintiffs were minors at the 
time when the compromise in the pre* 
vious litigation was filed in Court and 
the requirements of 0. 32, R. 7 or the 
corresponding sections of the former 
Code bad not been fulfilled. It is well 
known that the case of a minor plaintiff 
stands on an entirely different footing 
and such cases have no bearing on the 
question before us. I must, therefore, 
hold that Duni Chand plaintiff could 
maintain the present suit only on the 
ground that the compromise or the 
decree based thereon was obtained by 
fraud. 

Coming now to the first point, it is 
urged that the facts found by the lower 
Conrt amount to fraud, but I am unable 

(2) [1899] 3 0. W. N. 375. 

(3) [1895] 2 Ch. 273=64 L. J. Ch. 623=43 
^ W. R. 567=12 R. 331=.72 L.T. 703. 

(4) (1910J 14 0. W. N. 451=5 J. C. 236=11 

O. Ij. j. 346. 

5) [1912] 16 I. 0, 611. 

6) [1912] 34 All. 143=13 I. C. 80=9 A.L.J. 1. 

. (7) [1884] 10 Oal. 612. 

(8) 11907] 84 Gal. 83. 

(9) [1906] 28 All. 585=33 I. A. 128=3 A.L.J. 
710=9 O.C. 219(P.C.>. 


Singh (Tek Chand, J.) 

to accept this contention also. In the 
application embodying the terms of the 
compromise, all the facts were clearly 
and correctly stated and nothing was 
concealed either from the opposite party 
or the Court. It was specifically men* 
tioned that Duni Chand plaintiff was 
not present at the time and Achhru Ram 
undertook responsibility for him. In 
ascertaining what should be established 
before a decree passed by a Court of 
competent jurisdiction could be set aside 
io a separate action on the ground of 
fraud, it is necessary to keep, in view 
the following remarks of Cairns, L. J*, m 
Patch V. Ward (10). 

Now it is necessary to bear in mind what is 
meant, and what must be meant by fraud, when 
it is said that you may impeach a decree, signed 
and enrolled on the ground of fraud. The 
principle on which a decree may he thus ini' 
peached is expressed in the case ^hich is 
generally referred to on this subject. Tke 
Duchess of Kingston*s case (11), where the Judges 
being consulted by the House of Lords replied 
to one of the questions ; Fraud is an extrinsic 
collateral act. which vitiates the most 
proceedings of Courts of Justice. Lnr4 Coke 

says it avoids all judicial acts, ecclesiastical or 
temporal. The fraud there spoken of must 
clearly, as it seems to me, bs actual fraud, 
that there is on the part of the person chargeable 
with it, the malus animus, the mala mans 
putting itself in motion and acting in order to 
take an undue advantage of some other person 
for the purpose of actually and knowingly 

defrauding him I apprehend the fraud there* 

fore, must be fraud which you can explain and 
define upon the face of a decree and that 
irregularity, or the insisting upon rights whion 
upon a due investigation of those rights, nugbt 
be found to be overstated or overestimated, is 
not the kind of fraud which will authorize the 
Court to set aside a solemn decision which basj 
assumed the form of a decree signed and 
enrolled. 

It is obvious that the plaintiff's alls' 
gations, even if true, fall short of fraud 
as described above. I would, therefore, 
hold with the lower Court that the 
plaintiff has failed to establish fraud and 
his suit must fail. 

I may also remark that even, if fraud 
had been established in this case it was 
not incumbent on this Court to pass a 
decree in the plaintiff’s favour. It is 
well settled that the power of a Court 
to set aside a judgment on the ground of 
fraud is discretionary and the party who 
wants a judgment to be vacated must 



(10) [1896] 3 Oh. 203=18 L. T. 134=16 W. B. 


441. 

(11) [1776] 2 8m. L. C. 593. 
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show reasons why he did not assert and 
enforce his rights at the proper time. 
Ee must esplain tbe wh^ie course of his 
conduct throughout the previous litiga* 
tim and must free himself from all 
imputation ; See Ghiiinayya v. Ramamia 
(12). 

In this case, as pointed out already, 
the plaintiff Dani Ghand was present in 
Court when the compromise was talked 
about on the 26th April. He absented 
himself on the 27th, when the compro* 
mise was hied and decree passed and 
kept'Quiet till the pre'emptor bad paid 
the money in Court. It was after the 
money had been withdrawn by his 
brother and co*vendee, that he for tbe 
first time alleged that he was not bound 
by the compromise. His own couduct is 
not above board and the Court will not 
esercise its discretion in favour of such 
a person, unless absolutely compelled to 
do so. For the foregoing reasons, I 
dismiss the appeal with costs. 

Aga Haidar, J. — I was inclined to 
follow the law as laid down in Shami 
Nath ChaiidJn'i v. Bam Jas (6), which 
permits a suit for setting aside a decree 
on grounds other than that of fraud. 
But a division bench of this Court has 
eapressei a different opinion in Jhxnda 
Singh v. Mt. Lachmi (L), which my 
learned brother has followed. Under 
these circumstances I concur in the order 
passed by him and ajree in dismissing 
the appeal with costs. 

D.D. Appeal dismissed. 

(12) [19133 38 Mad, 203=23 M. L. J. 223=19 
I.C. 579=1913 M. W. N. 387. 
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Addison, J. 

Kirpal Singh and others — Plaintiffs — 
Appellants. 

V. 

S'>han Sing'i aud others — Defendants 
— Respondents. 

S. A. No. 1408 of 1926, Decided on 
12th January 1927, from the decree of 
the Dist. Judge, Sialkot, D/* 19th March 
1926. 

(a) Custom {Punjab) — Alienation — Outsider 
Vaylng antecedent debts after making due en- 
quiry Is entitled to have the alienation declared 
binding. 

An outsider who pays antecedent debts in con* 
sideration of the transfer of property, if he acts 
honestly and makes proper enquiry whether the 


debts are aotua )ly due, is not responsible if he 
has been deceived aud is entitled to have the 
alienation declared bindiug : C5 P. R. 1900 ; 1 
hah. 472 ; and A. I. R. 1922 Lah. 301. Foil. 

[P 600 C 1] 

(6) Custom (Punjab) ’-Alienation by Kalal for 
engaging money in trade to increase kis.income, 
which is insufficient, is for legal necessity. 

Kalals are usually eugaged iu trade or money 
lending and take up service. Therefore where 
the iuoome of laud of a KalaTis totally insuOi- 
cient for his wants, his alienating part of that 
land to invest it in trade iu order thit ha shoulcP 
be able to live is for a necessary purpose even if’ 
he be governed by agricultural custom : A, I. R. 
1924 Lah. 685 & A. J. R. 1924 Lah 41 Foil. 
A, 1, R. 1923 Lah. 142 Disc, [P C07 C 1]. 

(c) Punjab Courts Act, S. ilSecond appeal 
— The finding whether loan is required for 
lyersonal riecessUies is a firiding of fad. 

The hading that a debt is required for per- 
sonal necessities is a huding of fact which oan- 
not be contested in second appeal : A. I. R 1924 
Lah. C85 Foil. [P C07 C 2] 

Tek Chand — for Appellants. 

Moti Su,ga ) — for Respondents. 

Judgment. — One Bahadur Singb, a 
Kalal of the Sialkot district, sold 24 
kanals 18 marlas of land to Sohan Singh 
for Rg. 4,000 by a registered deed dated 
the 14th June 1924. The. plaintiffs who 
are some of his nephews, brought a suit 
for the usual declaration that tbe sale 
should not affect their reversionary 
rights as it was without consideration 
and necessity. The two Courts below 
have concurred in dismissing the suit 
and the plaintiffs have preferred this 
second appeal. 

Bahadur Singh’s wife has two bro- 
thers, namely, Manohar Singh and Sukh 
Dev Singh, tbe latter of whom has a son 
Danisbmand Singh. Danishmand Singh 
has been living with the vendor since 
his childhood as his own mother died 
when he was very young. Bahadur 
Singh in March 1923, executed a will 
in favour of this boy and the plaintiffs 
then sued to have the will set aside. 
Bahadur Singb during the pendency of 
this suit revoked the will and the suit 
was thereupon dropped. It was after 
this that the sale in question took place. 
The trial Court held that though the 
parties were Kalals they were governed 
by agricultural custom and that the land 
was ancestral. It, however, dismissed 
the suit as it held the sale to be for con- 
sideration and necessity. 

The only point argued on behalf of the 
plaihtiffs-appellants before the District 
Judge was the question of necessity and 
that is the only point before me. The 
consideration for the sale in question was 
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made up of three items: (l) Rs. 500 
for payment to the Punjab National 
Bank; (2) Rs. 1.000 to pay off a promote 
dated the 28th June, 1923, executed by. 
the vendor in favour of jManohar Singh, 
his wife’s brother and uncle of Danish- 
mand Singh, the boy who has lived with 
the vendor for most of his life. It was 
stated in the deed that this money had 
been advanced to the vendor to defray 
the expenses of an illness he had suffered 
from, namely paralysis ; (3) Rs. 2.500 

for personal necessity and karobar. 

As regards the first item'of Rs. 500: 
both Courts have held that this money 
was borrowed from the Punjab National 
Bank by the vendor some 17 days before 
-the sale and it was repaid shortly after 
the sale. Both Courts have also held 
•that the land held by the vendor is of 
very poor quality and that the income 
^jherefrom is not more than Rs. 8 per 
mensem. They have further held that 
the vendor was a man of good character 
and that it was not even alleged that he 
was of an immoral character or recklessly 
extravagant. This being the case they 
have come to the conclusion that it was 
■enough for the vendee to enquire as to 
the existence of this debt and to advance 
the money when he discovered that it 
was due especially as there was nothing 
to put him upon his guard or to make 
him think that there was anything 
wrong with this debt. 

A preliminary objection has been taken 
that this is a finding of fact which can- 
not be challenged in second appeal. I 
agree. In Devi Ditto, v. Saudagar Singh 
(1) it was held that an outsider who pays 
antecedent debts in consideration of the 
: transfer of property, if he acts honestly 
and makes proper enquiry whether the 
debts are actually due, is not responsible 
if he has been deceived and is entitled 
to have the alienation declared binding. 
This ruling covers the case of the item 
of Rs. 500 while Jkandu v. Niamat 
Khan (2) is also in point. And other 
authority of this Court is Jagat Singh v. 
Gandu Singh (3). 

The next item is the one of Rs. 1,000 
due on the pro-note dated the 2dth June 
1923, in favour of Manohar Singh. It 
may be the case as remarked by the Dis- 
trict Judge, that this item may be sus- 


(1) [I900j 65 P. R. 1900=rl900 P. L. R. 322 

(2) [1920] 1 L»h. 472=61 1, 0. 842. 

(3J A. I. B. 1922 Lab. 301. 


picious, but the District Judge, after 
considering all the circumstances, held 
that so far as the vendee was concerned 
it was a just antecedent debt within the 
meaning of the rulings -already quoted. 
This again is a finding of fact, which 
cannot be attacked in second appeal. 
Besides, on the evidence this appears to 
have been the only possible conclusion 
that could be arrived at. * The vendee 
found a pro-note which was due, the 
vendor was of good character and not 
extravagant, and it was impossible for 
him to come to the conclusion that it 
was merely a nominal debt, a document 
which was written in order to injure the 
reversioners. The appeal must also fail 
as regards this item. ^ 

The last item of Rs. 2,500 was ad- 
vanced for personal necessities and for 
trade, or rather money-lending, Both 
Courts have come to the conclusion that 
there was bona fide necessity for the 
advance of this item, Bd. 1,500 of which 
were, after the date of the sale in dis- 
pute, lent out at interest by the vendor. 
The findings in this connection are that 
Bahadur Singh, the vendor, owned only 
about 15 bighas of poor land, four bighas 
of which were already under mortgage, 
this mortgage having been effected for 
five or six years previously and ac- 
quiesced in by the reversioners as they 
have brought no suit to set it aside. 
This in itself helps to show that the 
vendor was not well off and could not 
live upon the income from his land which 
was not more than Rs. 8 a month. The 
vendor used to be in the army, but bad 
to retire some 25 years ago without a 
pension. Since then his only source of 
income has been his land, i. e., Bs. 8 a 
month, together with certain sums,, which 
had been lent out by his father, and 
which he had been able to collect. The 
sums collected, however, it has been held, 
must have been exhausted before the 
sale took place. That means that at the 
time of the sale he bad only Rs. 8 a 
month as income from his land while be 
had, six years before, to mortgage bis 
land. It was for these reasons that the 
Courts below held that part of this 
money had been advanced for personal 
necessities while the portion of it ad- 
vanced to lend out at interest was also 
considered to be a prudent and proper 
transaction and, therefore, necessary as 
that was the only way to get a sufficient 
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income fco live upon. The Courts below 
distinguished the case of Jats who had 
-been agriculturists from time immemo- 
rial who had no connexion with trade, 
and for whom it might not be a neces* 
'Sary purpose to sell an ancestral land to 
put the money in business. But they 
^considered that the case was different 
with Kalals, whose usual occupation was 
trade and service. 

The finding of the District Judge was 
attacked before me on the ground that 
)it was against the principle laid down in 
Santa Singk v, Waryam Singh (4) which 
was followed in Mohammad Usman Khan 
'V>Ata Mohij’ud‘din (5). The first ruling 
■undoubtedly laid down that a Jat agri- 
■culturist could not alienate his 'ances- 
tral land in order to start trading. Since 
“that time, however, there ’have been 
other rulings of this Court the principal 
of which is Muhammad Hassan-ud'din 
V. Saif Ali Shah (6). That was a case 
where the consideration for a mortgage 
was said to be a small amount due on a 
prior mortgage together with money 
taken for purposes of trade. The parties 
were Sayad agriculturists. The property 
.mortgaged was an ancestral sarai. In 
that case the mortgagor had only 10 
or 11 kanals of land which did not sup- 
ply him with sufficient income upon 
which ho could live. For that reason 
the Judges who decided the case thought 
be was justified in alienating the sarai 
'for the purposes of trade. They did not 
think that the division bench of the 
0.915 case intended to lay down that 
under no circumstances could a member 
of an agricultural tribe alienate ances- 
'tral property for purposes of engaging in 
trade. 

In the case before me the facts are 
•very ^similar. The vendor is a Kalal. 
Kalals are usually engaged in trade or 
money-lending and take up service. The 
income of his land was totally insufficient 
for his wants. It seems to me, therefore, 
that his alienating part of that land to 
invest it in trade in order that be should 
be able to live was a necessary purpose. 
It was also held in Bam Kishen v. Khiali 
(7) that the rules prevailing among Jats 
who have been agricultarists from time 

( 4 ) [19UJ 19 P. R. 1916=147 P. W. R. 1914-= 
24 I, 0. 361=207 P. L. R. 1914. 

(5) A. I. R. 1928 Lab. 142. 

• (6) A. I. R. 1924 Lah, 41=4 Lab. *122. 

471 A. I. R. 1924 Lab. 665. 
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immemorial that an alienation of ances* 
tral land for the purpose of raising money 
to be invested in trade is not permissible 
cannot be properly applied to the com- 
munity of Brahmans. In that caae also 
it was held that the parties were 
governed by agricultural custom. It was 
held in the case that the finding of the 
lower appellate Court that the share of 
the price of one of the vendors was re- 
quired for his personal necessities was a 
finding of fact which could not be con- 
tested in second appeal. This case, 
therefore, also covers the case before me 
as regards the item of Bs. 2,500 as to 
which it has been found by the lower 
appellate Court that this sum was ad- 
vanced for personal necessities and for 
investing in trade. 

In my opinion the Courts below came 
to the correct conclusion and I dismiss 
this appeal with costs. 

R. D. Appeal dismissed. 
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Broadway and Skemp, JJ. 

Mt. Alo and others — Defendants — Ap- 
pellants. 

V. 

Sher and others — Plaintiffs — Respon- 
dents. 

First Appeal No. 2162 of 1922, Decided 
on 27th April 1927, from a decree of the 
Senior Sub-Judge., Gujrat, D/- 29th Juno 
1922. 

Punjab Land Revenue Act (1667), 8. 44— 
Later record should be preferred to the earlier. 

The presumption of corieotness that attaches 
to revenue records must attach to the later 
record in preference to the earlier one unless it 
could be shown to be wrong. [P. 608, C. 2] 

Nanak Chand — for Appellants. 

Deoi Dayah and N. C. Mehra — for 
Respondents. 

Broadway, J. — This appeal has arisen 
out of a suit brought by Bahawali and 
others against Mt. Alo and Mt. Rajo for 
possession of 654 kanals 19 marlas of 
land situate in mauza Gbot in the dis- 
trict of Qujrat. The parties are Gondals 
and the plaintiffs allege that the pro- 
perty in suit had belonged to one Khaja 
who had died without male issue and 
that they were entitled to succeed to 
the said land in preference to Khaja’a 
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mairied daughters Mt. Alo and Mt. Bajo. 
The defendants contested that salt a 

ie.in.. that the pla.nt.fls were not col- 
laterals of Khaja ; that the vroperby was 
not ancestral ; that their hushands had 
been resident sons-m-law or khana 
damads and that in any event, if the pro- 
perty were shown to be ancestral and 
the plaintiefs proved that they were col- 
laterals.in the eighth degree, daughters 
ware not ousted from succession by them. 
The trial Court came to the conclusion 
that the plaintiffs were collaterals, that 
the property was ancestral and that the 
husbands of the two daughters ware not 
khana damads. hlolding further that 
collaterals in the eighth degree excluded 
married daughters the plaintiffs were 
granted a decree for possession as prayed 
The daughters have come to this Oourt 
in appeal and the first point for decision 
ig whether the plaintiffs have proved 
that they were collaterals of the de- 
ceased Khaja. In order to establish this 
they produced two witnesses, Sahabat and 
Salam. who in general terms say that 
the plaintiffs are collaterals of Khaja, 
and P- W. No. 3 Kbushi who says that 
he is the family bard and that the plain- 
tiffs were Khaja’s collaterals. At the 
same time he does not attempt to recite 
the pedigree-table. This evidence has 
been disregarded by the Court below and 
I think rightly. Oral evidence of this 
vague nature, in my judgmeut, would 
not afford any proof of the relatiouship. 
The trial Court has. however, based its 
decision on a pedigree-table which has 
been proved by the special kanungo. 
This pedigree-table has been compiled 
by the special kanungo from the re- 
venue records of the village settle- 
ments of 1857, 1892-93, and 1915-16. It 
appears that according to the pedigrea- 
table as drawn up in 1857 the plaintiffs 
would be collaterals, for thjy are shown 
to be descendants of one Saida, a brother 
of Mairu, from whom the deceased Khaja 
was doscended. It appears, however, 
that in 1892-93, the settlement was 
carried out under the orders of Sir James 
Wilson and it is a well-known fact that 
that officer was always very thorough in 
the preparation of all revenue records. 
At this settlement Mairu is not shown 
as the brother of Saida and, therefore, as 
the son of Bahlo, but is apparently shown 
separately, and against his name it is- 
entered that be bad acquired property « 
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by purchase. This pedigree appdaf9 to 
have been repeated in 1915-16, in which 
year there was another settlement of 
this village under the supervision of 
Mr. Williamson. 

It has been urged that preference 
should be given to the earlier pedigree- 
table. But this coutention appears to- 
be erroneous having regard to the 
remarks of Kensington and Johnstone, JJ» 
in Iskar v. Dalip Singh (1). I consider 
that there can be no doubt that the 
settlement of 1892-93 was carried out 
with greater accuracy t.han the old 
settlement of 1857, This correction was 
probably deliberately made and in my 
judgment the presumption of ooriectness 
that attaches to revenue records must 
attach to the later record in preference 
to the earlier one unless it could be 
shown to be wrong. The evidence on 
this record does not rebut this presump- 
tion and I would, therefore, hold that 
the plaintiffs on whom the onus lay, 
have failed to prove that they are col- 
laterals of the deceased Khaja. Purtherr 
I would add that, even assuming thit 
the presumption of correctness attach- 
ing to revenue records attached to- 
both equally, the result would be that? 
they would both have to be set aside as- 
rebutting one another. This would 
leave the plaintiffs still in the position 
of having to prove their relationship andr 
in my opinion, the evidence on this 
record falls far short of the proof that is- 
requisite, as I agree with the view of tbs' 
Court below that the oral evidence is- 
really worthless. In these circumstances 
I do net think it necessary to deal with 
the remaining questions, i. e., whether 
the property is ancestral and whether 
collaterals in the eighth degree would? 
succeed in preference to daughters. 

I would accept this appeal and dismiss- 
the plaintiffs’ suit with costs. 

Skemp. J. — I concur. 


R.K. 


Appeal accepted. 


(1) [1913J 215 P. W. R, I. 0. 218: 

111 P. L. R. 1913. 
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B. Telu, Applicant; — ■ Appellant;. 
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V. 

B. Bixdri ^nVi and others — Reapon- 
dents. 

Misoellaneous First Appeal No. 13U of 
1926, Decided on 8th November 1926, 
from the order of the Disb. J.. Karnal, 
D/- 8bh February 1926. 

[a) P rohate a^xd adviinSatrallon Act, S. 69— 
BeZa'ioas mentioned in ■probate application are 
not necessary parties. 

Rilations whose names are -givea in an appli- 
oatioa for probito are not necessary parties to 
th3_ prooearliugs as the law does not require 
notica to ba given to them. [p g 09 C ll 

(h) Will~Constnu:tion—Will, nainral and rea- 
sonable, should not be rigorously construed. 

In the case of a will, reasonable, natural and 
proper in its tsrms, it is not in acoordaujs with 
sound rules of oonstruotlon to apply to it those 
oanonsjwhioh demand rigorous scrutiny of docu- 
ments thjb are unnatural, unreisouable or 
tinged with impropriety : 36 All. 93 (P.C.). Foil.- 
1 L. L.J. 230 and 20 P. B. 1912, Dist. 

[P 610 0 1] 

Miiktind Ij%l Pari — for Appellant. 

ParHsh Chandra, for Shamair Chand 
—for Respondents. 

Judgment. — This is an appeal from 
an order of the District Judge of Karnal 
dismissing an application for probata of 
a will purporting to have been made by 
Mt. Bhagirathi, who was the sister of the 
appellant Telu Ram. 

A preliminary objection is raised by 
the counsel for the respondents that the 
appeal has not been properly framed on 
the ground that one of the respondents 
died before the institution of these pro- 
ceedings and that two persons who were 
parties in the Court below have not been 
impleaded as respondents. There is 
however, no force in this objection. Re- 
lations whose names are given in the 
application for probate are not parties to 
the proceedings, as the law does nob 
require notica to be given to them. The 
only necessary respondents in this appsal 
are the two caveators and they have 
been impleaded. The preliminary ob- 
jection is, .therefore, overruled. 

The will was written on the 20th 
1923. six days before the defeth 
® ..^.^^Si*^athi. It was written by a 
petition-writer, Sansar Chand, and he 
and four of the attesting witnesses (P. 
Ws. Nos. 2 to 5) have deposed that 
1927 L/77 


Bhagirathi exooufcod the will in their 
presence, her thumb-mark being taken on 
it, and that she was in hor proper senses 
and understood what she was doing. The 
will also bears the attestation of Dw 
Kabmat Ali, Assisfcant Surgeon of Karnal> 
who, although ho was not present at the* 
time of its execution, has stated that ha 
visited Mt. Bhagirathi later in tlie day 
and that she answered his questions pro- 
perly and understood what she was 
doing, and bo wrote a csrtiticafce on tho 

back of tho Will as to her being of sound 
mind. 

It does not appear to me that any seri- 
ous objection can be taken to the attest- 
ing witnesses, whom the learned District 
Judge considered to be men either of no 
position or under the influence of the 
appellant. Plaintiff’s witness No. 2 is a 
pan-seller who appears to have no con- 
nexion with the appellant. He was a 
nejfct neighbour who would naturally have 
been called bo witness tho execution of the 
will. Plaintiff's witnesses Nos. 3 and A 
are merchants and P. W. No. 5 is a Maha- 
jan. The only objection urged with re- 
ference to them is that they supply arti- 
cles to the District Board of which the 
appellant is the secretary. This is 
hardly a sufficient reason for rejecting 
their evidence. Tho writer 'of the will 
Sansar Chand, P. W. No. 1, appears to be 
cjuite disinterested. 

The evidence for the respondents 13 
only that of fchrea witnesses who say 
that they saw Mb. Bhagirathi uncon- 
scious or not in Jier proper senses five or 
six days before her death. Such evidenco 
is of no value. 

It is urged for the respondents, that if 
the will had been duly executed by Mt. 
Bhagirathi, she would have signed it as* 
she knew how to write. The reason 
given by the appellant for her thumb- 
mark and not her signature being takerr 
was that she was ill and her hand was 
shaky, while some of the witnesses stated 
that her hand did not shake and she was 
not asked to sign the will. This discre- 
pancy does appear to be important as it 
would not have been noticeable whether 
Mt. Bhagirathi had a shaky hand unless 
she actually tried to sign her name. Pro- 
bably it was because her ordinary hand- 
writing was sliaky and she could sign her 
name only with difficulty that her thumb- 
mark was taken instead of her signatur®. 
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on fcha eridencQ fehat ifc is proved to have 
bflen duly executed by Mt. Bhagirathi. 
No executor was appointed by the Will, 
so that tha appellant is entitled,^ not to 
probate, but to letters of administration 
with a copy of the will annexed. 

I accept the appeal and reverse the 
order of the lower Court, grant to the 
appellant letters of administration with 
a copy of the will annexed. The respon* 
dents, Badri Nath and Jadu Sarup. will 
pay the appellant’s costs in both Courts, 
j y^ Appeal accepted. 
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TUa ffl-tatrix was.'no doubt, as stated 
b, the leAr’ned D.f ToZ 

loing ’ ?t is contended for the respon- 

1 fXViiaf this is not enough and that it 
dents th appellant to show 

tlmt^he^ testatrix was capable of appre- 
oLt ng the" claims of those persons who 
were excluded hy the will from parti- 
cipation in the property. There might 
have been some force in the argument 
if the will had been an unnatural one, 
but that is not the case. Mt. Bhagirathi 
had been living with her brother for 
many years since her husband’s death so 
that it was perfectly natural for her to 
wish to leave her property to him. ihe 
caveators, on the other hand, had no 
claim on her. One of them namely, 
Badri Nath, was her husband’s second 
cousin, and the-other, Jadu Sarup. was her 
husband’s brother’s maternal grandson. 
Moreover, the testatrix did nob ignore 
the existence of Jadu Sarup, as she made 
a suggestion in the will that Telu 
might give Rs. 500 on the occasion of the 
marriage of Jadu Sarup or his sister. 
Prag Devi v.Natluc Mai (1), which has 
been citad by the learned counsel for 
the respondents, was a case of a win 
made in favour of nephews to the ex- 
clusion of a daughter, who the 

natural heir, and another 

namely. Indar Naratn v. J;/ 

was one in which a lady had left all her 
property to a child whom she had ad- 
opted a few days before her death, and 
whom she had no reason to favour to the 
prejudice of the heirs. Those cases are 
clearly distinguishable from the present 
one. 

In Jagrani Koer v. Diirga Prashad (3) 
their Lordships of the Privy Council 
held that in the case of a will, reasona- 
ble, natural and proper in its terms, it 
was nob in accordance with sound rules of 
construction to apply to it those canons 
which demand rigorous scrutiny of docu- 
ments of which the opposite can be said, 
namely, that they are unnatural, un- 
reasonable, or tinged with impropriety. 
The will in the present case was a per- 
fectly natural and proper one, and I find 

(X) [1926] 7 L. L. J. 230. 

(2) [19111 141 P. L. B. (191l)=233 P. W. R. 
(1911)=10 I. 0. 130=20 P . B.1912. 

(3) [1914] 36 All. 93=16 0. 0 396=22 1. C. 

103=41 I. A. 76 (P. C.). 
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Special Bench. 

Broadway, Zafar Ali, Addison, Tek 
Chand and Coldstream, JJ- 
In the matter of Muslim Outlook, Lahore, 

Criminal Case No. 1 of 1927, Decided 
on 21sfc June 1927. 

(a) Contempt of Court^Jurisdiction. 

The Lihore High. Court has jurisdiotiou to 
deal sutnniarily with cases of contempts ot 
itself ; r. R. 1926 Lah. 1 (F. B.) ; A. I.B. 
1926 All. 623 (S.B.), Foil. [P 611 0 2] 

« 5{c (6) Contempt of Court-^Attrlb uting im- 
proper motives to a Judge or Court is serious 
contempt. 

Courts are of necessity presided over by Judges 
who, like all other men, are mortal and liable 
to err. It is no offence to subject their decisions 
to fair, honest and reasonable criticism. Indeed 
these criticisms may be couched In strong, 
perhaps, even extravagant language, but to 
ascribe their decisions not to error but to ini* 
proper motives is to bring the Judge himself 
and the whole Court into contempt and nnd®r' 
mine the confidence of the public in all judicial 
pronouncements and determinations. Nothmg 
could be calculated to bring a Court or a Judge 
of a Court into contempt more than to impuw 
improper motives to that Court or Judge in * ® 
or his decisions. In re R. v. Almon (^765] 

E. B. 94 Rel. on. [P 612 0 1. P 613 0 U 

Where an article goes fat beyond the 
of fair comment ot honest criticism and 
bates to a Judge of the High Court a 
lack of exparienoe and a sense of respoasi i y 
and a remarkable want of competence . . 
as a Judge and goes on to make a 
an enquiry should be made into the oi , 
stances under which that extraordinary j 8 
ment was written because there is a bona 
apprehension that there mast have 
extraordiaatj cause for its abberratiou whicB 
it is a public duty to expose, the attioie amount 
to a cleat contempt oi tbs Hig^b Oourt^ ^ 

* (o) Contempt of Court-Court ts to proati^ 

with contempt eases only when BlaceJ 

case— Seasonable inUrpretation should be puscea 

“ u”is’“ufy whek thets is a clear c??® 

Court should exercise the extraordinary j 
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diotion that it possesses in matters of contempt 
and in approaching an article with a view to 
ascertain what it means the only rule is to 
ascertain and to place upon that article a 
reasonable interpretation, [P 612. C 2] 

Zafrulla Khan, Muhammad Alani, 
M. Jalal'ud'Din and Muhammad Amin 
for D. S. Bukhari, Niaz Muhammad, 
Mian Abdul Aziz Abdul Ghani — for 
Accused. 

Govt. Advocate — for the Crown. 

Broadway, J. — On the loth of June 
1927, this Court was moved by a petition 
tiled by the Government Advocate to 
grant a rule against the editor and 
printer of a paper known as the “Muslim 
Outlook” to show cause why they should 
not be committed or otherwise dealt 
with in accordance with law in con- 
nexion with a contempt of Court com- 
mitted by them by the publication of an 
article in the issue of the paper, dated 
the lifch June 1927. In answer to 
that rule the Editor, Mr. D. S. Bukhari 
and the printer and publisher Mr. Nur* 
ul-Haq, have appeared before us to-day. 

The editor Mr. Bukhari has filed a 
written statement in reply to the notice 
and the Printer and Publisher Mr. Nur- 
ul-Haq, has tiled a statement duly signed 
by him, associating himself with the 
explanation submitted by the editor. 

Subsequent to this, before the learned 
Government Advocate opened his case, 
an objection was taken by Mr. Zafrulla 
Khan, who appeared on behalf of Mr. 
Bukhari, to the effect that this Court 
had no jurisdiction to deal with this 
matter as a contempt of Court. The 
main contention was that although this 
Court is a superior Court of Record, it 
has not the power to deal with con- 
tempts of itself, inasmuch as that power 
is derived from the Court of King’s 
Bench and is only in possession of those 
High Courts that are situated in Presi- 
dency Towns. The question of jurisdic- 
tion was decided by a bench of this 
Court of which I was a member in In 
the matter of Habib (1). As pointed out 
by Mr. Zafrulla Khan in that case the 
question of jurisdiction was not argued 
at length as far as Syed Habib was 
concerned. Nevertheless as that was 
the first case of this nature to be decided 
by this Court, this question of jurisdic- 
tion was thoroughly investigated by me 

and my brother Judges and we came to 
— ' 

(1) A. I. R. 1926 Lah. 1=6 Lah, 628 (F, B.). 


the unanimous conclu sion that we hac 
jurisdiction. Subsequent to that deci- 
sion the same question of jurisdiction 
was considered in the case of In re Abdul 
Hassan Jauba (2) by a Full Bench of the 
Allahabad High Court. It is reported as 
Iladi Hussain v. Nasir-ud-din Haidar 
(2). The matter was considered care- 
fully and it was decided there that the 
jurisdiction of that High Court (the 
Allahabad High Court) to punish in a 
summary manner false and scandalous, 
attacks existed. I do not think it neces- 
sary, therefore, to discuss the argument 
advanced by Mr. Zafrulla Khan on this 
point any further as I am still of the 
opinion expressed by me in In the matter 
ofllihib (1). I would merely note that 
Mr. Zafrulla Khan was unable to cite or 
lay before us any authority of any Court 
in India or in England in support of his 
contention. Our decision with regard 
to jurisdiction having bean pronounced 
at the time, the learned Government 
Advocate stated his case and we have 
beard Mr. Zafrulla Khan in reply on 
behalf of Mr. Bukhari and Mr. Niaz 
Muhammad has adopted his learned 
colleague’s arguments on behalf of Mr. 
Nur-ul-Haq. 

Tbe article in question is printed at 
p. 3 of the issue of the "Muslim Outlook” 
of the 14th June 1927. It is headed 
"Resign” and opens with two suggestions, 
the first being ; 

that Mr. Justice Dalip Singh should vacate 
his seat on the bench in consequence of his 
judgment in the “Ringila Rasul” case (A. 1. R. 
1927 Lah. 520) and the second that an enquiry 
should be held as to the circumstances under 
which that extraordinary judgment was written, 

It then sets out "to justify” these 
suggestions and in dealing with the 
first says : 

We should urge in tbe first place that Mr. 
Justice Dalip Singh has bstrayed a deplorable 
lack of experience and of a sense of responsi- 
bility, two of the most essential qualifications 
for a Judge of the High Court. 

and after some discussion and a refer- 
ence to a judgment of a Judge of another 
High Court it proceeds : 

In the second place Mr. Justice Kunwar 
Dalip Singh has proved by his judgment a 
remirkable want of competence and care as a 
Judge. 

After some further comments it sug- 
gests to the Government that he should 
not be reappointed and advised the Judge 
to resign as being more dignified. After 
this tbe second suggestion, namely, that 

(2j A. I. R. 1926 All. 623=48 All. 711 (S B.). 
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an enquiry slwuld bs held is daalb with 

in the -we believe thit if 

As to |°\„deaoe of a High Court 

the prerogUiveof ui^dep .. examiaitiou of 

Judge eauno be a bar o 

any act of his as a puone in the 

Ooveraor-CTeneral tnay present 

pubho *gj“ apprehensiou that there 

L extraordinary cause for its 
must have been an extr^.^ 

duty to bring it to the light of dxy. 

Now I want to maka it quite clear and 

to emphasise that with the merits or de- 
merits of the judgment in the Rangila 
Rasul" case these proceedings are not in 
'any way conoerned. Whether .t is 
u-ight or wrong it has to be borne in mind 
;that Courts are of necessity .presided 
over by Judges who, like all other men, 
are mortal and liable to err. It i3 no 
ofifence fco subjaefc their decisiong to fair 
honest and reagonable criticism. Indeed 
these criticisms may ba couched in 
strong, perhaps, even extravagant lan- 
iiuage, but to assribe their decisions^ not 
to error bub to improper motives is to 
briQ<» the Judge himself and the whole 
.Court into contempt and undermine the 
■confidence of the public in all judicial 
pronouncements and determinations. It 

was pointed out by Chief Justice Sir 
John Wilmot In re R. v. Abnoti (3) that 

attack? upon Judges excite in- the nmds of 
the people a general diseat'sfaction with all 
judicial determinations and whenever ium s 
allegiance to the laws was so fundamentally 
ehakeo. it is most vital and dangerous obstruc- 
tion of justice calling for more rapid and im- 
mediate redress than any other obstruction; 
not tot the sake of the Judges as private indi* 
viduals, but because they are the channels by 
which the King’s justice is conveyed to the 
people. 

This authority was referred to In re 
Jn the matter of Hahib (1) and was cited 
with approval by Mookerji, J., in [Moti 
Lai Ghose] la the matter of Amrita 
Bazar Patrika (4). 

In the present case I am of opinion 
that the article goes far beyond the 
region of fair comment or honest criticism 
when it attributes to a Judge of this 
Court a 

“deplorable lack of experieuce and a sense of 
responsibility” and “remarkable want of compe- 
tence and care as a Judge” 

I would emphasise in this connexion the 
words “lack of a sense of responsibility” 
and a “remarkable want of care”), and 
when it goes on to make a proposal that 

(3) [1765] Wilms, 243=97 B. R. 94. 

{4) [1918] 45 Cal. 169=26 0. L. J. 459=45 
I. C. 338=21 C. W. N. 1161 (P. B.). 


“an enquiry should be made into the citcum ■ 
stances under which that extraordinary 
judgmsnt was writtsn” because “there is In the 
present judgment a bona fide apprehension that 
there must have been an extraordinary -cause 
for its aberration which it is a public duty to 
expose.” 

Now, what possiblo reison is thara for 
an enquiry into the circumstances under 
wliich the judgment was written and 
what is there that calls for exposure if 
the imputation is not that the judgment 
was not an honest one bad been pro* 
nounced through improper ulterior 
motives. It has been urged by Mr. 
Zafrulla Khan that the written statement 
of his client gives an explanation of this 
article and attention was drawn to page 3 
paragraph commencing “I have explained 
above under what circumstances etc. 
It continues 

our efforts to reconcile ourselves with the 
view-of -the law expressed in that judgment 
have been entirely futile and no amount of 
reasoning is likely to persuade us that that 
view’ of the law’ is correct. In this state of 
bewilderment I felt -it my duty to sngge.st that 
an enquiry should be held into the circum* 
stances under which this extraordinary 
judgment was pronounced. 

It should be noted here that what the 
explanation amounts to is that he felt 
bewildered and, therefore, thought it 
necessary that an enquiry should be 

made into the circumstances under which 

this extraordinary judgment was pro* 
nounced. Later on he says that the 
article in question imputes no motive to 
the Hon’ble Judge and casts no personal 
reflection on him as already explained. 
Mr. Zafrulla Khan supplemented this 
explanation by suggesting that the en* 
quiry referred to related to the question 
whether the case had been properly 
argued by the counsel for the Grown and 
might also elicit the reason why the 
learned Judge did not refer the case 
to a Division Bench. It seems to me 
that this explanation makes matters 
worse. I am fully in accord with the 
authorities cited by Mr. Zafrulla Khan 
that, it is only when there is a ol®*^ 
case that any Oourb should exercise tb^ 
extraordinary jurisdiction that it pos 
sesses in these matters, but it seem^ 
to me that in approaching an article with 
a view to attempting to ascertain what 
it means the only rule is to ascertain and 
to place upon that article a reasonable 
interpretation. To my mind the only 
reasonable interpretation of this parti' 
cular paragraph relating to a demand for 
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an enquiry is whafc it cloarly means. It 
imports an improper motive to the juilg- 
ment concerned — a raotivo wliich had 
nothing to do with judicial reasons but 
was clearly extra-judicial. Nothing 
could be calculated to bring a Court or a 
Judge of a Court into contempt more 
than to impute improper motives to that 
Court or Judge in its or hia decisions. 
And as pointed out by Lord Chief Justice 
Bussell in R. v. Gray (5) : 

Any aot done or writing published calculated 
to bring a Coirt or a Judge of the Court into 
contempt, or to lower his authority, is a con- 
tempt of Court 

and I, therefore, consider that this 
article amounts to a clear contempt of 
this High Court. In coming to this 
conclusion I have not lost sight of the 
argument advanced by the learned Go- 
vernment Advocate that it was also con- 
tempt to call upon a Judge to resign his 
seat. In regard to this Mr. ZafruIIa 
Khan has urged that it does not amount 
to such contempt as would justify a 
Court to take action. In fact as I under- 
stand Mr. ZafruIIa Khan he thought that 
it was mere a case .of ” impertinence ” 
than of contempt and I have, therefore, 
excluded that portion of the article from 
the matter of contempt. As I have said, 
in my judgment, the article is clearly a 
contempt of a very serious nature for 
which both Mr. D. S. Bukhari and Mr. 
Nur-ul-Haq are responsible. 

It has been urged that the 
editor has in bis statement taken full 
responsibility for the article on his 
shoulders and Mr. Niaz Muhammad on 
behalf of his client has cited certain 
authorities to show that in certain in- 
stances the printer has either been dealt 
with very leniently or completely dis- 
charged. It is not necessary to discuss 
these authorities for the same reason 
that in each one of them, as Mr. Niaz 
Muhammad admitted the printer had 
pleaded ignorance of the language and 
ignorance of the fact that the article 
had been published and had repudiated 
the article itself. In the present case 
neither the editor nor the printer has 
attempted to express any regret for his 
action, nor has the printer stated either 
himself or through his counsel that he 
had no knowledge of the article in ques- 
tion prior to its being published. 

(5j [1900] 2 Q.B. 36=69 L.J.Q.B. 602=64 J. 

P. 484=82 L.T. 634=18 W.R. 474=10 T. 

L.R. 805, 


I consider that this is a very serious 
case of contempt. It is the third case 
that has occurred since this Court be- 
came a High Court. In the first case the 
otTender, i. e., Syed Habib, tendered a 
full and complete apology and stated 
that he was thoroughly ashamed of what 
bad been said and for that reason a leni- 
ent view was taken. In the next case 
SIX months’ simjile imprisonment was 
awarded as well as a hue, I refer (o the 
case of Bbagat Singh Azad. This being 
the third case I would sentence Mr. D. S. 
Bukhari to six months’ simple imprison- 
ment and the payment of a fine of Rs. 750 
or in default six weeks’ simple imprison- 
ment and Mr. Nur-ul-IIaq to three 
months’ simple imprisonment and a fine 
of Rs. 1,000 or in default to one mouth’s 
simple imprisonment. 

Zafar AH, J. — I agree. 

Addison, J. — I agree, 

Tek Chand, J . — I agree. 

Coldstream, J — I agree. 

R*D. Accused convicted. 
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Harrison and Dalip Singh, JJ. 

Mohammad Ahhar and offiers— Plain- 
tiffs — Appellants. 

V. 

Dharamsala Baha Sidqi Das andoffters 
— Defendants — Respondents. 

P. A. No. 801 of 1922, Decided on 3rd 
May 1927, from a decree of the Sr. Sub- 
Judge, Gujranwala, D/- 2Uh November 
1921. 

Custom (Punjab) — Qlft by co-proyrietor — 
Other CO- proprietors, having no connexion with 
jounder of village, cannot set ande. 

Members of a proprietary body, who are a 
heterogeneous collection of persons, none of whom 
can show any connexion or relationship what- 
soever with the founder of the village, or with 
any member of the original proprietary body, 
have no locus standi to dispute an alleged gift 
by the last proprietor. [P C14 C 1] 

Durga Das and Maya Dass — for Appel- 
lants. 

Mehr Chand and D. S. Chand for Des 
Raj Narang — for Respondents. 

Judgment, — The plaintiffs in this 
case being members of a proprietary body 
of Ohihanwali brought a suit against 
Mahant Isbar Das and others, members 
of the proprietary body, for possession of 
1,118 kaualslG marlas of land which the 
mahant is holding in virtue of an 
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alle^^ed ^i£t in bis favour by two men 
alleged „ ^ men Jawala 

Jaw^a a *. i « i«gt; of their race and 

lag they being Sidhu 
kind in this came to Oourb 

resting their claim on the fact of their 
Tein" members of the same proprietary 
bX° as the deceasad donors. The trial 
r-^nrt has held that they are in no sense 
hairs Tthe donors ; that the land 
should have escheat^ed to Government 
but as Government has not exercised its 

rieht they, the village proprietary body, 
have a right to oust a perfect stranger or 
in other words, a trespasser can oust 
another trespasser. In support of this 
counsel has referred us to Umra 

Karim Bakhsh{l) and Jotuv. Lehiia 

Ji)hoth of wbioh aie.quoted by the trial 
nLrt. Neither of these help the plain- 
fiffq’ case iu any way. In Umra v* 
Karim Bakksh (1), the plaintiffs relied 
successfully on an entry in the riwaj-i- 

am which was in their fyour and in 
Jotuv.Lehna (2) they belonged to the 
« waa nnt and had descanded from the 
ori»ina^l founder of the village. In this 
case neither of these circumstances exist. 
The plaintiffs are a heterogeneous collec- 
tionof Mahomedans and Sikhs none of 
whom can show any connexion or rela- 
tionship whatsoever with the founder of 
the village or with any members of the 
original proprietary body. In these cir- 
cumstances the plaintiffs have wholly 
failed to establish their locus standi and 
it is not necessary to go into the ques- 
tion whether the finding of the trial 
Court is correct or not as to the genuine- 
ness and validity of the gift. 

We dismiss the appeal with costs. 

B.K/ Appeal dismissed. 


11 ) 

( 2 ) 


[1912] 16 P. R. (1912)=36 P. L. R. 1912 
=14 I. C. 492=140 P. W. R. 1912. 

[1913] 18 P. L. R. (1913)=18 I. C. 832= 
216 P. W. R. 1913. 
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Zafar Alt, J. 

Kimdan Lai and others — Plaintiffs — 
Appellants. 

V. 

Baldev Singh and others — Defendants 
• — Respondents. 

S. A. No. 2272 of 1926, Decided on 9th 
May 1927, from the decree of the Sr. 
Sub-Judge, Kangra, D/- 7th July 1926. 


Civil P.C., S. 100— Judgment based on wrong 
assumptions — Second appeal lies. 

Where the lower appellate Court^ has pro- 
ceeded on wrong assumptions -and it is douDCtui 
whab weight the lower appellate Court would 
have attached to the rest of the evidence i 
had avoided these erroneous assumptions, cne 

decree can be set aside in second appeal. 

[P 615 u IJ 

Fakir Chand — for Appellants. 

Naioal Kishore for Mehr Chand MaJia 
jan — for Respondents. 

Judgment. — On the death of Sikhnu 
the plaintiffs, who are sons of Lahnu, 
entered into possession of the land of 
which Sikhnu was adna malik and they 
sued for a declaration that they were 
Sikhnu's collaterals and reversioner^ 
The claim was resisted by the ala maliK 
who pleaded that the plaintiffs were nob 
related at all to Sikhnu, The plaintiffs 
case was that their grandfather, Batta, 
and Ghasita father of Sikhnu, and Budbu 
were brothers, sons of Hira. In the re- 
venue records three separate pedigree 
tables are given showing the descendants 
of Rittu, Budhu and Ghasita, respective- 
ly, but it is not shown that these three 
men were brothers. When Budhu a liuo 
baoame extinct on the death of Fatari» 
Sikhnu laid claim to Faturi’s estate and 
in the'mutation proceedings that followed 
Sikhnu stated that Rattu and 
were brothers of his father Ghasita. Tbe 
ala malik resisted Sikhnu's claim but the 
revenue officer found in favour of 
Sikhnu and he succeeded to Paturis 
estate. Subsequently Sikhnu gifted that 
estate to Dittu son of Lahnu stating tba 
Dittu was his karibi bhai, that is, 
collateral, and the revenue a^_^koriti 
sanctioned the mutation of gift. ^ ® 
present declaratory suit was 
the trial Court bub the senior 
accepted the ala malik’s appeal and (R ^ 
missed the suit, holding that the 
tiffs had failed to establish that they 
were collaterals of Sikhnu. 

In second appeal it is argued A 
lower appellate Court has come to 
conclusion on two erroneous assump 

bions : . 

(1) that in the mutation 
tha'i followed Fatari’a death Sikbn 

stated that he was the only _ 

Faturi : and (2) that the sons of I^hnn 
did not contest Sikhnu’s claim to Fatur 

As regards (1) it is clear that Sikhnu 
never asserted that ho was the o y 
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collateral ol Faturi. On the other hand, a 
pedigree-table was given in the mutation 
proceedings in which Lahnu’s descen- 
dants were shown to have taken their 
share in village Amb. As regards (2), 
Lahnu's sons undoubtedly omitted to 
claim a share in Faturi’s estate, but it is 
not known why they did so. As against 
that omission there is the fact that 
Sikhnu gifted that estate to a son of 
Lahnu. Thus there can be no manner of 
doubt that the lower appellate Court 
proceeded on wrong assumptions. On 
the other hand, it must have taken into 
consideration in favour of the plaintiffs. 
Sikbnu’s statement that Ghasita, Eattu 
and Bndhu were brothers. 

As it cannot be said what weight the 
lower appellate Court would have at- 
tached to the rest of the evidence if it 
had avoided these erroneous assumptions, 

I accept the appeal, set aside the order of 
the lower appellate Court and remand 
the case to it for re-decision in the light 
of the observations made above. Costs to 
abide the event. 

R.K. Case remanded. 
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Bhide, J. 

Muhammad AH — Plaintiff — Appellant 

V. 

Oulab and anothei — Defendants — Res- 
pondents. 

Second Appeal No, 640 of 1927, De- 
cided on 22nd June 1927, from a decree of 
the Senior Sub- Judge, Sialkot, D/- 6th 
December 1926, 

Civil P. C; 0. 18, B. 2'—Nevr pleadings cannot 
he introduced. 

New pleadings cannot be introduced without 
leave of the Court, at the time of stating the 
case under 0. 16, R. 2. Plaiatiff has only the 
right to state his case as it had already been put 
forward. fP G15 C 2] 

Ghulam Rasul — for Appellant. 
Khurshaid Zaman — for Respondent. 
Judgment. — This was a pre-emption 
suit with respect to an open site in a 
village. According to the plaintiff’s 
allegation the sale was effected on the 
27th November 1924. The suit was in- 
stituted on the 26th November 1925. 
Defendant pleaded inter alia that the 
suit was time barred inasmuch as the 
sale took place not on 27th November, 
1924, as alleged by the plaintiff but on 
15th September 1924. The Court of 
the first instance held the suit to be 
within time and decreed it. 
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On the appeal the senior Sub-Judge 
held that the plaintiff had failed to prove 
that the sale took place on 27th Novem- 
ber 1924. The suit was accordingly 
held to be time barred and wa<? dismissed. 
From this decision the plaintiff has filed 
a second appeal. The only point raised 
in second appeal is that ol limitation. 
The lower Court’s finding that the plain- 
tiff had failed to prove that the sale took 
place on 27th November, 1924, is one of 
fact and oannct be challenged in second 
appeal. It is, however, contended on be- 
half of the plaintiff that possession of 
the open site sold was not delivered and 
that the suit was governed by Art. 120 
Indian Limitation Act. This conten- 
tion is, however, opposed to the plaint 
in which it was distinctly stated that 
possession of the property bad been de- 
livered on the date of sale, i. e., 27th 
November 1924. The question of posses- 
sion was apparently never raised till 
plaintiff’s counsel stated his case under 
O. 18, R. 2, Civil P. G ; but that was not 
the stage at which new pleadings could 
be introduced without leave of the Court. 
Plaintiff’s counsel bad only the right to 
state his case as it bad already been put 
forward. If the plaintiff wanted to 
amend the pleadings he should have ap- 
plied to the Cotfrt for the purpose. If 
he had done so and permission had been 
granted a separate issue should certainly 
have been framed on the point. As 
matters stand, I think, there was no plea 
at all that possession bad not been de- 
livered and consequently the contention 
which counsel wants to put forward 
now in second appeal cannot be enter- 
tained. 

I dismiss the appeal with costs. 

J.v. Appeal dismissed. 
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Jai Lal. J. 

Amir Bihi — Defendant- Appellant. 

V. , 

Dheru and another — Plaintiffs — Res- 
pondents. 

S. A. No. 847 of 1927, Decided on '29th 
June 1927, from the decree of the Senior 
Sub'J., Jullundur, D/- 20th January 
1927. 

(a) Punjab Land Revenue Act, S. 150— 
nature of land altered long before action .is 
taken — 8 . 150 does not apply. 

8. ISO is not intended to apply to cases where 
the original nature of the land has boesi altered 
long before action is taken. [P 616 0 1] 
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( 6 ) yurisdidion-Determin^ioju 

It is tha natuca of the property at the time of 
the suit that determines the laestioa oM^ansi.c- 

^^^^Bazara Singh—lov Appellant. 

Bias Muhammid — for Respondents. 
Judgment— Acting under S. 150 
Land Revenue Act the revenue assis- 
tant of Jullundur directed the plaintiffs 
to dismantle a building- alleged to have 

been constracted on a public road. The 
road in dispute is situte in a village and 
is entered in the revenue records as 
shamilat deh hascib rasad kheivat shArj>k- 
i-am ghair munkin rastx. The plaintiff 
instituted a suit for a declaration that 
the land alleged to have been encroached 
upon by him is owned and possessed by 
him and is nob part of the public road 
and that the order of the'revenue as- 
sistant was invalid and illegal. The suit 
was dismissed by the trial Court, bub the 
senior Sub-Judge on appeal held that 
the revenue assistant had no jurisdic- 
tion to issue the notice and on that 
ground alone decreed the plaintiff s suit. 
Ho found that the houses of the plaintiff 
" are of fairly long standing ” and con- 
sequently at the time of the suit or the 
notice by the collector the laiid had 
ceased to he land as defined in the 
Punjab Tenancy Act and the Land Re- 
venue Act and, therefcfte, S. 150 of the 
latter Act did not authorise the collector 
to issue a notice. 

The matter is not free from doubt but 
it appears to me that S. 150 was not 
lintened to apply to oases where the ori- 
Iginal nature of tha land had boen altered 
long before action under that section is 
taken. The original nature of the land 
having been changed, the above conclu- 
sion also disposes of the ground taken by 
counsel for the appellant that no appeal 
lay to the senior Sub-Judge bub that tha 
suit being in respect of the land the 
appeal lay to the District Judge. It is 
the nature of the property at the time of 
the suit that determines the question of 
jurisdiction and there is no doubt that 
according to the finding of the senior 
Sub-Judge it was no longer land as de- 
nned in the Land Revenue Act when the 
dotice was given and the suit was filed. 
The suit was, therefore, an unclassed one 
and the appeal was cognizable by tha 
senior Sub-Judge. 1 dismiss this appeal 
with costs. 

R.D. 
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Broadway, Ag. C. J. and Bhide, J. 

Nathii Mai — Petitioner. 

V, 

Income-Tax Commissioner, Punjab 
Respondent. 

Misc. P. No. 763 of 1926. Daoiued oo 
22nd June 1927. 

Income-Tax Act, S. 65 — Joint Hindu 
Legal e ffect of disruption is question of la'V. 

Ths qu93bioa as to the dUruptioa of a 
Hiadu family is one of fact bub ths legal enjot 
of tha disrapbioi is a quMtion of law . 

Mchr Ghand Mahajan — for Petitioner- 

Jagan Bath Aggarwat — for Respon- 
dent. 

Order. — It appears that one Nathu 
Mai and his six sons constituted an un* 
divided Hindu family carrying on busi- 
ness at Amritsar, one of their firms being 
styled Kalu Mal-Shori Mai. This family 
business had been assessed income-tax as 
one concern. On the ISth April, 1923» 
the family as a joint family came to an 
end, partition having been effected, and 
it appears that the business carried on 
under the name of Kalu Mai Shori Mai 
fell to the share of Nathu Mai. Nathu 
Mai accordingly moved the income tax 
authorities for a consideration of the 
assessment alleging that he was entitled 
to the benefit of S. 25 (3) of the Income 
Tax Act. The matter came up before 
the Income Tax Commissioner, ultimately! 
on an application filed under S. 66 (2), 
Income Tax Act in which Nathu 
Mai asked for a review of the Income 
Tax Oommissioner’s order, or in the alter- 
native a reference to this Court. The 
Income Tax Commissioner on the 28th 
May, 1926, declined to refer the 
matter to this Court on the ground that 
the question as to the disruption of the 
family was one of fact and nob of 1®^* 
It appears, however, that he has hmd 
that there has been a disruption 
family and the family business. ^ The 
legal effect of the disruption is, in 
judgment, a question of law, and I would, 
therefore, accept this petition and direo 
the Income Tax Commissioner to refer 
that question to this Court fordeoisiom 

Costs will follow the event. 

Petition accepted^ 


Appeal dismissed. 
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Majhi V, Emperor (Dalip Singh, J.) 
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Dalip Singh, J. 

Majhi and others — Convicbs — Appel- 
lants. 

Y. 

Emperor — Opposite Party. 

Or. A. No. 110 of 1927, Daoided on 23rd 
May 1927, from an order of the Session 
Judge, Attock. D/* 23rd December 1926. 

(а) P«nai Code, S. 147 — Evidence of prosecti- 
iion interested — Enmity between factions — Evi- 
dence of prosecution should be carefully scruU’ 
nUed. 

Where ia a case under S. 147 the evidence of 
the prosecution is all interested and a consider- 
able amount of enmity exists between the 
factions who are oonoeruod in the afi lir, it is 
necessary to scrutinize the evidence of the pro- 
eeoution witnesses very carefully. [P 017 C 2J 

(б) Crit7iinal trial — Part assigned to parti- 
cular accused falsified by medical evidence — 
Locality and motive for fight not established — 
The accused caniiot be said to have taksn pari^ 
Penal Code, S. 147. 

When it is found that the part assigned to 
any particular accused is falsified by the medical 
evidence, and further when the locality and the 
motive for the fight are not established, it can- 
not be said that the accused had taken part in 
the fight. [P‘017 C 2] 

M, S. Bhagit—lov Appellants. 
Khurshaid Zama-i for Govt. Advocate 

for the Grown. 

Judgnsent, — The eleven accused in 
this appeal have been sentenced by the 
learned Sessions Judge under S. 117, 
I. P. G,, and senienced to two years’ 
rigorous imprisonment with one months 
solitary confinement. The learned Ses- 
sions Judge has disbelieved the story of 
the prosecution as to the locality of the 
fight and as to main incidents of the 
fight as related by the prosecution wit- 
nesses. He has, however, found that it 
is sufficiently proved that all the accused 
are guilty of rioting. He has in his 
judgment specifically disbelieved Fazal 
Dad who purported to be an eye-wibnoss 
of the affair. As regards another wit- 
ness, Jazu, he states at the end of his 
evidence that the demeanour of this 
witness was most unsatisfactory and he 
appeared a thoroughly unreliable wit- 
ness. Oounsel for the Crown has not 
relied on Fazal Dad but he has relied on 
Jazu, Mfc. Bhuri.Mb. Roshnai, Hidayat 
and Nawab as the witnesses proving the 
QompUcity of the accused in the riot. 

The story accepted by the learned 
Sessions Judge is based partly on the 
defence story and partly on the prosecu- 
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tion story. He finds that there were 
really two fights, ono in which Dulla, 
accused, was beaten by members of the 
other party and in the course of thab 
light Dalla received a severe wound one 
hip being completely pierced as shown 
by the meiical evidence. Thereafter 
Dalla went back to the village, collected 
his party and a fight took place in which 
•a pistol shot was fired which caused the 
death of one Ahmad Khan, Ho holds 
thab it is nob proved who fired this pistol 
shot. I am unable to rely on the evi- 
dence of Jazu and it seems to me further 
that the learned Sessions Judge was righb 
in rejecting the evidence of Fazal Dad. 
Mt. Bburi and Mt. Roshnai were injured 
in the fight and, therefore, there is little 
doubt that they were eye-witnesses. At 
the sams time the medical evidence 
makes it clear thab their evidence against 
Majhi and Karmun thab these two per- 
sons successively fired shots from a pistol 
which killed Ahmad Khan is untrue. 

Now, in a case like this where the 
evidence of the prosecution is all in 
terested and where a considerable amount 
of enmity exists between the faction?^ 
who are concerned in this affair, it i.- 
necessary to scrutinise the evidence of 
the prosecution witnesses very carefully 
as pointed out by the learned Sessions 
Judge. It is nob enough to hold that 
all the accused were present because all 
the witnesses say they were so present. 
When it is found in a particular case, 
that the part assigned to any particular 
accused is falsified by the medical evi- 
dence, and further when the locality and 
the motive for the fight are not estab- 
lished and are not accepted by theGourt 
who heard those witnesses, I would hold 
that Majhi and Karmun have nob been 
proved to have taken part in this riot 
because the part assigned to them has 
been disproved by themedical evidence. 
I would, bhorefore, accept their appeal 
and acquit them. It may be thab 
Karmun was present because he is the 
brother of Dulla, and Dulla had obvi- 
ously been injured by some of the other 
faction. It may also be that he has been 
named and assigned a part simply because 
he is the brother of Dulla. The matter 
is far too doubtful and in view of the 
hostility of the witnesses against him in 
particular I must give him the benefit 
of the doubt. Similar reasons apply in 
the case of Majhi, I would point out 
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Hie prosecution witnesses have, 
that the P . g, to thank it, as a 

of P”“'='P"1 

result, P^r^^ggeapes scot tree, 
cters in th „ .j j am ot opinion that 

be Sven the benefit of the 
he also the defence version 

n ^rwls injured in a previous 

‘’’ff though not accepting their version 

ft ’ he wt injured by one of his own 
that ne w ^qqjj^s to me highly im- 

oompanion . a man with a wound of 

probab . . could have been able to 

acHve part in any subsequent 

Though the medical evidence shows 

nossible that before his wound 

he might have been able to 

It must, however, be re- 

hnred that he had to wait some time 

“Tno his party collected when in all 

^„„V„hility I should think that it would 

be unlikely that he would be able to do 

rr,^^ph I therefore, accept his appeal 

and f»iving him the benefit of the doubt, 

^°¥hei^*remaiD9, however, the fact that 
TVyTf Bhuri and Mt. Roshnai were injured 
in this hardly likely that 

when they would assert that certain 
persons beat them they are wrong 
about it though it is possible that 
they may have added names. However, 
as pointed out by the learned Sessions 
Judge in a case like this where the story 
of the prosecution is that a number of 
persons overwhelmed different persons 
of another faction, it is nob possible bo 
look for injuries as corroboration of the 
prosecution evidence on the accused 
persons. I, therefore, consider that the 
appeal of Nawab, Ashraf, Fazal, Said 
Akbar and Gulab should bq dismissed. 

As regards Asfar no particular part is 
assigned to him by any witness and 
though it is quite pDssible, as pointed 
out, that he was present, I give him the 
benefit of the doubt, accept his appeal 
and acquit him. 

As regards Shah Nawaz and Khan 
there is the evidence against him of 
Nawab and Hidayab. Their evidence is 
that these persons along with Ashraf 
and Dulla beat Jazu and that evidence 
is corroborated by the undoubted fact 
that Jazu did receive injuries. I, there- 
fore, dismiss their appeal. I see no rea- 
son to interfere with the sentences in 
the case. 
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Bhide, J. 

Bam Defendant— Appellant. 


Badho iVa/— Plaintiff— Respondent. 

Misc. Second Appeal No. G64 of 1927, 
Decided on 22nd June 1927, from the 
order of the Senior Sub-Judge, Delhi, 
D/- 23rd November 1926. 

{a) Liviilatlon Act, S. 5— Appeal filed with 
vaJcalatnama not properly 
returned — Appeal thne barred at refiling x 
was extended ujider S. 5. 

An appeal was instituted accompanied 1^^ ® 
vakalatnaraa, which, though accepted by tna 
counsel filing the appeal, was not 
signed. Txe appeal was returned to remedy cue 
defect. At the time of re-institution the appeal 
was time barred. 

Held : that the defect was oaly technical and 
that it was a fib case for extending the time 
under S. 5. : A. I, B. 1921 AIL 210, Bef ‘, 36 i l. 
46, not Appr. [P 619, C 1] 

(6) Civil P. a. 0. 41. R. 23— Case not decided 
on a preliminary point— Higher Court cannot 
remand the case for retrial. 

A Court of appaal is not competent to remand 
a case under 0. 41, B. 23. for retrial where fcne 
lower Court has not decided it upon a 
iuary point. CP 619, 0 IJ 

Bhawani Singh Puri—iov Appellant. 
Bishayi Narain — for Respondent. 
Judgment. — A preliminary objection 
has been raised in this appeal that the 
appeal was not properly instituted m' 
asmuch as the vakalabnama which accom“ 
panied the memorandum of appeal did 
nob contain the name of the advocate who 

tiled the appeal. The appeal was nr^ 
tiled on the 23rd February 1927. -ih® 
memoranduoi of appeal, along wifch ^ ® 
vakalabnama, was then returned to coan^ 
sel for remedying the defect. The ap 
peal was finally filed on the 12th Marc 
1927, but was time barred on that da.-ej 
In support of his contention that the ap 
peal was not properly instituted 
for the respondent cites Mohammad 
Khan v. Jasram (1). This authority, 
doubt, appears bo be in his favour, 
correctness of the ruling has 
doubted in a subsequent decision of t 
same Court in Shambhu Nath v. Badn 

In^the present instance the vakalab 
nama was, as a matter of fact, accepted 
by the advocate and his signature P 
at the bottom. The_defecLJ?^a^ 
^ U) C1914J 36 All. 4b=23 I. C. 4e4=IlA. L. 

(2) a!^I. R. 1921 All. 210—43 All. 392. 


R.D. 


Order accordingly. 
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a very technical character and in the 
ciroumsbances of the present case I would 
extend the time under S. 5 of the Indian 
Limitation Act, and hold the appoa-l to 
jbe within time. 

' The suit was for ejectment of a tenant 
and arrears of rent. The defendant 
claimed to be a permanent tenant and 
also put forward various pleas including 
want of notice. 

The Court of first instance held that 
no notice has been served on the de* 
fendant and only passed a decree for 
Bs, 5-7-0 on account of rent. 

The plaintiff appealed to the senior 
subordinate judge who was of opinion 
that the finding of the Court of first in“ 
stance, that no notice had been served on 
the defendant, was not correct. Ho also 
held that that Court had nob properly 
dealt with the question whether the de- 
fendant was a permanent tenant or not. 
The appeal was, therefore, accepted and 
the suit was remanded for re trial of 
issues 1, 2, 3, 5, 6, 7 and 8. From 
this order of remand the present appeal 

has been filed. ^ 

The solo point raised in this appeal is 
that the learned senior subordinate 
judge was not competent to remand the 
case under O. 41, B- 23, for re-trial i*^^^ 
much as the Court of first instance had 
not decided it on any preliminary point. 
This contention appears to be sound. 
The order of remand does nob specin 
cally mention, 0. 41. R. 23. bub the 
order as regards the refund of Court 
fees included in it leaves no doubt that 
the remand was under 0. 41, B. 23 and 
not under 8.151, Civil P. G. There was 
no reference to S. 151, Civil P, 0., nor 
any justification for resorting to it, as 
far as I can see. The learned 
subordinate judge apparently recorded 
a finding on one of the issues, namely, issue 
4, and wanted the Court of first m 
stance to dispose of the remaining issues. 

'This was obviously nob the correct pro- 
cedure. The case was admittedly not 
decided on a preliminary point. The pro- 
per procedure in the circumstances .would 
have been for the lower appellate Court 
to decide all the issues itself, though it 
could if necessary, make an order of 
remand under O. 41, R. 25, for finding 
on any issues which were left undecided 
by the Court of first instance. 

I must, therefore, accept this appeal 
and, setting aside the order of the lower 


appellate Court, remand the case to that 
Court for the decision of the appeal 
according to law. As tho present appeal 
was ‘due to an error on the part of the 
lower appellate Court I leave the pai 
ties to bear their own costs in this Court, 
j.v. Appeal accepted. 
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Bhide, J. 

AH Mahavnnad and others Defen- 
dants— Appellants. 

V. 

Barkat AH and others — Plaintiffs 

and Defendants— Bespoiuleuts. 

Special Second Appeal No. G53 of 
1927, Decided on 27th Juno 1927, from 
a decree of the Addl. Dist. Judge, u 
Inndiir. D/- 11th December 1920. 

Adverse possession — Ejectment suit — Defen- 
dants entered as saunjidars in revenue re- 
cords— Defendants pleading adverse possession 
— Owns /Us on defendants. 

The defendants in an ejectment suit were 
entered as saunjidars in the revenue records. 
The plea was that they were in adverse posses* 
sion of the lands in suit. 

Held', that the onus of proving affirmatively 
that the possession had become adverse lay 
upon the defendants. [P G20, C Ij 

Fakir Chand—toe Appellants. 

Niaz Muhammad— lor Respondents. 

Judgment.— The plaintiffs sued in 
this case for ejectment of defendants 1 and 
2 from the land in suit. It was alleged 
that the defendants were, in the first 
place, not the heirs of the last 
bent Hadi Hussain, and secondly, that 
they had ceased to perform the services 
which they were liable to render as 
saunjidars and that the saunji bad on 
that account terminated. Tho defen- 
dant pleaded inter alia that they were 
not liable to render any services, and 
lastly that the suit was time barred. 
The first Court found the issues in 
favour of the defendant, and dismissed 
tho suit. On appeal the district judge 
held that the suit was within limitation, 
that the defendants were liable as 
saunjidars to perform certain services in 
connexion wict a mosque, that they had 
ceased to perform those services and that 
the plaintiffs were entitled to claim 
possession of the land. The appeal was 
accordingly accepted and the suit 
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^The only points urged before me were, 
first, that the suit was tim6_ barred, and, 
secondly, that the finding of the lower 
Court that the saunji was granted sub- 
ject to certain condition is not supported 
by any evidence. As regards the first 
point, defendants 1 and 2 are entered 
Lsaunjidars in the revenue recorf. 
The only plea as regards limita ion 
which they raised was that they had 
been in adverse possession for over 
twelve years ; but, as the learned dis- 
trict judge has pointed out. All Ahmad 
died in 1912 and the possession of the 
appellant could not extend over twelve 
■vears as the suit was instituted on 
the 2l3t February 1922, In the face oE 
the ^enbries in the revenue records 
showing appellant as saunjidar it^ was 
incumbent upon him to prove affirma- 
tively that his possession had become 

adverse, but he failed to discharge the 

onus. , , 

The second question, namely whether 

the saunji was given subject to the 
rendering of any service was entirely 
one of fact. It is true that there is no 
documentary evidence showing the 
conditions on which the saunji was 
granted. At the same time the lower 
Court has believed the oral evidence 
produced coupled with tha'general nature 
of the saunji tenure as described in 
Muhammad • Badar Khan v. Chiragh 
Shah (1). It cannot, therefore, be said 
that the finding of the learned district 
judge is not supported by any evidence 
at all. I note further that in the 
settlemsnt of 1913*14 and in the latest 
jamabandi entry of 1922-23 it is stated 
in the column of rent that the saunji- 
dars had been exempted from payment 
of rent in consideration of their render- 
ing services to the takia. This entry 
'also goes to support the finding of the 
learned district judge. 

In view of the above facts I see no 
reason for interference with this second 
appeal and accordingly reject the appeal 
-with costs. 

J.v. Ai^eal rejected. 


(l) C1912J 16 P. L. R. 1912=13 I. C. 3'2=43 
P. W. R. 1912. 


Mt. Maya Wanti and another Defen- 
dants — Appellants. 

V. 

Saliq Bam and others — Plaintiff and 
Defendants — Respondents. 

S. A. No. 1007 oE 1923, Decided on 
18bh May 1927. from the decree of the 
Dist. Judge, Amritsar D/- 7th April 
1923. 

Hindu Law—Joint family — Bona fidesetlU' 
ment of doubtful claim by father as manager is 
binding tipon sons. 

A settlement of a doubtful claim by the father 
as the manager of the joint family entered into 
in good faith, is binding 'upon bis sons ; 24 1. 
491. Foil. [P 021 Cl 

Badri Das — for Appellants. 

Faqir Chand — for Respondents. 

Judgment. — On the 5bh October 
1911, Govind Das, who, with his two sons 
Girdhari Lai and Salig Ram, formed a 
joint Hindu family governed by th® 
Mibakshara law, created a marriage 
settlement in favour of Mt. Maya Wantb 
the bride of his elder son Girdhari Lai. 
by which one residential house aud one- 
third of a shop was gifted to the lady. 
It appears that the possession of the 
property was not delivered to her, and 
she consequently brought an action m 
the beginning of 1919 against her father- 
in-law Govind Ram for the recovery of 
the property. The dispute was, however, 
settled on the 3rd March 1919, by a 
compromise, by which one-third of the 
shop was given to her and the house was 
allotted to Govind Bam and his minor 
son Salig Ram, the elder son Girdhari 
Lai renouncing his claim to the house. 
The result of the settlement of this 
family dispute was that Mt. Maya 
Wanti aud her husband Girdhari Lai gof* 
one-third of the shop, while his father 
Govind Ram and Salig Earn got the 
residential house exclusively for them- 
selves. 

The present suit was raised by Salig 
Ram in order to impeach the aforesaid 
compromise and to enforce his claim to 
the shop allotted bo his brother and the 
latter’s wife. 

Now, we have considered all the rel- 
evant circumstances of the case and 
reached the conclusion that the compro- 
mise was entered into bona fide by the 
father in his capacity as the manager ot 
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the joint family and wa=? a insb transac- 
tion, and that th'e plaintiff is not entitled 
to disturb it. It has beon repeatedly 
laid down that a settlement of a doubt- 
ful claim by the father as the manager of 
the joint family entered into in good 
faith is binding upon his sons : vide inter 
ilia Venkataoiri Nayani Yarn v. Sab’ 
barayaUi Nayani FaJnt (1). 

We accordingly accept the appeal and, 
setting aside the judgment and the decree 
of the district judge, dismiss the suit 

•with costs throughout. 

j.V. App ^a^ ncce ptfid. 

U) [1914] 24 I. C.491. 
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Jai Lal, J. 

Raida, MalThakur Dtis— Plaintiff- 
Petitioner. 

V. 

Allah Diiia— Defendant— Respondent. 

Revision Petition No. 623 of 1925, 
Decided on 21st June 1927, from the 
decree of the Small Cause Court Judge., 
Simla. Dh 9th May 1925 

(а) Usurious Loans Act, S. 3. Prov.-’'SuU based 
ott only one iransaction— Explanation to proviso 

does not apply- 

Where a suit is not based on any senes ot 
transactions but only on one trausaotiou, the 
explanation to the proviso does not c l] 

(б) Usuriours Loans Act, S. Z— Excessive in- 
terest and transaction to be substantially unf air 
must be proved— Court must consider prevailing 
rate of interest, security offered, nature of deal- 
ings, and period of accounts being outstayiding. 

The Court can act under 8. 3 only if the 
interest be excessive and the transaction between 
the parties is substantially unfair. [P 622 0 l] 

’ In deciding whether the rate charged is ex« 
cessive and the transaction between the parties 
thereto substantially unUit the Court must 
have regard to the prevailing rate cf interest on 
similar traosiotiona in the locality where the 
transaction takes place, the security offered to 
theplaintiS. the nature of the dealings between 
the parties and the period during which the 
accounts have remained outstanding. i.r 622 U 2J 


N. Sohan Lal— lot Petitioner. 

Niaz Muhammad — for Respondent. 

Judgment. — This is a petition by the 
plaintiff for revision of a judgment, dated 
the 9th May 1925, passed by the Judge, 
Small Cause Court. Simla, whereby he 
-granted a decree to the plaintiff for 
Ra. 50 and coats thereon payable in in- 
stalments of Rs. 6 per month with the 
proviso that a default in the payment of 


any one instalment shall render the 
whole of the remaining 1 alance payable 
at once. The suit was (or recovery of 
Rs. 453 by the lirm of Ruldu Mal-Tha* 
kai* Das against Allah Ditta, a tailor of 
Simla. It was based on a bond for 
Rs. 300 executed on the 17th October 
1922. The bond provided that the sum 
of Rs. 300 would bo payable without 
interest by instalments of Rs. 10 per 
mensem, but that if a default be made 
in the payment of any one instalment 
the whole of the balance due was to be- 
come recoverable with interest at o7? 
per cent per annum. 

The suit was instituted on the 30th 
March 1925, and the amount claimed in- 
cluded the sum of Rs. 158 interest, cal- 
culated at the rate of 18 per cent, per 
annum. The defendant admitted the exe- 
cution of the bond, but added that it was 
made upmainly of interest. The learned 
judge thereupon proceeded to examine the 
plaintiff as to the previous history of the 
dealings between the parties, and finally, 
acting under the provisions of the Usuri- 
ous Loans Act. re-opened the whole 
transaction and granted a decree to the 
plaintiff as already mentioned. 

The statemcint of the plaintiff disclosed 
that the dealings between the parties 
started in 1914 and that on the 26th 
July 1917, a pro-note for Rs. 221 was 
executed by the defendant in plaintiff’s 
favour. The amount included Rs, 49 as 
interest on the principal amount ad- 
vanced. Rs. 20 was paid by the defen- 
dant bo the plaintiff at the time of the 
execution of the pro-note. Thereafter Rs. 
18-9-9 more was advanced by the plaintiff 
to the defendant up to the 17th October 
1921, when the bond in suit was executed. 
In the meantime the defendant had re- 
paid to the plaintiff Rs. 126-10-0. Rs. 28 
was paid by him after the execution of 
the bond in suit. This is the only 
evidence on the record as to the previous 
dealings between the parties. The defen- 
dant has nob gone into the witness box 
to deny these facts and the learned Judge 
of the Small Cause Court has accepted 
them as correct. Bub he is of opinion 
that the whole amount is practically 
made up of interest and that only Rs. 8 
is due to the plaintiff on account of 
principal, and for that reason be has 
applied the provision of the Usurious 
Loans Act and has granted a decree for 


622 Lahore Khushi Muhamm 

a Inmr stim of Es. 50 in favour of the 

’’'Vn *^the 6rst instance I am unable to 
, u rflf?ard to the proviso to 

S 3 of that Act that the learned judge 

was entitled to go behind the pro-note 

ol the 26th July 1917. That pro-no e 

was admittedly executed more than six 
years before the date of the suit. The 

proviso referred to above lays it down 
Fl of 1 -n fhe exercise of the powers con- 
ert’d by s, 3%lie Court shall not re- 
open any agreement purporting to close 

previous dealings and to create a new 

obligation which has been entered into 

bv the parties or any persons from whom 
HyAv plaim at a date more than six years 
from the transaction. This suit was not 
based on any senes ^ of transactions 
l)ut only one transaction of the 17th 
October 1921, and, therefore, the ex- 
planation to the proviso does not apply. 
■\Ioreov 0 r, the Ocurt can act under S, 3, 
Ijjsurious Leans Act, only if the interest 
oe excessive and the transaction between 
the parties substantially unfair. Now, 
io far as the bond for Rs. 300 is con- 
cerned, it is to be observed that initially 
no interest is payable on the principal 
mentioned therein which is payable by 
instalments of Rs. 10 psr mensem, 
This is ind 0 ?d a very favourable tran- 
saction from the point of view of the 
debtor. But then a condition is added 
that if default is made in the payment of 
any instalment the whole of the balance 
shall become payable with interoct which 
certainly is excessive. The condition as 
to the payment of interest does not come 
into operation unless default is made by 
the debtor, and it is a question whether, 
under the circumstances, it can be held 
that the interest is excessive for the 
purpose of the Usurious Loans Act. Bat 
the second condition necessary for the 
exorcise of ths power of the Court does 
not, in my opinion, exist in this case. 

In arriving at tho conclusion that at 
the date of the suit only Rs. 8 out of 
the principal was due to the plaintiff the 
learned judge has entirely ignored the 
fact that some interest was to be paid, if 
nob at the agreed rate, at a reasonable 
rate, on the transaction between the 
parties from 1914 to October 1921. The 
counsel for the respondent does not 
contest the allegation of the counsel for 
the petitioner, that if.calculation is made 
it would be found thet interest up to 
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that date was charged roughly at 15 per 
cent psr annum. I have already stated 
that afler the date of the bond, though the 
interest provided was 37^ per cent per 
annum payableonly on defaiiltin payment 
of instalments, the plaintiff has charged 
interest at 18 per cent, per aunum. In 
deciding whether the rate charged is ex- 
cessive and the transaction between the 
parties thereto sjbstantially unfair, the 
Court must have regard to the prevailing 
rate of interest on similar transactions in 
the locality where the transaction took 
place, ths security offered to the plaintiff, 
the nature of the dealings between the 
parti 0 ^ and the period during which the 
accounts have remained outstanding. 1 
am not prepared to hold that, under all 
the circumstances of the case, interest at 
15 per cent, per annum, charged prior to 
the execution of the bond and 18 per 
cent, per annum interest charged after the 
execution of the bond on default of pay" 
ment of the instalments, is at all excessive 
or that the transaction in suit is substan- 
tially unfair as between the parties. I 
hold, therefore, that the conditions 
necessary to enable the Court to interfere 
under the Us irious Loans Act with con- 
tracts voluntarily entered into between 
the parties def not exist in this case and 
the plaintiff was entitled to the decree- 
prayed for. 

Accepting this revision I set aside the 
decree of the learned Judge of the Snoall 
Causa Court and decree the plaintiffs^ 
suit with costs throughout. 

R.D. Decree set aside» 
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Agha H 41 DEB, J. 

Khushi Muhammid and others Peti- 
tioners. 

V. 

A/i. Barkat Bihi — Respondent. 

Civ. Rev. P 0 *:ibioa No. 191 of 1927,. 

Dacided on I6t;h May 1927, for re-admis- 

sion of Civil Appeal No. 2776 of 1926. 

(a) Civil P. C., 0. 9, R. 8-SuU f 
dismissed for default can be restored only lf su3 
dent cause is shown— In the absence of 

cause, inherent powers cannot be invoked 

P. C., S. 131. aid O. 41, R. 17. 

Suits or appeals di3mis33d for 
0 9 R. S. or O. 41, R. 17, can only be restorea 

if sufficient cause is shown and 

the absence of such sufficient oiuse being 

;7e precluded from iavokiDg in aid ‘'-«r .nher^ 

eut powers under S. 151. L* ® 
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(6) Civil P. C., 0. 9. fir. 3 and 13. and O, 41. 

Rr. 17 and 10 — Pro si o as are exkau>(icc. 

Tho prov’isious of 0. 0, Rf* 8 <\ncl 
baustive iu respect of cases whoro the plaiufcifi 
makes defiuU in appaarauoe in a suit, and so also 
the ptovisvous of 0. 41, Rr. 17 aud 10 are ei\uaU/ 
exhaustive in the matter of appeals. [1 0-21 i 
(c) Civil P. C.. S. VolSpecla! proctsiom 
motfe bxj leijUlature —Party cannot have recottno 
to Inherent powers. 

When tho legislature has made special pro- 
visions in order to mJac a pirtiouUr coutinganov 

it is not open tD a party to hvvoirecoursa to the 

residuary aud more or less nobalous powers in- 
herent in Courts to do justice under S. jCa'6 
law fully considered.), C-o 0 IJ 

Muhatnmad Amin — for Petitionees. 

Am%r Nxth Chofiaioi' Gohind Him 
Khanna — foi’ Respondent. 

Order. — This appeal out of which the 

application has arisen exmo on for' hear* 

ing before me on the llbh March 1927. 

It was dismissed for default as neither 

the appellant nor the counsel appeared. 

The order passed by me runs as follows . 

I have waited for Malik Muhammad Amin 
for several minutes. He has not put in appear- 
ance. I reject the appeal, which is hereby dis- 
missed for default of prosecution with costs. 

It may be noted that on tha lltn 
March 1927, the respondent was repre- 
seated by counsel. An application was 
pat in on the 22Dd March 1927, by 
Malik Muhammad Amm accompanied 
by his affidavit. On the 8th April, 
1927 I admitted it and notice was issued 

to the opposite party. every 

word of the application and the aliidavib 
to be true, there cannot be any doubt 
that the applicant has failed to prove 
that he was prevented by any sufficient 

cause from appearing when the appeal 
was called on for hearing. After a pe- 
rusal of the application and the affidavit 
the only impression that is left upon one’s 
mind is that the learned counsel, who 
was to appear on behalf of the appellant 
was grossly negligent and careless in the 
discharge of his duty both towards his 
client and this Court. In order to make 
sure if there was any mistake made by the 
office in putting up the case for hearing on 
Friday the 11th March, 1927, I sent 
for the proper official and in the pres- 
ence of the parties he explained to mo 
that everything was iu order accord- 
ing to the established practice and 
rules of tho Court. In fact the learned 
counsel for the appellant exonerates the 
office. In his affidavit in para- 3 the 
learned counsel says : 

I do nob know that suoh cases could be taken 


up on Friday and iu para. 1 be says that on ac- 
count of this I did not look up the list fur Friday 
the nth March well aud missed findlug out the 
abovo case. 

The learned counsol argued that this 
affidavit gives sufficient cause for the 
restoration of the appeal aud in tho 
alternative pleaded that he could appii^l 
to the inherent power of the Court to 
restore the appeal. Now if Uiis^ Court 
were to act upon affidavits cf tliis kind 
and to restore cases dismissed for default 
it would amount to putting a piemium 
upono.xtreme carelessness and laxity on 
tho part of the learned gentlemen of the 
bar. Personally I should be reluctant to 
encourage any such beliefs among tho 
members of the bar that cases dismissed 
for default can be restored, practically on 
any ground, however inadequate and 
absurd. I may here (luote tho case of 
Krishnasfcami Nnidic v. ihoijci 

Naidu. (1/. which has a direct bearing on 
the question under consideration, as it 
deals with the petition of a vakil who al- 
lows hU case to be dismissed for default 
of prosecution. In this case also there 
was a failure on the part of the vakil to 
appear when his appeal was called on for 
hearing. The appeal being dismissed for 
default an application for restoration 
was made. It was held that if in such 
a case the Court can act under its inber- 
ont powers it would involve a finding 
that in every case of dismissal of an ap- 
peal or a suit by reason of the non-ap- 
pearance of the vakil the Court has in- 
Lrenb powers which it must exercise ex 
dabito justitiae in favour of setting aside 
the order dismissing the suit or appeal. 
The learned judges dissented from the 
view of law as laid down in Sonuhai 
Babnraov, Shivajirao KrtsUnarao [2) and 
rejected the application for restoration 
though reluctantly. 

The learned counsel fpr the applicant 
draw my attention to a case reported as, 
Mohaf Chand v. Habib (3). Bub the facts 
of that case are totally different from 
those of the case bsfora me. The affidavit 
filed in the case showed that the counsel 
who was engaged in a part-heard case 
before another bench had taken respon- 
sible steps for his appeal to be properly 
looked after and argued in bis absence. 
The case stood 9bh and last on the day s 

list and arrangements bad been made 


(1) A. I. R. 1924 Mad. 114=47 Mad. 171. 

( 2 ) A, X, R. 1921 Bom. 20=45 Bom. 648. 

(3) A. I..R. l925 Lah. 617. 
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with another counsel to appaar when 
the case would be called on for hearing. 

Ha had further instructed his cleik to 

watch the case in Court and inform ha 
Counsel who was put m charge of the 
appeal as to when it was hkely .o be 
taken up. The clerk went to the Court 
room at 11-30 and found that a case 
which stood fourth on the list was being 
heard He wanfc away apparently leeling 
secure that there were four ca?63 in bet- 
ween the case which was being heard 
and his master’s case. It happened, how- 
ever, quite unexpectedly that the list 

collapsed and at 12 o’clock the last case 

Ko O'was reached, thus upsetting every- 
body’s calculations. It may be noted 
that no one appeared even on behalf of 
the respondent in that case. On this 
affidavit which was accepted by the 
learned judge the appeal was restored 
because in the opinion of the learned 
judge 'sufficient cause’ had been made out. 

The expression “sufficient cause” has 
not been dehned for the very best of 
reasons by the legislature anywhere. 
Each case depends upon its own peculiar 
circumstances and the Court has to arrive 
at its own conclusion upon the facts of 
each case. In the present case, as I have 
indicated above “sufficient cause” has not 
been made out. The trend of decisions 
also shows that suits or appeals dismissed 
for default under 0, 9, R. 8 orO. 4L, R. 17 
Civil P. O. can only be restored if sufficient 
cause is shown and the Courts, in the 
absence of such “sufficient cause” being 
shown, are precluded from invoking in 
aid their inhorenb powers under S. 151, 
Civil P- 0. It has been laid down that 
the provisions of 0- 9, Rr. 8 and 13, Civil 
p. 0. are exhaustive in respect of cases 
where the iiiaintitf makes default in 
appearance in a suit and it follows that 
0. 41, Rr. 17 and 19, Civil P. 0., are 
equally exhaustive in the matter of 
appeals. I may quote Gadi Neelaveni 
V. Marappareddigari Ndrayana Beddi 

(4), Krishnaswamy Naidu v. Chengalroya 
Naidu, (1), Kallu v. Nadir Baksh (5), and 
Ea7n Samp v. Gaya Prosad (6). The 
last case followed Gadi Neelaveni v. 
Marappareddigari Narayana Beddi (4). 
The Bombay High Court still adheres 
to the view that, apart from the provi* 

(4) [192bT'43~ BLld7”9T=^7 M. L. J. 599=10 
M L. \V,606=53I. C. 847=(1920) M. W 
N, 19 (P. B.). 

(5) A. I. R. 1922 All. 441. 

(6) A. I. R. 1925 All. G10=i8 All. 175 (P. B.). 


sions of 0. 9, R., 9, and 0. R- 
Civil P. C.. a Court has inherent 
jurisdiction to resto-re cases if the ends 
of justice so require : vide Bilasirai 
Lakminarayan v, Gursondan Damodar’ 
das (7). In this case the law, as laid 
down in Lalta Prasad v. Bam Karan 
(8), was followed. In another case (al- 
ready referred to) of the Bimbay High 
Court reported as Somi^hai Baburao v. 
Shivajirao Krishnarao (2) the inherent 
powers of the Court were invoked and 
the principles of law as laid down in 
Somayya v. Suhbamma (9) and Lalta 
Prasad v. Bam Karan (8) were accepted 
and followed. Now the view taken m 
Somayya v. S\ihbzmm% (9) was distinctly 
abandoned in the Full Bench case of 
Gadi Neelaveni v. Marappareddigari 
Narayana Beddi (4), and tho case was 
overruled. Lalta Prasad v. Bam Karan 
(8), in its turn, wa^ based upon Somayya 
v. Suhbamma (9). Having regard to this . 
history of tho case-law it is clear t’nat 
Somayya v. Suhbamma (9) is not accep* 
ted as good law in Madras and the view 
of the law laid down in Lalta Prasad v. 
Bam Karan (8) must be taken to have 
been definitely departed from in the 
later Allahabad decisions which accept 
the view of the law as enunciated iQ 
Gadi Neelaveni v. Marappareddigari 
Narayana Beddi (4). 

This being so it must be admitted 
with all due respect that the foundation 
on which Bilasirai Lakminarayan v* 
Cursondas Damodardas (7) and Sonubai 
Baburao v. Shivajirao Krishnarao (2) 
were based has been undetermined and 
the authority of these two cases loses 
much of its sanction. I may further 
observe that the attention of the learned 
Judges of the Bombay High Court ^ . 
decided the case reported as Sonuo^ 
Baburao v. Shivajirao Krishyiarao (2^ 
does not appear to have been drawn to 
the Full Bench case reported as Gadi 
Neelaveni v. Marappareddigari Nara‘ 
yana Beddi (4). although the latter deci- 
sion was given on the 1st Octobe 

1919, while the case reported as Sonub^ 
Baburao v. Shivajirao Krishnarao \^) 
was not decided until tho 9th 

1920. When the legislature has made 

(7) [X920J 44 Bom. 82=53 1. O. 25:i=al Bom. 

Xi R 952 T 

(8) [1912J 34 All. 426=14 I. 0. 187=9 A. I*. 4* 

666 . 

(9) [1908] 26 Mad. 599. 
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special provisions in order fco meet a 
pavfcicular oonfcingency ifc is nob open bo 
a parby in my humble judgmenb bo have 
recourse bo bhe residuary and more or 
less nebulous powers inherenb in Gourbs 
to do justice under S. 151, Civil P. G. I 
need not refer bo the numerous aubho* 
Irities of the various High Courts which 
lay down that the powers recognized 
by S. 151, Civil P. C., cannot be exercised 
when there are epecihc provisions in the 
code to meet the exigencies of a partP 
oular case : Joshi Shib Prakash v. 
Jliinguria (10), Tota Ram v. Panna Lal 

(11), Ajodhya Makton v. Phul Kuar (12), 
and Bissa Mai v. Kesar Singh (13) may 
be taken as samples. It is laid down in 
Krishnaswamy Naidu v. Chengalroya 
Naidu (l), which itself is founded upon 
Gadi Neelaveni v. Marappareddigari 
Narayana Reddi (4), that where a code 
declares the law on any matter specih* 
cally dealt with by it, the law must be 
ascertained by the interpretation of the 
language used by the legislature, for bhe 
essence of a code is to be exhaustive on 
such matters. 

In view of the weight of authorities 
I do not feel strong enough t^ allow the 
present application and to restore the 
appeal which had been dismissed for 
default. I therefore dismiss this appli- 
cation with costs. 

R.D. Application dis missed. 

10) A. I. R. 1924 AH. 446=46 All. 1^ 

11) A. I. R. 1924 All. 668=46 All, 631. 

(12) A. I. R. 1922 Patna. 479=1 Pat. 277. 

(13) [1920] 1 Lah. 368=58 I. 0. 789=2 L. L. J. 
249. 
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Shadi LAti. 0. J.. AND Broadway, J. 

Niadar Mai — Judgment-debtor — Ap- 
pellant. 

V, 

Rattan Lal — Decree-holder — Respon- 
dent. 

Letters Patent Appeal No. 300 of 1925, 
Decided on 4bb February 1927, from the 
judgment of AddUon, J., D/- 24 bh Octo- 
ber 1925 in Civil Appeal No. 1654 of 
1925 

Civil P. C„ 8. 144— “Bes/iittiion.” 

The word "restitabLoa’’ Implies rostoration to a 
party o! what has been lost to him in execution 
of a decree or directly in oonsequence of that 
decree^ wi.LB. 1924 Oai^ 769, Reh on. [S 626 0 1] 

1927 L/79 &.e0 


Melir Ghand Mahajan — for Appellant. 
Sardha Ram Kapiu — for Respondent. 
Broadway, J. — The circumstances 
giving rise to thisj letters patent appeal 
are briefly these : 

Ratan Lal and Niadar Mai were 
partners in two separate businesses. In 
respect of one of these businesses Ratan 
Lal filed a suit for dissolution and rendi- 
tion of accounts against Niadar Mai and 
was given a final decree for a sum of 
Rs. 2,281 payable by Niadar Mai. In 
the decree it was also declared that 
Niadar Mai alone was responsible for 
the claim of one Gustav Spielmann. 
Soon after the passing of this decree, and 
while an appeal against it was pending 
in the High Court, the Custodian of 
Enemy Property (the District Judge of 
Delhi) book proceedings against both 
Ratan Lal and Niadar Mai in connexion 
with Gustav Spielmann’s claim against 
them, with the result that they each 
paid a half of the claim to the said 
Custodian of Enemy Property. Sub- 
sequent to this Ratan Lal approached the 
said custodian and induced him to refund 
to him the amount paid by him (Ratan 
Lal), on his giving security for its repay- 
ment if lepaymenb should become neces- 
sary, and Niadar Mai was made to pay 
to the custodian the entire amount due 
to Gustav Spielmann. In February 
1925 the High Court set aside that 
portion of the decree which related' to 
the declaration that Niadar Mai alone 
was responsible to Gustav Spielmann, 
Ratan Lal having admitted that that 
matter related to bhe second parbnersnip. 

After this order of the High Court 
Niadar Mai applied to the Senior Subor- 
dinate Judge, Delhi, under S. 144, Civil 
P. 0., for restitution of half of the sum 
paid by him to the custodian as stated 
above. He urged that the payment had 
been made by him because of the decree 
of the Court of first instance. This 
application having been dismissed, be 
preferred an appeal to this Court which 
was dismissed by Mr. Justice Addison. 

The point for determination in this 
appeal is whether S. 144, Civil P. 0.. is 
applicable in the circumstances detailed 
above. S. 144 (1) is as follows : 

Where and in so far as a decree Is varied or 
reversed, the Oourt of first instanoe shall, on 
the application of any party entitled to any 
benefit by way ol restitation or otherwise, cause 
such restitution to be made as wilh 
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'^“Lr;parrthe“er»3 has b,en varied or 

"Ts^^stated by Mr. Justice Addison, 
the word “restitution” implies [8S‘ora‘'°° 
to a party of what has been lost to him 
lin eLution of a decree or airecUy in 
'consequence of that decree. Ratan Lai 
had made a certain payment to the 

Custodian of Enemy Property which he 
induced him to refund on a certain 
condition. After the refund bad boen 
made the custodian insisted on Niadar 
Mq. 1 naviDfi Tip fcb® amount of Gusfcav 
SpielS claim. This payment by 
Niadar Mai was certainly not made in 
execution of any decree or in consequence 
of any decree. Again, Batan Lai is not 
in possession of any property or money 
that had been taken out of Niadar Mai s 
possession by any decree or order of a 
Court, and. therefore, Niadar Mai is not 
entitled to claim restitution. In this 
view I am supported by Baikuntha Nath 
Ghatlorai v. Prosannamoyi Dehi (1). 

In my judgment S. 144, Civil P. C., is 
not applicable and the view taken by 
the learned judge in chambers is correct. 
I would, therefore, dismiss this appeal 

with costs. 

Shadi Lai, C. J.— I concur. 

T>,D. Appeal dismissed. 
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Broadway and Skemp, JJ. 

and anothei — Plaintiffs — 


Batti Bam 
Appellants. 


V. 


Nand Lal and others — Defendants — 
Bespondents. 

First Appeal No. 2908 of 1922, Decided 
on 14th April 1927, from the decree of 
the Senior Sub-Judge, Bohtak, D/- 30th 
■October 1922. 

BegistraUon Act, S. 11— Sale and mortgage 
previously executed— Subsequent letter redting 
that previous deeds were without consideration 
and inoperative is not admissible without regiS" 
iration. 

An unregistered letter is inadmissible in evi- 
•denoe to show that a deed of mortgage and a 


deed of sale executed previousl)' were not to be 
acted on and no money was due under the for- 
mer and no property passed under the latter : 
26 M. L. J. 151, Foil. A. L R. 1926 Mad. 362, 
Diss. from. O 

Skamair Chand and 'Nanwa Mai 
for Appellants. 

Jagan Nath Aggarwal and Madan 
Gopal — for Bespondents. 

Broadway, J. — This and the con- 
nected appeal 213 of 1923, have arisen 
out of two suits instituted by one 
Kanhaya Lal against his brother Todar 
Mai. In the one case the plaintiff 
sought to recover a sum of Bs. 6,193-5-9 
on the basis of a mortgage-deed, dated 
the 19th January 1911, securing a 
sum of Rs. 4,000 carrying interest at 
the rate of 6 per cent, per annum. lu 
the other suit a sum of Ra. 288 
was claimed on account of rent of ft 
house, and ejectment from the said 
house was also prayed for. The defence 
set up by Todar Mai was that the mort- 
gage-deed bad been indeed executed by 
him but that no consideration passed, 
the plea being that at about the time 
when this transaction was entered into 
he (Todar Mai) was being pressed by bis 
creditors and that this mortgage transac- 
tion had been entered into with bis 
brother in order to protect the lands 
mortgaged from his creditors. Similarly, 
in the other case the plea was that the 
lease was a bogus one and that the sale- 
deed executed on the 30th November 
1910, relating to the house which was 
the subject-matter of the lease had been 
entered into in the same manner and fo^ 
the same reasons as the mortgage was 
entered into a few weeks later. The two 
cases were tried together and by agree 
ment of parties evidence recorded in one 
was to be evidence in the other. In jbe 
suit on the mortgage the only issue ^“ft^ 
was settled was : Is the mortgage-dee 
without consideration and fictitious, t e 
onus being placed on the defendant o 
dar Mai. In the rent suit the issues 


tenant of the pJain- 


were : 

1. Is the defendant s 
tiff? 

2. Is the deed of lease fiotitioas ? 

8. What are the arrears of rent ? 

The trial Court examined the evidence 
on the record of the two cases and canoe 

to the conclusion that the 

Todar Mai had discharged the ^ onus 

placed on him and had proved m 


Lahore 027 


1927 Ratti Ram v. Nand Lal (Broadway, J.) 


suit on the mortpage, that » o considera- 
tion had passed at.d that tho iijortgago 
was a fictitious ono and in the, suit on 
the lease, that the sale of Mio house was 
without consideraliou aud formed a 
part of the same transaction with the 
lease which was entirely fictitious and 
both suits were dismissed with costs. 

In these appeals the heirs of Kanbaya 
Lal, who has died, seek to establish the 
fact that the view taken by the learned 
Subordinate Judge is wrong and that 
conclusions arrived at are not warranted 
by the evidence on the record. 

Turning to the suit based on the 
mortgage it is perfectly clear, and has 
been frankly admitted by Mr. Jagan Nath 
Aggarwal, that the onus of establishing 
want of consideration and the fictitious 
nature of the transaction lay on the res- 
pondent. He urged that the Court below 
bad come to the right conclusion on the 
■evidence. An examination of this evi- 
dence, however, shows that the conclu- 
sions arrived at by the learned subordi- 
nate judge are based on very flimsy 
material. The first point noted was that 
the consideration money, i. e., Rs. 4,000 
had been paid at home and not before 
the sub-registrar at the time of regis- 
tration. Next it was urged that there 
was considerable delay in obtaining 
mutation and that even up to the present 
moment some land has not been mutated 
in the name of the mortgagee. Thirdly, 
it was said that the account books of the 
plaintiff were not reliable and that the 
evidence showing that Todar Mai was 
being pressed by his creditors supported 
his allegation that the transaction was a 
bogus one and entered into in order to 
defraud the creditors or protect the pro- 
perty from these creditors. 

Now having regard to the fact that 
the parties were brothers I am unable to 
see anything sinister or suspicious in tho 
fact that the money was paid at home. 
Again with regard to the mutation, pos- 
session under the mortgage-deed was to 
continue with Todar Mai. The regis- 
trar’s office had, under the rule, to re- 
port this transaction to the revenue 
authorities and the report was duly made. 
The mere fact that Kanbaya Lal did hot 
show any undue baste in getting the 
lands mutated in his favour does not to 
my mind disoredit the transaction in 
any ay. With regard to the account 


h.'oks they have been prodnccil and al- 
tliough the learned subordinate judge 
refers to the gliair khata as being of ** an 
iiregular chmaefcor,” no irregularity 
has been pointed out at the Ijar. As far 
as 1 am able to see thtse account hooks 
are in order and there is nothing suspi- 
cious about them. 

Finally, as to the state of Todar Mai’s 
finances at that period : it seems to me 
that no opinion adverse to Kanbaya Lal 
can be formed, for it is obvious and 
indeed admitted that at that time Todar 
Mai was badly in need of money. It is 
also in evidence that after those transac- 
tions had been entered into Todar Mai 
was able to make settlement with various 
creditors and thus avoid decrees lieing 
passed against him. This clearly sliows 
that Todar Mai managed to ;ecuio funds 
with wliich to satisfy creditors \^llO ad- 
mittedly were pressing. Kanbaya Lai's 
statement that these funds were, at any 
rate, partly provided by him by means 
of this particular mortgage transactiort 
is, therefore, amply supported. Kanbaya 
Lal has gone into the witness-box as a 
witness for the defence and his state- 
ment is clear that money that was 
advanced was actually paid and that the 
transaction was entered into in good 
faith in order to help his brother with 
money. Todar Mai, who is now dead, 
did not go into the witness-box at all 
although he was alive during the pro- 
ceedings. 

Before disposing of this appeal it is 
necessary to refer to certain documents, 
namely, Exs. D-1 and D-2, D-1 relating 
to the mortgage-deed and D-2. to the 
deed of sale. When in the course of 
the examination of Nand Lal, sou of 
Todar Mai, it was sought to bring these 
two documents on to the record, objec- 
tion to their admissibility was raised 
and they were disallowed. In con- 
sequence they have not been proved. Mr, 
Jagan Nath has urged that the Court 
below was wrong in disallowing these 
documents and has asked that they should 
DOW be brought on to the record and an 
opportunity given to prove them if 
necessary. It is said that those docu- 
ments relate to the mortgage and the 
sale respectively, were written the day 
after the execution of the mortgage deed 
and deed of sale respectively and nullify 
the effect of the mortgage and the deed 
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o! sale respectively, in that they P^rPort 
to be letters stating that the deed of 
mortgage and the deed of sale were not 
To Je acted on and no money was due 
under the former and no P«>Pe^y 
under the latter. They have been re 
fu-ed admission on the ground that they 
required registration and it has been 
urged before ns that this is incon-ect 
and'tihafc the documents are admissible. 
In support of this contention various 
authorities have been c. ted by both 

cides. Mr. Jagan Nath has relied princi- 
pally on N. Bamaymy. N. Appayya{l). 
This is a decision of Mr. Justice Phillip 
of the Madras High Court in which it 
has been held that an unregistered docu- 
ment which merely shows that a regis- 
tered sale-deed executed previously in 
respect of certain immovable property 
■was only nominal in its nature is ad- 
missible in evidence inasmuch as it is 
not used as evidence of any transac- 
tion affecting immovable property. Mr. 
Justice Phillips, in coming to his con- 
clusion. did not follow a Full Bench 
decision of his own Court reported as 

p Venkatachalapathi v. M, Venkata’ 

( 2 ) and purports to rest his 
judgment on certain dicta to be found 
in a case reported as M, V enkatachala’ 
pathi V. P. Venkatachapathi Garu (3) 
\vhich itself, according to Mr. Justice 
PhillipSi was based on Rajah of Venkata- 
ijiri V. Narayana Reddi (4). In that 
case, however, it seems to me that the 
matter, which is now before the Court, 
was not agitated. Their Lordships in 
delivering their judgment pointed out 
that : 

Tho real nature of this suit is for compensa* 
tion for disturbing the plaintiff in his posses* 
aioD,and doing the necessary acts to entitle 
him to possession, such, for example, as not 
executing the counterpart of the lease and duly 
registering it ; so that the nou'iegistration is 
itself part of the plaintiff’s cause of action. 

As I understand that judgment the 
point wo are now considering never arose 
and was never decided. 

On the other hand in P. Venkatachala- 
\pathi V. M. Venkatachalapathi (2), a Pull 
jBench of the Madras High Court laid 
[down very clearly that an unregistered 
[letter is inadmissible in evidence to show 


(1) A. I. B. 1926 Mad. 362. 

(2) [1914] 26 M. L. J. 161=1 M. L. W. 157= 
23 I. 0. 409=(1914) M. W. N. 178. 

(9) [1912] 28 M. L.J. 662=17 I. 0. -987=12 
' M. I-. T. 679. 

(4) [1894] 17 Mad. 456=4 M. L. J. 198 (P.B.). 


either that a sale executed the previous 
day is in fact a mortgage or that it 
conveys no title. In either view the 
unregistered letter affects ^ immovable 
property and is not admissible in evi 
dence without registration. In my judg- 
ment that case concludes the m^tei 
before us and I would, therefore, hold 
that neither of these documents are ad- 
missible in evidence and have been 
rightly excluded by the Court below. 

In this view of the case it follows that 
the appeal relating to the mortgage-deed 
must succeed and I would, therefore^ 
accept it and grant the plaintiff a decree 
as prayed with costs throughout. 

In the case based on the lease certain 
other points have been raised. It was 
contended by Mr. Sbamair Chand that 
inasmuch as it is a suit by a landlord 
against bis tenant and the execution of 
the lease has been admitted, the defen- 
dant-tenant is estopped from questioning 
or challenging the plaintiff-landlords 
title. On the other band Mr. Jagan 
Nath has referred to three Bombay case^ 
namely Laxmanlal v. Mulshankar (5)> 
Shridhay Balakrishna Vaidya v. Babajt 
Mula Agarya (6) and Bhawaii Lallu v. 
Umar Mahomed Bhaiji (7), in which ife 
was held that in certain circumstances 
a defendant was not estopped from chal- 
lenging the title of a plaintiff who 
claimed to be his landlord. A careful 
examination of those cases will show that 
they are not applicable to the case before 
me. In each of those cases what was 
held was that the alleged tenant was not 
estopped from pleading the illegality of 
certain transactions which had boOT 
entered into in contravention of certain 
statutes. In the present ease no such 
question arises. The plaintiff claims to 
have purchased this bouse from h^ 
brother on the 30th NovemT)6r 
and he farther claims to have_ leased the 
said property to his brother under a 
lease, dated the 19th January 191L 
What the defendant seeks to do is 
attack the deed of sale on the ground 
that it was never intended to be acted 
upon and was a fraudulent transaction, 
fraudulent in the sense that it was 
entered into colourably with a view w 
protect the house from the creditors. A 

(5) [1908] 32 Bom. 4 ^ 9=10 Bom. L.B. 5^- 

(6) [1914] 38 Bom. 709=28 I. 0. 134=16 Bom, 

(7) A. I. B. 1927 Bom. 129=51 Bom. 43. 
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1 bavo said I do not tliink that the 
authorities cited by Mr. Jagan Nath 
assist him, but in any event I am of opi- 
nion that the defendant has failed to 
prove that the sale was a fictitious one. 

The only point that raised any sus- 
picion at all was the fact that in the 
deed of sale it was specifically stated 
that the money raised by way of sale 
had been paid to certain creditors in 
Court on the 23th November 1910, 
whereas the deed of sale was not executed 
till two days later and the plaintiff s 
account books show that payments were 
entered up on that date, i. e., 30th 
November 1910. I think there is some 
force in Mr. Shamair Ghand’s argument 
that at that time Kanhaya Lai and 
Todar Mai were on the best possible 
terms and that the money had, as a 
matter of fact, been paid on the 28th 
November 1910, and the entries made on 
the date when the document was finally 
executed and registered, and that the 
defendant is attempting to take advan- 
tage of this cnistake. The onus is clearly 
on the defendant and, in my judgment, 
he has failed to discharge that onus. 

I would, therefore, accept this appeal 
as well with costs throughout and grant 
the plaintiff a decree for the amount 
claimed. The plaintiff is also given a 

decree for ejectment. 

Skemp, J. — I concur. 

Appeals accepted. 
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Jai Lal and Fforde, JJ. 

Aniar Defendant — Appellant 

V. 


Kishen Chand and oi?iers— Plaintiffs— 
Bespondents. 

P. A. No. 2833 of 1922, Decided on 7th 
May 1927, from the decree of the 1st 
Class Sub-Judge, Lahore. D/- 15bh August 
1922 

(а) 'civil P, C., 0. 41. R. I— Interim order not 
attacked In appeal’-Copy of the order need not 

be filed. ,, . . 

It is not neoassaty for the appellant to nie 

with memorandum of appeal a copy of an 
interim order which he does not want to attaoK. 

[P 680 0 1] 

(б) Hindu Lato^ Alienation by manager— Nfies- 
sity— Recital ns to, is sufficient evidence if direct 
evt dence is impossible owing to lapse of time. 

When proof of actual enquiry hae become 


impossible by lapse of time, the recital of ueces- 
Bity and its representation to the puroUaser 
would be sufficient evidence to support an alien- 
ation of joint family property by the man.xger. 
but this .rule would not applv where there no 
lapse of time : A.Z. R. 1910 P. C. llO (P.C.). Ref. 

^ [PCOlClJ 

Badri Das and Amin Gha-id for Ap- 
pellant. 

J. N. Aggarwal and Lal Chand—io^ 
Bespondents. 

Jai Lal, J . — The undisputed facts of 
this case are as follows : 

By a sale-deed dated the 2nd October 
1907 one Salig Ram on his own behalf and 
acting as guardian of his minor brothers 
Charan Das and Sham Das sold the house 
in dispute to Amar Nath, appellant, for 
B3.*2,000. The consideration for the sale, 
as recited in the deed, was as follows : 

1. Received as earnest money 100. 

2. Paid to Lala Jaswaut Rai, a pre- 
vious mortgagee of the house, Rs. 124:4, 

3. Received in cash before the sub- 
registrar, Rs. 666. 

At the date of the sale Salig 
Ram had a minor son named Durga 
Das who is now dead. Ou the 
29bh August 1919 the present action 
was commenced by Sham Das and Kishen 
Chand, Gopai Das and Ram Sarau Daa, 
minor sons of Salig Ram, claiming pos- 
session of the house on the groand that 
they, the plaintiffs, were members of a 
joint Hindu family with Salig Ram and 
the house in dispute was their ccn^ar- 
cenary x^roparty and therefore Salig Ram 
was nob competent to sell it except for 
family necessity. The existence of such 
a necessity was denied. The suit was 
defended by the vendee on various 
grounds, including the one, with which 
we are now concerned, which is that the 
consideration for the sale was needed by 
Salig Ram for family necessity. The 
learned trial judge has held that 
Rs. 1,244, the amount due to the previous 
mortgagee was an antecedent debt due 
from the family and therefore constituted 
valid necessity. He held, for reasons, 

which we find ourselves unable to follow, 
that 

Rs. 200 may be taken as required for -tUe joiut 
anceatral business of the parties. 

He has consequently given the 
plaintiffs a decree subject bo their paying 
Rs. 1 444, the amount found by bim to 
hav6 been spent for the benefit of the 
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family, and Rs. 3,654 costs of improve- 
ments bona tide made by the vendee when 
in possession of the property. 

has been granted in ®. , , 

sonsofSalig Ram. The suit been 

dismissed so far as Sham Das is concerned 

on the ground that he had acquiesced 

in the sale owing to his having by 

and allowed the vendee 

ments to the house and having omitted 

totaheanyaction^o^ 
for many years, ido 

preliminary ohjection is taken on 
behalf of the respondent that this appeal 

interim 3“ pTsserby the trfa^ Court 

«..ii;minarv issues has not 
on P , , memorandum of ap- 

’’rr li r^amlnation of the grounds of 
arpeal, however, shows that no ground 

ie takeii by the appeUant attacking the 

correctness of the interim order. I hold, 
therefore, that it was not necessary for 
the appellant to file a copy o' »n order 

which he does not desire to attack, and 

overrule the preliminary objection. 

As already stated the only point 
cussed before us by the counsel for 
appellant is as to the existence of 
necessity for the sale. The contention 
of the learned counsel was that admit* 
tedly there was joint ancestral business 
■which was carried on by Salig Ram as 
. manager of the family, that money was 
needed for the business and that Rs. 756 
was spent by Salig Ram in carrying on 
that business and also for educating and 
bringing up his minor brothers. Admit- 
tedly there is no evidence on the record 
to show that the money was actually 
spent by Salig Ram for the maintenance 
of the minors or for carrying on the joint 
business. The counsel, however, contends 
that the vendee was not bound to see to 
the application of the money but that it 
was quite sufficient if he satisfied himself 
as to the existence of the necessity for 
the purpose aforesaid after proper 
enquiry and, honestly believing in the 
representation, lent the money. Counsel 
for the respondent does not contest this 
proposition in its abstract form, but con- 
tends that there is absolutely no proof 
on the record as to the existence of a 
necessity or that any enquiry whatso- 
ever was made by the vendee. On be- 
half of the appellant reliance was placed 
on the testimony of P. W. 3 Ganga 


Amab Nath v. Kishen Ghand (Jai Lai, J.) 


1927 


dis- 

the 

the 


Bishen which is to the effect that Gobind 
Ram, who represented the vendee in the 
transaction of the sale, was informed by 
the witness that the vendors were good 
people, and that Salig Ram had once told 
hino that he would redeem the house and 
engage in work and trade with the 
money taken from the vendee ; of Amar 
Nath who states that Salig Ram had an 
account with him but all the money due 
from him has been realized and that 
Salig Ram told him that he required the 
money for the shop ; and finally of Amir 
Cband who states that Gobind Ram 
asked his opinion whether he should buy 
the house in dispute and whether the 
vendors were nice persons and that be 
referred him to one Khuda Bakhsh who 
told him that they were good persons and 
owed Rs. 1200 to somebody and also »to 
some saraf. It is obvious that these 
statements do not establish that the 
vendee made a proper enquiry as to the 
existence of the necessity. All that he 
satisfied himself about was as to the 
personal character of Salig Ram. 

Counsel then urged that in the sale- 
deed the purpose for which the money 
was required is mentioned and that this 
by itself is good evidence of the existence 
of the necessity and in support of this 
contention relied upon Nandalal v. 
Jagat Kishore (l), where their Lordships 
of the Privy Council have made the fol" 
lowing remarks : 

Uuder ordinary circumstances and apart from 
statute, recitals in deeds can only be evidence as 
between the parties to the conveyance and tboa® 
who claim under them. , 

But in such a case as the present their 1^^^* 
ships do not think that these recitals can be 
disregarded nor, on the other hand, can, anyfi*®® 
and ioflexible rule be laid down as to the proper 
weight which they are entitled to receive. 
the deeds were challenged at the time or u®®* 
the date of their execution, so that independen 
evidence would be available the recitals ^9’^. 
deserve but slight consideration and certainly 
should not be accepted as proof of the fact. BU 
as time goes by and all the original P*J**®? 
the transaction and all those who could ua 
given evidence on the relevant points _ 
grown old or passed away, a recital 
with the probability and circumstances of 

case assumes greaterr importance and oanno 

lightly set aside ; for it should be 
the actual proof of the necessity which 
the deed is not essential to establish ite 
It is only necessary that a representation ano 
have been made to the purchaser that su^ 
necessity existed, and that he shoi^d have ^ 
honestly and made proper enquiry to sa 

(1) A. I. R. 1916 P. C. 110=44 Cal. 186=^3 
I. A. 249 (P. C.). 
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himself of its truth. The recital is cleir evi- 
deuce of the representation, and, if the circum* 
stances are such as to justify a reasouable 
belief that an enquiry would have confirmed its 
truth, then wheu proof of actual enquiry has 
become impossible, the recital, coupled with 
such circumstances, would be sufficient evidence 
to support the deed. To hold otherwise would 
result in deciding that a title becomes weaker as 
it grows older, so that a transaction, perfectly 
honest and legitimate when it took place, would 
ultimately be incapable of justification merely 
owing to the passage of time. 

In the first instance I am not satisfied 
that there has been such a delay in the 
institution of this suit as would justify 
me to hold that the vendee was absolved 
from giving actual proof of the existence 
of the necessity but, apart from that, 
beyond the mere recital in the deed that 
the money was needed for the shop and 
for educating and bringing up the minors 
the existence of no such circumstances 
has been established from which an 
inference can be drawn that an enquiry 


in fact I cannot understand how in the 
face of the terms of the mortgage he 
could press for it. I am, therefore, 
unable to hold that the sale of the pro* 
perty was necessary in order to discharge 
the mortgage. 

Further, I do not tliink that the delay 
in the institution of this suit in any way 
affects the right of the sons of Salig 
Ram, who are still minors, to have the 
sale declared void. The learned sub" 
judge has made his decree for possession 
conditional on the payment of the cost 
of improvements made by the vendee in 
the property in suit and this is the most 
that he could do for the appellant under 
the circumstances of the case. 

The result is that the decree of the 
sub-judge is correct and this appeal 
must be dismissed with costs. 

Fforde, J.— I agree. 


would have confirmed the truth as to 
the existence of the necessity. Counsel 
for the appellant placed great reliance 
on Ex. D-5, a letter dated 7th October 
1907, written by Gobind Ram to the 
vendee. But a perusal of that letter 
shows that no enquiry whatsoever was 
made about any necessity for the sale. 
On the other hand, it was stated therein 
that the vendor was a man of property, 
that the bargain was very beneficial to 
the vendee and that there was no defect 
in the title of the vendor. I hold, there- 
fore. that there is no proof as to the 
existence of the necessity for sale beyond 
Rs. 1,244, the amount due to the previous 
mortgagee, bub there is no cross-objec- 
tion by the plaintiffs with regard to 
Rs. 200 allowed by the sub-judge, and 
therefore I must assume that necessity 
to the extent of Rs. 1,444 has been 
established. 

The next contention of the counsel for 
the appellant was that in any case there 
was necessity to the extent of the amount 
due under the mortgage and therefore 
the sale should nob have been set aside. 
I am unable bo concede to this conten- 
tion because an examination of the mort- 
gage deed (dated Ist September 1906) 
shows that its terms were very favour- 
able to the mortgagor and the period of 
ton years fixed thereby for the mort- 
gagor to redeem the mortgage had not 
yet expired, and it is not shown that the 
morcgagee was pressing for his money; 
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lEK Oha;4d and Agha Haidar. JJ. 

Tulsi Das and oifters— Plaintiffs 
ppellants. 

V. 

Shiv Dai— Defendant — Respondent. 

F. A. No. 1221 of 1923, Decided on 
1th June 1927, from the decree of the 
3 b Cl. Sub-Judge, Multan. D/- 6th 

[arch 1923. _ , ,, 

:^(o) Civil P. C.. 0. 

f auction ajter rejecting the objection 

older is not necessary party to siUt against 

uelion’purchaser. r, oi p fift ia 

Where an objection under 0. 21, B. oO, is 

ejected and the property is sold by 
blector can proceed against any 
be meantime, after the rejection, has come to 
lave any interest in the disputed property, and 
he decree bolder is not a iieccesfiry party to a 
nit bv the objector against the auction-put* 
baser for possession ; A. I. R. 1923 Mad, 58; 

7 Afad. 94 ; 16 Pom. COS ; Foil. 

■' [P 633 C 2 & P 634 Cl] 

*(6) Civil P. C., 0.21, R. under 

fl. 63 is not affected by proviso to S. 42, Specifio 

The proviso to S. 42, Specific Relief Act, 

ioes not operate so as to take away ^ 
icainst whom an order is made under O. 21, 
Rr. 60-63. the right to sue for a declaration of 
of his title in so far as it is afieoted by the order 

which he seeks to impeach : 29 Mad. 151, Poft. 

ir 633 C Ij 

H. C. Kumar for Kahan Chand for 

Appellants. o • 

Mehr Chand Makajan and R. C. oom 

— for Respondent. 
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Judgment.— This appeal is a continu- 
ation of certain claim-proceedings. The 

facts are these : , ^ i • 

One Murli Dhar, the father of plain- 
tiffs 1 and 2, was the judgment-debtor 
and the Derajat Sindh Bank, Multan, 
was the decree-holder. In execution of 
the decree, the bank attached the lands 
in dispute, through the Court of the 
District Judge, Multan. The present 
plaintiffs filed objections under 0.21, 
R 58 Civil P. C.. but these objections 

were dismissed on the 

On the 16th September 1921 the lands 

in dispute were put up for sale in 
execution of the decree and wei^ pur- 
chased at a public auction by Doctor 
Shiv Datt, defendant 2, the sale being 
confirmed on the 3rd November 1921. 

The plaintiffs have brought the pres- 
ent suit ostensibly uuder the provisions 

of O 21 B. 63. Civil P. c. In this suit 

they impleaded the Derajat Sindh Bank, 
Multan (decree-holder) in liquidation, 
through the liquidator. Lahore, as defen- 
dant 1. and Doctor Shiv Dat, the auc- 
tion-purchaser, as defendant 2. Murli 
Dhar, the judgment-debtor, having died 
in the meantime. Their main allega- 
tions are that Lala Murli Dhar, the 
father of plaintiffs 1 and 2, had no con- 
cern with the lands in suit which had 
been settled upon the plaintiffs and in 
respect of which mutation had been sanc- 
tioned in their favour as long ago as the 
14th February 1920. They further 
allege that the father of plaintiffs 1 and 
2, Lala Murli Dhar, was a man of 
immoral character, who bad squandered 
most of his property in profligacy and 
extravagance, though the income of the 
property was suflSciently large for the 
needs of the family. Their case in short 
is that the settlement of the property, 
noted in the heading of the plaint, was 
an accomplished fact already, before the 
hank took proceedings in execution 
against the father of plaintiffs 1 and 
2 and which subsequently culminated 
in the auction sale in favour of defen- 
dant 2. It may also be noted that a 
sum of Es. 3,800 was in deposit in the 
Government treasury to which the plain- 
tiffs claimed to be entitled. Para. 8 of 
the plaint is as follows : 

8. The value of the suit for purposes of Oourt* 
fee is Its 10 fixed and for purposes of jurisdic* 
tion Bs. 7,800, i. e., value in excess ; of sale pro* 
ceeds Bs. 4,000 and the amount in deposic in the 
Government treasury Bs 3,800. 


The plaintiffs pray that (a) the sale 
of the lands, noted in the heading of the 
plaint, dated, the 16th September 1921, 
in favour of defendant 2 , may be safe aside 
and declared null and void as againsfc 
the rights of the plaintiffs, and (b) thafc 
defendant 1 has no claim to Rs. 3,800 
deposited in the Government treasury 
after payment of the decretal amount 
to Lala Kala Ram, petition-writer.^ As 
already mentioned, the Derajat Sindh 
Bank, -Multan, had been impleaded as 
defendent 1 in the present suit; but 
under an order dated the 26th July 

1922, its name was struck off the list of 
the defendants, as, according to the 
statement of Pandit Ganpat Rai, pleader 
for the defendant, the liquidation pro- 
ceedings had terminated. 

A written statement was hied by 
defendant 2 on the 5th October 1922; 
but at present we are concerned only 
with one plea which had been taken by 
him in the jawab-i-dawa and also in the 
statements of the pleaders for the par- 
ties. The plaintiffs’ mukhtar stated that 

the laud in suit is cultivated by tenants wbo 
pay rent to defendant. Plaintiffs are not in 
possession. Defendant is realizing rent since 
the date of auction. Defendant has given the 
land to new tenants. The old tenants, who 
cultivated the land in the time of Murli Dhar, 
have gone away. 

This statement of the plaintiffs* own 
mukhtar was reiterated by Doctor Shiv 
Dat, the sole contesting defendant in the 
suit. He said that be was in possession 
of the whole land since the time of the 
auction and that the plaintiffs could not 
sue for a mere declaration. These state- 
ments were recorded on the 6feh March 

1923, and in the written statement also, 
in para. 8, a similar plea bad been taken 
on behalf of the defendant. The learned 
senior subordinate judge had disposed 
of the case on the prelimioary issue; viz. 
as to whether the plaintiff can maintain 
a suit for a mere declaration and has 
held that, as the plaintiffs’ mukhtar 
admits that the plaintiffs are out of 
possession and that the land is cultivated 
by tenants who pay rent to the defen- 
dant, the tenants’ possession ‘must be 
demed to be that of the defendant and 
the suit for a mere declaration was not 
maintainable, as it was open to the 
plaintiffs to sue for possession. He 
accordingly dismissed the suit. 

The plaintiffs have filed an appeal to 
this Court, and their learned counsel 
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invited our attention to Dhondo Sdkha- 
ram v, Govind Bahajl (1). In that case 
it was held that a Court-fee of Rs. 10 
was suthcient in a suit brought under 
the provisions of old S. 283, Act 11, 
1882 (corresponding to O. 21, R. 63 
of the present code), even though there 
was a prayer for possession. This case 
was followed in Dayaram Jagjivan v. 
Gordhan Das Dayaram (2), and ulti- 
mately received the imprimatur of their 
Lordships of the Privy Council in the 
case reported as Phul Kamari v. Ghatr 
shyam A/is?'a(3). On the basis of these 
cases the learned counsel argued that, 
even if there had been a distinct prayer 
for possession, the Court-fee of Rs. 10, 
which he had paid, would have been quite 
sufficient, and the Court was not justified 
in throwing out his suit oq this ground. 
There is, however, a Full Bench case re- 
ported as Kristnam Sooraya v. Pathma 
Bee (4) which is more in point. It is 
laid down in that case that the proviso 
to S. 42, Specific Relief Act, does not 
operate so as to take away from a party 
against whom an order is made under 
Ss. 280 to 282 of the old Civil P. C, (cor- 
responding to O. 21, Rr. 60, 61 and 62 
of the present Civil P. C.) the right to 
sue for a declaration of his title in so 
far as it is affected by the order which 
he seeks to impeach. On the authority 
of this Full Bench case the decision of 
the trial Court is palpably erroneous. 
It was argued on behalf of the respondent 
that the present suit could not bo 
treated as a suit under O. 21, R. 63 
Civil P. 0., in that the decree-holder had 
ceased to be a party to the’suit and fur- 
thermore that in such a suit the auction- 
purchaser could not be impleaded as his 
title came into existence after the 
termination ' of the attachment and 
claim proceedings, in the execution of 
the decree. This argument is not based 
upon any sound legal principles and is, 
in fact, opposed to a fairly large Volume of 
case-law on the subject. As regards the 
decree- holder (the bank), it has been 
pointed out that it had already vanished 
into the thin air and had ceased to exist 
as a juristic personality. The conten- 
tion that the quandum shareholders of 
the bank should have been impleaded 

(1) [1685] 9 Bom. 20. 

(2) [1907 81 Bom. 73=8 Bom. L. R. 885. 

(8) [1909J 85 Oal. 202=35 I. A. 22=7 0. L, J. 

36=12 0. W. N. 169 (P. 0.). 

ii) [1906] 29 Mad. 151. 


as parties to tiie suit, although tho 
bank, according to the defendant's own 
pleader, had gone into liquidation and 
even the liquidation proceedings had 
also terminated, is not sustainable- Aiart 
from the case-law on the subject the 
language of O. 21, R. 63, Civil P. C.. is 
very significant and disposes of tho res- 
pondent's contention. The section runs 
as follows ; 

Whether a claim or an objoctiou is preferred, 

tho party against whom an order is made may 
institute a suit to establish the right which ho 
claimj.to the property in dispute, but, subject 
to the result of such suit, if any, the order shall 
be conclusive. 

Mow, the defeated claimant under the 
provisions of this rule is directed to| 
establish his right against the propertyj 
in dispute. It follows as a matter of! 
course that he can proceed against any' 
person who, in the meantime, after the 
rejection of his objections, has come to 
have any interest in the disputed pro-j 
perty. And there cannot be any doubt 
that the auction-purchaser who has 
purchased the property after ^ the dis- 
posal of the claim proceedings, is such a 
person and can be proceeded against in 
a suit brought under the provisions of! 
O. 21, R. 63, Civil P. C. In tho cases' 
reported in Dhondo Sahharamy. Govind 
Babaji (l), and Dayaram Jagjivan v. 
Gordhandas Dayaram (2), the auction-pur- 
chaser was, as a matter of fact, a party. 
It is true that the point as to whether 
an auction-purchaser can be impleaded 
as a party' defendant to a suit under 
S. 283 - of the old code‘(correspODding to 
0- 21, R. 63 of the new code, does not 
appear to have been specifically raised 
and the position seems to have been 
taken for granted but I think that if 
there had been any legal objection to 
the auction-purchaser being impleaded 
as a party in a suit of this discription, 
the point would have been raised by the 
learned counsel who appeared in these 
cases and also by the learned judges of 
the Bombay High Court. In tho. case 
of Dorasamy Pillai v. Muthusamy 
Mooppan (5), it was laid down that 
where a suit is brought under S. 283 of 
the old code different purchasers of the 
attached property may be properly 
joined as defendants in the same suit, 
and it was further pointed out that the 
wrongful sale being the cause of action 

(5) [1904] 27 Mad. 91=13 M. L. T. 470. 
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different purchasers at that sale, were 
l i htlv impleaded as defendants. 

There is a very important ana in- 
structive decision reported as Sadhu y. 

(6) in which the judgment of the 
Swas delivered by a very eminent 
J°dge of the Bombay High Court namely 

TelangJ This case after a full discus- 

• ^ ? fKo nftse-law on the subject, lays 
down that in a suit under S, ^3 of the 
rivil P C the auction-purchaser may 
be impleaded as a necessary party when 
the plaintiff, besides praying lor deola- 
ratior. oi his title, also prays for partition 
u Af rtonseauential relief. It was 

^u\ther held that S. 283 was not limited 
to a mere declaratory decree hut the 
rlaintiff could have asked not only for 

Cancellation of attachment but also for 

replacing the plaintiff in possession of 
the property in question. This latter 
course would only be possible if the per- 
son in possession of the property in dis- 
pute, as auction-purchaser, was im- 

the objection raised by the 
learned counsel for the respondents that 
the decree-holder ought to have been 
impleaded as a party, it ha? already been 
pointed out that it was not possible to 
bring the said decree-holder before the 
Court in any shape or form. But apart 
from this and as an abstract proposition 
of law 1 may refer to a recent case re- 
ported as Subbaraya Mudaliar v. Kanda- 
steamy Mudaly (7), where Mr. Justice 
Ramesam observed that the decree-holder 
is not a necessary party to a claimant’s 
action, under O. 21, R, 63, Civil P. 0., 
though he may be made a party in such 
a suit for recovery of possession from an 
auction-purchaser. This last case is an 
answer to both the arguments pub for- 
ward on behalf of the learned counsel 
for the respondent in that it shows that 
the decree-holder is not a necessary 
party to a suit brought under O. 21, 
R. 63, Civil P. C., and along with the 
case^ reported as Dorasamy Pillai v. 
Muthusamy Mooppan (5), and Sadhu v. 
Bam (6), is also clear authority against 
the contention of the respondent that 
an auction-purchaser cannot be im- 
pleaded as a party defendant in such a 
suit. 

With the merits of the case wa are 
not concerned. The short question for 
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decision by this Court in appeal was as 
to whether the order of the Court dis 
missing the suit brought ostensibly 
under the provisions of 0. 21, B. 63, 
Civil P. C., was erroneous, because al- 
though it was open to the plaintiffs to 
sue for possession, they brought the suit 
in its present fo.m for a mere declara- 
tion. I have already shown that the 
decision of the Court of first instance on 
this point is already erroneous and must 

be set aside. . 

I would, therefore, allow the appsab 
set aside the decree of the Court below 
and, as the case has been disposed of on 
a preliminary point, remand the caso 
under 'the provisions of 0. 41, B. 23, 
Civil P. 0.. to the trial Court for dis- 
posal according to law. Costs here and 
hereafter would abide the event. 

Tek Chand, J. — I agree. 

R.K. Appeal allowed. 


[1892] IG Bom. 608. 

(7) A. 1. R. 1923 Mad. 58. 
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Tek Chand, J. 

Bahamat Ali — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Cr. A. No. 415 of 1927, Decided on 
20th May 1927, from an order of the S. 
J.. Karnal, D/- 15th March 1927. 

Penal Code, S. 511 — Attempt fs some external 
act, tangible and ostensible, showing piogress 
towards the actual commission. 

Under the Pepal Code all that is necessary t<> 
constitute an attempt to commit an offence *9 
some external act, something tangible and osten- 
sible of which the law can take hold as an act 
showing progress towards the actual commission 
of the offence. It does not ‘matter that the 
progress was interrupted : 34 Bom. 378 ; lA ■r. 
B. 19U Cr., Bel. on. [P 635, 0 2] 

B. C. Soni — for the Grown. 

Judgment. — The appellant, Bahmat 
Ali, has been convicted by the Session 
Judge of Karnal of an attempt to cbea^ 
one Jai Bhagwan (P. W, No. 2) and sen 

tenced to undergo rigorous imprisonmenc 
for two years iocluding three months 
solitary confinement. The case the 
prosecution is thus stated by Jai Bbag 
wan. Two or three days before the lot 
Angust 1926, the appellant broughc 
two old silver coins to him and soia 
them to him at nine annas each. Nex 
day he brought two more silver coins oi 
the same type and these were also p 
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obased by Jai Bhagwao afc the same rate. 
Jai Bhagwan asked the appellant where 
be had got these coins from and he re- 
plied that he had in his possession 10,000 
such rupees. On Jai Bhagwan asking 
where did he get such a large quantity 
of coins from, bo answered that he had 
found them buried in the ground. On 
this Jai Bhagwan asked him to bring a 
small quantity of those coins. He de- 
clined to do so saying that they were 
buried in the jungle behind the Octroi 
Post on the Budhakhera road, and that 
he was afraid of bringing them to the 
town as he might he caught by the 
Police. 

Next day the appellant came a-;ain to 
Jai Bhagwan and asked him to accom- 
pany him to the place where the coins 
were buried. He suspected some foul 
play and did not go to the spot but 
mentioned the whole matter to (P. W. 
No. 3) Dr. Abdul Aziz who has a drug- 
gist's shop at Karnal. This witness 
went to the police station and brought 
with him Sardar Bishon Singh, sub-ins- 
pector, who took down Jai Bhagwan s 
statement. The sub-inpector directed 
Jai Bhagwan to go to his shop and to 
wait for another opportunity when the 
accused would come to him. The accus- 
ed came again to him at 4'cO or o p- m. 
the same day and asked him to go with 
him saying that he should take at least 
five hundred rupees with him. Jai 
Bhagwan states that he .took currency 
notes worth Rs. 400 or 500 with him, and 
went with his servant Karta Ram (P. ^ . 
No. 1). On reaching the spot the accus- 
ed left Jai Bhagwan and Karta Ram at a 
certain spot behind the Octroi Post and 
himself went behind the trees and brought 
out a bag of coins similar in appearance 
to those which be had shown two days 
before but which had been covered with 
mud, on this the sub-inspector with 
a number of police men and Dr. Abdul 
Aziz appeared on the scene and it was 
found that 240 coins had been delivered 
to Jai Bhagwan, while 795 were still in 
the bag which the appellant was holding. 
It was also discovered that all the coins 
in the bag as well as those which had 
been delivered to Jai Bhagwan on that 
date were not silver coins but contained 
mixture of lead and zinc. The appellant 
was arrested and sent up for trial under 
S. 420, I. P. 0. The learned ses- 
sions judge found that the acts of the 


appellant would not fall under S. 420 
but that it was a clear case of attempt to 
cheat. He accordingly convicted him 
under S. 420/5H.. The appellant has 
appealed from jail. I have gone through 
the record and heard Mr. Soni for the 
Crown. 

After examining the relevant evidence 
on the record, I am of opinion that the 
offence of attempt to cheat (Ss. 420/511, 
I. P. G.) is fully established against 
the appellant. Though- nobody wasac* 
tually cheated it is quite clear that the 
appellant made an attempt to cheet Jai 
Bhagwan. Under the Indian Penal Code 
all that is necessary to constitute an 
attempt to commit an offence is 

some externiil act, something tangible and 
ostensible of which the law can take hold as an 
act showing progress towards the actual commis- 
sion of the offence. It does not matter that the 
progress was interrupted. Ganesh Balwani 
Modalcv. Emperor (1). 

Reference may also be made to the lead- 
ing English authority, i?. v. (2), 

The point is also fully discussed by John- 
stone, J.. in Abdulla v. Emijeror (3). I 
would, therefore, uphold the conviction. 
The sentence is by no means severe. I 
dismiss the appeal. 


R.D. 


Appeal dismissed. 


( 1 ) [1910] 3i Bom. 378=5 I.C. 612=12 Bum 
L.R. 21. 

(•2) [1870] 11 Cox. C. C. 570=19 W. R. 108= 

22L. T. 691. T. r T> 

(3) [1914] 14 P. R. 1914 Cr.=66 P. L. R. 
' r C. 473=13 P. VV. R. 1914 Cr. 
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Dalip Singh, J. 

Moti Plaintiff— Appellant. 

V. 

Harbhajan Singh and others — Respon- 
dents. 

Misc. F. A. No. 566 of 1927, Decided 
on 24th June 1927, from an order of the 
Senior Sub-J., Hoshiarpur, D/- 5th 
January 1927. 

(a) Interpretation oj statutes — Stare decisis 
— Practice. 

In the matter of a fiscal enactment where the 
ouestion is in doubt the rale of stare decisis 
should apply. [P 0 Ij 

(6) Court‘fees Act, Sch. 1, Art, X— Appeal 
Jrom order under Civil P. C., S. 144, does not 
require ad valorem fee but a fee of Bs. 4. 

An appeal from an order under S. 144, Civil 
P. 0., does not, according to the practice of the- 


C:3.! Lahore Mon Sikgh v. Habbhaj 

Lahore High Court require au valorem ^ee^but 
a Court-fee stam^ of Ka « ggg q 2] 

■ S. XU-Power of roMution 

sary to do substantial limited 

ties in the ®g whore the parties have 

to S. 144 */lhA Court and the Court has 

invoked the aid of t on the basis of 

recognized “.i. o if that existing decree 

an existing Court may order the 

IS set on pP position they would 

parties to be ^ not taken action under 

have been m. if tuey ^ ^ CaL 28. Foil. 
the existing decree . ^ 

Badri Das—iot Appellant. 

Gullu Bayn-ior Respondents. 

Facts— One Sodhi Narendar bingh 
a-f;> and two potsons claimed to be en- 
t tied ?^eTbain property of his. Moti 
Singh was his son and claimed to be en- 
titled to certain property of his. Wazir 
Singh claimed certain property under a 
will of Sodhi Narendar Singh. Wazir 
Singh brought a suit on the basis of the 
will Moti Singh sued for possession of 
certain land which had been mortgaged 
to his father by one Kishan bingh. 
Kishan Singh pleaded redemption by 
payment to Wazir Singh. Wazir Singh 
was made a party to the suib_ and 
he admitted the payment by Kishan 
Singh. Wazir Singh's suit was dis- 
missed on the 12th March 1920, 
and Moti Singh's suit was decreed.. 
Wazir Singh appealed in his suit *and 
Kishan Singh and Wazir Singh put in a 
joint appeal in the suit of Moti Singh. 
Kishan Singh died during the pendency 
of the appeal and the appeal abated so 
far as he was concerned. Wazir Singh’s 
appeal in his own suit was decreed by the 
High Court and his appeal in Moti Singh’s 
suit was also decreed by this Court, and. 
in spite of Kishan Singh’s appeal having 
abated under O. 41, R, 33, the High Court 
held that the decree against both should 
be set aside. In the meantime, before 
the appeals were decreed, Moti Singh 
took out execution and claimed that be 
had got possession. Kishan Singh, how- 
ever, denied that Moti Singh had got 
possession. The Court did nob pass any 
order of satisfaction of the decree because, 
in the msantime the parties compromised 
and Kishan Singh retained or gob back 
possession of the land on payment of 
Rs. 21,664 to Moti Singh. This compro- 
mise was recorded by the Court, and in 
it it was stated that Rs. 11,000 had 
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already been paid by Kishan Singh and 
Rs. 10,664 would be paid after ten days. 
It was further agreed that if the appeals 
succeeded, Moti Singh would refund 
Rs. 21,664 to Kishan Singh with interest 
at 6 per cent. When the appeals were 
decreed, the heirs of Kishan Singh ap 
plied for restitution under S. 144. The 
executing Court held that it had power 
to order refund of the Rs. 21,664 with 
interest at six per cent according to the 
terms of the compromise and granted the 
application. Moti Singh brought- this 

appeal from that order. 

Judgment. — (After setting out facts as 

stated above the judgment proceeded) A 
preliminary objection has been taken that 
the stamp for this appeal should be ad 
valorem because Government notification 
under S 35 relates only to applications un- 
der S. 47 [old S. 244 (o)] andnottoappUca' 
tions under S. 144. There is a divergence 
of opinion in the High Courts on this 
point. The Patna, Bombay, Madras and 
Calcutta rulings hold that such applica- 
tion is an application in execution and a 
Court-fee of Rs. 4 is sufificient. The 
Allahabad High Court holds to the con- 
trary that the appeal should be sbaoapei 
ad valorem : see Bctijnath Das v. 
mukand (1). It is conceded cn both 
sides that the practice of this Court so 
far has been to have such appeals on a 
Court-fee stamp of Rs. 4. In the matter 
of a fiscal enactment, where the question 
is in doubt, 'it seems to me that the rule 
of stare decisis should apply and I hold, 
therefore, that the appeal is properly 
stamped. I therefore overrule the prelr 
minary objection. 

It is contended by counsel for the 
appellant that the order regarding th® 
compromise and the order directing 
Kishan Singh to pay within ten days the 
balance due were not passed in con 
nexion with the decree at all. It 
to me, however, that though teobnica y 
perhaps this is correct, the Court i 
purport to be acting in execution of t e 
decree. It is contended by counsel lO 
the appellant that all these orders we^ 
ultra vires, but I am nob now concernea 
with whether those orders were or were 
not ultra vires, but with the 
whether those orders j. 

connexion with the decree of Moti bingo 
or not. I therefore consider that tne 
application should be treated_a3_o£? 

(1) A. I. R. 1925 All. 137=47 All. so. 
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luuder S. 144. At any rate, if I am wrong 
in this, Rai Gharan v. Debt Prosad (2) 
shows thaj the power of the Court to do 
all things necessary to do substantial 
justice between the parties in the matter 
of restitution is nob limited to S. 144, 
Civil P. C., and that in all cases where 
the parties have invoked the aid of the 
Court and the Court has recognized a 
icertain transaction on the basis of an 
lexisting decree, then, if that existing de- 
cree 'is set aside on appeal, the Court 
may order the parties to be restored to 
'the position they would have been in if 
they had nob taken action under the 
existing decree. 

Counsel for the appellant states that 
there are appeals to the Privy Council 
pending from the decrees of this Court 
decreeing the suit of Wazir Singh and 
dismissing the suit of Moti Singh, and 
he says one of the reasons why they are 
contending this application is that they 
may have difi&culties themselves in re" 
covering the money from Kishan Singhs 
heirs if their appeals to the Privy Coun- 
cil or, at any rate, appeal qua Moti 
Singh’s suit succeeds. Counsel for the 
respondents undertakes that if the ap- 
peal to the Privy Council in Moti Singh s 
case succeeds, the respondents will not 
raise any objection to the application by 
Moti Singh to recover the money back 
again under S. 144. It seems to me 
that by this undertaking all trouble in 
the case will be avoided, and I accord- 
ingly put on record the underbaking of 
the respondents. The matter is not free 
from doubt and accordingly, while dis" 
missing the appeal, I leave the parties to 
bear their own costs throughout. 

R.D, Ord er accordingly. 

A. I. R. 1922 Cal. 28. 
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Shadi Liti, 0- J., and Jai Lad, J. 

Ralla and others — Defendants — Ap- 
pellants. 

V. 

Mula and rtnoffter— Plaintiffs — Res- 
pondents. 

S. A, No, 233 of 1923, Decided on 29bh 
April 1927, from a decree of the Disb, 
. , Judge, Hoshiarpur, D/- Ist November 
• 1922. 
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Cnslpm (Punjab) — Compromise by father — 
Consent given by him bona fide binds his son — 
Circumstances at the time of effecting the com- 
promise must be looked to for bona fides. 

Where consent is bona fide given by a father 
to a compromise the compromise is binding on 
the sou : 68 P. JB. 1912. Appl. 

In deciding whether a compromise is a bona 
fide one, the Court must look at the oircum- 
stances as they existed when it was effected. 

[P 638, C 1] 

Jlanjopal and Badri Das — for Ap- 
pellants. 

Fakir Chand—tov Respondents. 

Judgment. — The pedigree of the 
parties will be found at p. 3 of the 
printed-paper bock- Kathu, son of 
Gulaba, was adopted by his uncle Bannn. 
Gullu and Hamira, sons of Mangal, an- 
other uncle of Nathu, instituted a suit 
in the year 1895 to set aside this adop- 
tion. The dispute was settled by means 
of a compromise whereby 28 kanals I 
maria of land inherited by Nathu from 
Bannu was given by him to Mangal s 
sons who recognized his title to the rest 
of the land in dispute expressly provid- 
ing in the agreement of the compromiso 
that Nathu would have an absolute tibia 
to the property in dispute. Nathu hav- 
ing died childless the present action was 
brought by Gullu and Mula, sons of 
Hamira, to recover possession of the land 
in suit from the real brothers of Nathu 
on the ground that on the latter’s death 
without issue the property reverted to 
Bannu’s heirs. The plea of the defend- 
ants was that by virtue of the compro- 
mise Nathu having been given an abso- 
lute title in the land in suit it did nob 
revert to the heirs of Bannu but des- 
cended to Nabhu’s heirs. 

The learned district judge has held 
that Gullu being a party to the compro- 
mise effected in 1895 was nob entitled 
to any relief. He has, however, decreed 
the suit so far as the claim of Mula was 
concerned on the ground that Mula’s 
father Hamira had legally no power to 
relinquish the future rights of succes- 
sion of his descendants to Bannu's land. 
In his opinion the fact that as a result 
of the compromise Hamira and Gullu 
gob 28 kanals of land could not validate 
such transfer. He has consequently 
decreed the suit to the extent of Mula’s 
share in the land in suit. Both tho 
parties have appealed to this Court. The 
brothers of Nathu appeal on the ground 
that the view of the district judge that 
Mula was nob bound by the sebtlemenfr 
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Mula pUinttffl^Tbe'%ro«Brtrt “ht 

by him. agree with, the 

1 /.licfriftf lodge that Mula is not 
learned distnotjnag effected by his 

bound by the comprom^^^.^ ^ 

father Ham ■ 

Muhammad ) ^ father to an 

sent bona fide 8 binds his sons, 

alienation y aown in that case 

governs the P^®®® . ^ by Hamira bona 

promise was effeet^^^jJ^j 

ed 28 kanals of land which, under the 
ceived 2o existed at the 

®i'^®"“(\he compromise, be or his des- 

time of jjot have ultimately got, 

®®”^*“gfa”r that the compromise is bind- 
r/on Muia: his son. In deciding whe- 
Ihtr a compromise is a bona fide one the 
rv.nrl must look at the circumstances as 

when it was effected, and 

• 1895 Nathu was apparently young 

Ind the parties must have been consci- 
ous of the fact that if he got male issue 
there would be no chance for the des- 
cendants of Mangal to inherit any por- 
tion of the property then in dispute. 
We hold, therefore, that the compromise 
is binding on Mula plaintiff, and accept- 
ing the appeal preferred by the brothers 
of'i^athu we set aside the decree of the 
learned district judge and dismiss the 
suit with costs throughout. 

This disposes of the appeal by Mula 
which becomes infructuous. That appeal 
is dismissed with costs. 

p. Appeal dismissed. 

- M) [1912168 P. k 1912=210 P.L. R. 1912= 
16 I. C. 463=194 P. W. R. 1912. 
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Addison, J. 

Court of Wards Estate, Sodhi Richpal 
Singh — Judgment-debtor — Petitioner. 

V. 

Devi Das — Decree-holder — Respon- 
dent. 

Civil. Rev .No. 92 of 1927, Decided on Ist 
February 1927, from the order of the Sr. 
Sub-Judge, Ferozepore, D/- 25th August 
1926. 


Punjab Court of Wards Act (1903), S. 31 (2) 
Decree outstanding against ward 
the estate coming under the Court of Wards 
Execution proceedings taken withom certificate 
under S. 31 (2) are ultra vires. 

Where the estate of a person conus under the 
management of the Court of Wards under os. 
and 10 and at that time there is au outstanding 
decree against the ward, the executing 
has no jurisdiction to go on with the execution 
of the decree until the decree-holder files a cer 
tificate under S. 31 (2). Proceedings in execu- 
tion without such certificate are 
and liable to be set aside. (P ^^9 O J.J 

Carden-Noad — for Petitioner. • 

Mulk Rai — for Respondent. 
Judgment. — The estate of Sodhi 
Richpal Singh came under the manage- 
ment of the Court of Wards under Ss. 9 
and 10. Act 2, 1923, on the 18bh March 
1926. At that time there was an out- 
standing decree for Rs. 15,000 with costs 
against the ward. The decree-holder 

had, on the 13th December 1925, i. e. 
prior to the estate coming under the 
Court of Wards, applied for execution 
and a certain house was attached* 
Though it is alleged to be a very valu- 
able property, it was knocked down to 
the decree-holder for Rs. 4 00 at the 
auction sale which took place on the 6tb 
July 1926, i. e. long after the estate had 
come under the Court of Wards. On the 
9th August 1926, i. e. 33 days after the 

date of the auction sale, the manager of 
the Court of Wards appeared before the 
executing Court and presented an apph' 
cation that all the proceedings were void 
as the estate was in the charge of the 
Court of Wards and it was necessary for 
the decree-holder to inform the deputy 
commissioner before he could procMd 
to execute his deciee. The executing 
Court, on the 25th August 1926, treated 
this as an application objecting to the 
sale and held it to be time barred as it 
had been presented more than thirty 
days after the sale. Consequently the 
executing Court confirmed the sale 
the above date. Against this order t is 
application for revision has been pr® 

ferred. , . 

It is obvious that there was no objec 
tion to the sale, but a general ohjectioD 
by the manager of the Court of 
that the executing Court has no jurisdic- 
tion to go on. This being the case, this 

is not so much an appeal as a revim 
against the order of the executing Cou » 
dlted the 26th August 1926, on he 
ground that it acted without jurisdiction 
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in going on with the execution proceed' 
ings when it had been brought to itg 


Bagga V. MoHUMD Shah (Addison. J.) 


knowledge that such proceedings were 

barred under Act 2, 1903. 

It was admitted before me that under 
the provisions of Chap. 6, Punjab Act 2, 
1903, it was necessary for the decree- 
holder, after the 18fch March 1926, to 
obtain a certificate from the Deputy 
Commissioner before he could proceed 
.any further with his execution. It is 
true that it is stated in S. 31(1) that 
the Deputy Commissioner should not 
disallow any claim based upon a decree, 
but from S. 3l (2) it follows that, after 
the 18th March 1926, all suits and all 
proceedings in execution of any decree 
ibgainst the ward should have been stayed 
until the plaintiff or decree-holder filed 
a certificate that the claim had been 
notified in accordance with S. 26. In 
the present case the Deputy Commis- 
sioner was never approached and no 
■certificate was ever obtained. It follows 
that all the proceedings after the 18th 
March 1926, were'without jurisdiction. 

It was argued on behalf of the res- 
pondent that proceedings could now be 
stayed by me in order to allow him to 
obtain the necessary certificate. This 
is, however, impossible as the proceedings 
have ended. Though the deputy com- 
missioner may be compelled under S. 31 
<1) of the Act to allow a claim based 
upon a decree, still the application for 
the certificate would have put him on 
his guard and allowed him to make 
arrangements for paying off the decree 
or coming to a settlement with the 
decree-holder, He bad no such oppor- 
tunity in the present case. There is no 
doubt that the executing Court had no 
jurisdiction to go on with the execution 
after the 18th March 1926. I, therefore, 
accept this petition and set aside all the 
proceedings of the lower Court regarding 
the sale of the house in question. I, 
however, maintain the attachment upon 
the house in question. But further pro- 
ceedings for the sale of the house cannot 
be taken until the decree-holder files a 
certificate under S. 31 (2), Punjab Act 2, 
1903, - The petitioner will have his 
costs here. 

R.D. Petition accepted. 
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Addison, J. 

Bigfja — Defendant — Appellant- 

v. 

Mohumd Shah and others — PhiintitTs 

— Respondents. 

S. A. No. 1632 of 1926, Decided on 
lOth May 1927, from a decree of tho 
Senior Sub-Judge, Jullundur, D- 12th 
April 1926. 

Co'sharer—Siilt jor customary dues must be 
for the whole. 

A suit for rent or customary dues of a 
riaya must be a suit for the whole of the 
rout or dues ! If) Cal, 735 aud 35 Cal. 744, 
Foil. CP ^10. C 2] 

Badri Das^lor Appellant. 

Jagan Nath Aggarwal—ior Respon- 
dents. 

Judgment. — Plaintiffs claimed that 
they were the ground landlords of a site 
upon which defendant 1, their riaya, 
had built his house and that they were 
entitled to certain customary dues as 
given in the wajib-ul-arz from him. 
"When he married his son, be refused to 
pay these dues and the plaintiffs, there- 
fore, sued him for Rs. 5, their value. 
Defendant 1 pleaded that he was the 
riaya of one Jamal-ud-din whose heirs 
were necessary parties and that this 
jamal-ud-din had mortgaged his rights 
to him. Accordingly the mother and 
widow of the last male descendant of 
Jamal-ud-din were impleaded as defen- 
dunts. The trial judge held that the 
plaintiffs’ ancestors and Jamal-ud-din 
were the ground landlords, that they 
had sued defendants’ father in 1854 and 
obtained a decree against him ; that the 
mortgage of 1865 by Jamal-ud-din in 
defendants’ favour did not give him any 
title ; and that dues had continued to 
be paid to plaintiffs. He. therefore, 
decreed the sum of Bs. 5. the amount of 
which was nob disputed. 

On appeal the learned Senior Subor- 
dinate Judge held that the suit had not 
abated on account of the fact that on the 
death of the widow - of the last male 
descendant of Jamal-ud-din her heirs 
under Mahomedan law had nob been 
impleaded ; that the plaintiffs were not 
bound by the mortgage made by Jamal- 
ud-din in defendants’ favour as to which 
it would not be presumed that they bad 
knowledge ; that this mortgage-deed 
had never been enforced ; that plain- 
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titfs appeared to have been receiving the 

customary dues, but in any case this 

did not matter ; and that the 
were entitled to sue for the whole of 
the dues as they could not sue only for 
their share of them. In the lesult he 
dismissed the appeal and against his 
decision this second appeal has been 

^'it^^wfs first argned that the suit 
abated for the reasons stated above. 
Defendant 1 did object that P^- 

sonal heirs of the widow of Ja“a>-ud 

din's last mala . nf nnt 

impleaded in her place, but did not 

^ ^ fhflv were. I agree tliafc the 
A mother of the last male des- 

;r »a Jh.. on a. a«j^K 

Of the widow the mother alone sufli- 

o ently represented it, seeing that it is 

not known whether parties follow cus- 

tom or Mahomedan law, and this ig s 

auit for customary due under a wajib-ul- 
arz Besides, no personal heir of the 
widow has been named aod it is not 
clear that any are in existence : see 
BegamJanv. Jannat Bihi (L). There 
is no force in this contention, 

There are concurrent findings that the 
plaintiffs and Jamal-ud din were the 
ground landlords and this is established 
by the suit in 185t. In 1360 defendants’ 
father executed a document to the effect 
that he took permission from Jamul- 
ud'din to sink a well in the property in 
question, described as that of Mian 
Muhammad Shah and on which defen- 
dants’ father already had a house. At 
the same time defendants’ father re- 
served the right to take away the 
material if the site was abandoned, and 
stated that he would be liable to pay 
the customary dues as formerly. This 
does not prove that Jamal-ud-din had 
become sole owner. Then Jamal*ud-din 
mortgaged bis right in the site to defen- 
dants’ father in 1865, but again, this 
cannot prejudice the plaintiff?. The 
onus still remained on defendant 1, to 
establish that Jamal-ud-din had the 
right to mortgage the whole site inc^lu- 
ding the plaintiffs’ share and this he 
failed to do. 

The third contention advanced before 
me was that plaintiffs bad not proved 
receipt of dues within 12 years of the 

(il A. I. R. 19i7 Lokh. 6=7 Lab, 438. 


suit. The trial Court clearly found on 
the evidence that these dues had been 
formerly paid on the occasions on which 
they were customarily payable. The 
lower appellate Court’s finding was that 
the plaintiffs appeared to have been 
receiving them. This must be taken to 
mean that they had been receiving 
them. The word “ appeared ” ia usually 
used in this sense by Indian judges. 
There is ample evidence for such a 
finding. 

Lastly it was urged that the plaintiffs 
could not sue for Jamal'ud-din’s share 
of the dues^. This argument also fails. 
A suit for rent or customary dues of a 
riaya must be a suit for the whole of 
the rent or dues : Pergash Lai v. Akhowri 
Balgobind Sahoy (2) and Shashi 
V. Seeta Nath (3). 

I dismiss the appeal with costs. 

R.D. Appeal dismissed. 

”(*2» [1892j ly Oal. 7S5. 

(3) tl903J 35 Cal. 7i4=7 C. L. J. 425. 
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Shadi Lal, C. J., and Jai Lai*. J. 

Dhani Ram and another — Plaintiffs^ 
>App6llants. 

V. 

Mt. Ooman and another — Defendants 
— Respondents. 

S. A. No. 270 of 1923, Daoided on 
22nd April 1927, from the decree of the 
Disb, Judge, Amritsar, D/- 27th November 
1922. 

Civil P. C., 0. 41, B. I— Preliminary judg- 
ment not attacked in appeal-^Copy 'thereof need 
not be filed. 

Where a copy of the fioal judgment of t^ 
trial Court has beea filed and, in the grounds 
of appeal before the High Court, no objection is 
taken by the appellant to any of the points de- 
cided by the trial Court by the prelimlnarv 
judgment, it is not necessary for the appel- 
lants to file a copy of the preliminary jadgmeot. 

Mul Ghand for Sevan Petman for 
Appellants. 

Kahan Ghand — for Respondents. 

Jai Lal, J. — This appeal arises out of 
a suit instituted by the plaintiffs Dhaoi 
Ram and Bam Lal against Mt. Jivan 
and Abdnlla for possession of a shop and 
Rs. 180 an account of compensation for 
illegal occupation of the same. The 

allegation of the plaintiffs was that they 
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were owners of the shop in suit : fehafc 
they, along with Mb. Goman, the widow 
ofRamKishen, their deceased brother, 
had rented the shop to Gin and 

Najaf Ali on the 2l3t Deoemhor 1912. 
and that the defendants had taken illegal 
possession of the same in collusion with 
Mb. Goman, The suit, therefore, was 
for the ejectment of the trespassers and 
for compensation for illegal occupation. 
The defendants claimed that they were 
in possession of the shop as tenants of 
Mt. Goman who was thereupon, added 
as a defendant. She raised various pleas, 
but we are now concerned with two of 
them ; (1) that the suit was barred under 
O. 2 R. 2 : (2) that there had been a 
partition between the plaintitls and her 
deceased husband, Ram Kishen, and that 
the shop in dispute came to the share of 
Ram Kishen and consequently she was 
the sole owner thereof. 

The district judge, agreeing with the 
subordinate judge, has held that the 
suit is not barred under 0. 2, R. 2, and 
also that it had not been established 
that there was any separation between 
Ram Kishen and his two brothers, the 
plaintifl's, whereby the former became 
the sole owner of the shop in suit. He 
also held that Mt, Goman bad failed 
to establish that she had held exclusive 
possession of the shop as heir and re* 
presentabive of Ram Kishen, but the 
learned judge varied the decree of the 
subordinate judge, who had decreed the 
suit in full, by passing a decree in favour 
of the plaintiffs for possession of two- 
thirds of the shop, and for the recovery 
of two-thirds, of R^. 12G-4-0 which had 
been assessed as damages suffered by the 
plaintiffs owing to the wrongful posses- 
sion of the shop in suit by the original 
defendants. 

It appears that for some reason or 
other Mb. Goman was mentioned by 
Nizam Din and NajaC Ali as one of the 
landlords along with Dliani Ram and 
Ram Lai in the said deed of the 2l3t 
December 1912. The learned district 
judge is of opinion that by allowing her 
to be joined as a co-landlord the plaintiffs 
admitted her to be a partner with 
themselves in the 'shop. It is on this 
ground that he held that Mt. Goman’s 
right to be a partner had been estab- 
lished to the extent of one-third in the 
shop in suit and accordingly he dis- 
missed the suit to the extent of one- 

1927 L/81 & 82 


iOMAN (Jai Lai, J.) 

third shave therein. The plaintiffs 
appeal against the decree of the district 
judge dismissing their snit to tho extent 
of one-third share in the shop and in 
the damages. 

A preliminary objection is taken by 
the respondents that the appeal has nob 
been properly filed because a copy of the 
judgment of the trial Court disposing of 
certain legal objections raised by the 
defendants has nob been filed with the 
inBiuorandum of appeal. A copy of tho 
final judgment of the trial Court has 
been filed, and in tho grounds of appeal 
before us no objection is taken by the 
plaintiffs to any of the points decided 
by the preliminary judgment. We do 
not consider that under these circum- 
stances it was necessary for the appel- 
lants to file a copy of tlio judgment the 
correctness of whicli they do not attack 
in this Court. 

On the merits we consider that this 
appeal must be accepted. The learned 
district judge, having found that there 
was no partition between the plaintiffs 
and their brother Ram Kishen and that 
Mb. Goman never held exclusive posses- 
sion of the shop in dispute as heir and 
representative of Ram Kishen, it follows 
that the plaintiffs are entitled to the 
property by right of survivorship, and 
that the widow of Ram Kishen has no 
right to succeed to any part of the joint 
family property, her right being con- 
fined merely to maintenance and resi- 
dence. She nowhere claimed in her 
written statement that by virtue of her 
inclusion as a landlord in the rent deeds 
she was given a share in the property 
by the plaintiffs, and we cannot under- 
stand how she can be held to bo a partner 
in the property in suit merely owing to 
her name being mentioned as one of the 
landlords by the tenants. The suit being 
essentially one against the trespassers 
and the plaintiffs having established 
their title to the property in suit they 
were entitled to the decree for com- 
pensation as prayed for. 

Bub the counsel for the respondents 
seeks, to support the decree of the 
learned district judge on the ground 
that the suit is barred under 0. 2. R. 2, 
Civil P, C. 

In our opinion the view of the learned 
judge that it is nob so barred is correct. 
It seems that the plaintiffs and Mt. 
Goman instituted a suit against one 
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AmirBakhsh for the recovery of the 
amount due from him as a debtor of 
Guiar Misar, the father of the plaintitls, 
and Bam Kishen. That suit was com- 
promised and a decree passed against 
Amir Bakhsh, but in the deed of com- 
promise it was agreed that the question 
of m. Goman's right to a share in the 
amount so decreed would be settled by 
arbitration or in separate proceedings 
thereafter to be taken^n the civil Courts. 
It appears that Mt. Goman realized a 
portion of the amount decreed from 
Amir Bakhsh and a suit instituted by 
the present plaintiffs against her for 
the recovery of the amount so realized 
bv her was finally decreed, the Court 
bnlding that Mt. Gomaa had no right 
in the estate of Gujar other than the 
right of residence and maintenance and 
that there had been no partition bet- 
ween her husband Earn Kishen and the 
plaintiffs* It is contended on behalf of 
Mt. Goman that in that suit the plain- 
tiffs should have claimed possession of 
the shop in suit from her and that 
having omitted to do so they were pre- 
cluded from instituting the present 
suit by virtue of O. 2, E. 2. In our 
opinion there is no force in this conten- 
tion. As we have already observed this 
is a suit essentially against trespassers, 
the original defendants. No relief was 
claimed against Mt. Goman, as her name 
was added merely as a pro forma defen- 
dant on the objection of the original 
defendants. Moreover, in 1916, when the 
former suit was instituted against Mt. 
Goman she was not in possession of the 
shop in suit, nor does it appear that the 
plaintiffs had any reason to apprehend 
that Mt. Jiwan and Abdulla were hold- 
ing the property in suit from Mt. 
Goman. 

The consequence is that the decree of 
the learned district judge must be set 
aside and that of the subordinate judge 
restored with costs throughout. 


D.D. 


RpJ. nfir^0. 
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Tek Chand and Agha Haidar, JJ. 
Muzaffar Muhammed — Plaintiff — Ap- 
pellant. 

V. 

Imam Din and another — Defendants — 
Eespondents. 

P. A. No. 2607 of 1923, Decided on 
1st June 1927. 


Custom (Punjab) — Agricultural tribe^Bes^ 
tricted yoxjcer of alienation — Agricultural tribe 
forsaking agriculture as their main occufoiiM 
— No presximption of restricted power arises. 

The presumption in favour of restricted power 
of alienation applies to members of agricultural 
tribes who are members of village communities. 
But where a family, though member of an 
agricultural tribe, has altogether drifted away 
from agriculture as its main occupation, and 
has settled for good in urban life and adopts 
trade, industry or service as its principal occu- 
pation and means and source of livelihood, no 
initial presumption exists : 55 P, E. 1908; 270 
P. L. li. 1913 ; 2L.L. J. 27 and A. I. B. 1923 
Lah. 557, Foil. [P.644 01] 

Niaz Mohamad, and Mohamad, Monir 
— for Appellant. 

Mathra Das and Maya Das — for Bes- 
pondents. 

Tek Chand. J, — On the 7th January 
1919, Iftikhar Ahmad, father of the plain- 
tiff-appellant, sold 277 kanals of agri- 
cultural land in the Lyallpur District to 
Haji Imam-ud-din and Haji Eabim 
Bakhsh, defendants-respondents 1 and % 
for Es. 11,000. The whole of the sale 

price was paid before the sub-registrar, 
and on the following day was deposited 
by the vendor in the Punjab-Sind Bank, 
Dyallpur. 

On the 3rd February 1922, the 
plaintiff-appellant, Muhammad Muzaffar, 
who is the only son of the vendor, in- 
stituted the suit out of which this 
appeal has arisen for the usual declara- 
tion, alleging that the land was ancestral ; 
that his father, the vendor did not possess 
unrestricted powers of alienation over 
it and that the sale being without con- 
sideration and necessity was not binding 
on him. Shortly after the institution 
of the suit, the vendor Iftikhar Ahmad 
died on the I6th May 1922, and on 
the application of the plaintiff-appellant 
the plaint was amended to one for 
possession. 

The main pleas raised by the defen- 
dant vendees were that the plaintiff bad 
no locus standi to contest the alienation 
as the vendor was governed by Mahome- 
dan law and not by custom and that 
in any case the alienation was for con- 
sideration and necessity and binding 
upon the plaintiff. 

the learned Subordinate Judge placed 
on the plaintiff the onus of proving that 
the vendor was governed by custom and 
not by Mahomedan law and held this 
issue unproved. On the question m 
consideration and necessity he fo*ind 
that consideration in full had passed and 
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that though it could nob bo definitely 
said that immediate and urgent nocos- 
siby existed for the transaction at the 
time of the alienation, tho sale was an 
act of good management as tho vendor 
lived in Lahore and could nob otliciently 
manage the land in the Lyallpur Dis- 
trict and it was more profitable to sell it 
and invest the sale-proceeds in a bank. 
He therefore held that the transaction 
was binding on tho plaintiff, especially 
when the money deposited in bank was 
taken possession of by the plaintiff on 
the vendor’s death. He accordingly 
dismissed the suit. The plaintiff has 
preferred a first appeal to this Court, 
and we have heard Mr, Niaz Mohamad, 
on his behalf. 

The first question argued is that of 
onus. It is contended that the vendor 
was a Kambob, which is one of the 
dominant agricultural tribes in the 
Xahore District, and, therefore, there is 
a presumption that he was governed by 
iihe general agricultural custom of the 
Province and did not possess unrestricted 
power of alienation over ancestral land. 
As stated already, the trial Court had 
placed on the plaintiff the onus of prov- 
ing that the family of the vendor was 
governed by custom. It does not seem 
s to have been objQcted at the time when 
the issues were framed or at any stage 
of the trial in the Court below that the 
onus was wrongly placed on the plain- 
tiff. Hor do we find this point specifi- 
cally taken in the grounds of appeal to 
this Court. Therefore strictly speaking 
the plaintiff-appellant was not entitled 
to agitate this question for the first 
time at the hearing of the appeal. 
Having regard to tho general importance 
of the question, however, we allowed 
Mr. Niaz Mohamad to address us on this 
point. It is clear from the evidence 
.given by the plaintiff himself as D. W. 3 
that his ancestors had from time immemo- 
rial settled in the town of Lahore, 
«nd none of them had actually followed 
agriculture as a perfession but that 
their main occupation had, for gener 
{htioDS, been service or trade. The plain- 
tiff's grandfather Muhammad Bakhsh 
was employed as a teacher in jail and 
seems to have been a man of great in- 
fluence in the town of Lahore, so much 
so that a street inside the Akbari Gate 
is known after him as Gali Muhammad 
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Bakhsh wala. His son Iftilihar Ahamd, 
the vendor, served in tho Las Bela State 
as head accountant for a number of 
years, and on rebiromonb lived in tho 
town of Lahore. The other relations of 
the plaintiff have been or are employed 
in various oflices at Lahore. It has not 
been shown that any one of them had 
had anything to do with the plough, 
except that like many other capitalist 
proprietors, living in towns, they had 
purchased as a means of an investment 
small plots of land in tho suburbs of 
Lahore like Qikka Gujar Singh, Gari 
Sbahu, Sultanpur, Miran-di-Khui or 
lohhra. It is conceded that none of the 
plaintiff’s ancestors had over been con- 
nected with any compact village com- 
munity or that any of his collaterals 
actually carried on agricultural oper- 
ations. Mr. Niaz Mohammad is unable 
to point out to any evidence that might 
controvert these facts but he argues that 
the mere fact that the vendor’s family 
belongs to one of the dominant agricul- 
tural tribes of the Lahore District is by 
itself sufficient to shift the onus on to 
the defendant to prove that its members 
are not governed by custom, even though 
they have never belonged to a village 
community and had never, so far as is 
known, followed agriculture as a pro- 
fession. In other words he argues that 
every member of an agricultural tribe 
must be presumed to be governed by 
custom regardless of his residence, occu- 
pation, connexion with village life and 
family tradition. But. as pointed cub 
by Lai Gbaud. J. (Johnstone, J. concur- 
ring). in the well-known case ot Muham- 
mad Bayat Khan v. Sandhe Khan (1| 
the mere fact that a parson belongs to a 
well-known agricultural tribe is not byj 
itself sufficient to raise a presumption 
that his power of alienation over pro- 
perty, ancestral or acquired, is restricted. 
As observed by the learned judge at 
p. 27-1 of the Report : 

In order to apply the initial presumption 
aeaiost the power of alienation laid down by 
the Full Bench judgment in Qujar v. Sham 

Das(2) it is necessary to prove, ‘not merely thvt 

the family belongs to an agricultural tribe, but 
that its main occupatiem is agriculture. As 
further explained ia^Ratnji Lai v. Tej Ram (3) 
the presumption In favour of restricted power 


(1) 1 

:i908] 

1 55 P. R. 1903=105 P. W. R. 1908. 

(2) 1 

1887 

107 P. R. 1887. 1 

(3J ' 

1895, 

73 P. R. 1895. 
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of alienation applies to members of 
♦ rib's who are members of village commun- 
ities But where a family, though members of 

0 an agricultural tribe, has altogether dr.lted 
away from agriculture as Us. mam oocupt.on 
and has settled for good m urb.an life and 
adopts trade, indnetry or service as its principal 
oocipatiou, and means and source of livelihood 

1 am not inclined to hold that any initial 
presumption would enist or apply that the 
power to alienate ancestral immovable property 
by the members of such family is necessarily 

restricted. 

These dicta of Lai Chaod, J., have been 
rited with approval and followed in a 
numb^- of rulings : see Nathu v. Rafuj 
Muhammad (D. Ghulam Mohamed v. 
Bura (6) and the more recent decision 
in Prem Singh v. Barbara Singh (AJ.E. 

Lahore, p- 557). Similarly Shah 
Pin J. (Robertson, J., concurring) in 

Jaraiat-ul'l!^i^<^ v. Haskmat-id-Nisa{ij) 

refused to raise* any presumption that a 
family of Awans settled in Ludhiana 
city was governed by custom. There, 
as here, it was found that for generations 

past no member of the family actually 
cultivated land ; but that the ancestors 
of the parties followed service or other 
independent means of livelihood and had 
acquired agricultural land in a village 
merely as means of investment. At 
p. 564 of the Report the learned judge 
remarked t 

LTnless, therefore, it can be predicated in this 
case, upon the materials befere us, that there is 
a definite rule of customary law which governs 
the parties to this appeal in matters of succos* 
sion, we must fall back for the decision of the 
point in issue upon the personal law, though 
ostensibly the tribe to which the p.arties belong 
may be said to be governed generally by custem 
and not by Mahomedan law. Starting thou 
with these premises, we have to ascertain whe- 
ther it has been shown, having regard to the 
nature of the property in dispute, to the parties’ 
caste and station in life, to their occupations 
and their social environments and to the rule 
of succession which may have been observed in 
the family in the past, that the application of 
the personal law must be excluded in favour 
of a well-defined rule of custom by which the 
parties are governed in matters of inheritance. 

Ifc is well known that the foundation 
of the rule of Punjab customary law, 
which restricts the powers of a male 
proprietor to alienate ancestral land is 
that in most Punjab villages the land 
was held by members of certain tribes 


(4) [1913] 270 P. L. R. 1913=20 I. C. 207=171 
P. W- R. 1913. 

(5) [1920] 14 P. W. R. 1920=2 L. L. J. 27= 
54 I. C. 387=8 P. L. R. 1920. 

(6) [1909] 124 P. R. 1908=4 1. C. 638=3 
P. L. R. 1909. 


on principles of agnatic relationship. 
As explained by Roe, J. (who it may be 
remarked was one of the leading ex' 
ponents of the agnatic theory) in the 
leading case of Gujar v. Sham Das {2), 
the basis of the rule is that in most of 
the Punjab villages land is held by a- 
male proprietor : 

as a member of a village community which at 
no distant period held the whole of their lauds^ 
jointly recognizing in the individual meuibet 
only a right of usufruct, that is a right to enjoy 
the profits of the portion of the common land 
actually cultivated by him and his family, and 
to share in those of the portion still under joint 
management. In such a community the ptn* 
prietary title and the power of permanently 
alienating parts of the common property is 
vested in the whole body. 

Again in Sita Ram v. Raja Ram (7)» 
the said learned judge observed that: 

the whole principle underlyiog the enjoy- 
ment of and succession to land in villages held 
by a body of proprietors belonging to one tribe 
or descended from a common ancestor is that 
the land does not belong absolutely to the 
individual holder for the time being ; it belongs 
to the family or commuoity. 

Now ifc will be conceded tbab by no 
stretch of reasoning can such a state of 
things be predicated with regard to a 
family, that is not known to have ever 
lived in a village, or held land on 
communal basis, the mere fact that they 
belong to a tribe whose members usually 
form compact village communities beings 
wholly immaterial. Indeed, if persons 
belonging to such tribes leave village 
life, migrate to towns, drift away from 
agriculture, depend on trade industry or 
service and adopt modes of life followed 
by non-agricultural communities, the 
presumption would be that they follow 
the personal law which governs their 
urban neighbours and associates. 

For the contrary proposition Mr. Niaz 
Mohamad refers to a number of rulings 
which I now proceed to discuss. The 
first case cited was Kasim v. Hasham (8). 
This case related to Lohars of the small 
town of Kunjah in the Gujrat District, 
who along with Tarkhans, were found 
to own most of the agricultural land 
there and formed a compact village com' 
munity and whose main occupation was 
agriculture. The ca^e, instead of sup' 
porting the appellant, is really against 
him, as it shows that persons belonging 
to a non-agriculturist tribe may, by 

(7) [1892] 12 P. R. 1392 (P.B.). 

(8) [1906] 39 P. R. 1906 =98 P. L. R. 1906. 
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adopting agriculture as their main source 
o£ livelihood and torming themselves 
into a village community, lie proved to 
adopt customary rules of succession. 
The nest case relied on was Mt. Mahtah 
Bihi y. Mt. Hussain BiVn' (9). where the 
rjuestion to be decided was whether a 
- Kashmiri carrying on the busino5s of a 
comb'inaker in the town of Jhelum was 
competent to devise by will the whole 
of his property in favour of his daughter, 
and it was proved by a large volume of 
evidence that Kashmiris of Jhelum 
town had been making bertuests of self* 
acfiuired property unfettered by the 
rules of Mabomedan law. The case has 
obviously no bearing on the point to 
be decided here. 

Mr. Kiaz Mohammad next referred to 
Muhammad Din v. Ahmnd Din (lO), 
and Eahivi Bahhsh y. Hmar Din (11), 
both of which were cases of Avains. 
residents of Lahore city. In the former, 
it was found as a fact that though the 
imrties resided in the town their main 
profession was agriculture and ^ 
actually cultivated their own lanrl 
which was situate in the suburbs of the 
town. In the latter case, the parties 
were Gulfrosh Avains and the only ques- 
tion involved was as to the power of a 
proprietor to make wills, in derogation 
of the restrictions placed on testamentary 
power by Mabomedan law. Taj Mu- 
hammad V. Sayad Muhammad lU). 
again was a case of Arains of Jullundur 
city, relating to the power of 
wills, and there also it was found that 
those Arains had consistently exercised 
full testamentary power unrestricted by 
the rules of Mabomedan law. It is clear 
that none of these rulings touches the 

point now before us. ... j 

On a review of the authorities, and 

after giving full consideration to the 
arguments of the learned counsel. I must 
hold that the onus to prove that the 
power of the vendor in this ^ 

alienate ancestral land was rostncted. 
was rightly placed on the plaintm-ap 

pQUOiTlt!* , 1 * L* cc 

Now let us see whether the plaintiu 
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(9) 1.1913J 17 P. R. 1913=249 P. h. R. 1913— 
16 I. C. 556=124 P. W. R. 1912. 

(10) [1915] 26 P. R. 1915=27 I. C. 5<7~3l 

P. L. R. 1915. ^ ^ T, 

<11) [1915] 49 P. R. 1915=243 P. L. R. 1915= 
29 I. 0. 382=111 P. W. R. 1915. 

(12) [1916] 122 P. R. 1916=48 P. L. R. 1917 = 
81 I, C. 126=94 P. W. R. 1916. 


has succeeded in discharging this onus. 
Reliance is placed on two instances in 
the family of the vendor, in which it is 
alleged that custom and not !Maliomo' 
dan law was followed. The lirst 

of these is the case of 'Muhammad 
Jamil, a cousin of the vendor, who is 
alleged to have succeeded to the whole 
of the estate left by his father to the 
exclusion of his mother. The only 

witness who gave evidence relating to 
this matter is P.-W. 4 Saif-ul-Haq. a 
clerk in the Military Accounts Depart- 
ment at Lahore. No mutation or other 
revenue entry relating to the succession 
to Muhammad Habib’s property was 
referred to nor has any mombor of tlie 
family of Muhammad Haliih. who would 
have direct knowledge of tlie facts relat- 
ing to this succession been produced. 
Itls obvious that the oral testimony 
Saif-ul-Haq. who is a young man 
years of age, is insullicient to prove this 
instance. 

The second case in which custom was 
alleged to have been followed in the 
family is a decision of Lala Kundan I.al, 
Munsit, Lahore. In rc, Di na Nath y.Mt, 
Bhagan, etc.; decided on the 2nd of Feb- 
ruary 19U (Kx- P-9). But that was a 
case in which the ancestors of the then 
plaintitV Dina Nath, who were the pro- 
prietors of certain agricultural land in 
mauza Sultanpur, one of the suburbs of 
Lahore, had allowed one Allah Bakhsli 
to build a house on an open site on the 
usual non-proprietary tenure. On Allah 
Bakbsh’s death a dispute arose as to 
whether the site underneath the house 
built by Allah Bakhsh would revert to 
the proprietor or would bo taken by bis 
daughter Mt. Barkat Bibi or by his 
collaterals Siva] Din, etc. It bad to be 
only incidentally decided whether the 
defendants were governed by custom or 
Mabomedan law. The main question 
in issue was whether the site would, on 
Allah Bakhsh’s death, reverb to the lat- 
ter. A perusal of the judgment shows 
that very little evidence on the rule of 
succession prevailirg in Allah Bakhsh s 
family was led, and ultimately the case 
was decided in favour of the proprietor.Ib 
is obvious that this case is of no value 
as an instance in support of the point 
now in issue. 

As against this we have the important 
fact that on the death of Tafakbar 
Ahmad, the elder brother of the vendor 
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Iftikhai- Ahmad, the latter claimed one- 
sixth share in his property according to 
Mahomedan law. In 1915 he ac- 
tually instituted a suit against Mt. 
Mehra and Mt. Malan. the widows of 
the deceased brother, and Mt. Rahman 
Bibi.his daughter, and m the plaint it 
was definitely asserted that the family 
was admittedly governed by the Shara 
Reference was also made to a fatwa 
given at the instance of the parties by 
the Anjuman-i-Numania. Lahore, to the 
effect that the property of the deceased 

was divisible in accordance with Maho- 
medan Law shares. In the litip- 
tion Iftikhar Ahmad produced a number 
of witnesses to prove that the family 
was governed by Mahomedan law and 
he ultimately succeeded in obtaining a 
decree in his favour against the widows 
and daughters of his brother : (Ex. D. 5.) 

It is clear from the above discussion 
of the evidence that the plaintiff has not 
only been unable to prove any instances 
in the family where custom was followed 
but that, on the other liand, there is at 
least one instance in which bis own 
father succeeded to his brother under 
Mahomedan Law. 

Counsel next relied upon certain in- 
stances from amongst Kambohs of the 
suburbs of Lahore. He first referred 
to Ex P. 10, which is a judgment i7i re 
Mahi V. Amir Bibi passed by a Munsif 
on the 29th May lb89. The parties 
to that case were Kambohs, resident of 
Lahore and the land in dispute was situ- 
ate in mauza Kaulakha- The dispute 
related to a claim by a widow co-sharer 
for partition of a joint kbata, and it was 
held that the widow co-sharer in pos- 
session of a life*estat 0 had no right to 
claim partition in her lifetime. The 
sole question litigated was whether a 
widow co-sharer could, under the Punjab 
Land Revenue Act, claim partition. The 
question as to whether* Mohomedan 
law or custom governed the powers of 
alienation among Kambohs was neither 
considered nor decided. 

Ex. P. 7 is a decision by the Land 
Acquisition OfiBcer, Lahore, between cer- 
tain Kambohs to the effect that col- 
laterals were entitled to take the com- 
pensation money in preference to daugh- 
tiers- The judgment is a very brief one 
and does not state to what place the 
parties belonged. Ex P 8 is a judgment 
of the Divisional Judge, Lahore, in re 


Nur Din v. Mt. Bhagan, dated the 30th 
of March 1894. The case related to the 
Kambohs of Garhi Shahu, and it was 
held that a widow was not entitled to 
alienate property without necessity^ 
Ex. P. 16 is an ex-parte judgment also 
relating to Kambohs of Garhi Shahu. 
The defendant in that case did not ap* 
pear and no evidence was led on the 
question of custom. The last instanoo 
relied upon by Mr. Niaz Muhammad 
Ex. P-4, a judgment, in re ; Hassan Din 
V. Hukdm Din by a Munsif 1st class, 
Lahore, on the 21st of March 1921. It 
again relates to Kambohs of mauza 
Ichhra where, as is well known, many 
agriculturists cultivate lands with their 
own hands. It is obvious that none of 
those judgments is of any assistance in 
determining the rule of succession and 
power of alienation of a male proprietor 
belonging to the family.of the plaintiff. 
The oral evidence led by the plaintiff 
is worthless and has not been discussed 
before us. Mr. Niaz Mohammad *did nob 
place any reliance upon the so-called 
instances of succession, deposed to by 
these witnesses, but with regard to which 
they were unable to give the necessary 
particulars. 

After a careful examination of the 
evidence on the record I have reached 
the conclusion that the plaintiff-appel- 
lant has failed to discharge the onus 
that lay on him to prove that his family 
was governed by custom and not by 
Mahomedan law, and that his father 
did not possess unrestricted power of 
alienation over ancestral property. I 
must, therefore, hold that ho had no 
locus standi to contest the sale in ques- 
tion. In this view of the case it is not 
necessary to go into the question of 
necessity. It need only be mentioned 
that Mr. Niaz Mohammad has not con- 
tested the finding of the lower Court 
that full consideration had passed or 
that the sale-proceeds were invested by 
the vendor in a bank. 

For the foregoing reasons I would dis- 
miss the appeal with costs. 

Agha Haidar, J.— I agree. 

R.K, Appeal dismissed. 
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Dalip Singh. J. 

Khushdil and anotho — Accusod— Ap- 
pellants. 

V. 

Emperor— Opposite Party. 

Criminal Appeal No. lOio of 1926, De- 
cided on 29th November 1926, from an 
order of the 1st Cl, Magistrate, Jullundur, 
D/- 26th August 1926. 

Penal Code, S. 15— Long time passed since pre- 
vious conviction— Court may not enhance sentence* 

Where long period had elapsed since the pre- 
vious conviction, Held ; there was no need to 
apply S. T5. [P 6l(. C 2] 

L. Saunders — for Appellants. 

Judgment. — Khushdil and Ghulam 
Rasul, appellants, have been sentenced 
under S. 457/75, I. P. C. for breaking into 
the house of Aziz Din, Sub- Inspector, 
and stealing a belt and under Ss. 457/ 
511, I. P. C. for attempting to break 
into the house of Sharif on the same 
night. They have been sentenced to 
seven years’ rigorous imprisonment each 
and also under S, 565, Criminal P. C-, to 
report to the police for five years. 

The facts as established by the pro- 
secution evidence are that Sharif, P- W. 
No. 2, woke up on hearing a noise and 
found the tv^o appellants endeavouiing 
to break into his house. He -called 
certain of his neighbours and proceeded 
to try and catch them. He also went to 
the Sub-Inspector and there it was dis- 
covered that the Sub- Inspector s house 
had been broken into previously and his 
property was lying scattered about. The 
appellants were finally arrested in a field 
in which they had concealed themselves. 
At the time of their arrest they seem to 
have offered some resistance and injured 
though slightly, one Paqir Mohammad 
constable. The appellants were found 
in possession of an ala naqah and a takwa 
respectively. Also Khushdil produced 
Ex. P-15, the belt of the Sub-Inspector, 
next morning from a field where it had 
been buried. 

The evidence of Sharif, Barkat Beg and 
others leaves no doubt that these appel- 
lants were endeavouring to break into 
the house of Sharif. Counsel- for the 
appellants contends that the evidence 
does not amount to anything more than 
proof of preparation for burglary. I do 
not see that where the appellants are 
found actually endeavouring to break into 


a house how it can be held that this was 
only a preparation and not an attempt, 
I, therefore, consider that the accused 
have been rightly convicted under 
S. 457/511. 

As regards the bin*glary in the house 
of the Sub-Inspector : the production of 
the belt by Khushdil in the circumstances 
of this case is sufficient to prove that he 
was one of the burglars and the fact that 
Ghulam Rasul was found in his associa- 
tion shortly afterwards endeavouring to 
hi’eak into the house of Sharif and the 
tact that Ghulam Rasul alone had an 
ala naqah seem to point irresistibly to 
the inference that Ghulam Rasul was 
also the companion of Khushdil* I 
therefore consider that the appellants 
have been rightly convicted under S. 457. 

There remains the question of sentence. 
I find that Ghulam Rasul has two pre- 
vious convictions : one on 23rd April 1'J13, 
under S, 380, Indian Penal Code, and one 
on 23rd May 1922, under S. 411/75, 
I. P. C. Khushdil has the following pre- 
vious convictions. (1) On 5th June 1901, 
under S. 411, 1. P. C. (2) On 22nd Decem- 
ber 1905, under S. 379, I. P. 0. (3) On 
11th April 1908, under S. 379, 1. P. C. 

I do not consider, in view. of the length 
of time that has elapsed in the case of 
Khushdil from his last conviction, that 
there is any need to apply S. 75 and 1 
consider also in the case of Ghulam Rasul 
that though S. 75 might be applied there 
is no reason to distinguish his case from 
that of Khushdil. I, therefore, accept 
the appeal to this extent that I reduce 
the sentence to five years’ rigorous im- 
prisonment in each case, and I further 
order that under S, 565, Criminal P* C*, 
the appellants should, notify their resi- 
dences as provided by law after release 
for a period of three years from the date 
of the expiration of their sentences. 
The appeal is otherwise dismissed. 

Sentence reduced. 
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Shadi Dal, 0. J. 

Sri Ram — Acouaed — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revision No. 596, of 1927, 
Decided on 20th May 1927, reported by 
the S. Judge, Ambala, on 3rd March 
1927. 
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.Ic^ (1924). S. 118 (l).(c) 

or ’.n^ieable wooden plat form does yiot ja.i 

wUhin CL (c). 

A takhtpcih or moveable vroodea plat- 
form cannot b 9 held to b3 “earth, or material 
of auv discriptioQ, or any offensive matter, or 

.a. <1- ^ ^ twy rr /^F I<Ia IhI. 


rubbish” within the meaning of CN 


(«) 

S, 118(1). [P 618 0 1] 

Facts.— On a complaint filed by the 

Cantonment Authority of Ambala Can- 
tonment, Sri Bam, a shop-keeper, in 
the cantonment Sadar Bazar was con- 
victed under 01. (o) of S. 113 (1) Canton- 
ments Act 2 of 1921, for keeping or de- 
positing a takht posh or wooden plat- 
form in front of his Shop No. 508(, in 
the Sadar Bazar and was sentenced to 

pay a fine of Es. 30. 

Grounds.— 01. (c) of S. 118 runs as fol- 


lows : 

Whoever deposits or causes or permits to be 

deposited, earth or materials of any description. 

or any offensive matter, or rubbish in any 

street or other public place or waste or unoccu- 
pied laud under the managomeot of the Can* 
tonment authority, shall be punishable with a 
fiae which may extend to Rs. 50. 

A takhfcposh ov moveable wooden 
platform does not fall within the pur* 
view of the clause, which only prohibits 
depojit of earth, or materials, or any 
ofifensive matter or rubbish. A takht- 
posh is none of these, and, in my opinion, 
the petitioner, Sri Ram, has not com- 


mitted any ofifence punishable under 
this clause. The placing or depositing 
of takht poshes in front of shops is ob- 
viously meant to be regulated by a bye- 
law framed by the cantonment autho- 
rity, under S.2S2 of the Act, vide Cl. 13 
of the said section. The accused has, 
therefore, I consider, been wrongly con- 
victed, and the case is submitted to the 
Honorable High Court with a vecommo- 
dation that his conviction and sentence 
be set aside, and the fine refunded. 

Order. — I agree with the learned 
Sessions Judge that the takht posh or 
moveable wooden platform cannot be 
held to be “ earth, or material of any 
description, or any offensive matter, or 
rubbish ” within the meaning of Cl. (c) 
of S. 118 (l) Cantonment Act (2 of 1924). 
Accordingly, I set aside the conviction 
and the sentence and direct that the 
fine, if realized, be refunded to the 
accused. 


B- D. Conviction set aside. 
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MaRT£NE.VU and DaLIP SfNGH, JJ. 

Diirga Datt lagan Nath — Plaintiffs—* 
Appellants. 

v. 

Ganesh Dis Ishar Dis — Defendants^ 
Respondents. 

F. A. No. 2721 of 1922, Decided on 
lObh April 192G, from the judgment of 
the Sr. Sub-Judge, Delhi, D - 3Lst July 
1922. 

^ Contract — Constmction — Contract for sale 
of goods — Goods to be delivered when arrived — 
Damages for non-delivery will be with regard 
to date of actual arrival of < 700 ^ 5 . 

Where, in a contract of sale of goods, it was 
stipulated that p.itterns and invoices were to be 
delivered when they arrived, that the sellers were 
to give intimation to the buyers of the arrival of 
the goods, that when the goods arrived the 
buyers were to take delivery on payment to the 
bank, and that they w'ould be liable for godowu 
rent if they dil not taka delivery atonca : 

Held : thit the tims for performance was to be 
the time when the goods actually arrival, and 
for the calculation of the damages regard must 
be hid to the actual dates of arrival of the goods 
and not to the dates on which the goods might 
hiva b.-eu expected te arrive ; Civil Appeal Uo* 
3259 0/1921 and I. R. 1927 Lah. 557, 

iP 649 0 1, 21 

Sardha Ram and B. Narain — for Ap' 
pellants. 

Tek Chand and Mehr, Chand Mahajan 
— for Respondents. 

Judgment. — The parties are cloth 
merchants of Delhi. On the 1st Decern” 
ber 191G the defendant agreed to sell to 
the plaintiffs 75 cases of white shirting 
D. 1 of R. J. Wood it Company's Ofiicfl 
of the November, December, and January. 
February, March and April shipments. 
They did not deliver 37 cases of the 
February, March and April shipments and 
the plaintiffs have accordingly sued for 
damages for breaches of contract, together 
with interest claiming Rs. 18,394-2-3 in 
all. The defendants deny liability* 
pleading that they did not receive 33 out 
of the 37 cases from the persons from 
whom they had bought them, and that 
the plaintiffs did not demand the goods. 

The Subordinate Judge found for the 
plaintiffs, but has given, decree for only 
Rs. 1,418-12-0 calculating the damaged 
with reference to the market rates pre* 
vailing at the times when the goods 
might have been I’easonably expectsd to 
arrive, which he takes to be three months 
after shipment. The plaintiffs have 
appealed. 
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There is nothing in the contract to 
show that the delivery of the goods by 
the defendants to the plaintiffs was con" 
tingent on the defendants receiving them 
from their own sellers and we agree 
with the lower Court’s finding on this 
point. 

On the question of demand the lower 
Court held that as the defendants had 
undertaken to send invoices and patterns 
and to report the arrival of the goods to 
the plaintiff, it was not incumbent on 
the latter to make a demand for the 
goods. It is unnecessary to discuss this 
point, as we think that the making of 
the demand has as a matter of fact been 
sufficiently proved by the evidence of the 
plaintiffs’ agent Jhandu Mai (P. W. 13), 
who states that’ they made several de- 
mands and that he went personally also 
to make them. The defendant Ishar Das 
though he went into the witness box, 
did not contradict Jhanda Mai’s state* 
ment on that point and we, therefjve, see 
no good reason for rejecting it. 

It is argued for the defendants that the 
plaintiffs have not proved that they were 
ready and willing to perform their part 
of the contract, but we must decline to 
go into this question as although an issue 
was framed by the lower Court ^ on the 
point the defendants did not raise it in 
their pleas. They pleaded that the plain* 
tiffs did not tender the money hut that is 
a different matter. 

Similarly, we cannot entertain the 
arguments that the goods contracted for 
did not arrive, as the plaintiffs distinctly 
stated in the third paragraph of their 
plaint that the goods arrived and specified 
the periods during which the several 
shipments arrived ; and these allegations 
wore not denied by the defendants in their 
pleas. 

The main question in the case is who’ 
ther the dates for the performance of the 
contract wore the dates on which the 
goods might reasonably have been ex- 
pected to arrive in Delhi as held by the 
lower Court, or the actual dates 'of their 
arrival, as contended by Mr. Sardha Ram 
on behalf of the appellants. It was stipu- 
lated in the contract (p. 7 of the paper- 
book) that patterns and invoices were to 
be delivered when they arrived, .that the 
defendants wore to give intimation to the 
plaintiffs of the arrival of the goods, that 
when the goods arrived the plaintiffs 
were to take delivery on payment to the 
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bank, and that they would be liable for 
godown rent if they did not take delivery 
at once. This shows that the time for 
performance was to be the time when the 
goods actually arrived. The learned Sub- 
ordinate Judge thinks that if the goods 
after having been shipped at the proper 
time, arrived after great delay the buyers 
would not have been bou to take them 
up. We have, however, mei'ely to con- 
strue the contract from its terms, and we 
are of opinion that the appellants’ inter- 
pretation is the correct one, notwith- 
standing that in other cases decided by 
this Court (see Civil Appeals Nos. 3259 
of 1921 and Prag Das~Budhse)i v- Munni 
Lai (1) relating to contracts of a similar 
nature, a different view has been taken as 
to the due date for performance. We 
hold that for the calculation of the 
damages regard has to be had to the 
actual dates of arrival of the goods and 
not to the dates on which the goods 
might have been expected to arrive. 

It is stated in the plaint that the 
February shipment arrived from Septem- 
ber to December and the April shipment 
from September 1917 to March 1918. The 
dates of the various months are given in 
Ex. P. W. 1/1, page 8 which is proved by 
Mr. Shariff, the Manager of R. J. Wood 
k Co.’s OfDce, and has been prepared 
from his registers. The last dates are the 
4bh October 1917, for the February ship- 
ment, the 7bh December 1917, for the 
March shipment and the 4th March 1918, 
for the April 1917 shipment. These are 
the dates of the arrival of the railway re- 
ceipts, and ten days may reasonably be 
added for the time which it would taka 
for the goods to reach Delhi from Bom- 
bay, Thus the due dates for the February, 
March and -April shipments, respectively, 
would be the 14th October 1917, the 
I7bh December 1917, and the 14th Mai'ch 
1913. 

The rates prevailing on these dates are 
given in entries in the account books pro- 
duced by P. Ws. 4 and 11, the rate on the 
14fch October 1917, being Rs. 24-4 0 per 
piece (p. 19 of the paper-book)*; the rate 
on the 17th December 1917, Rs. 2i'3'0 
(p. 36) and the rate on the 14bh March 
1918,R3. 25 (p. 20). ^ . 

It is contended for the respondents that 
the rates have nob been proved as the 
witnesses in whose books they 
have stated nothing more tha^^^ 

U)“0.'R. 1927 Lab/ 557. 
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copie- which they produced are true traLS- 
lations of the entries. It would appear 
however, that the defendants did not re- 
ally dispute the correctness of the entries 
in the books, for they made no attempt to 
cross-examine the witnesses in regard to 
them : so that, although the examination 

of the witDe 330 s wa? defective, we think 
that in the circumstances the rates given 
in the books ri^^y be taken to be the cor- 
rect rates. A further contention is that 
it has not been shown whether the rates 
covered were the rates for ready goods or 
(or forward goods, but on this point also 
there was no cross-examination, and we 
think the argument has little force. We 
Therefore take the rates shown in the 
books to be those prevailing on the due 
nates. A deduction of 4 annas per piece has 
however, to bs made as the rates entered 
are the retail rates, and it is in evidence 
(see statement of D. W. 1) that goods sold 
wholesale are 4 annas per piece cheaper. 

The contract rate, including the sellers’ 
profit and the expenses payable by the 
buyers, was Rs. 16 per piece. The 
difference between the contract ra^e and 
market rate is thus Rs. 8 per piece for 
fche February shipment Rs. 15 for the 
March shipment, Rs. 8-12-0 for the April 
shipment. But the plaintiffs claimed 
damages in respect of the February ship- 
ment at the rate of only Rs. 7-11-0 and 
they must be limited to that. 

The damages for the non-delivery of 
the 12 cases (i. e. 60C pieces, of the Febru- 
ary shipment, 12 cases of the* March ship- 
ment and 13 cases of the April shipment 
come to Rs. 612-8-0, Rs. 762-8-0 and 
Rs. 687-8-0 respectively. The total to 
which the plaintiff is entitled for 
damages, is therefore, Rs. 15,062 8-0. We 
do nob think that any interest should be 
allowed. 

We accept the appeal and give the 
plaintiffs a decree for Rs. 15,062-8-0 with 
proportionate costs in both Courts. 

Appeal accepted. 
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Tek Chand, J. 

Hasni — Accused — Petitioner. 


V. 


Emperor — Opposite Party. 

^ Crl. Rev. Pat. No. 453 of 1927, De- 
cided on 24th June 1927, from an order 
of the Sub-Judge Montgomery, D/- 76h 
February 1927. 


^ (a) Criminal P. C., S. 364 — Examination- 
of accused by putting a long composite guesiion 
is irregular. 

Where the magistrate instead of asking sepa- 
rate questions to the accused puts him a long 
composite question, the examination of the ac- 
cused is irregular and not in accordance with 
law. [P 650 0 2, P 651 0 2} 

(6) Evidence Act, Ss. 24 and 30 — Confession. 

Where an accused charged under S. 380 was 
asked whether he had 'stolen the mare and ha 
was arrested while riding it and the accused said 
“ yes Held, that the answer did not amount 
to a confession. [P 650 G 2} 

(c) Penal Code, S. 378 — Jointly owned animaK 
in pos;e^sicn of one co-owner, taken away by the 
other—Latter is not guilty unless he acts dfs- 
honestly. 

If a jointly owned animal is actually in pos- 
sesion of one co-owner, and is taken away by the 
other co-owner, this circumstance alone would 
not be iuScient to bring the act of the accused 
within S. 378. The Act must be done *' dis- 
honestly ” as defined in the Code [P 651 0 1|2} 

L. Saunders — for Petitioner. 

C. L. Mathur for Govt. Advocate — for 
the Crown. 

Judgment. — The petitioner Hasni has 
been convicted under S. 380, 1. P. C., for 
having stolen a mare from the stable of 
P. W. 1 Dildara in Chak 551-5L in the 
Montgomery district. The animal is 
alleged to have teen stolen on the night 
between the 4bh/5th Novembar 1926. 
The petitioner was arrested at Dijkot in 
the Lyallpur district on the 6th of No- 
vember while riding the mare, on the 
strength of suspicion raised by his worn 
out appearance which indicated that he 
had been riding the mare a long distauoa 
without sleep. The petitioner was con- 
victed by the Magistrate, First Class, 
Montgomery under S. 380 and sentenced 
to two years’ rigorous imprisonment* 
The learned Magistrate thought that th» 
accused had admitted his guilt and ik 
was practically on his statement that 
the conviction was based. 

On appeal the learned Sessions Judg® 
very properly came to the conclusion 
that there was no admission of guilt 
made by the petitioner, in answer to tba 
question that bad been put to him by the 
trying Magistrate. The Magistrate had. 
as pointed out by fche learned Sessions 
Judge, instead of asking separate ques- 
tions to the accused put him a long 
composite question enquiring whether ha 
had stolen the mare and whether he 
been arrested while riding it. In answer 
to this question he replied “Yes.”^ The 
learned Sessions Judge quite rightly 
points out that an answer given in the 
affirmative to a question of this kind 
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does not amount to a confesaion that 
Ithe accused had stolon the animal. 
This is also borne out by the fact that 
immediately after making the statement 
the accused definitely pleaded not guilty 

and entered upon his defence. 

The lower Courts have disbelieved the 
evidence of the wajtakkar witnesses and 
also that of the tracker. The leajned 
Session Judge, however, maintained the 
conviction on the following facts: 

(!) That the mare was stolen on the 
night between the 4bh/5bh Ivovember 
in the Montgomery district ; (2) that, the 
accused was arrested riding in the 
Lyallpur district on the 6th Isovem- 
ber, and (3) that the accused had 
a worn out appaai’ance at the time, and 
on being challenged gave false name and 
a false residence. The defence put for- 
ward by the accused was that the animal 
had been purchased jointly by the ^m- 
plainant Dildara and the accused. This 
defence, though supported by a number 
of witnesse?, has been rejected merely 
on the ground, that in his state- 
ment before the Magistrate, the accused 
did nob allege joint ownership of the 
mare. However, the examination of the 
accused by the Magistrate was, as shown 

by the learned Session Judge himself, 
irregular and nob in accordance with law. 
The accused could hardly be expactedto 
allege joint ownership, in answer to the 
question that was pub to him. 

I have examined the evidence of 
prosecution witnesses and find that ^ 

W 1 Dildara was definitely asked m 
cross-examination as to whether the 
animal belonged to him ^and the peti- 
tioner jointly. Dildara, of course, gave 
a reply in the negative, but the fact that 
such a question was pub indicates that 
this defence was present to the mind of 
the accused and his counsel, from the 
very beginning, and that it was not an 
afterthought that had struck them after 
the charge had been framed. 

On the record it seems bo me establi- 
shed bhab’the mare belonged jointly bo 
the complainant and the petitioner. 
Even if the story of the partition, as 
given by the defence is not accepted, the 
fact remains that the petitioner^ and 
Dildara were joint owners of the animal. 
|If a jointly owned animal was actually 
in possession of one co-owner and was 
taken away by the other co-owner, this 
circumstance alone would not be suffi- 


cient to bring the act of the accused 
within S. 378, I. P. C. The act njusb 
bo done "dishonestly” as defined in the 
Indian Penal Code. On the record I am 
unable to find any indication, that there 
was any dishonest intention on the part 
of the petitioner. 

If the animal was jointly owned, the 
conduct of the petitioner in riding a 
long distance throughout the night and 
giving a false name, when apprehended, 
are capable of innocent explanation. 

I would, therefore, accept this peti- 
tion for revision, set aside the conviction 
and sentence passed against the peti- 
tioner and direct that he be acquitted. 

Conviction set side. 
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Dalip Singh, J. 

Mir Malioinei Khan — Appellant. 

v. ' 

Snrjan Mal & Co-— Rsspondenbs. 

Misc. P. A. No. 295 of 1927, Decided 
on 22nd June 1927. from an order of the 
senior Sub- Judge, Simla, Dy I6bh 
November 1926. 

(a) Civil P. C., S. Al—Execufing Court order- 
ing amendment cf decree— Order is appealable 

under S. 47. 

Aa cxecutins? Court his no power to amend 
a decree, but when it does pass an order to amend 
any decree, its order comes within the PUtview 

of s. 47. ^ 

(b) Executton— Apart fromqueitlon of jurisdic- 
tion, executing Court cannot consider whether 
dccTCC is v(xlid or itivcilid. 

When a decree is not passed without jurisdic- 
tion. an Eseouting Court cannot consider whe- 
ther the decree is invalid or not : A. l. R. 

Cal. 907 (F. B.), Dist. [P 652 C 2J 

(f) Civil P. C., S. il— Executing Court can 
decide if decree is a nullity— Such decision is 
within S. 47 ; {Obiter), 

The executing Court can consider the ques- 
tion whether the Court which passed the decree 
had no jurisdiction to pass it ; in other words 
whether the decree is a nullity, and such a deci- 
sion would come under S. 47; f 

Cal.OOUb\B.),Appr. [P 652 0 21 

Mahomed Amin Khan for Appellant- 
Badri Das— (or Respondents. 
Judgment. — The facts of this appeal 
are as follows : 

The decree-holder firm, Messrs. Surjan 
Mal & Co., Simla, brought a suit against 
the judgment-debtor, K. B. Mir Mahomed 
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some 
mise 
a 


Khan, Advocate, Simla, for partition 
of certain proparty and for masne prohh. 
The parties compromised the case and, 
though the compromise is 
larly recorded, yet, reading the record ^ 

that the parties did agree 
should be compromised and °° ^he teims 
that the defendant should pay SS.SiO 
in all to the decree-holder and that he 
title to the property ^^ould pass to the 
judgment-debtor from the Slst 

The'd^e" 

w^sTnUtl^l to half the excess of the 
t3uu uroPQPty OV 01 * the 

e^penditme in connexion with the pro- 

*’®In^reoording this order about this com- 
promise the Court, however varied to 
' extent the terms of the compro- 
Instead of giving the decree-holder 
lien on the income of the property less 
expenditure up to the date of total 
recovery, it made the payment of the 
total decretal amount a condition prece- 
dent to passing title to tho defendant. 
A decree was drawn up embodying the 
terms of the order of the Court and in 
execution of that decree the decree-holder 
has attached the property in dispute for 
what he claims is the money-decree of 
Es. 28,870. The trial Court on the 
objections taken by tho judgment-debtor 
to the sale and attachment of the said 
property and on the reply of the decree- 
holder to those objections proceeded (1) 
to pass an order declat ing that the decree 
should be amended so as to bring it in 
accordance with the terms of the compro- 
mise as it really was between the parties. 
I consider that the Court was correct 
in thinking that this was the real com- 
promise between the parties both after 
^jonsidering the various orders passed by 
the Court at the time of the compro- 
mise and because in the trial Court it 
was not asserted by the judgnoent-debtor 
that the compromise was other than as 
the decree-holder stated it to be. (2) It 
held that the title had passed to the 
judgment-debtor and the property could, 
therefore, be attached and sold and that 
the decree was executable. 

The judgment-debtor has appealed 
and, after the case had been heard, he 
also put in an application to revise the 
order of the Court amending the decree, 
It seems to me necessary to deal with 


this last question first. I am not sure 
that any revision application to amend 
the decree was necessary because I do 
nob think that the executing Court con- 
sidered that it was dealing with the 
matter as an original Court, but did pro- 
ceed to pass an order amending the 
decree in its capacity as executing Court. 
I am fortified in this finding by the fact 
that there is actually no amended decree 
on the record. 

As executing Court, the Court had no 
powq;’ to amend the decree and there i? 
no separate application for revision 
necessary because the order amending 
the decree would I think in the circum- 
stances come within the purview of S. 47 
and be appealable, and the Court, I thinkr 
must be Ukeo to be purporting to act 
under S. 47. Bub this question by no 
means disposes of the case. The judg- 
ment-debtor contends that as the suit 
was a suit for partition and mesne profits 
and the compromise related to what 
amounted to’half-share of the property 
for a sum of money, therefore the com- 
promise was extraneous to the suit. 
With this contention I am unable to 
agree. It was the subject-matter of the 
suit which was compromised, for, a parti- 
tion suit necessarily involves both a 
declaration of title and a right to possess, 
and it was this which was compromised 
by the judgment-debtor agreeing to pay 

R9. 28,000 and odd to the decree-holder 

in li^ of his rights in the property. 

Further, in any event the decree hav- 
ing been passed, it was nob without juris- 
diction even if it was illegal, and it wa? 
nob for the executing Court to considoj 
whether the decree was invalid or not ir 
the limited sense of ‘illegal.’ I agrsfl 
with the Full Bench case of Gora 
Haidar v. Profulla Kumar Hoy (1) that 
the executing Court can consider the 
question whether the Court which passed 
the decree had no jurisdiction to pass it • 
in other words, whether the decree is a 
nullity, and I further consider that sucb 
a decision would come within the mean 
ing of S. 47. But I do nob consider that 
this is such a case at all. It, therefore, 
becomes clear that the decree-holder has 
a right to execute the decree against the 
judgment-debtor and the question as o 
whether he can attach bis own property 
or not is a question for himsel f to consi o^ 

(1) A. I. R. 1925 Cal. 907=53 Cal. 166 (F. B-) 
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and it: is, surely, nob for the judgment 


debtor to object to. 

It has bean pointed out to the peti- 
tioner that the result of this Llecision is, 
that if he presses the revision petition 
or appeal qua the order of amendment 
he is only damaging himself because, as a 
result of it, if this judgment stands, he 
vsill not be entitled to the property until 
complete payment of the decretal amount, 
whereas if the decree were interpreted 
as conveying title to him on the 31st 
December 1925, at any rate he would 
be the owner of the property. He, how- 
ever, has chosen to persist in his appeal. 
I dismiss the revision pstition holding 
that there was no separate order on this 
point by the Court to be revised. 
I accept the appeal so far as to declare 
that the Court had no power to order 
the decree to be amended, but I bold 
further that the decree can be executed 
for the full decretal amount against 
the judgment-debtor. As the judgment- 
debtor appellant has practically failed in 
his contentions he must pay the costs of 
the decree-holder. 

j.V. Appeal partly accepted. 
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Addison, J. 

Umar Dut— Judgment-debtor— Appel 

lant- 

V. 

Ghiiiam Mahammad and others - 
Decree- holder and Judgment-debtors - 
Respondents. 

Misc. S. Appl. No. 423 of 1927, Decided 
on 4th June 1927, from an order of the 
Dist. Judge, Amritsar, D/- 13th Decem- 
ber 1926. 

Limitation Act, Art. 182 — AppUcalion to 
summon ivltnesses to resist j udgment’debtor s 
objection ts a step-ln'ald. 

In order that an application by the decree- 
holder should serve as a step-in-aid, it is not 
necessary that it should be mi.de in a pending 
exeontion application. 

An application by the decree* bolder to summon 
witnesses to resist an objection by the judgment- 
debtor is a step-in-aid : A, I. R. 1922 All, 432 ; 
22 C. W. N. 1027 ; and A. I. R. 1927 Mai. 288 ; 
Foil; A. I. R. 1925 P-i^. 459 ; 20 C.L.J. 115; 
and 2 Pat. L. J. 5; Ref. fP 654 0 IJ 

ilfooZ Ohand for GJiidam Rasul for 

Appellant. 

Niaz Muhammad — for Respondents. 


Judgment. — The solo (luostion in this 
second appeal is whether the execution 
application dated the 22nd March 1926, 
is within time. The facts are as fol- 
lows : 

A money-decree was obtained against 
Umar Din, Ghulam Din, and the ro- 
praseotatives of one Taj Din, deceased, 
on the IGth March 1918. It was not 
stated clearly in the decree that Taj 
Din's representatives were not personally 
liable. Three applications for execution 
wore presented from 1919 to 1021. The 
fourth application for execution was pre- 
sented on the 29th August 1921. It 
named all the judgment-debtors and 
asked especially for the attachment and 
sale of a graveyard which had been 
purchased by tlia decea'^od Taj Din. 
Various objections were taken to this ap- 
plication in the coarse of which it came 
to light that the decree did not clearly 
state that Taj Din’s representatives were 
not personally liable. Accordingly, on 
the 3rd August 1922, the decree was 
amended to show that Ghulam Din, and 
Unaar Din, appellant, were personally 
liable under it, while Taj Din's repre- 
sentatives were not, though they were 
liable to the extent of Taj Din’s estate 
in their hands. .Xfter this, on the 10th 
August 1922, the decree-holder’s counsel 
stated that he desired the execution ap- 
plication of the 29th August 1921, to 
proceed against the representatives of 
Taj Din to t!ie extent of his estate in 
their bands, while he also prayed for 
execution against Ghulam Din and Umar 
Din personally by attachment of their 
moveable property. An order in these 
terms was made the same day, as it 
is clear that the application for execu- 
tion, dated the 29th .Vuguat 1921, was 
allowed to continue as an application 
for execution of the amended decree, 
which only made clear that Taj Din’s 
heirs were not personally responsible. 

Thereafter, Taj Din’s representatives, 
on the 3rd October 1922, objected to the 
attachment and sale of the graveyard of 
Taj Din on the ground that it was wak(. 
Their objections were dismissed on the 
10th. April 1923, but on appeal to the 
District Judge they were accepted on the 
31st October 1923. On second appeal to 
this Court the District Judge’s order was 
set aside and the whole matter remanded 
to be re-decided. The objections of Taj 
Din’s representatives were accepted on 
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the re-trial by the eseouting Court on 
the 20th April 1923. No order of any 

kind, however, was 

execution application of the 29th Angnst 

1921, which had remained 

account of the objections. Finally, o 

the 22nd March 1926, the bolder 

again applied for execution. The Exaoa 

H. b.ld .b.. » 

any case the old application of . 
Vgust 1921 still survived and. there 

fore, the execution could . j, 

In my 29^^ An'g-t 

the wag not before the 

19*21, still surviv . jj. 

District , g jeffc in the air 

never ^‘®“‘®yaotion 3 of Taj Din’s repre- 
’"beo ‘b® aeoeptad on the 20th 

TprU 1925. The decree- holder however, 
j-u annlv for the revival of that ap- 
‘^iP.a.tion ^but put in a fresh application 
fhn 22nd March 1926, and the ques- 
U whether it is within time. 

I hold that it is within time by reason 
f the decree-holder, 

dated the 10th December 1924, to sum- 
mon witnesses to repel the objections put 
in by Taj Din's representatives. In my 
opinion that application was a step-in-aid 
of execution, though it was not made 
in the execution application proper. 
Inhere is much authority on the point : 
a ruling on all fours in Muhammad 
Siddiq Khan v. Mhri Lai (1), a decision 
.of the Allahabad High Court ; Brojendra 
Kishore Roy v. DU Mahmud (2), decision 
of the Calcutta High Court is practically 
to the same effect ; Skeo Sahay v. Jamuna 
Prasad Singh (3) went further and held 
.that the mere examination of a certain 
witness in order to resist an objection 
made by the judgment-debtor to the 
execution of the decree was a step-in-aid 
as contemplated by Art. 182, Limitation 
Act. This goes very far : see also Eedar 
Nath Dey Roy v. Lakhikanta Dey (4) and 
Surajmal v. Sarjog Prasad Singh (5). 
The latest ruling on the subject is con- 
.tained in Mathonkandi Kannan v. 
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Tkayyil Pakkuthi Avvulla Haji (6) where 
it was definitely laid down that 

in order that an applic.^tion by the decrea-holder 
should serve as a step- in-aid, it is not necessary 
that it should ba made in a pending exeoutioa 
application. 

The^ application of the 22nd March 
1926 for execution is clearly within time 
on my finding that the application by 
the decree-holder to summon witnesses 
on the lOth December 1924 to resist an 
objection by the judgment-debtors, was a 
step-in-aid of execution within the mean* 
ing of Art. 182 Limitation Act. 

I therefore dismiss the appeal with 
costs. 

J.v. A pveal dismissed. 


(6; A. 1. R. 1927 Mad. 288=50 Mad. 403. 
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(1) A. I. R. 1922 All. 432. 

2) [1918] 22 0. W. N. 1027=44 I. 0. 604. 

,3) A. I. R. 1925 Pat. 459=4 Pat. 202. 

(4) [1917] 21 0. W. N. 868=10 I. 0. 1005=26 

0. L. J. 115. 

(5) [1917] 2 Pat. L. J. 5=3 Pat. L. W. 208=33 

1. C. 540=(1917) P. H. 0. C. 54. 
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Fforde and Addison, JJ, 

Basanta — Accused — Appellant. 

v. 

Empero) — Opposite Party 
Criminal Appeal No. 839 of 1926, Deci- 
ded on 15th February 1927, from an order 
of the Sub-Judge, Ambala, D/- Slst May 
1926. 

Penal Code, S. 302 — Prolonged thrashing deli' 
berately administered with knowledge that such 
thrashing must cause death — Assailants are 
guilty of murder although striking vital parts is 
avoided. 

If a man is killed as a result of innumerable 
blows none of which in itself is sufiBoient to 
cause death and if the assailants have delibera- 
tely avoided striking any vital parts, under 
circumstances the inference may be drawn that 
by avoiding dealing blows upon vital parts “^® 
body they showed that they did not intend to 
cause death but, rather, carefully avoided caus- 
ing death. But on the other hand, if the cir 
cumstances show that a prolonged thrashing has 
been deliberately administered with the know 
ledge of the assailants that such a thrashing mus 
in the ordinary course of nature result in deasn, 
the assailants are guilty of murder. They may 
avoid striking a vital part deliberately so a 
put themselves in a position, if the assaol 
brought home to them, to plead that they ne 

intended to do more than administer a tnrasa 

ing. [P 656 0 IJ 

Moti Sagar—lQt Appellant. 

Abdul Rashid— tor the Grovni. 

Fforde, J.— Surjan, Indar Singb. 
Basanta, Daulafc and Amru have been 
tried by the learned Sessions Judge under 
the provisions of S. 302. read with b- 

I. P. C.. for having murdered one Khusbai 

Singh on the 15th of February 192b, by 
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hoatiog him to death with lathis. Tlia 
learned Sessions Judge has convicted all 
five persons under the provisions of 
S. 325, read with S. 31, I. F. G. He also 
convicted Amru and Daulat under S. 323, 

I. P. 0. of having assaulted one Arjan 
Singh. Surjan has been sentenced to 
two years rigorous imprisonment and a 
fine of Rs. 500, Amru, to two years 
rigorous imprisonment and a fine of 
Rs. 1,000 for the offence under S. 325, 
and to six months rigorous imprison- 
ment for the offence under S.- 323, I. P. 

0.; and Daulat, who is convicted of the 

same offences as Amru, has received the 
same punishment, Basanta has been 
given five years rigorous imprisonment 
and a fine of Rs. 1,000. Indar Singh has 
died in jail, and accordingly his case 
does not come before us for consideration. 
The convicts have appealed against their 
convictions and sentences, and there is 
also a revision application by the Grown 
to alter their convictions to S. 302, I. P. 
C., and to enhance punishment by the 
appropriate penalty. 

The facts are set out at great length 
in the judgment of the trial Judge, but 
maybe stated very shortly. On the 
afternoon of the 15th of February 1926 
the deceased and Arjan Singh (P. W. 
No 10) were working with Hazura Singh 
and Tare Singh in the latter’s sugarcane 
field. They loaded a cart with sugarcane 
and were proceeding to drive away with 
their load when, in doing so, the wheel of 
the cart passed over a portion of Ishar 
Singh’s wheat field. This man com- 
plained of the damage to his wheat crop 
and an altercation ensued. There was 
a certain amount of scuffling and 
Khushal Singh and Arjan Singh ran up 
to the spot. Ishar Singh thereupon 
went off to his village which is about a 
mile distant and narrated the incident. 
About half an hour or so later, the four 
appellants and Indar Singh canoe from 
their villagQ armed with lathis. ^ On 
arriving at the place where Kushal Singh 
was working they proceeded to attack 
him, whereupon he fled, accompanied by 
Arjan Singh. The appellants pursued 
him for about a mile, overtook him, and 
Basanta struck and felled him. As he 
lay on the ground Surjan, Basanta and 
Indar Singh proceeded to belabour him 
■with their lathis. The other two, 
Daulat and Amru« attacked Arjan Singh 
who continued his flight until Arjan 


Singh, lambardar, came to his asi-istance 
and his assailants thereupon witlidrew. 

The appellants Surjan and Basanta 
and the deceased Indar Singh ailminis* 
tered such a prolonged hammering to 
Khusbal Singh, deceased, that ho died on 
being removed to the village, within au 
hour or so of receiving the injuries. The 
medical evidence is to the effect that he 
died of heart failure owing to the pro- 
longed belabouring which he received. 
Two ribs were broken penetrating the 
lungs with the result that both pleural 
cavities were found to contain blood. 
Two arm bones were also broken and the 
whole of the back and buttocks were 
found on post mortem examination to 
have i‘ 0 ceived innumerable injuries. Ihe 
head was not struck and no vital organs 
were ruptured. The medical witness ex- 
plains that the liver and spleen were not 
injured because the man was lying face 
downwards when he received the blows. 
He has no doubt at all that the deceased 
succumbed to a prolonged ruthless 
thrashing sufficient to cause death to any 
but a young and a very healthy man, and 
his opinion is that even in the case of a 
young and healthy man of good physique, 
injuries such as the deceased sustained 
though they might not necessarily cause 
shock resulting in death would very likely 
do so. The deceased was a man of some 
50 years of age, and he may ha presumed 
of normal healthy physique, except that 
he had a somewhat enlarged spleen and 
liver which owing to the fact that none 
of the blows fell on the front of his body, 
were not affected by these injuries. 

That Basanta, Surjan and Indar Singh 
did attack and cause the death of Khu- 
shal Singh has bean established beyond 
any reasonable doubt. There are four 
eyewitnesses to the assault, namely 
Arjan Singh, P. W. 10 Mt. Kauro, 
p. W. 9, Thamman Singh, P. W. 7, 
and Gullu P, W. 8. In addition 
there is a boy named Rattan Singb who 
was called by the. Court and who has 
corroborated the whole story of the as- 
sault, bub who did not know who the 
assailants were. This boy belongs to a 
different village. There is also P. W. 
5, Amar Singh, a kanungo, who states 
that he saw Surjan, Basanta and Indar 
Singh with others start from the village 
armed with lathis, and he alleges that he 
beard them declaring their intention of 
attacking the deceased. 
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The only question which remains for 
determination is : What is fehe offence 
which has been committed by the appel" 
lants respectively, Mr. Mobi Sagar has 
very strongly urged that they cannot hs 
convicted of murder as death was no 
caused by the individual act of any one 

of the appellants and the circumstances 

do not warrant the common ® 

kill him. Mr. Moti Sagar argues-that the 
mere fact that no vital part was sbrucK 

in itself precludes the 
death was intended. Thera is, no 
.that if a man is killed as a t of 

linnumerable blows, 'none j :f fu„ 

self is sufficient to cause death, 
assailants have deliberately avoided 

striking any vital part, under so.ne cu- 

cumstanoes the inference may be drawn 
that by avoiding dealing blows upon 
vital parts of the body they showed that 
they did not inbeud to cause death, but, 
rather, have carefully avoided causing 
death. On the other hand, if the circum- 
stances show that a prolonged thrashing 
has been deliberately administered with 
the knowledge of the assailants that such 
a thrashing must in the ordinary course 
of nature result in death, the assail- 
ants are guilty of murder. They may 
avoid striking a vital part deliberately 
so as to put themselves in a position, if 
the assault is brought home to them, to 
plead that they never intended to do 
more than administer a thrashing. 


In the present case the hammering 
which the dece sed received at the hands 
of Basanta, Indar Singh and Surjan was 
such that in my opinion the only pos- 
sible inference to draw is that the as- 
sailants either intended to cause such 
bodily injury as they knew would be 
likely to cause the death of Khusbal 
Singh, or that they intended to cause 
him such bodily injury as was sufficient 
in the ordinary course of nature to 
bring about his death. It has been 
urged by both Mr. Moti Sagar and 
Mr. Cooper that death was really an ac- 
cident which the assailant did nob 
foresee and did not contemplate at the 
time of the assault. I do not think that 
such a view is possible upon the facts of 
this case. The very fact that the man 
died although no vital organ was struck 
shows that the beating which he re- 
ceived must have been a prolonged and 
rnerciless one. This has been estab- 
lished beyond any doubt by the medical 


evidence. The learned Sessions Judge 
has formed an opinion that a number 
of blows must have been delivered 
many hours after the death of the de- 
ceased and seems to have inferred that 
it is possible that the body of the dead 
man had been belaboured for the pur- 
pose of showing a number of marks so as 
to make the case against the appellants 
a more serious one. This view has been 
emphatically refuted by the medical 
evidence. 

The doctor who performed the post 
mortem cut into the issues and was 
satisfied on his examination that all the 
injuries were occasioned while there 
was life in the victim. Moreover, it is a 
well established medical fact that inju- 
juries of the nature described could only 
be’caused while the body was still warm 
and the theory of the learned Sessions 
Judge that these injuries might have 
been inflicted upon the corpse after the 
inquest report had been made is accor* 
ding to all medical opinion an impossible 
one. I have, no doubt, that if the 
learned Sessions Judge had been satisfied 
as he should have been satisfied upon 
the medical evidence that all these 
extensive injuries affecting practically 
the whole back area of the body bad 
been inflicted before death actually 
supervened, he would have inferred that 
the intention of the persons who caused 
these injuries was to beat the man to 
death. A number of authorities have 
been cited all of which turn upon the 
particular facts of each individual case 
and cannot be of any assistance to us in 
weighing the facts of the case before 
us and drawing inferences from those 
facts. 


So far as Basanta and Surjan are 
concerned I have no doubt at all that 
when they attacked the dead man they 
had a common intent to inflict such 
injuries as they knew would be likely to 
cause his death, and, accordingly id 


my judgment they should have been 
convicted of murder under S. 302, I. B. 
C. ; and I would, therefore, dismiss their 
appeals and accept the revision applica- 
tion presented by the Crown, alter tbeir 
conviction to one under S. 302. 1. P. Cm 
and sentence them to transportation for 
life. As Surjan at the time of the 
offence was only 17 years old and a^ 
pears to have been acting under the 
influence of his father and uncle, bis 
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case, no doubt, will receive considera- 
tion (rom the proper authorities if steps 
are taken to invoke the Local Govern- 
ment’s prerogative of clemency. As far 
as Daulat and Amru are concerned, as 
they did not take part in the prolonged 
beating from which Khushal Singh died 
it cannot be inferred that they shared 
the common intent of the other appel- 
lants to murder him. They, however, 
must have had a common intent to cause 
grievous hurt as the deteruained charac- 
ter of their pursuit and attack upon 
the deceased and upon Arjan Singh 
shows. They have, therefore, been 
rightly convicted under S. 325, I. P. C., 
read with S. 34, for the assault upon 
the deceased and they have also heoti 
rightly convicted under S. 323 read with 
S. 34 for their attack upon Arjan Singh. 
The sentence imposed by the learned 
Sessions Judge upon these two appellants 
is not inappropriate under the circum- 
stances and I sea no reason to interfere. 
I would, therefore, reject the application 
of Urn Crown for enhancement in their 
case and dismiss their appeals. 

Addison, J. — I concur. 

K.D. Order accordingly. 
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SS\D[ L\L, C. J.. AND JaI L VL, J. 

Santa Ram and others — Plaintiffs — 
Appellants. 

V. 

Mt, Dodan Bai — Defendant — Respon- 
dent. 

Second Appeal No. 532 of 1923, Deci- 
ded on Gth iSiiy 1927, from a decree of 
the Dist. J., Multan, D/- 19bh December 
1922. 

:i: Htniu Lau) — IVidow—Debts contracted by 
husband^ tUm-barred at his death'— iVidow can 
bind his estate by acknowledging or paying them. 

A Hindu widow is entitled to bind the est ate 
of her husband by acknowledging or paying 
debts contracted by the ’husband which have 
beoomo barred by tims, and there is no difference 
between a debt which had become barred by time 
during the lifetime of the -husband and the one 
which becomes barred after his death, as the 
duty of the widow to pay tima* barred debts of 
her husband is based on her pious obligation to 
discharge all his liabilities : 11 Bom. 320, Foil . ; 
30 Bom, 113, Dht. [P, 659, 0. 1] 

Sar Qopal — for Appellants. 

V.N, Sethi — for Respondent. 
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Judgment. — ^On the 15th January 
1921, the appellant instituted a suit 
against the respondent for the recovery 
of Rs. 2,659*10 0, i)riucii)al and interest, 
due on a balance struck by tlio latter. 
The defendant raised various pleas, but 
the one with which we are now con- 
cerned was ‘that the estate of her de- 
ceased husband in her hands was not liable 
for the payment of the debt in question. 
The allegation of the plaintilT was that 
the husband of the defendant had origi- 
nally borrowed money from him and that 
the balance was struck by the defendant, 
his widow, after his death on that ac- 
count. It has been found that when the 
husband died the amount due from him 
to the plaintiff had already hecoiue time 
barred. Tlie legal question that wo have 
to determine on this appeal is wliother 
under the Hindu law a widow t:ui ac- 
knowledge liability for a debt which was 
due from her husband, hut had already 
become barred by time before his death 
so as to bind the estate of the husband in 
her hands. The learned District Judge 
has answered the question in the nega- 
tive and has declined to give the plaintiff 
a decree against the estate of tlie de- 
ceased. 

The main ground given by the District 
Judge in support of his view is that, as the 
husband of the defendant bad allowed 
the debt to become time barred during, 
his lifetime, it may reasonably bo infer- 
red that he had declined to pay it and 
bad, therefore, repudiated liability for 
the same, and consequently, following 
Bhagioat Bhaskar v. Nivritti Sakharam 
(1), he held that the widow was not en- 
titled to hind the estate for payment of 
such a debt. Bhaywat Bhaskar v. Niv- 
ritii Sakharam (1) did not relate to the 
payment of a debt and there bad been an 
express repudiation of the contract by 
the husband in a suit which was brought 
against him in his lifetime, and conse- 
quently it was held that the widow 
could not compromise the matter by 
recognising the contract after her hus- 
band’s death when the limitation for 
enforcing it had expired so as to bind the 
estate. The facts in the present case, 
are distinguishable. There had been no 
repudiation by the husband in this case 
and we do not think that the mere fact 


(1) [1915] 89 Bom. 113=27 I. 0. 356=16 Bom. 
L. R. 730. 
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that the debt had beoome barred by time 
in his lifetime amounts to a repudiatio 
by him of liability tbere.or. 

Counsel for the appellant contended 
that the present case was fully covered 

by Chimnaji Govind v. Dinkar 

(■>), The report of that case shows thai 

the debt had become barred by 
during the lifetime of the his 

the widow acknowledged t 

death. Theestateof the nusoa^.^^ 

held to be liable for e^ widow. 

its acknowledgment y g^pport of 

There is ample a“*ik°'’'- J, is entitled 
the proposition tha a husband by 

to bind the_ debts contracted 

acknowledging or P y § become 

Ty. S and we do -not see any 
barred by , d a debt which had 

f ‘Shared Cti-e during the life- 
^thne of the husband and the one which 

ibeoomes so barred after his death as the 

d^tvofthe widow to pay time-barred 
debts of her husband is based on her 
pious obligation to discharge all his liabi- 
libies. The consequence is that the 
plaintiff is entitled to a decree for the 
amount claimed against the estate of 
Jhangi Uain. the deceased husband of the 
defendant and, accepting this appeal with 
costs throughout, we modify the decree 
passed by the Courts below accordingly. 

Appeal accepted. 
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than that tha accused lured the deceased away 


for the purpose of having him murdered, or 
being exposed to the danger of being murdered, 
and hence no conviction could be safely haiL 

[P 659 0 IJ 

Abdul Qadi ) — for Appellant. 

Des Raj — for tha Crown. 

Fforde, J. — The appellant Allah 
Bakha has bren convicted under the 
provisions of S. 361, I. P, C., of having 
kidnapped or abducted one Karm Din 
for the purpose of having him murdered 
or exposed to the danger of being mur- 
dered, and has been sentenced to trans- 
portation for life. 

There is a good deal of evidence to 
establish the fact that the relatives of 
the appellant were on bad terms with 
Karm Din, and there is certainly suffi- 
cient motive for these relatives to do 
Karm Din an injury. There is, on the 
other hand, no evidence that the appel- 
lant himself was on bad terms with 
Karm Din. Though in most cases it 
may safely be presumed that where two 
families are on bad terms with one an- 
other all tha members of both families 
may be deemed to share that enmity, 
yet in the present case not only is there 
no evidence that the appellant himself 
was unfriendly to Karm Din, but, on the 
contrary, it has been proved that the 
two for the last couple of months prior 
to the disappearance of Karm Din were 
on amicable terms. 

At 3 a. m. on the 11th March 1926, 
the appellant and Karm Din went off 
together, the two of them having previ- 
ously arranged that they would go to a 
place near Sukheke for the purpose o 
finding out whether certain animals 
which were there were those which 
had been stolen some three years befors 
from Karm Din. The fact that this 
arrangement was made between these 
two was known to the family of 
Din. There was no secrecy about ij 
Some two days later the appellanc 
returned unaccompanied by Karm Vio, 
who has not been seen or heard of since. 
Beyond these facts there is no evidence 
whatsoever of any intention on the par 
of the appellant to kidnap or abduco 
•was no laotimmasocy - hviuouuo Karm Din for the purpose of having 

against tho aesused bayond the fact that he or being pat in danger ol 

and the deceased lett together and were last -* him _ _ 

seen together, and that the one returned with* 
out the other : 

Held’, thit although oircu ustinoes lead to a 
high degree oE snspioion against the aoousad, 
they cannot be said to be inconsistent with any 
.reasonable theory in accused’s favour other 


J.V. 

(2) C1887J 11 Bom. 320, 
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Fforde and Addison, JJ, 

MH Accused— Appellant. 

V. 

Emperor — Opposite Party. 

Cr. Apl. No. 1240 of 1926, Decided 
.on 23i'd February 1927, from an order 
of the S. J., Lyallpur, D/- 20th Novem- 
ber 1926. 

Penal Code, S. ZOi— Incriminating evidence 
not inconsistent toUh innocence of accused— 
-Conviction is not proper. 

In a proseoution under S. 364, where there 
incriminatory - evidence whatsoever 


being murdered. There is no doubt. ^ 
the learned Sessions Judge has 
the probabilities are that Karm Dm is 
no longer alive, but there is nothing 
whieh leads us to draw the irresistible 
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mference fcbat he was lured away by the 
appellant for the purpose of being killed 
or being put in jeopardy of death. A 
great many hypotheses mighty be raised 
as to what has become of Karm Dm. 

It may be that other enemies of his 
murdered him after he had left the com- 
pany of the appellant. It may be that 
he died of sudden illness and his body 
has been lying in an unfrequented spot, 
and it may have been by this time eaten 
by wild animals. It is possible that the 
relatives of the appellant, finding Karm 
Din at a distance from his home, them- 
selves took the opportunity of murder- 
ing him and terrorized the appellant 
into keeping silence. As I have said 
there are many possible explanations of 
such a disappearance ; but there is no 
incriminatory evidence wbatso 6 \ 0 i 
against the appellant beyond the fact 
that he and Karm Din left together and 
were last seen together, and that the 
one returned without the other. Al- 
though the circumstances of this case 
lead to a high degree of suspicion against 
the appellant, they cannot be said to be 
inconsistent with any reasonable theory 
other than that the appellant lured 
him away for the purpose of having 
him murdered or being exposed to the 

danger of being murdered. 

We have bean referred by Mr. Sawlr 
ney to a decision of this Court, in whicli 
a conviction was upheld under this 
section; but in that case there ^ were a 
number of other circumstances in addi- 
tion to the fact that the parties were 
last seen together. There was the dis- 
covery of certain incriminating articles ; 
the selling of the pony upon which the 
abducted boy had been remoyed ; and 
other circumstances which entirely dis- 
tinguish that case from the one before 

I am of opinion that upon the facts 
of this case no conviction could be safely 
had. I would accordingly accept the 
appeal, set aside the conviction and sen- 
tence and direct that the appellant be 

' set at liberty. 

, J. — I concur. 


Lahore 
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Jai IjAIj, J. 



j.v. 


Appeal accepted. 


Chhunna Afai— Decree -bolder “ Ap- 
pellant. 

V. 

Sanuman Bahhsh and others Judg' 
mant-debtors — Respondents. 

Miso. F. A. No. 1G8 of 1927, DecicleJ 
on 27th June 1927, Irom an order ot the 
Sub-Judge, 1st 01., Pelhi, IV' llt>' De- 
cember 1926. • , r .. 

(a) Compromise decree — Pe<ie/ against Jor’ 
feiture against penatiy'-Power of Court to 
relieve is same as in ordhianj contract. 

The principle has been well established that a 
decree which is based on a compromise is subject 
to the same incidents regardiug the power cf tne 
Court to give -relief against forfeiture against 
peualty as an ordinary contract between the 

parties and this in spite of tho ^^eU•rcccgnl^Cl 
doctrine that an eseentive Court i.i net cntitUtl 
to go behind the decree, the r.itio decidendi being 
that a consent decree .canuot have greater vali- 
dity than the coropronuso itself as it is a mere 
creation of the agreement between the Parties 
and that the contract of the parties is not tbo 
less a contract and subject to tbe incidents of a 
contract because there is 

mand of the Judge : A. I, R. 1921 - 

\lr COi O 1 J 

5*'. (6) Contract Act. s. U-n'Iielhcr payment 
of larger amount in default of a condition pro- 
vided in a compromise decree is penal depends- 
on determination of the question whether the 
larger amount was actually due or not-“Modus 
overandi of the test explained —Compromise. 

The true test for deciding the question whe- 
ther the provision relating to the payment of a 
larger amount than the amount decreed on com- 
promise on default by the judgnent-debtor to 

perform any of tbe conditions ol the decree is or 
is not a penal clause depends on a determination 
of the question whether or not the larger 
amount was actually due to the decree-holder at 
the time of tbe compromise in 
whether the decree-holder is merely withdraw- 
ing a conditional concession granted by him to 
the judgment-debtor ot whether be is attempt- 
ing to recover an amount which was not actu- 
ally due to him. The medus operandi for 
elucidating facts necessary to apply the test 
mentioned above is that if no information can 
be obtained either from the compromise or from 
the decree the parties can be allowed to produce 
evidence about the extent of the judgment- 
debtor’s original liability but if the* compromise 
and the decree are clear on the subject no other 
evidence is permissible to construe thein J 
law discussed). [P GG2 C 2] 

Sharda Ram — for Appellant, 

Jagan Nath Aggarwal for Respondents, 

Judgment. — Tho appellant instituted 
a suit against the respondents for the 
recovery of Rs. 15,757-3-0 principal and 
interest on a book account. The defen- 
dants denied that tbe amount^ was dxt& 
inter alia, on the ground of limitation, 
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On the 3l3t August 1923 the ^sEeudants 

T •"“’ito'; s ”.°a 

K ”f.a >1.= '-•i 

to accept BS. 10,000 in tu I ^at.sfact on 

TS- oSsssr.Spffi 

I. krtnf- Mia adjasfcmoni; of plaintiff » 
Xm The statement by the defendants 

wa=5 as follow^ (.ha plVm- 

There ^ f .ha following items ; 
tifi in 3 0 the auDuat of the present 
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the decrea. holding that the sama has 
baen fully satisfied. The decree-holder 
has appealed’against the order'of the Sub* 
Judge- Tvvo questions arise in this 
appeal : (l) Whether, if in a decree which 
is in accordance with the compromisa 
entered into between the parties, a 
penalty is provided for the non-perforui' 
ance of any condition mentioned therein, 
the Court is empowered to relieve the 
defaulting party from the consequences 
of the default. (2). Whether in this case 
there was a provision for providing the 
payment of a penalty. 

With regard to tha first point counsel 
on both sides cited the following aubho* 

• I » I. ! ^ 


Buit- i ■Ofl for which tho plaintiff hxs 

2. About K3. / U3. 

SOO^due to tho plaintiff on another 


Costs and interest on account of .a pravi- 
°“\V^°bavo settled about those disputes as 


■fjUoW^.^^ 2,003 has alreidy been piid bo plaintill. 

2 Rs. 1.003 paid in Court. 

3* R5. 7,000 with interest at 0 annas percent 

Tj-r month from the '.Hh August 102>, till piy- 
‘ ment WDuld be piid on or befjre tho 'Jth No* 
'vomb?r 1925. If Rj. 7,003 with interest is uot 
paid by the Ubh N evembjr 1025, then the plain- 
tiff shall be entitled to recover the entire 
amount of the suit and costs anl interest at 
8 annas per cent, per month from the date of 
institution till realization, we will be liable for 
the same. 

The plaintiff having agreed bo these 
•berms a decres was passed accordingly. 
The defendants paid Ri. 7,000 in Court 
on the 9bh November 1925, but the in- 
terest thereon was not paid till tho I8bh 
November. Thj plaintiff, bhoroupoa, 
•executed the decree for the full amjunb 
•of his claim with costs and future in- 
tsrasb, alleging that by virtue of tho non- 
payment of tho intarasfc on the due data 
.the defendants had mala a default in 
the performance of the conditions men- 
tioned in the decree and were, therefore, 
liable to pay tho whole amount. 

The executing Court has held that 
though the defendants undoubtedly broke 
the condition mentioned in the deeree.bhe 
•condition so broken being in the nature 
of a penal provision, the Court was en- 
■ titled to relieve the defendants from the 
•consequence of the default. It has further 
held that the payment of the interest on 
the 9bh November 1925 was not the 
essence of th compromise between the 
parties and has, therefore, dismissed the 
plaintiff’s application for execution of 


cases. 

Kfishtia B%i v. Tlari Govind Kitlkarni 

(1), B'll^mhkit Riojib'izt v. Viniyak 
Gj,fipairao (2), Surr.ndra Nath Bancrjee 
V. Sccyetiry of Stat(^ (3) and Tkayijam' 
malii'ki V. Rijali (1) which ware all 
cas33 in which relationship of landlord 
and tenant was created between tho 
parties and a condition was added in the 
decree that if default is made by the 
tenant in the performance of speelfi®'^ 
conditions he would bj liable to eject- 
ment. Default having been made by 
the tenant the Ciurts relieved him from 
the consequences of such default and 
declined bo eject him at the instance of 
the decree-holder ; Kandarpa Nay v. 
Binw iri Dal Nay {5) o,nd Sicpda Dhodiz 
V. Madka'orao Jiuran Gn-jariQ) in beth 
of which the party who subsequently 
male a default was granted a decree 
on compromise for pojsession of land on 
payment to the other party of certain 
amounts on specified dates; on default 
of payment the decree fo: possession was 
to become void; default having beoo 
male in payment of such amounts the 
Court extended the time for the pay- 
ment ‘thereof, thus granting the de- 
faulting party relief against forfeiture of 
his rights under the decree and NarsiH’hO' 
Gopal V. Baloant Madkao (7), Naiy^ 
Raul v. Darya N a ra i 

Ul Liuofj 31 Bjdq. 1 B Jtn. L. R. tilh. 

(2) [lOtlJ 35 Bon. 239=10 I. 0. 746=13 Bom- 

L. R. 154. 

(3) C1920] 2t 0. W. N. 545=57 I. C. 643. 

(4) [1911] 2 M. W. N. 327=12 I. 0. 33l=t0 

U. L. T. 326. 

(5) A. I. R. 1921 Cal 353. 

(5) [1920] 44 Bom. 514=57 I. 0. 534=22 Bo-H. 

L. R. 780. 

(7) A. I. R. 1922 Bjin. 170=46 B^-n. 463. 

(8) A. I. R. 1921 Patna 337=2 Pat. 906. 
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KiskeJi Prosad y. Ktinj Dehari fjil (^) 
Jamiy Fakir v. Rani hil G'lO.so (LO) 
all of which relate to money decrees in 
which the orginal suit wa's for a larger 
amount but a smaller amount was agreed 
to bo paid by instalments a id a proviso 
was added that on failure of payment of 
any instalment the full amount of the 
claim would become payable. Counsel 
jalso relied upon Jau<^ v. Vcnkati- 

narayana Chetty (LI), PasupilcH 
Achayemvia v. Pahtaniidi Papamma 
(12) and Thompson v. IJudnon (13), 
which bear on tho point and some of 
which I will discuss presently. From 
an examination of the cases mentioned 
above it appears to me that the principle 
has now been well'estabUshod that a 
decree which is based on a compromise 
is subject/to the same incidents regard- 
ing the power of the Court to give re' 
lief against forfeiture against penalty 
as an ordinary contract between the 
parties and this in spite of the well* 
recognized doctrine that an executing 
Court is not entitled bo go behind the 
decree, the ratio decidendi being that a 
consent decree cannot have greater 
validity than the compromise itself as 
it is a mere creation of the agreement 
between tho parties, and that the con- 
tract of the parties is not the less a 
eonbracb and subject to the incidents of 
a contract because there is suporaddod 
the command of the Judge ; see Kandarpa 

Nan V. Bamoari Lai Nay (5). 

In the face of overwhelming authority 
bo the contrary it is too late in the day 
now to contend that the rule enunciated 
above contravenes the important provi- 
sion of the law that the executing Court 
is not entitled to go behind the decree 
bob musb execute it according to the 
express terms thereof. 

When, however, the question is to be 
oonsidered whether a particular decree 

provides a penalty to be imposed on de- 
fault some difficulty arises as will ap- 
pear from the following decide! oases: — 
In Narid Rani Kaer y.Darga Dxs Narain 
(b) the suit was for the recovery of 
Rs. 20,900 odd and the compromise de- 
cree provided that on piymanb of 
Rs. 1.000 in cash immediately and 
# 

(9) A.I.R. 1920 All. 278. 

<10) [1916] 32 1. 0. 697. 

(11) A.I.R. 1925 Mad. 261, 

(12) 11909) 2 I. 0. 850. 

(13) [1069] 4 H. L. 0. 1=39 L. J. Ob. 431. 


Bakhsh (Jai Lai, J.) Lahore bGl 

Rs. 12, GOO at a later data tho claim 
would be discharged in full, hut on 
failure to pay tho above instalments the 
plambitT would be entitled bo reali/:a tho 
full claim of Rs. 20.900 odd with costs 
and future interest, Rs. 1,000 was paid 
on the date of the compromiso bub only 
Rs. 6,000 was paid on a date two months 
later than the data fixed and a prayer 
was made bo the Court for an oxbonsion 
of time by one month more with regard 
to the balance. Tho S ib-Judgo allowed 
an extension. The Patna High Court 
held that tho Sub- Judge was entitle! to 
extend the time giving relief to the de- 
fendant against forfeiture. In Kishen. 
Pryfsad- V. Kii'ij Behiiri Lil (9) the suit 
which was for Rs. lo.OOO was compi;pmisod 
anl a decree was passed accordingly. The 
deifoe provided that tho defendant 
would pay Es. 6,000 by instalments 
specified therein, that Rs. 9,000 had been 
remitted by the plaiutiff and that, if the 
defendant failed bo pay any of thp in- 
stalments. the whole amount claimed 
would become payable. It was held that 
though S. 71, Indian Contract Act, ap- 
plied to the case, still the compromiso, and 
consequently the decros, did nob contain 
a provision lor the payment of penalty 
as the plaintiff had merely withdrawn a 
concession that he had given to tho 
defendant on his performing certain con- 
ditions. The decree-holder was con- 
sequently held entitled bo recover the 

whole amount claimed by him. 

In Jamir Fakir v. Ram Lai Ghose 
Ckotodhury (10) tho original suit was 
for Rs, 90S bub a decree was granted in 
accordance with a compromise made 
between the parties which provided that 
the plaintiff had remittei Rs. 503 and 
that the balance of Rs. 400 would be paid 
by instalments, and that on failure of 
payment of any of the instalments the 
fall amount of Rs. 903 would be recover- 
able with interest at 36 per cent, per 
annum. A default having been made by 
the defendant, the decree-holder sought 
to claim the full amount of Rs. 90B. 
v/ith interest at 36 per cent per 
annum. The High Court of Calcutta 
held that the defendant was not enti- 
tled bo any relief with regard to Rs. 508 
as that amount was actually admitted to 
be due bo the plaintiff bub had been 
remitted by him on certain conditions ; 
that on failure by the defendant to per* 
form the conditions the plaintiff was 
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ontitleJ to i-esovar the full amount ; and 

also that the provision as to -interest at 
•IG per cent, per annum amounted to a 
t*. . ftnA fhafc the Court was eotitled 

penalty , and that t 
was concerned. 

cular amount on default by 

than . . Qp jg not a condition for 

the penalty the original liability 

payment o p determined ; 

of the !(. has to bs decided whe- 

in I j.ger amount claimed by the 

^'e:rae Told^" was or was not actually 
5 him when the decree was passed. 
The same view was expressed in Thomp- 
son V. Badson (13). 

Pasitpafeii Achayemmz v. PMzmidi 
Pdpamma (12) breaks new ground as in 
that case it did net appear from the 
decree or the compromise whether the 
larger amount claimed by the decree- 
holder was duo to him from the judg* 
ment-debtor, and the case was remanded 
by the Madras High Court for enquiry 
and report to the trial Court whether or 
not the larger amount payable on 
default was actually due to the decree- 
holder and after the receipt of the report 
it was held that as such amount was ac- 
tually due when the compromise was 
entered into, the condition as to forfei- 
ture did not amount to penalty. 

It would thus be observed that in 
Band R%rii Kuer v. D^irga Djss Narain 
(8) there was nothing in the compromise 
or the decree to show that the full am- 
ount of the claim was not originally due 
to the plaintiff and no enquiry was made 
to ascertain this, but the Court, by look- 
ing at the terms of the decree, held that, 
whereas a larger amount than the de- 
creed amount was provided to be paid on 
default of payment on due date by the 
judgment-debtor the agreement amoun- 
ted to a provisioi of penalty, while in 
other cases the Courts have based their 
decision on a determination of the ques- 
tion whether the larger amount payable 
to the decree-holder by virtue of the 
compromise was or was not actually due 
to him. 

The rule that emerges from the cases 

(14) A. I. R. 1923 Bom. 441=47 Bom. 607. 
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already mentioned by me is that th®| 
true test for deciding the question, whe- 
ther the provision relating to the pay- 
ment of a larger amount than the amount 
decreed on compromise on default by the 
judgment-debtor to perform any of the 
conditions of the decree is or is not a penal 
clause, depends on a determination of 
the question whether or not the larger 
amount was actually due to the decree- 
holder at the time of the compromise ; 
in other words whether the decree-holder 
is mei-ely withdrawing a conditional 
concession granted by him to the judg* 
meot-debtor, or whether he is attempting! 
to recover an amount which was not 
actually due to him. 

The question then is : What is ^the 
modus oparandi for elucidating facts 
necessary to apply the test mentioned 
above? Is it the compromise and the de* 
cree alone that are to be examined as wa* 
done in the Patna case, though the point 
was nob expressly raised, or if no informa- 
tion can be ob’^ainel from either of these 
can parties be allowed to produce evi- 
dence about the extent of the judgment- 
debtor’s original liability as was done m 
the Madras case ? After careful consider- 
aliion I have arrived at the conclusion 
that the latter course is permissible under 
the circumstances. Of course, i{ the oam- 
promise and the decree a r e clear Q U the 
subJe'etTno other evidence is permissible 
to construe them. I am quite aware of 
the great iuconvenience that is sometimes 
likely to ar.se by such enquiry as the 
whole object of the compromise will be 
defeated by sometimes lengthy enquiry 
in execution proceedings which the par 
ties intended to avoid and this is well 
illustrated in this case in which a com 
paratively short delay in payment 
a small amount will entail au exami 
nation probably of lengthy and disput 
accounts ; but if the rules relating ^ 
relief against forfeiture in ordinary con- 
tracts is to be applied to consent decree^ 
there is no reason why the same pro^ 
cedure should* nob apply in order to en- 
able a Court to decide whether relief ca 

or ought to be given. 

There is no dispute in the case before 

me that a default was made by the jodg 
ment-debtor. The real question is wh 

ther the amount claimed by the deer 

holder was actually due to . 

there is no indication in the compr 
or the decree whether the balance 
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raobually remitted by the deci’oo'hol:ler or 
whether the pavtie? sattloi 10,000 
the real amauat due to him. It will be 
oa the datermiuafcioa o£ this question 
that the ultimate deoision o£ this case 
will depend. 

Another point riised by Mr. Sardba 
Kam for the dacree'holder is that, oven 
|£ it be held that the difference between 
Bino.ooo and the amount now claimed 

by the decree'holder is a penalty payable 
on default, ^tilL-under S. 74, Indian Goq' 
traot Act, thj^Qrfledi.Qlder is entitlod to 
some part thereof : and that he camaot 
he ‘deprived’ oT the entire penalty. This 
also is a matter which will have to be 
considered when the appeal comes up for 
final decision. 

In consequence I remand the case to 
the Court below under O. 41, R. 25, with 
direction to enquire and report to this 

Court w hether the orig inal , sum of 

Rs. 15,757-3-0 was not ac^'^Mly duejio 

(the deoree-Kolder from the judgment- 
debtors, if not7 bow' much out of fibis 
amount was due ; and secondly, whether 
*the decree-holder is entitled to claim 
‘ any portion of the penalty (if it is a 
I penalty) provided in the compromise and 
^ the decree. Report within three months. 
Ten day3_Jor objections. I ^baye pla ced 
the V arda n ’>of;,the hiMt part of the issue 
remanded on ^e judgment je b t or . 

utS""' Case remanded. 
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Dalip Singh. J. 

Lachhman Singh and others — Plain 
tiffs— Appellants. 

V. 

Mt. Chattar Kanr and ot/ters— Defon 
dants — Respondents. 

S. A. No. 416 of 1927. Decided 
on *8th June 1927, from the decree 
of the Addl. Dist. J., Lahore, D/- 28bh 
Cobober 1926. 

(а) Civil P. C., 0. 22, R. Q—Dsad person. 

A deoreo against a dead person is a nullity. 

[P 664 0 IJ 

(б) Civil p. C. O 32, B. I— Appeal by minor. 

An appeal by a minor without a next friend is 

not a nullity ; A. J. R, 192G Lah. 186 and 19 
Mad. 127, Foil. -fP 664 C 1] 

(c) Co’sharer—SiiU against trespasser of com- 
4non property — Any co’Sharer can alone sue. 

One oE several co-sharers can lodge a suit, 


without making the other oo-sharcrs parties 
thereto, against trespasiers on common property. 

[P GOi C ij 

Nath Chopra — for Appellants. 
Ganpat Rai and Hazara Singh — for 
Respondents. 

Judgment. — In this appeil the facts 
are that the plaintiffs, 15 in number, sued 
the four defendants for a declaration 
that they, the plaintiffs, were the owners 
and in possession of a vacant site BGj 
marlas in the abadi of Mauza Iludyava. 
While the suit was pending in the lower 
Court one Sant Singh, a plaintiff, died 
on the 27th August 1925, Sant Singh 
had also been acting as the next friend 
of one Abma Singh, plaintiff, a’minor ; and 
Atma Singh was thus left without a 
next friend in the suit. The suit, how- 
ever, proceeded without the attention 
of the Court being drawn to these facts 
and the suit was dismissed by the trial 
Court on the 18bh March 1926. The 
plaintiffs appealed bo the learned District 
Judge and in .that appeal Sant Singh 
appeared as an appellant and Atma Singh 
appeared as an appellant though, as 
stated above, Sant Singh was dead. The 
appellate Court accepted the appeal 
and remanded the case allowing the 
plaintiffs to pub in fresh evidence under 
O. 41, R. 25. The review of this order 
was rejected except that the appellate 
Court explained its original order of 
remand. On remand the trial Court 
discovered that Sant Singh was dead and 
that his legal representatives had nob 
been brought on the record within the 
time prescribed by law. Upon this the 
case was again taken up by the appellate 
Court and the appellate Court held that 
the appeal had abated so far as the 
interests of Sant Singh wore concerned. 
He was further of opinion thab^bhe ap- 
peal would abate as a whole as the cause 
of action was a joint and indivisible one. 
An application for review of the order rc 
Sant Singh was also rejected. The 
successor of the learned District Judge 
then proceeded to hold that the 
representatives of Sant Singh were on 
the record bub that he was nob compe- 
tent to review the order of his prede- 
cessor. He further proceeded to hold 
that Abma Singh was nob really an 
appellant at all because he had no next 
friend in ‘the appeal and the appeal 
must, therefore, be taken to have been 
lodged without Abma Singh minor hav- 
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r a decroragainst a dead person is 
Uitv and, therefore, the absence of an 
“"“ al by Sant Singh is no ground for 
Sing that the appeal abates in toto. 
L far as Atma Singh is concerned I do 
not think that an appeal by a “>nO‘- 
without a next friend h a nullity. A 
ardian of a minor can in the circum- 
stances be appointed by the Court at 
any time : see Ralla Singh v. BisHna (1) 
and Kamalakshi y. Ramasami Chetti (2). 
But in any ©vent it seems to me that 
there is no authority for the proposition 
that one of several co-sharers cannot 
lodge a suit without making the other 
co-sharers a party thereto against tres- 
passers. Ko authority has b^en cited to 
me to the contrary. I, therefore, accept 
the appeal and remand the case back to 
the District Judge who will allow the 
plaintiffs to produce their fresh evidence 
according to the terms of the remand 
order and will then proceed to dispose 
of the appeal on the merits. Goats will 
be costs in the cause. 

j,v. Appeal accepted. 

""(i j A. 1. K. 10*26 Livh. 166=7 Lah. 102. 

(2) [1890] 10 Mad. 127. 
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Zafar Ali, J. 

Jiwan Singh and oiliers— Plaintiffs 
Appellants. 


V. 

Karam Din and others — Defendants — 
Bespondents. 

Second Appeal No. 2310 of 1925, 
Decided on 4th May 1927, from a decree 
of the District Judge, Gurdaspur, D/- 4th 
July 1925. 


(а) Adverse Possession — Waste land. 

Possession follows title in the case of waste 

land. [P 664 0 2] 

(б) Easement — Eight to bury the dead cannot 
be acquired by prescription. 

Nobody cau acquire by prescription a right to 
bury the dead in land belooging to other 
persons, such an e.isefnent being unkoowu to 
the law: .1. 7. i?. 1021 Cah 560 ; J. 7. 7?. 1924 
Lah. 402, Fell [P 664 C 2] 

Des Raj Saiohney — for Appellants. 
Judgment. — The land in dispute, about 
26 kanals in area, is a portion of tho 
shamilat of village Shankarpur, and it 
was shown in the revenue records of 
that village as in possession of the pro* 
prietors of the village before 1915. lu 
the jamabandi of 1915, however, it was 
shown as a grave yard in the possession 
of Mussalma-ns of village Dhadiala which 
bounds with Shankarpura. The pro- 
prietors of village Shankarpura sued to 
recover possession of the laud and their 
suit was decreed by the trial Court, but 
on appsal by only one of the defendants^ 
the learned District Judge dismissed 
their suit. They appeal. 

Some of the respondents have not been 
served and none is represented in this 
Court. Counsel for the appellants doea 
not want an adjournment for fresh notice 
bo the defendants who have not been 
served and submits that the appellants 
are prepared to suffer the consequences 
of the omission to serve those respon" 
dents with notice. 

There can be no manner of doubt that 
the plaintiffi-appellants are the owners 
of the land and that as the land was 
lying waste, it was presumably in thoir 
possession. It cannot be said that th& 
defendants are in adverse possession of 
that portion of the land where there 
are no graves. As held in Gopal Krishna 
Sil V. Abdul Samad Ghaudhri (1), which 
was follosreJ in Mangat Ram y. Stray 
ul-Hasan (2), nobody can acquire by 
prs'cription a right to bury the dead m 
land belonging to other persons, such 
an easement being unknown to the law- 
I therefore accept the appeal and, revers- 
ing the judgment and decree of the 
lower appellate Court restore tha 
of the trial Court. This decree wiU 
have no effect as against the defendants 
respondents who have not been serve 
with notice of this appeal. No order a 

to costs in this Court. 

n o. /f pneal accepted^ 

~U)~A. I. B. 1921 Cal. 569. 

(2) A. I. R. 1924 Lah. 492. 
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JAt IjAL, J. 

Sher Singh — DefQndanfc — Petitioner. 

V. 

Autar Singh and anothef — Raspondenfcs. 

Oiv. Hev. Pat. 740 of 1926, Decided 
on 7bh Juno 1927, (rone an order of the 
4tb Snb“Jndg 0 , Afcfcoob, D/- 8th July 1926. 

(а) C/f Ji P. C., 0. 33, 1 (Expl .) — .1 person 

applying to sue as a pauper — Court must find 
that he is unable to pay Court fee for his suit. 

In arriving at the conclusion that an appli- 
cant is a pauper, the vital question for decision 
is whether the applicant does not possess sufii- 
cient property to enable him to pay the fee 
required by law for the plaint in the suit. 

[P 6G5 C 1] 

(б) Civil P. C., 0. 33, R. 1 — Plaintiff allowed 
to sue as pauper but his pauperism challenged — 
Plaintiff dytnif during pendency of suit — 
Plaintiff's legal representative brought on re- 
cord — Court must find both to be paupers. 

Where an order allowing a plaintiff to sue in 
forma pauperis is ohallenged but the plaintiff 
dies during the pepdency of the suit and is 
represented by the legal representative, it is 
ueoessary for the Oourt to find that both the 
deceased and his legal representative are paupers 
in order to enable the suit to proceed in forma 
pauperis. [P 665 0 2] 

Shamair Chand — for Pefcibioner, 

Judgment. — This is a petifcion for 
revision of an order dated 8th July 1926 
passed by the Subordinate Judge of 
Oampbellpiir granting permission to the 
respondent to sue in forma pauperis. 
The application for permission to sue 
ysi&s opposed by the defendants and the 
question of the extent and value of the 
property owned by the respondent vras 
referred to the Tabsildar for report, who 
after enquiry reported on the 25th May 
1926 that the respondent was a pauper. 
But in arriving at this conolusion the 
Tabsildar appears to have ignored the 
dednition of a panper in the explanation 
to E. 1, O. 33. The vital question for 
decision was whether the applicant did 
not possess sufficient property to enable 
her to pay the fee prescribed by law for 
the plaint in the suit. The Tabsildar 
came to the conclusion that the appli* 
cant owned some land but he has not 
given any finding as to its value. The 
Subordinate Judge himself did not dis* 
cuss the matter but merely agreed with 
I the report of the Tabsildar and granted 
the application. 

There is another ground which neoes- 
Qitates further enquiry into the matter, 

1927 L/84 
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The plaintiff died during the - pendency 
of the suit and one Autar Singh, minor, 
has been brought on the record as her 
legal representative. The question arises 
whether it is nob now necessary to ascer- 
tain whether Autar Singh himself is a 
pauper or not. The contention of the 
counsel for the petitioner is that under 
the circumstances it is not now neces" 
sary to find out whether Mt. Ram Rakhi 
was a pauper. Authority on this sub- 
ject is conflicting, but I am inclined to 
the view that under the circumstances 
it is necessary for the Court to hold that 
both Mt. Ram Rakhi and Autar Singh 
are paupers in order to enable this suit 
to proceed in forma pauperis. 

Accepting this petition I set aside the 
order of the Sul)ordinat 0 Judge and remit 
the case to him with directions to record 
a clear finding on the allegations mado 
by Mb. Ram Rakhi and also to enquire 
whether Autar Singh is a pauper. The 
respondent has not appeared before me 
and under the oiroumstances of the case 
I would make no order as to costs in this 
Oourt. 

J.V. Petition accepted. 
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DaIiIp Singh, J. 

Indar Singh — Plaintiff — Appellant. 

v. 

Piara Singh and another — Defendants 
— Respondents. 

Second Appeal No. 2953 of 1926, Deci- 
ded on 16bh May 1927, from a decree of 
the Sr. Sub-Judge, Gurdaspur, D/- 3rd 
August 1926. 

(a) Guardians and Wards Act, S. 31 (2) — 
Application staling reasons for sanction— Court 
granting sanction after inquiry — Absence of 
recitals as to necessity or advantage does not 
vitiate the sanction. 

S. 31 (2) ia not mandatory ia the sense that 
there must be strict compliance with its terms. 

Where an application under 8. 31 by the guar- 
diah of a minor for sanction, stated why it was 
for the benefit of the minor, and the Court after 
inquiry granted the sanction without reciting 
the necessity or advantage ; 

Held : that there was substantial compliance 
with the requirements of the section: 11 C. L. J. 
197, Poll. [P 666, 0 2] 

(5) Guardians and Wards Act, S. 31 (2)— 
Vendee Is absolutely protected by sanction. 

A vendee from the guardian of a minor is 
ontitKd ^o rely on the Court’s sanction absola- 


Md. pin V. Mt. 
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Bespondentg. plaintiff 

Judgment “ gQggjoa of 13 

brought a yfhioh ho alleged had 

4 marlas of land ^ ^ g^ngb 

been sold by his g J district Judge 

^ith Guardians and Wards Act. 

under __;fcv or for the benefit 

without fcbe assistance or 

of the minor and with 

collusion of the misrepresenta- 

bold that th^r h^^ j^^gg regarding the 
tion to th® D 0 renting value, 

quality of the ! ggit. On 

and lea^rned Senior Subordinate 

appeal cn misre- 

nSo aoV that no such misrepre- 
^’^^fafcion or fraud had been pleaded. He 
^d further that the order of the learned 

District Judge did not recite the neces- 

or advantage to the minor of the 
Tale hut he held ^ that this did not in- 
validate the sanction ; and that the 
defendant-vendee was entitled to rely on 
the same, and, therefore, dismissed the 
suit. He held that there was_ no neces- 
sity for sale shown by the evidence, but 
that the sale was carried out for the 
benefit of the minor in good faith. 

In second appeal it is contended by 
counsel for the appellant that sanction 
under S. 31 (2). Guardians and 

Wards Act, is mandatory, that the 
absence of the recitation of the neces- 
sity or advantage of the minor makes the 
sanction given wholly void, and that, 
therefore, the onus lay on the defendant- 
vendee to show the necessity or advant- 
age to the minor. It was further con- 
tended on the authority of Nallaka Yen- 
hataswami v. Rugum Viranna (1) that 
in any event the existence of sanction 
only shifted the onus on to the minor 
plaintiff; and that in this case it, had 
been shown that there was no necessity 
and the sale was not to the advantage of 
the minor. 

So far as this second point is concern- 
ed, I agree with the learned senior 
Subordinate Judge in holding that there 
was no necessity shown for the sale 
but I do not consider that the plaintiff 
has shown that it was not to h is advant* 

(1) A, I. R7l9^^drf35=a45 Mad. 429. 
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a<»e and. therefore, even if Nallaka Yen 
hataswami v. Yiraima (1) lays 

down the correct law, I do -not consider 
that the plaintiff has discharged the 
onus. Further, I am of opinion, follow; 
ing Gangapershad Sahu v. Maharant 
Bibi (2) that a vendee is entitled to rely 
on the sanction absolutely and it is uot 
for him to inquire into the benefit or 
necessity of the transaction. 

As regards the first point, I am opin 
ion that S. 31 (2) is nob mandatory m the 
sense that there must be strict compli' 
ance with its terms. The position of the 
section with i-eference to Ss. 28. 29 ana 
30 shows that the permission is not denn- 
ed by the presence in it of a recitation. 
I, therefore, consider that the words are 
merely directory and that there was 
substantial compliance with the require 
ments of the section. As was held in 
Rameshwar Singh v. Dhanpat Singh (3 
the application for sanction having stated 

why it was for the benefit of the 
the learned District Judge having afteii 
inquiry granted the sanction evidently 
accepted the reasons given in the appl*’ 
cation. 

I, therefore, dismiss the appeal. Th® 
point, however, is nob free from dimoulty 
and I, therefore, make no order as to 

costs of this appeal. 

j y. Appeil dismissed. ^ 

( 2 ) [ 1885 ] 11 Cal. 379=12 I. A. 47=4 Bar 
621 (P. C.). 

( 3 ) [ 1910 ] 11 0 . L. J. 197=5 I. C. 334 . 
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Tek Grand and Agha Haidar, JJ- 

Muhammad Din and anothet Plain 
tiffs— Appellants. 

V. 

Mt. Sardar Bibi and oi/i era— Defen- 
dants — Respondents. . 

F. A. No. 174 of 1923, Decided on ot 
May 1927, from a decree of the seni 
Sub Judge. Jhang. D/- 13th October 

(a) Co-sharer— One co-sharer 
proprietary right in land Land 
property of grantee only. , to on« 

A gant of proprietary ”8^*® 
of several co- sharers wjll \Sr them 
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(6) Transfer of Property Act, S. 11 — Bona 
fide vendee need not yo behind revenue record 
If no circumstances crcaliny suspicion of ven~ 
dor's title are present — liecord-of rlyhts. 

Where the revenue entries show a person as 
the sole proprietor of certain Lv.ul aad there 
are no other oiroumstances leading tho purcha* 
sors of such land from the proprietor to go be* 
hind the revenue records and niako any fvirthor 
enquiry the vendees are fully protected by the 
priucipleunderlyingS.il. [P GOO, C 1] 

Skujd'ud’Diii — for Appellants. 

Niaz Muhammad and Mohsiii Shah — 
for Respondents. 

Judgment. — The plainfciflfs Muham- 
mad Din and Muhammad Hasan and de- 
fendant 1, ..Muhammad Alam, are the sons 
of one Ali Bakhsh, who was the original 
grantee of a square of land in chak 
481 in the Shorekob tahsil of the 
Jhang District. It appears that this 
grant was made to him as an abadkar 
early in 1903, but he died soon after, 
leaving him surviving his three sons. 
Efforts seem to have been made to have 
mutation effected 'with respect to the 
tenancy in favour of all of his sons, but 
for some reason or other, which is nob 
apparent on the record, the mutation was 
rejected. Ultimately the tenancy was 
forfeited to Government early in 1906. 
Later on Muhammad Alam, defendant 1, 
filed an application before the Coloniza- 
tion Officer, which is marked as Ex. P. 7 
and is printed at p. 5 of the record. 
In this application he stated that on the 
death of the father ali the three sons 
had succeeded to the tenancy and had 
been in possession of the square jointly 
cultivating it and also jointly paying 
the land revenue and water rates to the 
Government. Ha, therefore, prayed that 
the order of forefeiture be cancelled and 
the mutation be sanctioned in favour of 
the three brothers. There is nothing 
on the record to indicate what orders 
were passed in this application. It, 
however, appears that on the 4th June 
1905, an order was passed by the Oolo- 
nizabion Officer, allobing the land of AU 
Bakhsh to Muhammad Alam alone. This 
order is printed as Ex, D-4/2 as a sup- 
plement to the paper-book. The other 
brothers do not seem to have taken any 
steps to have their names entered as abad- 
kar tenants of the square. In the jama- 
bandi of 1009-10 in the proprietary column , 
Government is shown as the malik and 
Muhammad Alam is entered as the mal- 
guzar dakhilkar. In the tenancy column 
it is stated that the land is under the 
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personal cultivation of Muhammad Alam 
in partnership with his brother Muham- 
mad Hassan. The revenue records also 
show that some time after 1909 Miiham- 
mad Alam alone acquired proprietary 
rights in the square from Government. 

On the 16th October 1916, by sale- 
deed (Ex. P“6,h Muhammad Alam, repre- 
senting himself as the sole owner of tho 
square, sold it to Waris (defendant 2) an 
Arain, resident of chak 478. for Rs. 2,500 
Later on, by mutation dated the 29th 
September 1918, Waris, defendant 2, 
transferred 101 kanals 10 marlas out of 
the land to Umar Din, defendant 4 ; and 
by mutation, dated the 20th January 
1919, he transferred the remaining llO 
kanala 10 marlas to Jondu, defendant 3, 
receiving full consideration from each of 
the vendees. 

On the 13th February 1922, Muham- 
mad Din, brother of Muhammad Alam, 
instituted the present suit, claiming a 
decree for possession of one-third of the 
square alleging that the square had ori- 
ginally been granted to their father Ali 
Bakhsh and had descended from him to 
all the three sons, and that later on 
Muhammad Alam has acquired the pro- 
prietary rights nob for himself bub for 
the benefit of all the three brothers who 
had equally contributed towards the 
payment of the malkana and other dues 
for the acquisition of these lands. The 
third brother, Muhammad Hussain, was 
originally impleaded as defendonb 5 bub 
later on be applied to be made a plain- 
tiff and the plaint was accordingly 
amended and the claim modified into 
one for two-thirds of the square. Mu- 
hammad Alam did not contest the 
plaintiffs' suit and proceedings were ex 
parte against him. The vendees Jhandu 
and Umar Din pleaded that the proprie- 
tary rights in the land bad been granted 
by the Government to Muhammad Alam 
alone, that he W43 entered in the'reve- 
nue records as the sole owner of the 
land, that the plaintiffs had no right 
whatsoever in it and that these defen- 
dants, being bona fide purchasers for 
value, 'were entitled to be protected in 
accordance with the principle enuncia- 
ted in S. 41, Transfer of Property Act. 
Waris Muhammad, defendant 2, also 
filed pleas in similar terms. The lower 
Court has dismissed the plaintiffs* suit 
and they have appealed bo this Court 
through Dr. Shuja-ud-Din. 
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in question. The only - ^ 

evidence on the record the 

Shuia-ud-Din has placed ammad 

application. Ex. P-7. filed V 
Alam, already referred ta 

hammad Alam had, som 

1916. ‘^“three sons had suo- 

Ali Bakhsh. all the Jhre,^ 

that°they were jointly holding the 
land He also relies upon the oral tes- 
timony of the three witnesses produced 
tinaony , the Court below. 

o' h'ese" Ahmad Yar (P- W 1) states 
\ji DU030 /qj. the clearance of 

thf jungle were contributed by the three 

the jung Rakhsh and the amount 
gone of gT^also repaid by them 

?n e“quT scares. Eahamat (P. W. 2) 
ifLfces that the hak malkana of the square 
in dispute was paid by the two plaintiffs 
and Muhammad Alam in equal shares 
ten or eleven years ago. We have 
examined the evidence of these two wit- 
nesses carefully and are of opinion that 
no reliance whatsoever can be placed on 
their testimony. It is significant that 
no documentary evidence is forthcoming 
to prove these paymen^s and neither 
Muhammad Din, the original plaintiff, 
nor Muhammad Hassan, plaintiff 2, has 
gone into the witness-box to prove any 
contributions by any of them towards 
the payment of the malkana and other 
dues. The third witness is Mu’hammad 
Alam, defendant 1, himself who had now 
turned round and is whole-heartedly 
supporting the plaintiffs. In 1916 when 
he sold the land to Waris, defendant 2, 
he represented himself in the sale-deed 
as the solo owner of the square, but now 
he comes forward and states on oath 
that he was the owner of one-third only 
and that the remaining two-thirds was 
owned by his two brothers in equal 
shares. It is obvious that no reliance 
whatsoever can be placed on the state" 
ment of a witness of this type. We 
must, therefore, hold that the plaintiffs 
have failed to prove that any payments 
were made by them either towards the 
clearance of the jungle or towards the 
payment of the malkana dues to Govern- 
ment when the proprietary rights were 
acquired. 

It is no doubt true that in the appli- 
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cation, Ex. P'7, Muhammad Alam stated 
that on the death of Ali Bakhsh all his 
three sons succeeded to the tenancy and 
that till 1906, all three of them were 
holding it jointly. But the plaintiffs 
have not placed on the record any copy 
of the order that was passed on this 
application. Indeed, it appears that on 
the 4th June 1906 the Colonization 
Officer instead of granting this application 
and ordering the mutation to be effected 
in the names of all the throe sons of All 
Bakhsh, allotted the land to Muham- 
mad Alam alone and directed that pos- 
session be given to him and his name 
entered in the records. It is also signifi' 
cant that for some reason or other this 
tenancy had before April 1906 been 
forfeited to Government and it seems 
that a re-grant was made to Muhammad 
Alam alone. Under the circumstances 
any admission made by Muhammad Alam 
in his application above referred to loses 
all value and can throw no real light on 
the question now before us. ^ 

But assuming for the sake of argument 
that the two brothers were joint tenants 
of the land this circumstance will not 
carry the case of the plaintiffs any fur- 
ther, It is significant that the tenancy 
rights were subsequently acquired^ bV 
Muhammad Alam alone, and even if if* 
be assumed that at that time Muham" 
mad Alam acquired these rights as re’ 
presenting all the members of the faipily* 
later on Government granted the pro- 
prietary rights to Muhammad Alam 
alone. Under these circumstances Mu- 
hammad Alam must be held to be th® 
sole owner of the square. The proposi- 
tion is too well established to require 
any lengthy discussion. Lai v. 

(L) and Matap Kaur v. HaJeim Singh {^) 
may be referred to in this connexion. 
We must, therefore, hold that the plain 
tiffs have failed to establish any title m 
them to the square in question. 

Bub even if the plaintiffs had suo^ 
ceeded in establishing that they were oo 
sharers in the square with Muhammao 
Alam, they are not entitled to any re i® 
against defendants 3 and 4 who are, ^ 
already pointed out. bona fide purchasers 
for valuable consideration. It 19 
shown that these vendees were fixed witn 
the knowledge of the plaintiffs claim — 


C19L8J 5 P. R. 1918=^4 I;C. 139. 


, F. K. iyi8=i4 1. V. .q, 

[1915] 8 p. R. 1915=28 I. 0. 441-13^ 

P. L. R. 1915. 
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this land. The revenue entries from 
1906 onwards show Mubammad Alam 
lalone as the original tenant and later as 
'the oooupancy tenant, and hnally as the 
'sole proprietor of the land. There were 
,no ciroumstances which would have led 
Ibhese purchasers to go behind the revenue 
jrecords and make any further enquiry. 

Dr. Shuja-ud-Din has relied upon 
Partib Chand v. Sciiyida Bibi {S)t but 
that ruling is clearly distinguishable. In 
that case the property stood in the 
revenue records in the names of the 
minor sons of a Tahsildar who, under 
the departmental rules, was prohibited 
from acquiring any property in the 
Tahsil of which he held charge. The 
ostensible owners ware children of tender 
years who had not money of their own. 
Under these circumstances it was held 
the vendee, who was fully cognizant of 
these facts, was bound to make further 
enquiries and to satisfy himself that the 
ostensible owners were the real owners. 
The facts in the present case are wholly 
different and, as we have said already, 
there was nothing suspicious about the 
title of Muhammad Alam. The vendees 
are. therefore, fully protected by the 
principle underlying S. 41. Transfer of 
Property Act. Even if. therefore, the 
plaintiffs had any title in the land, they 
are not entitled to succeed as against 
defcudanfcs 3 and 4 who are the real 

contesting respondents now. 

^Wo may also point out that the lower 
Court in this case has, in arriving at its 
conclusions, relied on certain documents 
which were on the revenue partition file, 
which seems to have been sent for in the 
lower Court, bub no portions of which 
were exhibited in the present record. 
This was an entirely irregular procedure 
as has several times been pointed out by 
this Court. This partition file was not 
even sent for by the appellants in this 
Court and no documents were printed 
in' the paper-hook on which the lower 
Court had relied. We have, therefore, 
in arriving at our decision, excluded such 
of these documents as had been referred 

to by the lower Court. 

The result is that the appeal fails and 
is dismissed with costs to defendants 3 
and 4, Jhandu and Umar Din. 

j V. Appeal dismissed. 

U) tl90lj 28 All. 442=[1901.) A. N. 137. 
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Tek Chand, J. 

Kalu 2dal and another — Accused — 
Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Misc. Petition No. 1G7 of 
1921, Docided on 6th August 1927, for 
stay of pronouncement of judgment by 
the Addl. Dist. Mag., Amritsar. 

Criminal P. C., S. 5Qi-A— Civil caje giving 
rise to case under Criminal P. C„ S. 470 — Crimi^ 
nal case proceeding up to stage of judgment — 
Judgment in Criminal case was ordered to be 
stayed till dhpoial of appeal in Civil case. 

Where proceediegs under Criminal P. C., 

S. 476, were started out of a civil case and they 
proceeded to the stage of decision but in the 
meanwhile the parent civil case was appealed 
against aud the appeal was pending and the 
question to bo decided in both the proceedings 
was the same : 

Held : that the pronouncing of judgment in 
the crimioal case should be stayed till the 
disposal of the civil appeal. [P 670 C 2] 

D. C. Rain for Dev Raj Sawhney—lor 
Petitioners. 

Raj Krishna — for the Crown. 

.Order. — This is an application under 

S. 561-A, Criminal P. C., by Kalu Mal 

and Bansi Dhar of Amritsar, praying 

that order be issued bo the Court of 

Sardar Bishan Singh, Magistrate, First 

Class, Amritsar, not to pronounce judg- 

meub in criminal trial No. 100/2 of 1925 

(under S. 467/471,1. P. C.) till the 

disposal of first appeal No. 974 of 1925 

by this Court. The relevant facts are 

the?e : „ 

On the 23rd January 1925 the Senior 

Sub-Judge, Amritsar, dismissed a suit in- 
stituted by the present petitioner Kalu 
Mal and Banai Dhar against the firm of 
Nand Lal-Radha Kishan. In his judg- 
ment the learned Judge found that a 
certain will propounded by the plaintiff 
was not genuine. Against thii judgment 
and decree of the Senior Sub Judge a first 
appeal was lodged in this Court by Kalu 
Mal and Bansi Dhar on the 22nd April 
1925. That appeal was adm tbed to a 
Division Bench on the 21sb May 1925 
and is still pending. Meanwhile, on the 
12th December 1925, the Senior Sub- 
Judge took action under S. 476, Criminal 
P.C., and directed that a complaint under 
S. 467/471, I. P. C.. be instituted 
against Kalu Mal and Bansi Dhar for 
having forged the will above mentioned 
and produced it in the civil suit. This 
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order wasappealed againsfc to the District 
Judge Amritsar, but the appeal was un- 
successful. The petitioners came up in 
revision to this Court praying: (a) that 
the entire proceedings be quashed ; oi {b) 
in the alternative, the enquiry into the 
complaint be suspended till the decision 
of the first appeal. This petition was 
dismissed by Mr. Justice Campbell on the 
lath June 1926. The criminal proceed- 

in‘’s were accordingly continued m tbe 

Court of Sardar Bishan Singh, Magistrate 
First Class, Amritsar. Charges were 
framed on the 5th November 1926. when 
the accused were called upon to enter 
upon their defence. After the proseju- 
tion witnesses had been further cross- 
examined the petitioners again moved 
this Court on the 28th March 1927, pray- 
ing that further proceedings in the crimi- 
nal case be stayed pending the disposal 
of the first appeal. This petition was 
dismissed in limine by Mr. Justice Camp- 
bell on the 30th March 1927. Evi- 
dence for the defence was then recorded 
by the Magistrate and arguments heard 
on the 21s& July 1927 when judgment 

was reserved. 

On the 23th July 1927, the accused 
petitioners again came up to this Court 
with the present petition under S. 561-A, 
Criminal P. C., praying ‘that the lower 
Court be directed to suspend tbe pro- 
nouncement of its judgment till the de- 
cision of the first appeal. On their be- 
half it is contended that now that evi- 
dence against them has been recorded 
and tbe record of the criminal case is 
oomplete and there is no danger of 
evidence being lost or tampered with, 
the object of continuing the enquiry 
against them during the pendency 
of the'eivil appeal has been fulfilled. 
It is argued that if the Magistrate 
is allowed to proceed to judgment 
and if they are convicted, the result will 
be prejudicing their appeal in the 
High Court on the only material points 
recorded in that case. 

The application is opposed on behalf of 
the Grown on the ground that the stay 
order, if now granted, will practically 
nullify the decisions of Mr. Justice 
Campbell on the two former annlica- 

tiODS. 

After giving full consideration to these 
arguments I am of opinion that the 
interests of justice require that the pra- 
yer in the application be granted. In 


doing so 1 do not think that I am in 
any way acting contrary to the 
decisions of Mr. Justice Campbell or 
nullifying all that has been done since. 
The Sab“Judge who decided the suit was* 
in my opinion, fully justified on the find- 
ings in tha civil suit, in filing a 
complaint against the petitioners 
under Ss. 467 and 471, 1. P. 0.. and if I 
may say so with all respect, the orders 
passed by Mr. Justice Campbell were 
the only proper orders that could be 
passed at that stage. If the ‘enquiry in 
the criminal case had been suspended 
till the disposal of the first appeal impor- 
tant evidence which was then available 
might have been lost or destroyed and 
there was danger of the witnesses being 
tampered with ; and a variety of compli* 
cations would have arisen when the pro- 
ceedings re-started after the disposal of 
the first appeal. Now the situation is, 
however, entirely difi'erent. All the evi- 
dence for the prosecution and the 
defence has been recorded and the only 
thing that remains is to deliver judg- 
ment. No barm will, therefore, be done! 
if the final order is not pronounced for 
some time. On the other hand, in my 
opinion, the refusal of this application 
will cause serious prejudice to the peti- 
tioners. There is no doubt that if they 
are convicted, they will be greatly ham- 
pered in the conduct of the first appeal* 
It is conceded that the main question 
which the High Court will have to de- 
termine in the first appeal is whether 
the will is genuine or not. Now this is 
the only matter that is the subject of 
enquiry in the criminal case. There can 
be no manner of doubt that the interests 
of justice require that this question be 
decided in the first appeal by the High 
Court before the criminal Court makes a 
pronouncement on it. At the same time 
it is necessary that the delivery of the 
judgment by the Magistrate be not stay- 
ed for an inordinate length of time. In 
order to ensure this I direct the Deputy 
Registrar to issue urgent notice to both 
the parties to the first appeal to pub in 
lists of documeuts to be printed before 
the Ist September 1927 and to take steps 
to have the paper-book ready before tbe 
15th October. An actual date for the 
hearing of the first appeal will be fixed 
as early in November as may be possible. 

If this is done the pronouncement of tbe 
judgment by the Magistrate will not be 


1927 

delayed for more 


than 


Sai V. Emperor (Harrison, J.) 


Lahore G71 


fchree or four 


and the principle of nemo dehei vexarl applies 
in the spirit if not in the letter. [P G72, 0 1, 2] 


months. j.u • . 

The petitioners have stated m their 

application and in the affidavit that in 
the event of the first appeal being dis- 
missed they will not insist on a de novo 
trial and that they would not object to 
the jurisdiction of the Magistrate to pro- 
nounce judgment even if he is transfer 
red from Amritsar. In case the nnding 
of the High Court in the civil case is 
against the petitioners, and if by the 
time that case is decided, Sardar Bishan 
Singh. Magistrate, is transferred from 
Amritsar, the Government Advocate is 
directed to move this Court to transfer 
the criminal case to the district to which 
he is attached, so that he may be able to 

deliver judgment there. . i.i 

For the foregoing reasons I grant this 
application. The petitioners will reoiain 
on bail till the disposal of the criminal 
case by the Magistrate. 

jY AppZtcafion Qranted. 


Niaz Muhamad—tor Petitioner. 

Ram Lai — for the Crown. 

Order. — This is an application for 
transfer. It does not disclose the real 
flaw in the proceedings. The facts are 
briefly that in a murder trial in which 
one Maula absconder was tried and even- 
tually convicted, his appeal being dis- 
missed by the High Court, Sai gave 
evidence to the effect that a man named 
Maula was one of the assailants, hut 
that it was not the Maula before the 
Court but a man of different parentage. 
In the first and second trials, therefore, 
this man Sai named the accused, but 
gave bis father's name as Amir on one 
occasion and Mohammad on the other. 
The Sessions Judge took action and sent 
a complaint to the District Magistrate 
under S. 476-A, Criminal P. 0. In this 
it was stated that the last statement of 
Sai, accused, was 

dejidedly false and was deliberately made 
with a view to help Rfoula son of Amir in the 
case under S. 304, 1. P. 0. 

Paragraph 8 of the complaint runs as 
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Harrison, J. 

Sai— Accused — Petitioner. 

V. 

i^ 7 Jipcror— Opposite Party. 

Cr. Miso. Petn. No. 183 of 1926, De- 
cided on 17th December 1926, foi 
transfer of the case from the Court of 

the Addl Dist. Magistrate, Sbahpur. 

PCS. 626— Two conjllcting state- 

^n?nts made before Sessions 
Judge ordering complaint under S. 476 A in 
resvect of second statement only— Appeal from 
conviction to the same Sessions Judge— Sessions 
Judge ordering refrfal-Hfffb Co„rf guashod 
proceedings-Maxims nemo debet-bis vexari 
Criminal P.C.,S. 556. 

A witness made two conflicting statement^* 
in a trial before a Sessions Judge who niade a 
complaint to the Distriot Magistrate stating 
5hat the second o! the two statements IMse. 

^"''IfreL^rtToly t^J^'ccnvl'eT thelt 

Tused : On appeal which was 
Sessions Judge, re- trial was ordered. 

Held : that the accused is entitled to a 
decision from a Judge who his case 

with an open mind ; and that the proceedings 
Thould be quashed on the ground that the com- 
plainant and the appellate Oourb were one and 

the same and it would not be illegal but most 
inadvisable to submit the accused to a fresh 
trial because of the initial mistake of the Oou^rt 
in not framing the charge la the alternative 


follows: 

That as Sai has given false evidence in the 
Court of Mr. Vishnu Bhagwan in his statement 
dated 2nd December 1924 (i. e. his statsment in 
the last trial) he is guilty of an ofience under 
8. 193, 1. P. 0. 

A list of witnesses was sent with the 
complaint. The case was entrusted to 
Mr. Daulat Ram Budhwar by the Dis- 
trict Magistrate. He proceeded to 

examine ‘the witnesses, framed a charge 

to the effect that the last statement was 
false, and eventually convicted the ac- 
cused and sentenced him to four years 

rigorous imprisonment. 

On appeal the learned Sessions Judge 
wrote an order to the effect that the 
Magistrate has relied on the finding of 
the Sessions Court and the High Court 
in the previous trial and that there 
was no data on the present record for 
a finding as to which of the two state- 
ments made by the accused was false. 
The judgment goes on : 

Possibly, if the Magistrate had framed an 
altecoative charge that one or the other of the 
two statements of the accused was false, there 
would have been some reason for the conviction, 
but as the charge and the record stand at pres- 
ent, there is not an iota of evidence to sub- 
stantiate the oharge. 

The Sessions Judge therefore accepted 
the appeal, set aside the conviction and 
directed that Sai should be retried. Sai 
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applied for transfer to the Distmt 
Magistrate on the ground that Mr. 
Daulat Ram Budhwar had already made 
up his mind, and I think that it would 
have been well had the 

trate granted his prayer He did not 
then, nor even when aPP ymg to this 
C6nrt. take the ground that the same 
officer was the complainant and the ap- 
pellate Court. He now applies for revi- 
sion of the District Magistrates order. 
I propose to deal with the matter on the 
ground which has ^P^^/een raised 
namely that it is impossible to allow the 
same Judge or the same Magistrate to be 
the complainant and the Court. It is 
urged, and truly, that the Sessions 
Judoe's order is in favour of t^he accused 
in the sense that it gives him another 
chance, though a very poor one. It is 
not on the ground that the Sessions 
Judge is in any way biased that I take 
exception to the procedure, but merely 
on the ground of his' identity with the 
complainant. He must have believed 
that the accused had committed an 
offence or it would be wholly impossible 
for him to lodge a complaint. That 
being so the accused is entitled to a 
decision from a Judge who approaches 
bis case with an absolutely open mind. 

There is a further objection that the 
real trouble in the case is that the 
charge was not in the alternative and 
the reason why the charge was not in 
the alternative was that the complaint 
was not in the alternative for it deh- 
nitely stated that the last statement of 
the accused was false and asked for a 
decision on this poiut, and on this point 
alone. Naturally enough the Magistrate, 
even if he noticed the defect in the 
complaint of his superior officer, did not 
draw any attention to it and proceeded 
to try the complaint as lodged and to 
hear the witnesses whom he had been 
directed to bear. The Sessions Judge 
now realizes apparently that he was 
wrong in the form in which he put in 
the complaint. Ho doss not order a 
fresh charge in the alternative which 
would require no further evidence at all 
but perseveres in the matter asking for 
a conviction on a finding that the last 
statement is untrue and directs the 
Magistrate to rehear the whole of the 
material evidence in the S. 304 case and 
directs him to come to a decision on the 
point which has been decided both by 


the Sessions Judge and by the High 
Court, and not to allow himself to be 
influenced in any way by those previous 
decisions. 

To say the least of it, this would 
necessitate an enormous amount of 
unnecessary labour and a terrible waste 
of time. The District Magistrate com* 
plained of the expense already incurred 
in this case and that expense would be 
very much increased if the order of the 
Sessions Judge were carried out. This, 
liowever, is no sufficient ground for 
interference. The reasons why I think 
the proceedings should be quashed and 
nob re-opened are, (1) that the com- 
plainant and the appellate Court are one 
and the same ; and (2) that I do not 
think it right that the accused should 
have to submit to a fresh trial because 
the initial mistake was made of not 
framing the charge in the alternative. 
It would not be illegal, but I think most 
inadvisable to allow such a fresh trial 
and the principle of nemo debet bis vexari 
applies in the spirit if nob in the letter. 
The accused has undergone one month's 
imprisonment and a great deal of trouble 
and anxiety and also considerable expense 
and I think he has been punished enough 
for any otfeuce he may have committed* 

I accept the application and quash the 
proceedings. 

R-U. Proceedings quashed* 
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Tek Chand, J. 

Muhammad Khan and another — Ac- 
cured— Petitioners. 

V. 

King-Emperor — Opposite Party. 

Cr. Rev. Petition No. 377 of 1927, 
Decided on 28th June 1927, from the 
order of the Dist. Mag., Ferozepur, D/- 
19th February 1927. 

(a) Public Gambling Act (3 of 1867), S* 13— 
Place accessible to public^ open to their viexo and 
belonging to public body is public place. 

In order to bring a particalar* spot within 
S. 13, it is not necessary that the public should 
have a legal right to go to it. All that is neces- 
sary is that the public actually go there, whe- 
ther as of right or on sufference of the proprie- 
tors ; A. I. R. 1922 All. 542 and 14 N. L. B. 
137, Bef\ Reg* v. Wellard (1886) 14 Q. B. 
D, 63 ; 30 Bom. 848 ; 17 P. B. 1882 Or., and 
11 P. R. 1890 Or.; Dist. [P 673. 0 2] 
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A place whicU is in full view of the public 
as they pass to and fro, is also freely accessible 
for all clashes of the public and belongs to 
public body, which has never enclosed it, is a 
public place within 8. 13. [P G73 C 1] 

(6) Pu6I5c OavtbUng Act. S. Id— Double pun- 
tshvient of fine and imprisonment is illegaL 

A person who offends against S, 13, can be 
punished cither with imprisonment or with 
fine, but not with both. Double punishment 
of fine and imprisonment cannot be legally 
imposed ; 25 P. R. 1380 Cr. Poll. [P 674 0 1] 

Muhammad Din Jan — for Petitioners. 
iJ. C. Soni for Govt. Advocate— for the 
Crown. 

Judgment. — The petitioners -Muham- 
mad Khan and Ghulam Hassan and 
seven other persons were convicted by 
the Magistrate. 2nd Glass, Ferozepur, 
under S. 13, Public Gambling Act 
3, 1867. These two were sentenced 
each to undergo one month’s rigorous 
imprisonment and to pay a fine of Rs. 10 
and the others were sentenced to. pay 
a fine of Rs. 25 each. Muhammad Khan 
and Ghulam Hassan oppealed to the 
District Magistrate, Ferozepur, who 
affirmed the conviction and sentenoos 
against them. They have now come up 
in revision to this Court. 

The first point urged on their behalf 
is that the place where they were found 
gambling is not a “ public place ” within 
the meaning of S. 13 of the Act. The 
findings of the learned District Magis- 
trate are that the site concerned is in 
field No. 1500, which is the property of 
the Government and is now vested in 
the Municipal Committee of Ferozepur. 
A portion of this field is enclosed within 
a low boundary wall and is used as a 
cremation ground for Hindus. Out- 
side this inolosure is a strip of land to 
which all classes of the public have free 
access. This strip U connected with 
the public road by a path leading through 
certain fields. The finding is that the 
owners of the fields through which the 
path goes might have a right to stop 
people passing, but as a matter of fact 
they never do so. It was on this strip 
of land just outside the cremation ground, 
that ^ the petitioners and their com- 
panions were found gambling by the 
inspector who headed the raiding party. 
The District Magistrate found that this 
spot, besides 

being la (all view of the publio, as they pass 
to and fro across the fields, is also freely aooes- 
slble to all classes of the publio and belongs to 
a pablio'body which has never enclosed it. 
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In my opinion, on these findings, the 
learned District Magistrate came to a 
correct conclusion that the place in 
question was a “ public place ” within 
the meaning of S. 13. Gambling 
Act. It is clear that the public have as 
a fact free access to this place without 
obstx’uction either by the municipality 
which owns field No. 1500 or by the 
owners of the other fields through which 
the pathway from the public road leads 
to it. 

It is well settled that in order to bring 
a particular spot within S. 13, it is not 
necessary that the publio should hare a 
legal right to go to it. All that is neces- 
sary is that the public actually go there, 
whether as of right or on sufferance of 
the proprietors. In Emperor v. Sukh 
Nandan Singh (l) it was held that in 
the area occupied by a large grove, 
which belonged to a private individual 
but to which the public were allowed 
free access on certain occasions was a 
“ publio place ” within the meaning of the 
section. Similarly in Gajju v. Emperor 
(2) it was held that the words “ public 
place ” signify a place to which the 
public resort as a matter of fact, whether 
of right or with the permission of the 
private owner. The meaning of a similar 
expression appearing in 14 and 15 Yiot. 
c. 100, S. 29, was considered at length in 
Reg, V. Wellard (3), where Coleridge, 
G. J., defined a “ public place ” as a place 
where the public were in the habit of 
resorting and no one prevented them 
from so resorting to it. Grove, J., re- 
marked that a ** public place ” was one 
where the public go, no matter whether 
they have a right to go or not. Ho said 
that the right was not the question,” 
but the determining factor was whether 
the public actually and in fact went 
there without let or hindrance. There 
is a number of reported cases of Indian 
Courts in which the same view has been 
taken, but I do not think it necessary 
to refer to all of them. 

The learned counsel for the petitioners 
has referred me to three rulings, each 
of which seems to me to be distinguish- 
able. In Emperor v. Hussain Noor 

(1) A. 1. R. 19:^2 All. 542=44 All. 266. 

(2) [1919] 14 N. L. R. 137=47 I. C. 433=19 
Or. L. J. 917. 

(8) [1885] 14 Q, B. D. 63=64 L. J. M. 0. 
14=61 L. T. 604=16 Cox. C. 0. 669=49^ 
J. P. 196. 
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gpaXr train blio Xa“’ 

and Bombay was a Bombay Prevention 

the meaning of fc wording ol which 

of Gambling Act. the J p„blio 

is similar f .^bat of ^the 

Gambling a railway carriage 

,3 no analogy a and the 

forming pa . ^.j^g pfosent case, 

spot in 30®3 ^.Jg^ jg _gasfti Bam v. 

The „bere in a brief judgment, 

u”warbeld that 'gambling in a place 
jt was n exposed to public 

near a in a “ public place." 

«e however, given in the 

No jbe ownership and nature 

report as to th® 

‘tateTis that the mere fact that the 
IS stated i . , £ ^ road was not 

;r," ■»““ j-si 

tbt meM of the section. _ In Mul 

fart of a private house situate by the 
of but outside, a public street was 

held not to be a ‘public place.' The 
I cfcg of these cases were materially 
different from the present case. For the 
foregoing reasons. I am of opinion that 
the spot where the petitioners were 
found gambling, is a “ public place “ and 
I af&rm the conviction. 

The petitioners, however, have been 
sentenced to undergo rigorous imprison- 
ment for one month and to pay a fine of 
Bs. 10 each. Section 13, however, pro- 
vides that a person found guilty under 
that section shall be liable to a fine not 
exceeding Rs. 50 or to imprisonment, 
either simple or rigorous, for any term 
not exceeding one calendar month. It 
is obvious, that a person who offends 
against this section can be punished 
either with imprisonment or with fine, 
but not with both. Double punishment 
of fine and imprisonment cannot be 
jlegally imposed : see Empress v. Gokal 
(7). The sentence imposed on the peti" 
tioners is consequently illegal. I there- 
fore accept the revision to this extent that 
I modify the sentence to one of rigorous 
imprisonment for the period already 
undergone. The sentence of fine is set 
aside. The fine, if paid, will be refunded. 
r).D. Sentence modified. 


4) [1906 

5) [1682; 

(6) [1890] 

(7) [1880] 




SO Bom. 348=s8 Bom. L. B. 22. 
17 P. R. 1882 Or. 

11 P. R. 1890 Cr. 

25 P. B. 1880 Cr. 
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Zafar Alt and Tek Grand, JJ. 

Tola Bam — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Cr. Appl. No. 228 of 1927, De- 
cided on 9th May 1927, from the order 
of the S. J., Mianwali, D/- 21st December 
1926. 

(а) Penol Code, S. 84 — Accused must be insane 
at the time of the act complained of — He must 
be unable to know the nature and quality of the 
act — Antecedent and subsequent mental condi‘ 
tion is not per se sufficient — It is relevant only 
to show that at the time of the act he was men- 
tally incapable. 

To establish a ground of insanity it must 
clearly be proved that at the time of commit* 
ting the act the party accused was labouring 
under such a defect of reason, from disease of 
the mind, as not to know the nature and quality 
of the act he was doing, or as not to know that 
what he was doing was wrong. 

[P 676, C 2, P 677, C l] 
Accused's condition, antecedent and subse- 
quent to the commission of the crime, is relevant 
only in so far as it might assist the Court in 
coming to a conclusion as to his mental 
capacity at the time when he did the 
act. The mere fact that on former 

occasions the accused had been occasionally 
flubjeot to insane delusions or had suffered 
from derangement of the mind or that sub- 
sequently he had at times behaved like a men- 
tally defioient person is per so insufficient to 
bring his case within the exemption, [P 676, C2J 

(б) Penal Code, S. 84 — Weakness of intellect 
or emotion ts not sufficient under S, 84. 

The fact that the physical and mental ail* 
meets from which a man suffered had rendered 
his intellect weak and had affected his emotions 
and will cannot be sufficient to prove that, his 
cognitive faculties bad been impaired to a 
degree which is described in the last part of 
B.84. [P 677, 01] 

It is not every kind of frantic humour or 
something unaccountable in a man’s actions 
that points him out to be suoh a mad man as 
is to be exempted from punishment ; it_ must 
be a man that is totally deprived of his un 
derstanding and memory and doth not 
what he is doing, no more than an infant, than 
a brute or a wild beast ; In re Edward Ar- 
nold : 16 St. Tr. 695, Foil. [P 677. 0 2] 

(c) Criminal P. C. S. 401— Accused suffering 
from epileptic fits— Exercise of mercy vas re- 
commmended. 

Where the accused, convicted on a charge of 
murder, had and was suffering from 
fits, and owing to them he was of writable 
temper, liable to lose self-control on the most 
trivial provocation, a recommendation of we 
exercise of the prerogative of “f'oy ^ 23 

80 P. A 1918 ; A. I. B. 1924 All. jnd 23 
Cal. 604, Bef. 677, O 

Des Baf Sawkney — for the Crown. 

Tek Chand, J.— Tola Ram. appoHanfi, 
aged 25, of Musa Khel, has been con- 
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•viobed by the Sessions Mianwali, 

under S. 302, I. P. 0., for having mur- 
dered his father Ganda Ram on the 11th 
November 1926, and sentenced to 
'transportation for life. He has appealed 
from jail and is not represented by 
oounsel before us. We have carefully 
gone through the record and heard the 
Public Prosecutor in support of the con- 
viction. 

It has been established beyond doubt 
that the deceased Ganda Bam died as a 
result of the injuries inflicted on him by 
the appellant in the manner described by 
the prosecution witnesses. It appears that 
the appellant is a melancholiac who has 
“been subject to occasional fits of epilepsy 
and was at the time sufl'ering from 
vertigo. On the morning of the occurrence 
he went to Hakim Ram Singh (P. W. 14) 
and asked him to venesect him. As the 
hakim was himself unwell at the time, 
he told the appellant that he was un- 
able to comply with his request. The 
appellant went again to him in the 
afternoon and repeated his request. The 
hakim told him to go to his shop and 
hring the lancet and knives so that the 
venesection might be performed. It ap- 
pears that the appellant went to the 
shop', to take the lancet and knives and 
then came home to take a bandage. His 
father Ganda Ram had been suffering 
from fever for a number of days and was 
lying on a charpai, and his mother Asa 
Devi (P. W. 7) was busy spinning 
her wheel. She states that the appel- 
lant came in an excited mood and asked 
‘her to supply him with a bandage. She 
asked him to wait as she was spinning. 
On "this the appellant kicked her twice. 
The deceased reprimanded the appellant 
and said t “Why are you beating your 
mother? She cooks food for you*’. He 
also said to the appellant “Be you dead, 
he you dead ? Get away you have caused 
a great deal of trouble to us.” On this 
the appellant got angry, caught hold of 
his father by the neck, threw him down 
from the charpai, sat on him and was 
going to throttle him, when Mt. Asa 
Devi raised a hue-and-cry and 
removed the appellant’s hand from, the 
deceased’s throat. The appellant then 
gob up, took hold of a sota and gave 
Mt. Asa Devi a blow on the head. Ho 
got more excited and gave his father 
Ganda Bam five or six blows on the head. 
Hearing the cry of Mt. Asa Devi, Tara 


Ohand ( P. W. 8 ) avrivod on tlio 
scene, while the appellant was still 
beating his father. He caught hold of 
the appellant and snatched the sota 
from him. Nota Ram (P. W. 9) and 
Ganda Ram (P. W. lO) also reached 
the spot and helped Tara Ohand in get- 
ting hold of the appellant and dragging 
him outside in the compound. They 
tied his hands and feet with his turban 
and sent word to the police. Tara 
Ohand states that at that time the ap- 
pellant’s eyes were red with anger and 
that if they had not reached the 3[)ob 
would have murdered his mother also. 
Ganda Ram died immediately as a re- 
sult of the injuries inflicted 'on him. 
His l)ody was taken to the mortuary 
at Mianwali and Dr. Rahmat Ilahi 
(P. W. 1), Assistant Surgeon, con- 
ducted the post mortem examination. 
He discovered si.x injuries on the head 
and, removing the scalp, found the 
frontal bone fractured into 12 j^ieces. 
The right and the left parietal bones, 
the upper jaw and the left molar bone 
were also fractured. On the evidence, 
I have no doubt whatever that the 
deceased died as a result of the injuries 
inflicted by the appellant on his bead 
with a sota in the manner described 
above. 

The appellant, when questioned by 
the committing Magistrate whether he 
had killed his father and inflicted in- 
juries on him with the intention of 
causing death, replied that he had 

an attack o! insanitj at the time and, there- 
fore could not say whether he inflicted any in- 
juries to his father or not. 

He stuck to this statement in the 
Sessions Court and stated that he was 

some what in his senses when he asked his 
mother for his bandage, 

bub he did nob remember whether he 
kicked his mother. He stated thab 
when his mother told him to wait he 
sat down on the charpai, but does not 
remember what happened further. 

The question to be decided is whether 
at the time of the attack on his father 
the appellant was, by reason of unsound- 
ness of mind, incapable of knowing the 
nature of the act or knowing that he 
was doing what was either wrong or 
contrary to law. If the answer to the 
question is in the affirmative, the ap- 
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be upheld . , (D w. 2) Sub-As- 

■ f- 1 Seon, Mianiali. who was in 
„stant Surgeo ■ Dispensary at Musa 

charge of 1925 has deposed 

Khel from i. fcjj go fcohim as 

that tent he gave him 

““n?hing injeLions of phoscine hydro- 
soofchiDg scream and cry 

00°“ As an out-door patient he used to 
1 of constipation and vertigo. 

‘f “■ 

ne worked in the hospital as a water - 

"trrier, where his “lahonous work was 

(lone by his father. 

At night he used to cry and fall down 

s K "» 

S"."o“ -i «» p 7“'“ 

orv and never had. sound sleep. 
Tn the presence of the witness he once 
♦hrew a stone on one Behan at slight 
^ vocation. The witness also stated that 
he^ saw the appellant in a violent 
iTianiaoal fit, when he went to treat him 
at his house. Data Ram (P. W. 6) 
deposed that about a year before the 
occurrence be once saw the appellant 
lying in the bazar "in convulsions and 
foaming at the mouth”and that five or sis 
months later he found him in the jungle 
in a fit of epilepsy. Mt. Asa Devi (P. 
W. 7), who is the mother of the ap- 
pellant, deposed to his having suffered 
from giddiness. She stated that at first 
be suffered from melancholia, but later 
on gob fits of epilepsy when he used to 
go into convulsions and to foam at 
the mouth. She, however, admitted that 
on the day of the occurrence he had no 
fit of epilepsy. Tara Ohand (P. W. 8) 
and Nota Ram (P. W. 9) also deposed 
to his having suffered from melancholia 
and epilepsy. Gopal Das (P. W. 12) 
who is the elder brother of the appel- 
lant, stated that in 1919, when he was 
studying in the seventh standard, he all 
of a sudden, threw his books aside and 
began to shriek. Later on be used to 
fall down from his obarpai at night. 
He used to abuse people and give slaps 
to them and had fits of epilepsy usually 
after a month and sometimes at shorter 
intervals.- Dr. Parma Nand (P. W. 1),' 
h^uVAssistant Surgeon, who was in 


charge of the Mian wali Jail, where the; 
appellant was confined after hie arrest, 
stated that the jail register showed that 
on the 16th November 1926, the appellant 
got an attack of epilepsy, that he "was 
not in his senses and was speaking irrele- 
vantly.” On the 19th he had another epi' 
leptic fit and was furious and dangerous. 
On the 23rd there was an epileptic fit and 
post*epileptic mania. The register showed 
that he had tits of epilepsy on the 29th- 
November and 12th April. Dr. Hottinger 
(P. W. 3), Civil Surgeon, stated thafr- 
the appellant was under his obser- 
vation on different dates after the 13th 
November. He was reported to have- 
epileptic tits on five different days, but 
witness did not personally see him in a 
fit or in a state of post-epileptic mania- 
cal excitement. On the occasion when 
the Civil Surgeon visited him, he always- 
found him depressed and morose, his ex- 
pression being dull and his spoach slow 
and deliberate. On one occasion he gave- 
irrelevant answers to his questions, but- 
the witness thought that he was feign- 
ing at the time. Dr. Hottinger gave hia 
considered opinion that the appellant 
had suffered from epileptic fits and owing 
bo epilepsy he was of irritable tamper 
liable to lose self-control on the most 
trivial provocation. 

The above is a resume of the evidence 
relating to the mental and physical con- 
dition of the appellant. It must, how- 
ever, be borne in mind that his condition, 
antecedent and subsequent to the com- 
mission of the crime, is relevant only in 
so far as it might assist the Court in com- 
ing to a conclusion as to his mental 
capacity at the time when be struck the 
fatal blow. The mere fact that on 
former occasions the appellant had been 
occasionally subject to insane delusions 
or had suffered from derangement of the 
mind, or that subsequently be had at 
times behaved like a mentally deficient 
person, is per se insufficient to bring h*9 
case within - the exemption. As laid 
down by the Judges in answer to the 
questions put to them by the house of 
Lords in the celebrated M G NaughUtt s 
case G). 

to establish a ground of insanity it must oleariy 
be proved that at the time of committing the ae 
the party accused was labouring under suen 
a defect of reason^ from disease of the mindt as no 

(1) [1843] 10 Cl. & F. 200=8 E. B. 718=59 B- 
R. 85. 
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to know the nature and quality of the act ho 
was doing, or as not to kuow that what he was 
doing was wrong. 

This exposition of the law lia? since 
18-13 been accepted by the Courts in Hog- 
land and is the basis of the law in India 
as embodied in S. 84, 1. P. C. A case can 
be brought within that section only if it 
is proved that : (a) at the time of com- 
mitting the offence, (b) the accused was 
labouring under a defect of reason, 
(o) which bad been caused by the un- 
soundness of mind, (d) such as rendered 
•him incapable of knowing the nature of 
the act or that he was doing what was 
Bither wrong or contrary to law. 

Can it be said that these four elements 
^re present in the present case ? A care- 
ful consideration of the evidence leads 
me to the conclusion that, while it must 
be held that the appellant was subject to 
occasional fits of epilepsy and melan- 
cholia and suffered from giddines of the 
head, which had affected his nervous sys- 
tem so as to make him very irritable, it 
cannot be said that the cognitive faculties 
of his mind had been impaired to such an 
extent that he was non compos mentis at 
-the time. He had no epileptic fit on the 
day of the occurrence ; he wanted the 
hakim to let out his blood, and had, like 
a sane man, gone to the hakim's shop and 
brought the lancet and knives. When 
he came home to take a bandage from 
his mother he was in his senses, hut 
when his mother asked him to wait he 
became angry and hit her, and then, when 
his father remonstrated with him, he at 
once lost self-control and began to beat 
him in the manner described above. 

It might be that the physical and 
mental ailments from which he suffered 
had rendered his intellect weak and had 
affected his emotions and will, but it 
cannot be said that his cognitive faculi- 
ties had been impaired to a degree 
which is described in the last part of 
k 84. On the occasion in question 
•the loss of the power of self-control was 
not due to the want of consciousness of 
the nature and quality of his act, brought 
about by a diseased state of mind, but 
was obviously the result of the sudden 
rousing of passions, which he was unable 
to subdue at the time. It is clear that 
be struck the deceased not in a paroxysm 
of insanity, but in a fit of anger. An 
act, otherwise criminal, does not cease to 
the so, if committed under such circum- 
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stances. As observed by Tracy. J. in 
In re Edward Arnold (2), it is not every 
kind of frantic humour or something un- 
accountable in a man’s actions that 
points him out to be such a mad man as 
is to be exempted from punishment; it 
must be a man that is totally deprived of 
his understanding and memory and 
doth not know what he is doing, no more 
than an infant, than a brute or a wild 
beast It is only such persons who are 
not the object of punishment. 

I must, therefore, hold that the appel- 
lant is not exempt from criminal liability 
by reason of iinsoundness of mind and 
his case does not fall under S. 84. I 
must affirm his conviction under S. 302, 

I. P. G. 

At the ^ame time I feel bound to say 
that this is a tit case in which a recom- 
mendatiou should he made to the Local 
Government under S. lOl, Griminal P. 
G., to exercise the prerogative of mercy 
and effect a substantial reduction in the 
sentence of transportation for life passed 
against him. Numerous cases will be 
found in the law reports In wbioh 
Gourts have made similar recommenda- 
tions in favour of persons found guilty 
under similar circumstances : vide inter 
alia, Ramzan v. Emperor (3) ; Lachhman 
V. Emperor (4), and Queen'Empress v. 
Rader Nasyer Shah (5). 

I would, therefore, dismiss the appel- 
lant's appeal, bub would, if my learned 
brother agrees, direct that a copy of this 
judgment be sent to the Local Govern- 
ment for taking action under S. 401, Orimi- 
nal P. G. 

Zafar AH, J. — I agree. 

Appeal dismissed. 

(2) 16 Sk. Tr. 69^ 

(3) [1918] 30 P. R. 1918 Cr.=48 I. C, -192=20 
Cr. L. J. 1. 

(•i) A. I. R. 1924 All. 413=46 All. 243. 

(.5) [189G] 23 Cal. G04. 
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PFORDE AND GAMPBELL, JJ. 

Kahan Singh and others — Defendants 
— Appellants. 

V. 

Gopal Singh and others — Plaintiffs — 
Respondents. 

3.A. Nos. 2244 and 2757 of 1922, Decided 
on Slst January 1927, from the decree of 
the Addl. Disb. J., Hoshiarpur, D'- 5bh 
July 1922. 
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r.. ; t in. fftough unsupported 

of rem U <.» varly 

‘'‘f propositjon, s,.: 

riwaj-i-am. unsupporte J oasb the 

evidentiary value -fhar side is unwat- 

onus of rebuttal upon the .®j ’ thoueh 

prowub -1,0 challenges it; A.l.H. 

SxIT. “a .^29“ i*. 1 %: 

fTakir Chand—iot Appellants. 

Gf. 5. Salariya and Jagan Nath 
Bhatidari'-iot Respondents. 

Campbell. J.— This was a suit by 
the collaterals in the hfth degree of one 
Kahan Singh for a declaration that a gift 
of land by Kahan Singh to his four 
daughters should not affect the plaintiffs 
reversionary rights. The trial Court 
decreed the plaintiffs claim On appeal 
the Additional Judge gave the plaintiffs 
a decree for three-fourths of the land 
only, holding that one of the daughters 
Mt. Bboli, was entitled by custom to 
retain possession of the other one-fourth 
in that she was a daughter who had 
rendered services to the donor and was 
hence a person to whom a valid gift 
could be made by a sonless proprietor. 

Both sides have come to this Court on 
second appeal. For the defendants-ap* 
pellants it is urged, firstly, that the deci- 
sion by the Courts below that the pro- 
perty gifted was ancestral is not sup- 
ported by evidence, but this is not the 
case. The finding is one of fact, and 
there is evidence on the record to sup- 
port it. Secondly, the defendant-appel- 
lants attacked th^ finding of the learned 
Additional Judge in regard to custom, 
but their learned counsel admits that 
unless the finding of the Additional Judge 
that the three other daughters namely, 
Mt. Hiikman, Mt. Nikko and Mt. Sardho, 
did not render services to the donor can 
be got over, he is unable to rebut the 
entry in the riwaj-i-am stating the 
custom prevalent. This statement is to 
be found in the answer to question 90 
on p. 219, Humphreys’ Customary Law 
of the Hoshiarpur District, and is to the 
effect that amongst Sainis of that dis- 
trict, the tribe to which the present 
parties belong, in the absence of lineal 
male heirs a man can gift his whole pro- 
perty or any part of it to a daughter in 
return for services rendered. 

There is a distinct finding by the 


learned Additional Judge that the three- 
daughters, Mt. Hukman. Mt. Nikko and 
Mt. Sardho, did not render services to 
their father, the donor, and if there are 
statements of the witnesses on the re- 
cord that they did, this simply means 
that the learned Additional Judge has* 
refused to believe those witnesses. The 
finding is one of fact and cannot be inter- 
fered with in second appeal. 

Appeal No. 2244 of 1922 by the defen- 
dants must, therefore, fail in my opinion. 

The plaintiffs’ appeal is No. 2757 of 
1922 and this asks that the decision be 
set aside that Mt. BhoH is under custom, 
entitled to retain possession of one-fourth 
of the gifted property. The learned 
counsel for the appellants has asked ua 
to reject the evidence provided by the 
riwaj-i-am entry quoted above on the- 
ground that it is unsupported by in* 
stances. We are unable to do so. The 
law has been laid down by their Lord- 
ships of the Privy Council in Beg v.^ 
Allah Ditta (1), and in a recent case, 
Labh Singh v. Mt, Mango (2), we have- 
given our reasons for considering that 
certain subsequent decisions by this' 
Court and by the Chief Court have gone 
unwarrantably far in laying down as a 
general proposition that an entry in a 
riwaj-i-am unsupported by instances is 
of little evidentiary value and insuffi- 
cient to cast the onus of rebuttal upon 
the other side. The reliability of the 
riwaj*i'am with which we are dealing 
has not been assailed. In my opinion 
the entry in question imposed upon the 
plaintiffs the burden of proving that it 
was an incorrect statement of custom, 
and this burden has not been discharged. 

I consider that appeal No. 2757 of 1922 
must fail also, and I vroald dismiss both 
appeals with costs. 

Fforde, J . — I concur in regard to both 
appeals. 

G.B. Appeals dismissed^ 


(1) A. I. R. 1916 P. 0. 129=44 0^1. 749=44 
I. A. 89 (P. 0.). 

(2) A. I. R. 1927 Lah. 241=8 Lah. 281. 
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Broadway, Ag. C. J., and Bhide, J. 
Kesho Bam — Plaintiff — Appellant. 

V, 

Firm Pirn Mctl Dina Nath — Dafen 
dant — Respondent. 

P. A. No. 2742 of 1923, Decided on 7th 
June 1927, from the decree of the Sr. 
Sub'Judge, Amritsar, D/- 31st August 
1923, 

(а) Civil P. 0., 0. 13, B. ^—Document pro- 
duced behind the back of a party and endorsed 
by Court — Party can call for proof thereof. 

Where a dooumeat was produced by a party 
behind the back of his opponent, on a day on 
which the case was not set down for hearing, the 
mere fact that the Court was induced to endorse 
the requirements of 0, 13, R. 4 on it on that date 
cannot be regarded as a waiver on the part of 
the opponent to call for further proof of the 
document. [P ^ 

(б) Civil P. $. Appeal 

Where the lower Court has not considered the 
question of interest, the appellate Court may 
grant it. [P 690 C 1] 

Fakir Chand and Har Prasad for 
Vas Dev Eumria — for Appellant. 

M. L. Puri — for Respondent. 

Facts. — The parties to the suit giving 
rise to this.appeal are business people, 
the plaintiff living in Amritsar and the 
defendants at Batala in the district of 
Gurdaspur. They had considerable deal" 
ings, and the plaintiff instituted this 
suit claiming a sum of Rs. •5,456'9*0 as 
being the amount due on accounts. He 
also asked for future interest from the 
date of institution till realization of the 
decretal amount at the rate of 6 per 
cent per annum. The defendant'firm, 
while admitting former transactions and 
the execution of a balance, objected to 
an overcharge by way of interest and 
also ‘pleaded that a sum of Rs. 2,300 
had been paid by them which had not 
been credited dn their account by the 
plaintiff. The trial Court came to the 
conclusion that there was no error in the 
calculation of the interest, but found 
that the defendants bad succeeded in 
proving the payment of Rs. 2,300*0. Al* 
lowing this sum together with interest 
at the rate of six per cent per annum, it 
deducted the sum of Rs. 2,460-0 and 
granted the plaintiff a decree for 
Rs. 2,996-9-0. The judgment was enti- 
rely silen*'- on the question of interest, 
although the matter had been put in 
issue. 


Against this drcree the plaintiff pre* 
ferred this appeal, challenging the finding 
of the Court below as to the payment by 
respondents of Rs. 2,300 and further 
asking for the interest prayed for in his 
plaint. 

Broadway. Ag. C. J. — (After stating 
facts, the judgment proceeded.) The 
main dispute before us relates to the 
payment of the sum of Rs. 2,300 as al- 
leged by the respondents. Admittedly 
the onus of proving this payment was on 
them. In order to discharge this onus 
they led oral evidence, and five witnesses 
have deposed to the payment having 
been made in their presence. This evi- 
dence has been read by Mr. Fakir Chand 
for the appellant, and, after a careful 
consideration of it, it is a matter of some 
surprise to me that the Court below 
should have accepted it as proving the 
payment alleged by the respondents. 
The statements of the witnesses are bald 
ones and do not agree in some particulars. 
(The judgment here discussed the evi- 
dence of witnesses and proceeded.) It 
has been urged by Mr. Mukand Lai Puri,^ 
inasmuch as the account books of the 
defendant firm were placed on the record 
and endorsed by the presiding officer, as 
required by 0. 13, R. 4, Civil P. C., the 
plaintiff should be held to have waived 
any objection as to proof of these accounts. 
An examination of the record, however, 
shows that these documents are endorsed 
as having been produced on the 15th 
May 1922. A further examination of bhtf 
record shows that the case was not set 
down for hearing on the 15th May 1922. 
In the circumstances, it is obvious that 
the translation of account books was 
produced behind the plaintiff s back, and 
the mere fact that the Court was induced 
to endorse the requirements of 0. 13, 
R. 4, Civil P. C. on it on that date can- 
not be regarded as a waiver on the part 
of the plaintiff to call for further proof 
of those documents. 

It was next urged by the learned 
counsel for the respondents that, inas- 
much as the endorsement had been made 
cwi this translation, his clients had been 
misled and, therefore, they should be 
allowed a further opportunity to produce 
evidence in support of their plea. Hav- 
ing regard, however, to the fact that it 
was the respondents who produced the 
documents on a date not fixed for the 
hearing of the case, I do not think that 
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fchey should be allowed any farfeher op 
portunity to re-open fcheir case. 

In my judgment the 

record, as given by the 
defendant-firm, is wholly unreliable, and 

I would, therefore, bold that 

dents have failed to P™^® 
made the payment of Bs. 2.300 as alleged 

‘”'0n“L question of interest, it has to 
be borne in mind that the parties are 
traders, and in these circumstances I see 

no reason for not allowing the interest 

prayed for. It has been argued that this 
question of interest is a discretionary 
one, and that an appellate Court will not 
li-htly interfere with the discretion of 
the trial Court. In the present case, 
however, a reference to the very cursory 
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ihis siienoo uu-- -- -o— — 

:amonnting to a refusal to grant interest. 

The mftfcfcer ceffcainly not been con- 
sidered by him and I would, therefore, 

accept this appeal and grant the plain- 
tiff a decree for the amount claimed by 
him in full with costs throughout and 
with interest on the decretal amount 
from the date of institution till the date 
of realization at the rate of 6 per cent- 
per annum. 

Bbide, J. — I agree. 

D.D. Appeal accepted. 
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Bhide, j. 

Dial Chand — Defendant — Appellant. 

V. 

Lachhman Singh and another — Plain- 
tiff and Defendant — Respondents. 

S. A. No. 797 of 1927, Decided on 
2lst June 1927, from the decree of the 
Senior Sub-Judge, Gurdaspur, D/- 23rd 
December 1926. 

Civil P. C., 0. 21, B. G3 — Order on aii objec- 
tion to attachment of properly, whether passed 
summarily or after investigation comes within 
the scope of the rule — Limitation runs from date 
of such order — Limitation Act, Art. 11. 

Aooordicg to the \Tording of O. 21, B. 63, it is 
immaterial whether a claim or objection is 
decided after or without any investigation : 45 
Cal. 786 and 66 P. B. 1916, Bel. on; A. T. B. 1922 
Lah. 108 and 40 All. 325, Dist. [P 681 0 1] 


L, a decree-holder, got a bufialo beloiging to 
O, the judgment-debtor, attached. D objected 
to the attachment on the ground that the animal 
belonged to him. L stated that he did nob wish 
to contest the objection and the animal was 
released. The animal was attached a second 
time, but the same objection was raised by I) 
and allowed by the Court after enquiry. The 
plaintifi instituted a suit under B. 63 for a 
declaration that the animal belonged to G. 

Held ; that L having stated that be did not 
wish to contest the objection and the animal 
haying been released from attachment, the 
objection must be taken to be decided and the 
period of limitation began to run from date of 
release from attachment. [P 680 C 2J 

Shambu Lai Puri — for Appellant. 

Cooper — for Respondents. 

Judgment. — Plaintiff, Lachhman 
Singh, got a buffalo belonging to Ganga 
Ram, defendant (the judgment-debtor), 
attached in execution of his decree in 
the year 1924. Dial Chand, a brother 
of Ganga Ram, raised an objection that 
the animal belonged to him. The decree- 
holder thereupon stated that he did not 
wish to contest the objection. The 
animal was accordingly released from 
attachment on 15th May 1924, Subse- 
quently the animal was attached a second 
time. The same objection was again 
raised and was this time enquired into 
and allowed on the 12bh November 1925. 
The plaintiff thereupon instituted a suit 
on the same day for a declaration that 
the buffalo belonged to Ganga Ram, the 
judgment-debtor. The Court of first 
instance held that the suit was time 
barred and also decided it on merits 
against the plaintiff. An appeal was 
preferred to the Senior Subordinate 
Judge who differed from the Court of 
first instance on both points and decreed 
the claim. From this decision a second 
appeal has now been filed. 

The only point taken up in second 
appeal is that of limitation. It is urged 
that the first objection of the defendant 
Dial Chand, with respect to the buffalo 
having been dismissed on 15th May 1924, 
limitation commenced to run from that 
date and, therefore, the present suit, 
instituted on 12th November 1925, was 
time barred. The learned Senior Sub- 
ordinate Judge has held that at the time 
of the first objection the decree-holder 
had merely stated that he would not for 
the present proceed against the animal 
and would try some other property of 
the judgment-debtor and that, therefore, 
the objection was merely consigned to 
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the record*room without any decision. 
He was, therefore, of opinion that the 
period of limitation did not commence to 
run from 15th May 1921, as there was 
no decision of the objection giving rise to 
^ sxiit under O. 21, R. 63, Givil P. 0. 

On behalf of the appellant it has been 
contended that the view of the learned 
Senior Subordinate -Tudge that the objac 
tion was not decided is not correct ; for 
"the deoree'holder definitely stated that 
he did not wish to contest the objection 
and, therefore, the animal was released 
from attachment. This contention is 
supported by the record and is, in my 
opinion, sound. Accor ling to the word" 
ing of O. 21, R. 63, Givil P. 0.. 1908. it 
is immaterial whether a claim or ohjec 
tion is decided after or without any 
investigation; vide Nagendra Lai v.L'ani 
Bhiisan (1). On behalf of the respondent, 
Firm Fateh Din Allah Ditta v. Qutah 
Devi (2) and Qokul v. Mohri Bibi (3) 
have been cited. The first ruling is 
easily distinguishable as the objection in 
that case was not decided at all and the 
execution application was merely filed 
on account of the default of the decree" 
holder. The second case is based on 
the wording of the old Givil P. G., 
1882. As pointed out in Gopal Singh 
V. Ganpat Rai (1), there was a significant 
change in the wording in O. 21, R. 63, 
Givil P. G., 1908, and an order, whether 
passed summarily or after investigation, 
comes within the scope of that rule. In 
the present instance the decree-holder 
having clearly stated that he did not 
wish to contest the objection, and the 
animal having been released from attach- 
ment on 15th May 1924, the objection 
must be. I think, taken to have been 
'decided on that date. The period of 
limitation, therefore, began to run from 
that date and the present suit, which 
was instituted on 12th November 192o. 
was, therefore, obviously time barred. 

I accept the appeal and dismiss the 

suit with costs throughout. 

j Y Appeal accepted. 


(1) [1918] 45 Oal. 785=44 I. C. 205—23 C. 

W.N.375. ^ , „ 

2) A. I. R. 1922 Lab. 108=3 Lah. 7. 

3) [19183 40 All. 825=44 I. 0. 1005=16 A. h. 

U) [1916] 66 P. R. 1916=130 P. L. R. 1916 = 
35 I. C. 321=117 P. W. R. 1916. 
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Jai Lal, J. 


Htiji Muhammad and others- Judg- 
ment-debtors — Appellants. 


v. 


Ghulaoi Hussain Khan and aiiotfiC} 
Auction-purchaser — Decree- holder 
Respondents. 

Misc. S. A. No. 754 of 1927. Decided 
on 2nd July 1927, from an order of the 
Addl. Dist. Judge, Lahore, D/- l7th 
December 1926. 


(а) Civil P. 0., 0. 21, R. 92 (2), proviso— 
Notice of application to set aside an auction- 
sale must be given to auction-purchaser—He is 
entitled to appeal if sale is set aside. 

.An auction-purchaser is entitled to he henrcl 
against an application ma'^e to set aside the 
sikle, and no sale cau be set aside unless 
notice of such application is given to bin', liud 
therefore, he is entitled to appeal if the sale 
set aside: 40 A/i. 425 ; 15 C. U’, 

1 Lah. 21, Rel. on. , . , ^ 

(б) Civil P. C., O. 21. B. 92 ( 2 )-A«d 2 on-p«r- 
chclser need not be tndde a patty In (he (ii^pU 
cation to set aside the sale, he must he 
given notice of swh application — {Obiter). 

There is no express provision of the law to 
the effect that the auction-purchaser should 
be made a party to an application to set asiao 
the sale in this sense, that in such application 
ho should be described as one of the parties 

against whom the applicatiou is uiade 

lIt Co2 O 1 J 

Jaaan Nath Agaanoal—tov Appel- 


lants. 

J. G. Sethi^tor Respondents. 

Judgment —The respondent Ghulam 
Hussain Khan purchased the property 
in dispute in an auction held by the 
Sub-Judge of Kasur in execution of a 
decree. The judgment-debtor having 
objected to the sale on the ground of 
material irregularity in publishing or 
conducting the same the Sub^Juage 
it aside. The auction-purchaser there- 
upon filed an appeal in the Court of 
the Additional Judge of Lahore. Thi^ 
appeal has been accepted and the sale 
confirmed. This is an appeal by the 
judgment-debtor against the order of 
the Additional District Judge. 

The only question that was raised be- 
fore me on behalf of the judgment-debt- 
or is that the auction-purchaser is not 
competent to appeal from an order 
setting aside a sale held in execution of 
a decree. A further point, which was 
raised before the District Judge and is 
again raised before me on behalf of tlie 
respondent, is that an auction-purchaser 
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is a necessary party to an application 
by the judgment-debtor to set aside a 
sale and as in this oasa ha was not made 
a party, therefora, tha Sab-Judga was 
not oompetant to antertain applica- 

tion. The District Judge has held that 

the application made hy the judgment 
debtor to set aside the sale could not 
proceed because the auction-purchaser 

was not made a party to it within the 
period of limitation preserved for mak- 
ing such an application. He has farther 
held that there was no material irregu- 
larity in publishing or conducting the 
sale. In view of this second finding, 
strictly speaking, it is not necessary for 
me to decide whether it was moumbent 
on the applicant to naake the auction- 

purchaser a party to the application to 

get aside the sale, hut it appears to nae 
that the view of the learned Judge is 
not correct and the law does not lay 
down anywhere that the application to 
set aside the sale should be in any parti- 
cular form. All that is needed is that 
the auction-purchaser should be notihed 
and given an opportunity to meet the 
allegations made in the application. 

This is quite clear from O. 21, R. 90 and 
the proviso to 0. 21, R. 92. In the ab- 
sence of any express provision of the law 
that the auction-purchaser should bs 
made a party to the application in this 
sense that in the application he should 


a notice of an application under 0. 21 
R. 90, and that he has a right to appeal 
if the sale is set aside. Similarly in Btbi 
Sharafan v. Muhammad Habibud-diu 
(2) it was held by the Calcutta High 
Court that an auction-purchaser is^ 
entitled to a notice under O. 21, E. 92, 
proviso. In Khaira v. Salem Raj (S)- 
it was held that if an auction-purchaser 
is made a party to an appeal from an 
order refusing to set aside a sale after 
the period of limitation for the appeal 
has expired, the appeal must be held ta 
be barred by time. It appears, there- 
fore, from all these cases that the auc- 
tion-purchaser is entitled to be heard 
against an application made to set aside 
the sale and that no sale can be set 
aside unless notice is given to him and, 
therefore, that he is entitled to appeal 
if the sale is set aside. 

This was the only point that was 
argued before me. The rest of the mat* 
ters decided by the District Judge are- 
findings of fact and cannot be attacked 
on second appeal. I dismiss this appeal 
with costs. 

J.V. Appeal dismissed. 

(2> [lynj 13 C. L. J. 535=10 I. 0. U8=15- 
C. W. N. 685. 

(3J [1920] ILah. 21=51 I. C. 935. 
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be described as one of the parties against 
whom the application is made, I am 
unable to hold that the view of the 
learned Judge below is correct. 

The next question is whether, if a sale 
has been set aside, the auction-purchaser 
is competent to appeal. Now, 0, 21, 
R. 92, proviso, clearly provides that no 
order setting aside the sale shall be 
made unless notice of the application has 
been given to all persons affected there- 
by. It is quite clear to my mind that 
an auction-purchaser is affected by an 
order under R. 92 and is, therefore, en- 
titled to a notice and consequently to 
show cause against the application to 
set aside the sale. It is a necessary 
consequence of a notice to him and of 
his right to show caust against the ap- 
plication that, if the decision is adverse 
to him, he is entitled to appeal. It was 
held in Fazal Bab v. Manzur Ahmad (1) 
that an auction-purchaser is entitled to 

^(1) [1918] 40 All, 425=45 I. C. 773=16 A. L. 

J. 483. 


Majhi — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Or. Appl. No. 393 of 1927, Decided on. 
Ist July 1927. 

(а) Criminal P. C., S. IQi^Certi ficate r«- 
quired by Cl. 3 appended to confession — Pr«- 
sumpUon is that precautions described in sec-" 
tion were duly taken. 

Where thsre is ao positive evidence that the 
precautions required bj S. 164 were not taken 
and the certifioate required by sub-S. (3) is- 
duly appended to the record of the confession., 
the presumption is that the precautions des- 
cribed in the section were duly taken. The 
law does not anywhere state what or how many 
questions the Magistrate, who is about to record 
a confession, must make in order to satisfy 
himself in accordance with the directions in 
that section : A. I, B. 1922 Lah. 237, Bef, 

[P 683 C 2] 

(б) Penal Code, S. 302 — Accused’s eottfesslon 
retracted on first opportunity — Confession due 
probably to promise of pardon and not corro' 
borated by independent evidence — No motive for 
0 ffence committed established by prosecution— 
Only evidence against auused being he was last 
seen in company of victim— Confession is inad~ 
missible in evidence and accused cannot be con- 


e 


1927 


Majhi V. Empeuor 


Lahore 683 


vlcted on the rflmatning evidence^Evtdence 
Act, S. 24. 

M was oonvioted by the Sessions Court under 
Ss. 302 and 201. I, P. 0., upon his own uncor- 
roborated confession. M retracted the confes- 
sion at the first opportunity alleging that the 
confession was put into hU mouth by the police 
who tortured him in order to induce him to 
turn an approver. The prosecution never al- 
leged that 11 was the only person concerned 
either in the murder or in the burial, but ad- 
mitted that after the confession, eflocts were 
made to induce him to becoma an approver. 
The prosecution evidence did not establish the 
existence of any motive on the part of M, and 
there was no independent evidence connecting 
him with the murder in material particulars 
except that G, the victim, with other co-ac- 
cused who were acquitted of the charge of being 
the accomplices of II was seen in M‘s company 
shortly before the murder, that the corpse was 
found upon M’s land and that M took the 
Magistrate to where the corpse was buried. 
The police, however, had known of the where- 
abouts of the corpse some days prior to M s 
confession. 

Held', that in the circumstances Ms con- 
fession was probably due to the promise of 
pardon and, therefore, should be excluded from 
the evidence against M. and that if the con- 
fession was excluded, the rest of the evidence 
could not establish M’s guilt. 

(c) Evidence Act, 8, 24— Accused retracting 
his confession— Court believing It to be true and 
voluntarily made— Conviction on sttch retracted 
confession although uncorroborated by indepen- 
dent evidence ie not Illegal. 


A confession retracted at the first opportunity 
is always open to suspicion. If, however, the 
Court believes it to have been made voluntarily 
and to be true, the absence of independent cor- 
roborating evidence will not prevent the Court 
from accepting it as sufficient in itself to 
establish the guilt and justify 
of the person making the confession. 

Malik Muhammad Amin — for Appel' 


lant. 

Abdul Rashid— tor fche Crown. 

Judgment. — Majhi, an Awan, ap- 
peals against a conviction and sentence 
of death under S. 302, I. P. G.. for the 
murder of Ghulain Hussain, a Sowar of 
the 11th Cavalry, then stationed at 
Sialkot on the nignt of the 16-l7th 
June 1926. The sentence is also before 
us for confirmation under S. 374, Cri" 
minal P. C. Majhi has also bean con- 
victed under S. 201, I. P. 0.. on the 
charge of having buried the body of his 
victim. 

In the beginning of June 1926, Ghulam 
Hussain took leave from his regiment. 
His home was at Kandan in the Shah- 
pur District, but his wife, Mt. Sahib 
Zadi was living with her father in 
Jandran, Ghnlam Hussain went straight 
to Jandran from’Sialkob and after spend- 


ing a night there went on to Kandan 
where he stayed for four or five days. 
He then returned to Jandran to fecoh 
his wife. When he had been away a 
few days his brother Sultan Mahmud, 
who was living at Kandan, sent a mes- 
senger to Jandran for news of him. The 
messenger returned with Ghulam Hus- 
sain's mare and reported that be had 
been told by AU Akbar, father of 
Mb. Sahib Zadi, and Mt. Suban, her 
sister, that Gulam Hussain was detained' 
at Jandran in view of the approaching 
marriage of Ali Akbar’s son. Ghulam 
Hussain before he went to Jandran, had 
borrowed a pair of shoes from a sepoy 
who was at the time on leave at Kandan. 
This sepoy’s leave was about to expire 
and he wanted his shoes. After wait- 
ing about a week Sultan Mahmud again 
sent the mesenger to Ghulain Hussain 
at Jandran to fetch the shoes. The 
messenger again returned without Ghu- 
lam Hussain and with a message £rom^ 
All Akbar, Mb. Suban and Mb. Sahib 
Zadi that Ghulam Hussain had gone off 
towards Sargodha. Sultan Mahmud, 
becoming anxious, then went himself bo- 
Jandran. Here he was told by Ali Ak- 
bar and his daughters (Mb. Sahib Zadi 
and Mt. Suban) and Haidar Shah, a 
Sayad, who lived in Ali Akbar's house, 
that Ghulam Hussain had gone with one- 
Ghulam Jilani, a Biloch, on a visit of 
coadolence to Majhi, who lived at Chak 
No. 1. Rakh Dharima. Sultan Mahmud 
accordingly went to Rakh Dharima- 
where he found Majhi and his brother 
Surkhru who told him that Ghulam 
Hussain and Ghulam Jilani had been 
there some days previously. In the- 
course of subsequent enquiries he learnt 
that about the time when Ghulam Hus- 
sain had been at Rakh Dharima somo 
persons bad heard cries in Rakh Dha- 
rima. Believing that his brother had 
been murdered, Sultan Mahmud re- 
ported the facts at the Sargodha police- 
station on the morning of the 11th July, 
stating that he was convinced that^ his- 
brother had been murdered by Haidar 
Shah, Ghulam Jilani, Majhi and Sur- 
khru at the instigation of Mt. Suban and 
Mt. Sahib Zadi. Majhi had been car- 
rying on an intrigue with Mt. Suban 
and Ghulam Jilani was intimate with 
Mb. Sahib Zadi. Haidar Shah, who 
lived in Ali Akbar’s house, had acted as- 
a go-between for both the women. 
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Tbo police made eDquiries afc Rakh 
Dliarima and on the 18fch Jnly Ma] ^ 
made a confession before Ch. 

Ahmad. Magistrate of Sargodba, who had 
been gnmmoned by the police to a 
rima. Majhi took the Magistrate to a 

place where be said the ° 

Ghnlam Hussain lay buried. His c 

fession was then recorded. In 

fession Majhi stated that on the Ibth 

June, Haidar Shah ‘°/'h“;.„*‘that 

jbnpfii in Dharjma and ‘ jjlani 

Ghniam Hnssain and Irn ^ jj j^i) 

were coming to condole w.th Mm 

at the instance of 
Mt.Sahi^ noon. Hai- 

GhnMm Hnssain arr^ved^^^. 
dar Sbah and GhiUam 

aside and told there in order 

sain had be ^^rdered. Majhi and 

that ™ -rare at enmity with Ghu- 
Haidar ft marriage to Mt. Sahib 

Za"iH:eThad opposed. At hrst Majhi 
fAfnsed to join in the murder as he bad 
r.mitv a-^ainst Ghniam Hussain, but 

he was won over by a threat that if he 

j*j «/^fc aqsist Haidar Shah and Ghniam 
J.-faM they wonld ki|l Ghulam 
Hussain themselves upon his land and 
so fix the responsibility upon him. After 
dark Majhi, Ghulam Jilani, Haidar 
Shah and Ghulam Hussain started for 
the village where it had been proposed 
that they should eat and sleep as there 
was not accommodation at jhuggi for 
them. When they were passing through 
a jungle Haidar Shah suddenly caught 
Ghulam Hussain by the arms from be- 
hind and Majhi caught him by the legs. 
Ghulam Jilani and his accomplices then 
strangled Ghulam Hussain. They hid 
his body in a heap of wood and then 
went into the village and had their 
meals. After sleeping for a while when 
all was quiet, they buried the dead body 
in a place about two squares from the 
jhuggi. Two days later Majhi noticed 
that the body was stinking and fearing 
discovery he disclosed the matter to AH 
Mohammad, Nura, Surkhrn and 
Surkhrn’s son Aurangzeb. With the 
help of these persons he disinterred the 
corpse and re-buried it in his land about 
90 karms from his jhuggi. 

After this confession had been recorded 
Majhi took the Magistrate to the place 
where the body had first been buried. 
After this Aurangzeb made a statement 
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and pointed out the two burial places. 
The place where the body was said to 
be was then dug up and in it were found 
a wooden pole which, according to 
Majhi's statement, had been ueed for 
carrying the body and, some three feet 
below this, a dead body, which owing to 
its putrid state was not identifiable. 
With it, however, were some clothes 
which were subsequently identified, and 
there was a cloth knotted round the 
neck. 

The police challaned Majhi, Ghulam 
Jilani and Haidar Shah under S. 302, 
and a fourth accused, Khuda Bakhsh, 
under S. 302 read with S. 109. I. P. 0. 

Before the committing Magistrate, 
Majhi, on the 8th January 1927, retracted 
his confession. He declared that the 
statement he had made to Oh, Mushtaq 
Ahmad had been put into bis mouth by 
the police who had tortured him and 
disgraced his womenfolk. He also 
alleged that an attempt had been made 
to induce him to turn King's evidence 
but he had refused to become an ap' 
prover. 

At the trial he again alleged his inno* 
cence, adhering to the statement he had 
made before the committing Magistrate. 

Finding that Majbi’s retracted con- 
fession was not eorroborated by indepen- 
dent evidence connecting the other 
accused with the murder the Sessions 
acquitted them. He accepted 
Majhi’s confession as one voluntarily 
made and true, and convicted and sen- 
tenced Majhi as stated in the beginning 
of this order. 

Malik Muhammad Amin, who has 
appeared before us for the appellant, has 
taken us through all the evidence relat- 
ing to Majhi's alleged share in the 
murder. His contentions are that the 
confession of the 18th July was inadmis" 
sible in evidence as the provisions of 

S. 161 (3), Criminal P, C., had not been 

duly observed by the recording Magis" 
trate ; that if admissible, the confession 
was irrelevant in view of S. 21, Indian 
Evidence Act ; that, as evidence, the 
retracted confession was worthless as it 
was not corroborated in material parti- 
culars by independent evidence con* 
necting Majhi with the murder; and that 
the confession had been disbelieved as 
against Majhi’s co-accused and was 
manifestly untrue. 
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Malik Muhammad Amin has referred 
fco Farid v. Emperor (1), and urged fchafc 
the questions whioh Gh. Mushtaq Ahmad, 
according to his own evidence, pub to 
Majhi before he recorded the confession 
were nob such as to justify him in decid- 
ing that Majhi desired bo make a con- 
fession of his own accord and not under 
any inducement or pressure. He has 
further urged that the circumstances 
established by the evidence were such 
as to raise a serious suspicion if not a 
certainty, that the confession had been 
made under threats or on the promise 
of a pardon. 

We find no force in the objection based 
upon the provisions of S. 16i, Criminal 
P. 0. The certificate required by sub-S. 
i(3), S. I6i was duly appended to the 
irecord of the confession and the pre- 
sumption is that the precautions des- 
cribed in the section were duly taken. 
The law does nob anywhere state what 
questions the Magistrate, who is about 
to record a confession, must make in 
order to satisfy himself in accordance 
with the directions in S. 164. Nor is 
it force here to decide whether the Ma- 
gistrate asked a sufficient number of 
questions or whether the answer he got 
were or were not sufficient to justify the 
Magistrate’s belief in the voluntary 
nature of the confession. There is^ no 
positive evidence that the precautions 
required by S. 164: were not taken. 

A confession retracted at the first 
opportunity, as this one was, ^ is always 
open bo suspicion. If wo believe it to 
have been voluntarily made and to le 
true, the absence of independent corro- 
borating evidence will nob prevent us 
from accepting it as sufficient in itself 
to establish the guilt and justify the 
conviction of the person who made it. 
On the other hand, wo must be fully 
satisfied, before we act upon it, as to the 
relevancy of the confeasiou under S. 24: 
Indian Evidence Act. 

Having given the matter our earnest 
consideration we find ourselves not 
satisfied that in this case the confession 
relied upon by the prosecution was 
on© which was relevant under S* 24, 
Indian Evidence Act. Our decision is 
not based upon mere surmise, bub upon 
proved circumstances, such as the fact, 
admitted by the prosecution that, after 

j (1) A, I, R. 1222 Lah. 287=2 Lah. 326, 


the confession, efforts were made to 
induce Majhi to become an approver. 
Majhi had already fully inculpated him- 
self and several others. It is difficult 
to see why Majhi should reject the offer 
of a pardon in the circumstances unless 
it ware that he had come to know that 
after all he was not going to gain any- 
thing by his confession, and, therefore, re- 
pudiated it. That the police had known 
of the whereabouts of the corpse for 
some days before the confession was made 
is clear from the evidence of the prose- 
cution itself. His nephew Aurangzeh 
was also confessing regarding his parti- 
cipation in the re-burial of the corpse^ 
It is .frankly admitted by Mr. Rashid 
who appears for the Grown that the 
evidence does not establish the existence 
of any motive on the part of Majhi and 
that there is no independent evidence 
connecting him with the murder in 
material particulars except that Ghulam 
Hussain, with others who have been ac- 
quitted of the charge of being his accom- 
plices, was seen in Majhi’s company short" 
ly before the murder, that the corpse was 
found upon his land, and that he took 
the Magistrate to where it was buried. 
The prosecution does not allege that he 
was the only person concerned either 
in the murder or in the burial. The 
confession appears to us to have been 
made on a promise of pardon and we 
must, therefore, exclude it from the 
evidence against Majhi, It is admitted 
by Mr. Rashid that if the confession be 
excluded the evidence does not establish 
Majhi’s guilt. Accepting the appeal we 
set aside the convictions and the sen- 
tence and order Majhi to be released. 

j V. . Appeal accepted. 
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Johnstone, J. 

Mt. Gurdevi — Defendant — Appellant. 

V. 

Eharaiti MalAndothers — Plaintiff and 
Defendants — Respondents. 

S. A. No. 277 of 1927, Decided on 28th 
June 1927, from the decree of the Sr. 
Sub- Judge, Gujrat, D/- 12&h November 

1926. 


ilT. Gubdevi V. Khabaiti Mal (Johnstone, J.) 
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la) CMl P. C.. O. 32, B. 

m/nor'j g^ardla,i udthmit sanction cannot io set 

aside unUss minor proves absentee of benefit. 

« Mioon an unsanctioned com* 

A the guardian of a minor 

promise entered int y minor and a 

is voidable at the p ^ jg competent. It 

sail to set ns.de saeh d^eore 

does not, i-uat the compromise was 

necessity of proving that^ P 

not for his benefit ; 2 F. it. g^g ^ 2 ^ 

295 (P. C.). Foil. \ 

(b> J ^Ais purchasing property 

purch^er ^ property- 

E^cutioi-sL-Bights of purchaser. 

A' «»rnhaser who is a stranger to the 
bound to look behind the decree of 
^flnd he acquires an indefeasible right 

the Court an „_«uased by him in such sale, 
to the property purchased ny n ^ 

Gobind Ram Khanna-tor Appellant. 
Nand Lai and A. R- Kapar-iov Bes- 

— In 1905 DeviDittamort- 

gaid*^* house' for Bs. 80 to Anant Bam 
who sued tor his money on 7th Decern- 
ber 1909. I> 0 vi Difcta 'died during the 
suit and bis brother Ganga Ram and the 
T^lainfeiff were brought on to the record 
Ts his legal representatives. The plaintiff 
was a minor at the time and was repre- 
sented by his mother. On 8th March 
1910 the mother filed a petition admit- 
ting the claim for Rs. 87 with costs, and 
.a decree was passed in favour of Anant 
Bam. The debt not being paid, the 
house was put to auction and sold on 
28th July 1910 for Rs. 90 to another 
Ganga Ram, defendant 2. The mother 
then applied to huve the -confirmation of 
the sale stayed, undertaking to pay the 
decretal amount, Anant Ram raised no 
objection, but since the mother failed to 
pay, the sale was confirmed and the 
auction-purchaser obtained possession on 
the 30th August 1913. 

On the 4tb August l914Kharaiti Ram 
brought a suit through his maternal un- 
<sl 0 Gopal Das to set aside the sale. This 
suit was dismissed on 27th August 1914 
for default and was never restored. 
Eventually, on 27th January 1926, 
Kharaiti Ram, having now attained 
majority, instituted the present suit for 
possession pleading that the “compro- 
mise'* made by his mother with Anant 
Ram had not been sanctioned by the 
Oourt and was not binding on him. The 
plaint, however, contained no prayer to 
eet aside the decree obtained by Anant 
Ram The trial Court held that the pro- 


held that the ar* 
the mother and 
compromise, and 


oeeding of the mother was a compromise 
and should have been sanctioned by ,the 
Court, but it also held that it was not 
proved that the compromise was not for 
the minor’s benefit. It further adverted 
to the fact that plaintiff had not asked 
for the setting aside of the previous 
decree or of the dismissal of the suit 
brought through Gopal Das, and for all 
these reasons it dismissed the suit. 

The Senior Sub-Judge took a different 
view. He held that it was not necessary 
for the plaintiff to prove that the com- 
promise was nob for his benefit ; that the 
decree based on an unsanctioned compro- 
mise was a nullity and that the execution 
sale must be set aside. He observed, 
too, that Gopal Das had been grossly 
negligent in allowing the suit brought 
by him on behalf of the plaintiff, to be 
dismissed. The appeal was accepted and 
a decree for possession was passed in the 
plaintiff’s favour. 

The Courts below 
rangement between 
Anant Ram was a 
although there is some doubt whether 
the confession of judgment (“Iqbal dawa” 
are the words used) by the mother 
amounted bo a compromise, I do nob 
think that the finding can be disturbed 
in second appeal. The provisions of 
O. 32, R, 7, Civil P.C., were not complied 
with and, therefore, the decree was void- 
able at the option of the minor, and the 
suit was competent. The learned counsel 
for the plaintiff cited Ganesha Bow v- 
Tulja Ram Row (l), and urged that the 
lower appellate Court was right in 
decreeing the suit. This appears to me 
to be an incorrect view. The principle 
laid down in Ganesha Bow v. Tulja Bajn 
Bow (1) did not absolve the plaintiff 
from the necessity of proving that the 
compromise was not for his benefit. And 
plainly the compromise was for the bene- 
fit of the plaintiff. The amount due 
under the mortgage was patently due, 
and the mother acted wisely in not con- 
testing a suit which must succeed. The 
contention that the mother was claiming 
the property as her own has no force. 
In accordance with Dalo Mai v. Sundar 
(2), I would hold that the plaintiff had 
to prove that the compromise w as not 

(1) C1913J 36 Mad. 296=19 I. 0. 515=40 
I. A. 132 (P. 0.). 

(2) [1911] 2 P. R. 1912=42 P. W. R. 1912= 

11 I. 0. 523=134 P, L. R, 1911. 
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for his benefit and, in view of what I 
have said above, that he failed to adduce 
the requisite proof. 

There is moreover a still more serious 
obstacle in the plaintiff’s path. The 
.auction-purchaser had nothing to do with 
the decree-holder. It is, indeed, alleged 
that he was the decree-holder’s karkun, 
but there is only one witness who says 
anything to that effect and the connexion 
was positively denied by both Anant 
Ram and the auction-purchaser. The 
latter was not bound to look ‘behind the 
decree of the Court and he acquired un- 
der the sale an indefeasible right to the 

property. . . cc • 

I hold, therefore, that the plaintiff is 

not entitled to obtain possession of the 
property in suit and I accordingly accept 
the appeal, reverse the decision of the 
lower appellate Court and dismiss the 
plaintiff’s suit with cost?- in all the 
Courts. 

T V Appeal accepted. 
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to take immediate delivery within it hours. 
The plaintiffs did nothing further after this 
letter, but sent a notice to the defenclunts in- 
forming them that if they did not take delivery 
of the goods within one week the four oases 
would be sold by auction on the expiry of that 
period, and the defendants would be held liable 
for expenses incurred ; and on defendants reply- 
ing that the contract was already caucelled, 
they sold the cases by auction and brought a 
suit for recovery of damages based on the differ- 
ence between the price realized for the goods at 
the auction sale and the contract price with 
interest. 

Held : that there was nothing to show that 
the defendants assented to the appropriation by 
the plaintiffs. The contract between the plain- 
tiffs and their importers had not been incor- 
porated into the contract between the parties, 
either by the terms of the document of the Idth 
April or by necessary implication or by the 
custom of merchants. Accordingly the pro- 
perty in the goods not having passed to the 
buyer, there was no right of resale under S. 107. 
That being so, their only cause of action would 
be for compensation for breach of contract, and 
the measure of that damage would have to be 
based upon the difference between the market 
rates of the goods in question at the time of 
the breach and the price agreed upon by the 
parties. (■>> 689 C 1, 2] 

Moti Sagar and Melir Chand Mahajan 
— for Appellants. 

Af. L. Puri and Sheo Narain Kapur-- 


Fforde and Campbell, JJ . 

Ishwar Das Dkaram Chaiid—Deten- 
dants — Appellants. 

V. 

Dhanpat Rai Daulat Bam— Plaintiffs 
— Respondents. 

S' A. No. 839 of 1922. Decided on 
6th' January 1927. from the decree of 
the Sr. Sub- J., Amritsar, D/- 28bh Feb 

S. 101 -BtgM of resale-Mea- 
sure of damages — Contract, 

PUintifl agreed to sell and defendant agreed 

tSe^n"! ‘re“ de“ rfbed^t "or^M^'y-ln^e 192^0 

that they would like to know what was the 

date of the bill-oMading. They also askbd for 

the original design f^he^reUtfve 

The plaintiffs wrote stating that relative 

sample had been sent them by /^fis^ered post, 

and ending up by pointing out that the bilhof- 

irdinrwaf not material as there was nothing 

etated in respect thereof in the particular con 

traotVetWMn the parties. The defendants then 

hy a letter pointed out that instead 

ing one desiln the plain tlfls had supplied five 

designs which the defendants refused to accept. 

In spite of defendants' 

oorr^pondenoe further, the ?8am 

wrote Informing the defendants that 

receipts for the goods bad ^ 

the contract price and requesting the defendants 


for Respondents. 

Fforde, J. — By a contract in writing, 
dated the 14feh April 1920. the plaintiff 
firm agreed to sell and the defendant 
firm agreed to buy four oases of dyed 
brocade of the office of D. Baushan Lai 
at the rate of 22i d. per yard. Each 
piece was to contain from 50 to 55 yards 
and each case was to contain 40 pieces. 
The sellers were to receive Rs. 200 per 
case as profit from the buyers. If there 
were more or less pieces in the case the 
profit was to be adjusted accordingly. 
The shipments are described as of May 
June. The plaintiffs duly notified the 
expected arrival of the goods by letter 
dated the 22nd July 1920. In this 
letter the plaintiffs stated that interest 
would commence to run from the arrival 
of the steamer in Karachi. This notice 
was headed : 

Dyed brocade quality 0076 sold to you four 
cases May-June 1920 at Rs. 250 per case profit 
each coDtaining 50 pieces ; 
and the numbers of the cases were then 
given as 204-206 and 208. This is the 
first piece of correspondence which took 
place in connexion with this bransaotion. 
The defendant's reply is dated the 27th- 
July 1920, in which they say that before 
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dealing with the latter °f f ® 
fciCf. o£ the 22Dd they 'fuld I'k® J 
know what was the date of the . 
lading. They also asked L^y 

design and shades of the profit 

further raised uggn Bs. 200. 

on each case was to ha letter 

and nob Rs- 250. In rep 

theplaietiffs wrote, on the in which 
-Pl-^-l^-^uTed. stating that 
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the- prodt: was o^teorrnT t“he“g 
the relative sample ha^^ 

by '■eS'etereii PO ' ijin-of-lading was 
pointing out tbat^b ^^jhing stated 

not manorial as particular con- 

in respect thereof >n tn^.P^ 

tract between the 3 q|.j^ 

dants them y instead of supply- 

L^design the plaintiffs had supplied 
,ng f / T^hioh the defendants re- 
tive de^g^^^epfe. They also repeated 

hat it was important that they should 
have the bill'oMading as otherwise they 
could not ba certain that the goods were 

not of a late shipment. 

There was no further correspoaience 
xinbil the 3rd September 1920, when 
the plaintiffs wrote to say that they had 
enquired from their shippers and had 
ascertained that the goods in question 
were shipped at the right time. In 
answer to this the defendants referred 
the plaintiffs to cheir letter of the 30th 
July, to which they said they bad noth’ 
ing further to add. They concluded by 
saying that they would not pursue the 
correspondence on the matter any fur- 
ther as the plaintiffs themselves had 
cancelled the contract in the defendants* 
office. To this letter the plaintiffs 
replied on the following day, denying 
that the contract had ever been cancelled 
and claiming Rs. 1,000, this sum being 
made up of profit on the four cases and 
interest from the date of the arrival of 
the steamer at Karachi. On the same 
date the defendants replied acknowledg- 
ing receipt of the plaintiff’ letter, refer- 
ring the plaintiffs to their own letter 
of the previous date, and stating that 
they had nothing more to add, and that 
any further correspondence on the sub- 
ject would not be replied to. In spite 
of this intimation from the defendants 
the plaintiffs again wrote on the 30th 
September informing the defendants that 
the railway receipts for the goods bad 
arrived at the bank, demanding the 


contract price, and requesting the defen- 
dants to take immediate delivery within 
24 hours. 

To the last letter there was no reply,, 
and the parties are agreed that, so far 
as the defendants were concerned, they 
bad repudiated the contract before the- 
time fixed for performance. The plain- 
tiffs’ counsel states, as indeed the corres- 
pondence shows, that the plaintiffs bad 
not accepted the repudiation of the con- 
tract, but were keeping it alive, and in- 
sisted upon performance in due course; 
According to the plaintiffs’ counsel the 
date for acceptance was not later than 
the Ist October 1920. That being so, the 
plaintiffs, upon the defendants’ refusal 
to accept delivery, should have brought 
their suit for damages for breach of 
contract based upon the difference 
between the market price obtaining at the 
date of the breach and the contract prioe< 
Instead of taking this course the plain- 
tiffs did nothing further after the letter 
of the 30th September until the 29tb 
December, when they sent notice .to the 
defendants informing them that if they 
did not take delivery of the goods with- 
in one week the four cases would be sold 
by auction on the expiry of that period, 
and the defendants would be held liable 
for all expenses incurred. In reply to 
this notice the defendants wrote on the 
30th of December pointing out that two 
out of the four cases were received later 
the contract concerning them was can- 
celled, and that, as regards the remain- 
ing goods, neither the design nor the 
colour nor the fioral design was in accor- 
dance with the sample ; they stated that- 
the goods could not be thrust upon themr 
and concluded by saying that if any 
steps were taken against them they 
would hold the plaintiffs liable for costs 
and damages. This letter is merely a 
repetition of the defendants' previous 
refusal to perform their part cf the con- 
tract. Rventually on the l7th of Janu- 
ary the four cases in question were 
handed to the auctioneer to be sold by 
public auction and were sold on the 
25th January, realizing the sum of 
Rs. 6,192-1-3. On the 8th February l92l» 
the plaintiffs brought the present suit 
for recovery of Rs. 6,896-lC)"0, damages 
based on the difference between the 
price realized for the goods at the auo* 
tion sale and the contract price with 
interest added thereto. The trial Court 
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gave the plaiqtiffa a decree for practi* 
oally the amount claimed. 

The defendants' main case is that the 
plaintiffs have not shown that they 
suffered any damage by reason of the 
defendants’ breach of their contract. 
Mr. Moti Sagar argued that as there 
was no consent by the defendants to the 
appropriation by the plaintiffs of the 
four oases in question to the contract, 
the property in the goods did not pass, 
and accordingly that the measure of 
damage provided by S. 107, Indian Con- 
tract Act, is not the proper measure in 
this case. It has been argued by Mr. 
Puri for the plaintiffs that the contract 
in question must be read with the con- 
tract entered into between the ptaintiffs 
and their importers Messrs. D. Raushan 
Lai, and that in that contract there be- 
ing a clause of resale upon default of the 
purchasers to accept delivery, that clause 
must be read into the present contract, 
and in the alternative he argues that 
even if this contract between the plain- 
tiffs and their importers cannot be read 
into the contract between the present 
parties, the property in the goods in 
question passed to the defendants under 
S. 83, Indian Contract Act, inasmuch as, 
according to him, there was an appro- 
priation of these goods to the contract 
by the plaintiffs and assent to the ap- 
propriation by the defendants. Mr. 
Puri, however, has not been able to point 
to any act by the defendants amount- 
ing to an assent to the appropriation by 
the plaintiffs. Ho relied upen the cor- 
respondence, which in my opinion does 
not evidence any such assent. I am, 
moreover, satisfied that the contract 
between the plaintiffs and their impor- 
ters has not been incorporated into the 
contract of the 14th April 1920. This 
could only be done either by express 
berms embodied in the agreement of the 
il4th April, or by necessary implication 
jfrom the conduct of the parties and 
their statements on the subject or by 
the established usage of the trade. In 
my opinion neither by the berms of the 
document of the 14bh April, nor by ne- 
cessary implication, nor by the custom 
of merchants, can the terms of the con- 
tract between the plaintiffs and their 
sellers be read into the agreement of the 
14th April. 

Accordingly the plaintiffs bad no 
right to resell by agreement, and the 
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pioperby in the goods not having passed 
to the buyer, there was no right of re- 
sale under S. 107, Indian Contract Act. 
That being so their only cause of action 
would be for compensation for breach ofi 
contract, and the measure of that damage 
would have to be based upon the differ- 
ence between the market rates of the 
goods in question at the time of the 
breach and the price agreed upon by the 
parties. The plaintiffs have nob pro- 
duced any evidence as to the price pre- 
vailing in the market at the time of the 
breach, which the plaintiffs allege 
occurred between the 30th September 
and Isb October. In this view of the 
case I do nob think it is necessary to 
discuss the further question which 
would arise had the plaintiffs a right bo 
measure their damage on the basis pro- 
vided by S. 107, Indian Contract Act. 
I may mention, however, that although 
the time for the performance of the con- 
tract was the 30bh September 1920, the 
sale did not take place until the 25th 
January 1921. Had there been in the 
plaintiffs a right of resale arising from 
contract or under the statute, the fur- 
ther question would have had to have 
been decided as to whether or not that 
right was exercised within a reasonable 
time from the date at which the defen- 
dants ought to have accepted delivery of 
the goods. This matter, however, in 
view of the conclusion I have come to is 
nob necessary to pursue. 

For the reasons I have given I am of 
opinion that the plaintiffs have failed to 
establish that they have sustained any 
damage by reason of the defendants’ 
breach of their contract and the appeal 
must accordingly be accepted, the decree 
of the trial Court set aside and judgment 
entered for the defendants, dismissing 
the suit with costs. 

Campbell, J. — I agree. 

G.B. Appeal accepted. 
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Broadway, J. 

Mahomed Ishaq and others — Accused 
— Petitioners. 

V. 

Emperor — Opposite Party. 

Or. Rev.Peiin. No. 802 of 1927, Decided) 
on 26th July 1927, from an order of 
the Diet. Magistrate, Rawalpindi, D/* 
6th November 1926. 


coo Lahore 


Mahomed Ishaq v 


<r £- 

“."m™ •'”'" “ '''“ ■' 

u»4ucces,funy. High Court 

The tisaal practice oi appjioatiou under 

is to decline to consider a petitioner satisdes 
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the Court that the ° pved in the mat- 
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latter order under b. axo 

vitiated. appeared before a Magistrate 

Certain o?der to show cause why 

in ® fc be required to furnish security 
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Ir 5^/ratfl nassed an entirely fresh order under 
in which the amount of security de- 
manded was Rs. 5,000. It was this latter order 
that was read out to them as required by 

S. US : 

Seld ’ that in the circumstances the pro- 
..AAdincs were not vitiated in any way by the 

pwolSure adopted by the Magistrate. [P 690.0 2] 

Abdul Aziz and Muhammad Alam — 
for petitioners. 

Baj Krishna — for the Crown. 


Judgment. — The three petitioners 
in this case have been bound down 
under S. 107, Criminal P. C., to keep 
the peace for a period of one year. The 
order binding them down was made by 
Mr. Keough who was then a Magistrate 
in Rawalpindi. It is dated the 21st 
September 1926. The three petitioners 
hied an appeal against that order to the 
District Magistrate who dismissed the 
same on the 5th November 1926. They 
have now come up to this Court under 
R. 439, Criminal P. G., through 
Mr. Abdul Aziz and Dr. Muhammad 
Alam. 

On behalf of the Crown Mr. Raj 
Krishna raised a preliminary objection 
to the effect that this petition was not 
competent, inasmuch as the petitioners 
should, in the first instance, have 
moved the Sessions Judge. Various 
authorities were cited, but it seems to 
me that the point is not a very clear 
one. The usual practice of this Court 
is to decline to consider an application 
under S. 439, Criminal P. 0., unless and 
until the petitioner satisfies this Court 
that the Sessions Judge or the District 
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Magistrate has been moved in the mat- 
ter unsuccessfully. In the present case 
the District Magistrate was sitting as 
a Court of appeal, and DO authority has 
been cited of this or any oi,her Court 
which is parallel to the present case. 
In these circumstances, alchough per- 
haps it might have been better if the 
petitioners had moved the Sessions 
Judge before coming to this Court, 1 
did not think that I should decline to 
hear counsel in the case and accordingly' 
proceeded to do so. 

Turning to the merits, it was urged 
by the learned counsel for the peti- 
tioners that the proceedings were against 
law and irregnlar, inasmuch as the 
Magistrate first passed an order under 
the provisions of S, 112, Criminal P. G., 
calling upon the three petitioners to 
furnish security in the sum of Rs. 2.000, 
that a copy of this order was duly 
served on them as required under 
Ss. 114 and 115, Criminal P. 0., that in 
compliance with the summons and the 
said order they appeared before the 
Magistrate on the 23rd July 1926, and 
that when they so appeared, the Magis- 
trate illegally and wrongly increased 
the amount of security demanded from 
Rs. 2,000 to Rs. 5,000. It was urged 
that the Magistrate was not competent 
to do this and that his action vitiated 
the entire proceedings. I am unable to 
accept this view. Under S. 112, Crimi- 
nal P. C., the Magistrate recorded an 
order calling upon these three persons 
to show cause why they should not be 
required to furnish security in the sum 
of Rs. 2,000. A copy of that /order was 
duly served and they duly appeared on 
the date fixed, that is, on the 23rd 
July 1926. On that date when these 
persons were in Court the Magistrate, 
as the record shows, passed an entirely 
fresh order under S. 112, in which the 
amount of security demanded was 
Rs. 5,000. It was that order that was 
then carefully read out to the three 
petitioners as was required by S. 113, 
Criminal P. G., and in the circumstances 
of the case I am unable to see that the 
proceedings were in any way vitiated 
by the procedure adopted by the Magis' 
trate. 

It was next contended that the secu- 
rity demanded was excessive and that 
ever since it has been furnished objec- 
tions had been raised requiring an in- 
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vestigation into the moans of the 
sureties. The order is now ten months 
old and the year will expire on the 2l3t 
September 1926. During these ten 
months or so the petitioners have evi- 
dently found no difficulty in procuring 
sureties for the amount demanded. The 
mere fact that the authorities have 
iound it necessary from time to time to 
ascertain whether their sureties were 
worth the money they were binding 
themselves to pay is no reason for my 
interference. 

Next it was urged that as there re- 
main only two months and during the 
■course of the last ten months the peti* 
■tioners have been of good behaviour, it 
is not necessary to continue to keep 
them on security. In this connexion 
S. 125, Criminal P. C., gives the District 
Magistrate certain powers and if, as a 
matter of -fact, the petitioners have 
mended their ways and are no longer 
the menace to the peace that they were 
held to be in September 1926, the Dis- 
trict Magistrate has, I apprehend, the 
power to cancel the bond for the re- 
maining period. This is a matter for 
him to consider on being moved by the 
petitioners, and I dismiss this petition. 

j.v. Petition dismissed. 


A. I. R. 1927 Lahore 691 

Broadway and Bhide, JJ. 

B. B. Panna La/— Petitioner. 

V. 

Commissioner of Income-tax, Punjab — 
Bespondent. 

Civil Misc. Petition No. 604 of 1926, 
Decided on Ist July 1927. 

jncome'tax Act, Ss. 66 (2), 23 and 11 Ac- 
counts for different years mixed up— Profits 
assessed at flat rate of 10 P. C,—Assessee de- 
manding reference — Question of law arises 
whether assessee is entitled to give evidence In 
rebuttal. 

Where the income-tax officer assessed the 
income of the assessee at a flat rate of 10 per 
cent, as the accounts for the year in question 
could not be separated from accounts of the 
other years and the assessee applied for a refer- 
ence under S. 66 (2), but a reference was refused 
on the ground that no question of law arose ; 

3eld ; the following point of law would arise 
for decision viz-, that, whether in the case of a 
contract spread over a number of years when 
accounts for the year under assessment cannot 
he separated, the income-tax officer is legally 


justified in assessing proflfs at a flat rate with- 
out informing the assessee of the jufonnaciou 
or evidence on which the rate is based and wiih- 
out giving him any opportunity to produce evi- 
dence in rebuttal. [P 0U3 C 1} 

Sardka Rain — for Petitioner. 

7. N. Aggarwal — for Roapondent. 

Bhide, J.— The petitioner, R. B. 
Panna Lai, a contractor of Ambala, was 
assessed to income-tax for the year 1924- 
1925 in respect of certain contracts which 
commenced in 1922 and were finished 
some time in 1924. The petitioner pro- 
duced his accounts, but the accounts for 
the year 1923 (which was the accounting 
year for the purposes of the assessment 
for 1924-1925, could not be separated. 
The income-tax officer also considered 
the accounts to bo unreliable. He, 
therefore, “ assumed profit at the stand- 
ard rate of 10 per cent." for the purposes 
of his assessment. An appeal was pre- 
ferred to the Assistant Commissioner 
who bad the accounts re-examined. The 
Assistant Commissioner also found that 
the accounts for the year 1923 
could not be separated. The asses- 
see showed receipts and expenditure 
amounting to Rs. 2,57,946 and 
Rs. 2,54,775 respectively, during the 
entire period of the contracts and a net 
profit of Rs. 3,171 only. The Assistant 
Commissioner, however, considered items 
of expenditure amounting to Rs. 31,864 
to be of a suspicious character as they 
were not supported by any details in the 
assessee’s “ books of original entry.” 
The assessee produced certain other 
books giving details in respect of some of 
the larger items, but these books were 
produced only at a late stage and after 
several adjournments. If the items 
amounting to Rs. 31,864 were excluded 
altogether the contracts would have 
shown a profit of 14 per cent. The As- 
sistant Commissioner concluded as 
follows : 

In any case it is impossible to ascertain from 
the assessee’s accounts what the income bas been 
for one year and I, therefore, agree with the 
income-tax officer that the only way of asoc'i- 
tainiog it is to apply the usual rate of 10 per 
cent, on the total payments received. 

The petitioner then applied to the 
Commissioner of Income-tax for a re- 
view and, in the alternative, prayed that 
certain points of law may be referred to 
this Court under S. 66 (2) Income- 
tax Act. The Commissioner held that 
the points raised were questions of fact 
and not of law and, therefore, declined to 
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fcanfc Commissioner was inclined to consi- 
der items of expenditure aggregating to 
B 3 . 31,864 as suspicious, but be did not 
base his decision to assess the profits at 
fche standard rate of 10 per cent, on that 
ground. The decision ^yas merely based 
on the ground that the accounts for the 
year 1923 could not be separated. So 
fche only point which requires decision is 
No. 1 stated above. The Commissioner 
of Income-tax apparently treated this as 
a question of accountancy and not of law. 
On behalf of the petitioner it is urged, 
on the other band, that the question is 
one of law and not merely of accountan- 
cy. The following authorities were 
cited in support of the contentions : In 
re Bishnu Priya Chowdhurani (1) and 
Sankar Iyer v. Commissioner of In- 
come-tax, Madras (Reports of Income 
Tax cases by P. R. Shriuivasan, Vol. 1, 
p.396). In the former case the asses- 
ses had declared that he bad no bastu 
income, but his statement was disbeliev- 
ed and his bastu income was assessed at 
Rs. 1,528-6-4, at the rate of 24 per cent, 
on the gross rental, without there being 
any evidence to show that the assessed 
had, as a matter of fact, derived any 
bastu income. It was held that when 
the assessed had declared that be bad no 
bastu income at all, it was for the in- 
come-tax officers to prove that he had 
any such income but not for him to 
prove the reverse. The question whe- 
ther, in the absence of any reliable data 
as to the income of an assessee from a 
(1) A. I. R. 192-1 Cai. ‘337=50 Oal. 907. 
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certain source, the income-tax officer is 
justified in making an assessment based 
on a formula which had been found in 
practice generally applicable was referred 
to the High Court, b^t no opinion was 
expressed on it as the other point was 
considered sufficient for disposal of the 
reference. In Sankar Iyer v. Oommis' 
sioner of Income-Tax, Madras, the asses- 
see’s accounts were held to be unreliable 
and his income was assessed at a certain 
figure by the income-tax officer with- 
out any materials before him. On appli"' 
cation by the assessee, the High Court 
directed the Commissioner to state a case 
for the determination of the following 
question : 

Whether in oases where the iacome- 
tax officer, is not prepared to act on th» 
accounts produced or the statement 
or evidence of the assessee, be can assess 
without any evidence on the record, or whether 
he is bouud to inform the assessee as to bow he 
proposes to assess him and the information on 
which ho proposes to act and to call evidence so 
as to allow the aseessee an opportunity of show- 
ing that such information or evidence is incor- 
rect and ought not to be acted upon. 

It will appear from fche above fchafc fche 
facts in both fche cases are distinguish- 
able. In fche present case fche assessee 
does nob allege fchafc he derived no in- 
come at all from any contracts, nor does 
fche assessment proceed definitely on the 
ground fchafc fche accounts were unreli- 
able. The Assistant Commissioner adop- 
ted a standard rate for the assessment 
merely because no separate accounts 
were available for fche accounting year. 
This was apparently due to fche man- 
ner in which fche accounts were kept- 
The income-fcax officer has pointed out, 
for instance, that expenditure in respect 
of certain items for two years waiS 
lumped together, (for example, motor 
hire, cartage, etc.) in a single item. As 
fche assessee failed to produce correct and 
complete accounts for fche acconnfcing 
year, it seems to mo that ifc was open t® 
the income-fcax officer fco make an assess- 
ment to fche best of his judgment : vide 
S. 23 read with S. 11 income-tax Act. 


The Assistant Commissioner, however, 
gives no reasons for adopting what he 
calls ths “usual” rate of 10 per cent, for 
the purposes of the assessment, and it ^ 
not known how that rate was arrived at. 
The ruling in Sankar Iyer v- Commis- 
sioner of Income-tax, Madras, referred 
to above, seems to support the conten- 
tion that the petitioner ought to have 
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beOQ given an oppoffeuniby of rohubbing 
bhe evidence ol' information on which 
the rate was based. On behalf of 
the Commissioner of Income' tax the 
decision of this Court in Case No. 663 of 
1935 (printed at p. 15 of the Income* 
Tax Manual, Vol. U) wore referred to in 
eupport of the assessment at a flat rate : 
but in that case the flat rate was appa* 
renbly based upon a consideration of the 
dealings. In my view, the following 
point of lasv emerges for decision in the 
circumstances of this case : 

Whether iu the case of a ooctracb spread over 
a number of years when accounts for the year 
under assessment cannot be separated, the in* 
oomo-tax officer is legally justified in assessing 
profits at a fiat rate without informing the as- 
sessee of the information or evidence on which 
the rate is based and without giving him any 
opportunity to produce evidence in rebuttal ? 

I would, accordingly, accept bhe peti- 
tion and direct bhe Commissioner of In- 
come-tax bo state the case and refer bhe 
above point of law bo this Court for de- 
cision. Costs will follow the event. 

Broadway, J.— I concur. 

.G.B. Petition accepted. 
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Harrison and Agha Haidar, JJ. 

Phul Chand-Fateh Chand — Defendants 

— -Appellants, 

v. 

Jugal Kishore-Oulab Stnff/i— Plain- 
tiflfs — Respondents. 

P. A. No. 1782 of 1922, Decided on 
5fch January 1927, from the decree of 
bhe Senior Sub-Judge, Delhi, D/- 26fch 
June 1922. 

(a) Contract Act, S, 39 — Goods to arrive in one 
lot or more according to contract— Buyer cannot 
hold seller liable for supplying them in two lots. 

Where, in a contract for sale of goods the 
actual wording of contract contemplated the 
arrival of the goods piece'meal or in one lot just 
as the shippers and the Railway Company might 
be able to deal with them, the buyer cannot 
contend that the seller is bound to give notice 
of the arrival of the entire goods which oon- 
etituto the shipment at one time, and that if he 
writes to intimate the separate arrivals of the 
two portions which made up the whole he has 
committed a breach which entitles the buyer 
to disclaim all sort of liability under the con- 
tract when in fact there was only two days' 
interval and the seller informed his buyer as 
soon as these consignments arrived: Lah. F. 
A. 2684 of 1922, DlaL C? 694 0 2 & P 696 0 1] 


(6) Contract Act, S. 39 — lief usal before d-ie 
date does not disentitle a party from clahning 
/)ar/or»nance within a reasonable tivie. 

A refusal before duo date by seller to perform 
his part of the contract does not diseiititle him 
from demanding performance from the buyer 
within a reasonable time if no action is taken by 
the other party on such refusal. TP G05 C 2] 

The word “ anticipatory ” nowhere occurs in 
the section and the very wording of the section 
and the illustration thereunder make it clear 
that it applies to all such breaches which occur 
before the expiry of the last date on which the 
contract can be performed in whole or iu part 
though it also covers and includes all earlier 
breaches. (P 69G C 1] 

(c) Contract Act. S. 94 — Buyer can ask deli’ 
very at seller's i^lace. 

Under S. 94 the buyer should ask to have the 
goods made over to him at the seller's place of 
business and not at his own. (P 696 C 1] 

(rf) Contract Act, S, 101— Practice— New plea. 

Plea of re-sale having taken place after reason- 
able time catinot bi entertained for the first 
time in appeal. (P GOG 0 -2] 

(e) Contract Act. S. lOl—Sale beghinnig on 
appointed day and continuing for tv:o days to 
secure better price is not invalid. 

Where the auction took place on the adver- 
tised date, but in the hope of getting a better 
price the sale was continued for two days more : 

Held : that the sale was not rendered invalid 
thereby. CP 690 C 2] 

(/) Contract Act. S. 101 — Goods resold not 
being entirely those contracted for — Buyer Is not 
liable for difference in price. 

Where the goods sold were not in their entirety 
those contracted for, the seller cannot succeed 
in recovering from the buyer the difference in 
contract price and price actually recovered : 
A. I. R. 1926. Mad. 778, Expl. ; A. I. B. 1924 
Lah. 239, Dist. ; A. 1. R. 1926 Mad. 1258, Rfi/. 

[P 697 C 9] 

Teh Chand, M. h. Puri and Hevi Baj— 
for Appellants. 

Sardha Bam, G. S. Salariya and 
Biskan Narain — for Respondents. 

Harrison, J. — The firm of Jugal 
Kishore-Gulab Singh sued the firm of 
Phul Ohand-Fateh Chand for a sum of 
Rg. 18,533, being'fche difference between 
the price actually realized for 25 bales 
of piece-goods when sold in February 1919 
and June 1919 and the contract price. 
The goods in question were to have been 
of three shipments, May, June and July ; 
nine bales of May, eight of June and 
eight of July, and the plaintiff succeeded 
in proving his case, so far as the May 
and June shipments were concerned, bub 
failed as regards July, it being found that 
there was a fatal defect, in his case so far 
as this shipment was concerned, in that, 
instead of his having offered eight bales 
of July shipment he offered six of July 
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and two of August. A doorea was. there- 
fore, given for Rs. 11,651-10-0. Agains 
this the defendant hrm appeals and the 

plaintiff firm presents oross-objeotions 

regarding tho balance of their claim. 

The facts of the case are simple 
enough. The contract is 
defendant was bound to take delivery 
and make payment as soon as he was 
informed of the arrival of the goods, and 
the plaintiff, on the other hand, was 
under the contemporaneous obligation 
of accenting the money and delivering 
tL goods. On the 25th and 27th Sep- 
tember the plaintiff advised the defen- 
dant that the goods of the May shipment 
had arrived in Delhi. On the 30th Sep- 
tember 1918 the plaintiff wrote again 
oallino upon the defendant to take up 
the goods against w“hin ten 

days and stating that if ha failed to do 
80 he would dispose of fche goods. In 
answer fco this the defendant wrote a 
letter, on the 1st October 1918, alleging 
that he had sent his man several times 
to ask for delivery of the goods but 

without success and that 
at last they bad advise'd-their bankers, Messrs. 
King, King & Co. to take delivery of the nine 
bales of Muslin'on payment to you of the price 
thereof in full settlement. Therefore (the letter 
continues), please receive your money in full on 
account of the nine bales of muslin from Messrs. 
King, King & Oo., and deliver the goods and the 
papers relating to costs to them within three 
days. If you fail to do so, you shall bs liable 
for any loss that will be sufiered by us as also 
by out customers. Please note this. 

In answer to this a letter was written 

on the 3rd October 1918 in the follow- 


ing terms : 

In reply to your notice, dated the 1st instant, 
regarding nine packages of mulls, we have to in- 
form you that until you give us the delivery of 
the above goods {i. e., two bales described in the 
heading) your notice cannot be accepted i.i aay 
case ; please note. 

In the interval a letter, dated 2ad 
October 1918, was written by Messrs. 
King, King & Oo. to the plaintiff which 
ran as follows : 

We have received instructions from ^Eesst8. 
Phul Chahd-Fateh Chaud to pay for the above 
draft, plus Ri. 2.475 as profit at Re. 1-G-O par 
piece. Kindly send us the gDods and memo, 
and receive the mo ley. 

No money was sent. To this the 
plaintiff did not reply, and on the lOth 
October he wrote again to the defen- 
dant calling upon him to take delivery : 

We are ever ready to deliver the goods. Messrs. 
King, King & Co. sent us a letter only but not 
the money, hence please either send the money 
yourself or King, King & Oo. and take the goods. 


Regarding original invoice please note you 
can see same at our shop. 

The goods were sold in February and 
the question to be decided is whether 
the plaintiff was justiffed in acting as 
he did. 

It is urged on appeal by Mr. Tek 
Chand that the contract was broken by 
the plaintiff, and that the defendant 
was in no way bound to do his part after 
receipt of the letter, dated 3rd October 
1918. He contends that S. 39, Indian 
Contract Act, does not apply to the 
case, and that it is sufficient for him 
to show that the plaintiff was not will' 
ing and ready on one particular occasion 
to deliver the goods and, if this is estab' 
lished, his obligations ceased. He also 
takes exception to the invoices sent to 
him by the plaintiff, in that they referred 
to the consignment in two lots. He 
states that because a contract must be 
performed in its entirety, a man who has 
undertaken to deliver nine bales of a 
certain shipment is bound to give notice 
of the arrival of the total number of 
bales which constitute the shipment at 
one time and that if he writes, as the 
plaintiff did in this case, to intimate 
the separate arrivals of the two portions 
which made up the whole he has com- 
mitted a breach which entitles the buyer 
to disclaim all sort of liability under the 
contract and that he can take the objoc* 
tioD for the first time five years after the 
due date. Further, he contends that, if 
the plaintiff was justified in reselling 
the goods, the sale was belated, that the 
plaintiff has wholly failed to show fehat 
it was conducted within reasonablo ti^n® 
and that, therefore, at the worst, be. 6ha 
buyer, can only be liable to pay damages. 
Such is the case regarding the May 
shipment. 

As regards the June shipment fche 
same points are urged with this exoep' 
tion, that Messrs. King, King & Go. do 
not come into the correspondence, and 
that, on receiving a notice, dated Qnd 
December, from the plaintiff, the defen- 
dant wrote as follows on the 7th 
December : 

We came to kaow that these goods have 
arrived since long and you give its arrival infor- 
mation now, heaoe we are not responsible 
these goods owing to your negligence, which 
please note. \ 

To this the plaintiff replied fchafe as a 
matter of fact they had made a mistake 
and the goods . had not arrived at all- 
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On the llbh February ha wrota saying 
that they had ootne and the defendants 
must take delivery, to which the defen- 
dants replied on the 11th March, to the 
effect that the arrival notice was not 
given at a proper time and for this and 
other reasons they were not responsible. 
Those goods ware auctioned in tne 
month of June. 

We take first the question of whether 
the notice given by the plaintiff was 
sufficient and legal. The terms of the 
contract which are at p. 50 of the prin- 
ted 'paper-book contain the following 

sentence : 

We shall receive invoice and pattern and take 
delivery of the gools as soon as we are informad 
of their arrival. 

Oounsel relies on an unprinted ruling 
of this Court, being No. 2684 of 1922, 
which he says is precisely the converse 
case. The facts are, in our opinion, -quite 
different, for there it was a question of 
the goods having arrived'in one shipment, 

the contract having been for two, and 
naturally it was held that the buyer was 
not liable and that ho was entitled to 
receive goods in accordance with the 
terms of his contract. In our opinion 
the actual wording of his contract con- 
templates the arrival of the goods piece- 
meal or in one lob, just as 3h*l>per3 

and the railway company might be able 
bo deal with them, and the tact 
was a two days interval, and that the 
plaintiff informed his buyer as soon as 
these consignments arrived, did nob. in 
our opinion, constitute any sorb of breach 
of the conditions inasmuch as be did 
receive the notice of the arrival of the 
whole of the consignment which was ot 

the correct shipment. 
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It is contended that, however long the 
interval, the seller should have waited 
until all the goods had arrived rendering 
his buyer liable for godown rent m the 
interval in acooidance with the terms of 
the contract and should have intimated 
the arrival ot the goods as soon as they 
were complete and not before. Tbere^ is, 
in our opinion, no force in this contention 
though the buyer would doubtless have 
been entitled to hold his hand and take 
no action until and unless the whole of 

the consignment had arrived^ and he was 
told of its arrival provided -always the 
goods were actually shipped in May, it 

is wholly immaterial whether they were 


on board one, two or nine ships and came 
up from Bombay in one or several trains. 
The second and the most important 
point is whether the plaintiff was or was 
not ready and willing to perform the 
contract ; in other words, had he control 
over the necessary goods and was he pie 
pared to give delivery on the buyer per- 
forming his part of the contract. Theie 
was previously litigation between the 
seller and his own seller, and it is quite 
clear and is not disputed that the goods 
were in existence and lying in the cus- 
tody of the bank to be delivered on pay- 
ment being ‘tendered- That being so, 
it is clear that the plaintiff was ready 
and willing unless it be held that his^ 
letter of the 3rd October in some way 
debarred him from exercising his control 
over the goods. The first thing to bo 
seen is what wa3 the dne date* The plain 
biff himself had called upon the defend- 
ant to take delivery before the lOth 
October. The defendant wrote saying 
that he had deposited the necessary 
money with Messrs. King, King and 
Oo. The plaintiff refused to give deli- 
very except on certain conditions, but 
subsequently, on the lOth October, resiled 
from this position and called upon the 
buyer to perform. It is contended by 
Mr. Tek Chand that once the plaintiff 
had written this conditional refusal ho 
had debarred himself for all -time from 
performing or demanding performance of 
the contract. He does nob rely upon 
S. 39, Contract Act, and contends that 
the contract had actually coma to an end, 
and there could be no question of deli- 
very at any later date. In our opi 
nion this is a wholly impossible position, 
and even though the plaintiff was not 
willing on that particular date, the drd 
October, to give delivery except on con- 
ditions, which he was nob lusbifaed in 
making, the due date had nob expired and 
he was quite within his rights m deman- 
ding performance within a reasonable 

time. Even if the most extreme view ba 
taken of this letter of the 3rd October, 
and it be treated as an absolute^ refusal, 
tha position would in our ^ 

aovornod by tho terms of S, 3J. ihare 

is much misunderstanding and much 
loose argument based on tho unfortunate 
fact that tho word ‘ anticipatory has 
somehow been associated with the sec 
tion, and it is often said that the 
only refers to anticipatory breaches 
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the S0Dse*of breaches which occur before other hand, it is urged, and we think 
idue date. The word “ anticipatory" no- with greater force, that it is wholly im- 
: where occurs in the section and the very possible for any man to meet a plea of 
Wordin'* of the section and the illustra- this sort until it is made, that the ques- 
Ition thereunder make it clear that it ap- tion of reasonable time is one of fact de- 
'plies to all such breaches which occur pending upon the peculiar circumstances 
jbefore the expiry of 'the last date on of the case, .that had the plea been 
which the contract can be performed in taken the plaintiff would have had 
whole or in part though it alsoi covers .to produce such evidence as would have 
and includes all earlier breaches- The satisfied the Court that the delay was 
defendant admittedly took no action on not unreasonable and that the failure 
receipt of the letter of the 3rd October, to take the plea is fatal to the defend- 
Ic was, therefore, open to the plaintiff to ant’s case. The objection to the resale 
change' his mind and to offer to deliver on the ground of its being fictitipus ap- 
the goods unconditionally before the ex- pears to us to be entirely frivolous, 
piry of the due date, and this ho did. Witnesses were produced with their 

Further, before the defendant can chal- books to show that they purchased some 
lenge the conduct of the plaintiff, it is of the bales and objections were taken 
for him to show that he performed his to them seriatim according to their posi" 
part of the contract and made a proper tion in life. The partners in the firm 
and sufficient demand accompanied by were objected to as not being munims 
the necessary sum of money, for the facts and the munims as not being paitners, 
of this case show that the goods were and it was pointed out that both were 
lying in the custody of the Alliance Bank unable from their own knowledge to 

and could not be withdrawn until a car- prove both the sale and the entries in 

tain draft was cleared by payment of support of it. The objection regarding 
money. It was, therefore, absolutely tbe adjournment is also in our opinion 
essential that money should accompany quite immaterial, for the buyer could in 

the demand. It was also necessary un- no way be injured by such adjournment, 

der S. 94, Oontract Act, that the buyer The auction took place on the advertised 
should ask to have the goods made over date, and in the hope of getting a better 
to him at the seller’s place of business price the auctioneer went on and did 
and not at his own. There were, there- more work than he need have done. The 
fore, two fatal defects in the so-called bids on the later days were precisely 
demand, for Messrs. King, King & Oo. the same and a higher price could not 
asked to have the goods sent and further be realized. 

to have them sent without any money Regarding the June shipment there is 

being paid. no point which is not common to the 

This brings us to tbe question of whe- May shipment except that of the date 
ther the resale was defective. It is con- of the bill-of-lading. This was raised 
tended by Mr. Tek Chand that it never in this Court by Mr. Tek Chand, bub 
took place, that there was no real sale in counsel for the plaintiff was able to dis- 
the sense that there was no real purcha- pose of it by showing us on the record a 
ser, that there was a fatal flaw in the copy of one of the original portions of 
proceedings, in that the sale having been the bill-oMading which is made out in 

adverti3edforone day was twice continued triplicate (Ex. P-39), The fame objec- 

on subsequent days without notice or tions were taken regarding the resale 
proclamation, and finally that the sale and counsel further contended that the 
was wholly bad as being belated. great delay in the arrival of this ship- 

In the pleas the sale was objected to meat proves that it cannot have been a 
as " fictitious, unwarranted and illegal." June shipment at all. This objection in 
There is no definite plea that it took our opinion is disposed of by tbe biil-of- 
place after tbe expiry of.reasonable time, lading itself, and it is noticeable that 
Mr. Tek Oband contends that the word this objection was not taken at any stage 
"illegal" covers all possible defects, and of the case until to-day. 
that the burden lay heavily upon the The cross-objections of the plaintiff 
plaintiff to prove that all the conditions deal with the July shipment, the claim 
precedent as required by S. 107, Indian regarding which has been disallowed 
Oontract Act, were fulfilled. On the because, instead of tendering eight bales 
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of this sbipmen6 theplaiatitl tendered six 
of the July shipment together with two 
of August. The Subordinate Judge has 
held that this is a fatal Haw and has 
dismissed his case so far as it relates to 
this shipment. The invoices are to be 
(found at pages 4L and 42 : the first des- 
cribing the six biles of the July ship- 
ment and the latter the two bales of the 
August. To this invoice the defendant 
objected in a letter of the 9th October 
1918, in which he took exception to the 
iact that there was a difference in pieces 
according to the contract terms meaning 
that the last bale No. 25 of the August 
shipment was 37 pieces short. To this 
the plaintiff replied on 14th October 
1918 : 

la reply to yours dated the 9tb iustaut we 
have to bring to your notice that no number 
of pieces are entered in the contract and besides 
'this there are eight oases in our one shipment of 
18 — 25 and the total number of pieces in the 
above eight oases are oorreot. 

This letter was apparently based on a 
<)Ote, Ex. P-75, made on the letter to 
which it was a reply : 

No detail of pieces, eto., is given in our oou- 
traot. One ohalaa comprises eight oases Nos. 18 
’to 25. Please check and examine the pieces con- 
tained in all the eight oases. They are all right. 

Counsel now contends that as-the bill* 
of-lading, which was quoted in the 
second notice showed that the shipment 
was of August and the buyer took no 
■exception to this irregularity, he must 
be taken to have waived his right to 
object and this more especially as he did 
take exception to the shortage. He 
relies on Nannier v. Hayalu Iyer (1) 
and Gulab Bai-Sagar dial v. Nirblie 
Bam'i’Nagar Mai (2), but the correspon- 
dence read as a whole does not incur 
opinion support the plaintiff's conten- 
tion. In his later letter he spoke him- 
self of one shipment, when admittedly 
there were two of different months, and 

now interprets this as meaning 
the two shipmsutj which were converted into 
-one by your kindly overlooking the irregularity 
regarding the secoed shipment. 

This IS quite impossible, and we think 
it clear that the buyer who wished to 
get out of the bargain overlooked the 
date which does appear on the invoice 
but not against any words indicating 
that it is the date of the bill-of’lading 
though doubtless in commercial circles 
this is understood. The point which he 

1} A. I. R. 1926 Mad. 778=49 Mad. 781. 

2) A. I. R, 1921 Lab. 289=1 Lah. 123. 


did notice and apparently thought was 
a good ground for irutting an end to tho 
transaction was that of shortage, and 
in our opinion the facts are not suffi- 
ciently similar to those contained in the 
two rulings to make them applicable, 
and while reading Natniier v. liayalii 
Iyer (1) it is necessary to bear in mind 
that it is in continuation of and does 
not dissent in any way from Partha- 
sarathy Chetly & Co. v. Gajapathy Naidii 
& Co. (3). Further, even if it were pos- 
sible to hold that there has been a com- 
plete waiver it would still be for the 
plaintiff to show that the goods sold by 
him at the time of the resale were the 
actual goods, by tendering which he 
performed his contract. No tender ol 
August goods was sufficient and valid, 
and there is no getting away from the 
fact that the goods sobl were not in 
their entirety those contracted for, and 
therefore in a suit of this nature it 
is wholly impossible for the plaintiff to 
succeed. 

The result, therefore, is that both the 
appeal and the cross-objections must be 
dismissed with cost.s. 

D.U. Appeal dismissed. 

(8J A.l. R. 1925 Mad. 1258=48 Mad. 787, 
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Martineau and Dalip Singh, JJ. 

Genesh Das Ishar Dns —Plaintiffs — 
Appellants. 

V. 

Basheshar Lal Bansi Dhai Defend- 
ants — Respondents, 

F. A. No. 226 of 1922, Decided on lOth 
April 1926, from the decree of the 1st 
01. Sub* Judge, Delhi, D/- 26th October 
1921. 

Coyitract — Construclioti— Contract for sale— 
Delivery to be lalten when goods arrived — Dant’ 
ages for non-delivery slwild be calculated with 
respect to the dale of actual arrival of goods. 

Where a coatract for the sale of goods pro- 
vided ihat, as soon as goods were received the 
sellers were to inform the buyers who were to re- 
move the goods on payment of tho money to the 
bank, that if the buyers were to remove the goods 
after "duo date ” they would be liable for interest 
and godowa rent, ard that the buyers were to pay 
the godown rent from the time when the goods 
arrived. 

Held : that the time for performance was to 
be the time when the goods actually arrived and 
the due dates expressly mentioned -in the con- 
tract can only mean the date of arrival and, 
therefore, for the calculation of the damages for 
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uon*deliTery regard must be had to the acttwl 
dates of the arrival of the goads aud not to the 
dates oa whioh the goals might hiva 

peoted to arrive. fP 698 0 2] 

SSardha Ram Jagan Natk Bkari' 


iar?— for Appallanfcs. 

Moti Sagar ’and Nanxuan Mai for Raj 
Krishna — for Respondents. 


Judgment. — The parties are cloth 
merchants of Delhi. On the 2l3t Novem* 
her 1916 the defendants agreed to sell 
to the plaintiffs 75 oases of white shirt- 
ing D-1, of the office of R. J. Wood & 
Go., of the November, Deoember, Janu- 
ary, February, March and April ship' 
ments. The plaintiffs sued for damages 
for non-delivery of 33 cases of the Febru- 
ary, March and April 1917 shipments, 
and for interest in addition, claiming 
Rs, 17,300 in all. The defendants said 
that the 33 cases not delivered com- 
prised 5 of the November shipment. 4 of 
December, 4 of February, 8 of March, 
and 12 of April. They pleaded that as 
the persons who had agreed to sell the 
goods tc them did not supply them the 
plaintiffs were not entitled to damages, 
and they also denied that the plaintiffs 
had suffered any loss. 

The lower Court, while huding that 
the contract between the parties was 
not contingent on the receipt of'the 
goods by the defendants from their 
sellers, has dismissed the suit on the 
ground that the plaintiffs did nob suffer 
any damage, inasmuch as the rates pre- 
vailing on the dates of the breach of 
contract were less then the cost price. 
The plaintiffs have appealed. 

In the contract printed on p. 7 of the 
paper-book the defendants mentioned 
that they had bought in the market the 
goods which they sold to the plaintiffs, 
but there is nothing to show that it was 
intended that they were nob to be liable 
to supply the goods bO'the plaintiffs un- 
less they themselves received the goods 
from their own sellers, and we agree with 
the lower Court's finding on this point. 


The first question is what were the 
due dates for the performance of the con- 
tract. The lower Court has held that 
they were those on which the goods 
ought to have been received in the ordi- 
nary course. Mr. Sardha Ram, for the 
plaintiffs-appellants contends that the 
due dates were the dates on which the 
goods actually arrived in Delhi, and he 


lays stress on the conditions in the con' 
tract that as soon as goods were reosived 
the defendants were to inform the plain- 
tiffs, who were to remove the goods on 
payment of the money to the bank, that 
if the plaintiffs were to remove the goods 
after “ due date " they would be liable 
for interest and godown rent, and that 
the plaintiffs were to pay the godown 
rent from the time when the goods 
arrived. 

Mr. Moti Sagar, for the defendants* 
respondents, argues that these conditions 
indicate only the way in which the con- 
tract was to be performed, but, in our 
opinion, the agreement, that when the 
goods arrived the defendants were bo 
send inbimatioQ bo the plaintiffs who 
were then to pay for them and take them 
away and were to be liable for godown 
rent from the time of the arrival of the 
goods, shows that the time for perform- 
ance was bo be the time when the 
goods actually arrived and the due dates 
expressly mentioned in the contract can 
only mean the date of arrival. The 
argument that the buyers would not be 
bound bo take up the goods if they ar- 
rived after much delay is of no avail in 
construing the contract, which has to be 
taken as it stands and we are of opinion 
that appellants’ interpretation is the 
correct one. We hold, therefore, that 
for tbs calculation'of the damages regard 
has to be had to the actual dates of the 
arrival of the goods, and nob to the dates 
on which the goods might have been ex* 
pectei to arrive. 

The next question is on what dates 
the goods arrived. We have the evi- 
dence of Mr. Grey, the General Manager 
of Messrs. R. J, Wood & Co., who has 
filed a statement, P.W. 1/1 prepared from 
his godown book showing the dites of 
arrival of the railway receipts of the 
various shipments, and we see no go^d 
reason for not accepting that statement. 

It is contended that the plaintiffs have 
not proved when the goods ware shipped, 
but Mr Grey was not questioned m 
regard to the dates of the shipments, 
and we think that the goods of the 
particular shipments mentioned in hts 
register should, in the absence of evi' 
denoa to the contrary, be taken to have 
been shipped at the proper time. The 
railway receipts for goods of the February 
stirpment are shown in the statement 
put iu by Mr. Grey as having arrived 
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from the 2nd July to the 4th October 
1927 ; the railway receipts for goods of 
the March shipment are shown as hav- 
ing arrived from the 3rd September to 
the 7th December 1917 ; and those for 
the goods of April shipment from the 3rd 
September 1917 to the 4th March 1918. 
Allowing ten days as the lower Court has 
done, for the goods to reach Delhi from 
Bombay we take the 14th October 1917 
to be the due date so far as the February 
.shipment is concerned, the 17th Decern* 
ber 1917, to be the due date for the 
March shipment, and the 14th March 
1918 to be the due date for the April 
1917 shipment. 

The number of cases of the several 
shipments in respect of which the plain- 
tiffs are entitled to compensation has 
then to be determined. The lower Court 
is wrong in thinking that the plaintiffs 
ultimately cancelled the contract for the 
February shipment. In their letter, 
P. 19. dated the 29th June 1917, they 
cancelled, not the contract, but eight 
cases, for which the defendants had sent 
them an invoice and pattern, on the 
ground that they were late. In the 
invoice D. 18. sent to them by the 
defendants on the 25th June while the 
shipment was mentioned as the Pebiuary 
shipment, the goods of which had under 
the contract to bo shipped by the lOth 
March, the date of the bill-of*lading was 
given as the 13th April. On the face of 
the invoice therefore the goods had been 
shipped late. We cannot agree with the 
argument that the plaintiffs were bound 
to accept them as goods of the April 
shipment, seeing that the defendants 
had appropriated them to the February 
shipment, and we must hold that the 
plaintiffs were justified in rejecting them 
and are entitled to damages for non-deli- 
very for all the twelve cases of the 
February shipment. Out of the March 
shipment four cases were delivered to 
the plaintiffs, and they are entitled to 
damages in respect of the remaining 
eight. Admittedly none of the goods of 
the April shipment were delivered. 

It remains to assess the damages. 
The contract price per piece was 173, 3d. 
which at the rate of a 5-l/32d. per rupee 
(the rate of exchange current from the 
29fch August 1917 to the Slst March 
1918 (see page 13 of the paper-book A) 
was equivalent to Es, 12'2-6. To this has 
to be added Be. 1-3-5 for expenses which 


the buyers had to bear under the contract, 
and Rs. 2 for the sellers’ profit, making a 
total of Rs. 15-5-11. The market rate on 
or about the due date in respect of each 
shipment is shown by entries in the 
hooks produced by P. Ws 3 and 9 who 
have stated that they keep regular 
books. 

The market rate on the 12th October 
1917, two days before the due date for 
the February shipment, is shown as 
Rs. 24-4-0 per piece (p. 15). Deducting 
Rs. 15-5-11 from this the plaintiffs’ loss 
comes to Rs. 8-14-4 per piece. On 
the 12 cases of the February shipment,, 
each of which contains 50 pieces, the 
loss amounts to 5,328-2-0. 

The market rate on the l6th December 

1917, the day before the due date for 
the March shipment, was also Rs. 24-4-0' 
(p. 22). The plaintiffs’ loss in respect 
of eight cases of this shipment amounts 
Rs, 3,552-1-4. 

The market rate on the 14th March 

1918, which was the due date for the 
April shipment, was Rs. 25-1-0 (p. 16). 
The plaintiff’s loss is Rs. 9-11-1 per 
piece and- on 12 cases it amounts to 
Rs. 5,316-10-0. 

The damages to which the plaintiffs 
are entitled in respect of the shipments 
of February. March and April 1917 thus 
amount to Rs. 14.695-13-4. They have, 
however, limited their claim in appeal 
to Rs. 11,500. 

We accordingly accept the appeal and 
give the plaintiffs a decree for Rs. 11,500‘ 
with full costs in this Court and pro- 
portionate costs in the lower Court. 

Q.B. Appeal accepted. 
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Tek Chand. J. 

Uiran Safe/is/t— Accused— Petitioner. 

V. 

Emperor — Opposite Party. 

Cri. Rev. Petn. No. 1038 of 1927, De- 
cided on 30bh July 1927, from an order 
of the Sub-Judge, Ferozepore, D/- 13th 
June 1927. 

(a) PubUc GambUng Act, S$. 3 and 4.— Persons 
prosecuted, some under S. 3 and others under 
S. i^Jotnl trial Is not illegal. 

The trial of a peraoQ under S. 3, along with 
a number of other persons found in the gaming 
house under S. 4 is not illegal ; 6 P, i?. 1919 Cr. 
and A. I, R. 1922 Lah. 458, Foil. [P 700 C IJ 
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'(6) Public Gambling Act, S-Q- 3 earch warrant 
iUegalSo presumption under the section ca 

be made. , . ... 

The effect of a search warrant baiog illegal 

is that no 

S. 6 can be made m favour oi ^ 

^'Ici P'>bUc aambling Ad.S. ^-f ‘dialed"} 

raJ defecUve-ConvIction Is not vtuated ./ 
ba^ed on legal evidence. 

A conviction S.^ b^ed 

^:rts‘a^ri»c"itij 

itf. An Ghani-'lot Pafcitioner. 

B. C. Soni—lor fcha Grown. 

Judgment. - The pafcitioner Miran 
Bakhsh Kamboh ofjarozapora City has 

GamblinrAofc. 1°^ the owner and 

--•rh^oL: ^“eT s^nfen^l fc~e 
months' rigorons imprisonment^ He has 
mod a petition for revision, and various 
firounde have been urged on hid behalf. 
^ In the first place it is contended that 
the trial of the petitioner under S. 3 
*long with a number of other parsons 
.(who were found in the alleged gaming 
house) under S. 4 was illegal. The law 
on the point has been authoritatively 
laid down by a Division Bench of the 
Ohief Court in Bkana, Mai v. Emperor 
(1) which has been followed by the High 
'Court in Khilinda Bam v. Emperor (2). 

I find no force in this contention and 

overrule it. 

Secondly, it is contended that it has 
not been established that the house in 
question was a common gaming house 
within the definition of that expression 
as given in the Public Gambling Act. 
Both the Courts below, however, have 
found as a fact that the petitioner was 
keeping this house as a gaming house for 
the purpose of making profit or gain and 
that instrument? of gaming were kept 
and found in the house. This is a find- 
ing of fact and, there being evidence on 
the record in support of it, I do not 
feel justified in interfering with it ' 


1 


revision. 

The third ground taken is, that the 
warrant issued for the search of the 
house was defective inasmuch as the 
name of the occupier given in the war- 
rant was Miran Bakhsh, caste Daula, 

(iyri919] 6 P. R. 1919 Cr,=49 P. L. R. 1919 
=49 I, 0. 779=9 P. W. R. Or. 1919. 

(2) A. I. R. 1922 Lab. 458=3 Lab. 359. 


whereas the petitioner is Miran Bakhsh, 
caste Kambob, and that it has been found 
that there is another person living in 
the same neighbourhood who is Daula 
by caste and who answers the descrip- 
tion as given in the warrant. The 
learned Sessions Judge has remarked that 
this was a mere clerical mistake and 
that there can be no doubt that the 
warrant was really meant for the peti- 
tioner as is clear from the boundaries 
given in the plan which was attached, 
to the warrant. The plan, however, is 
not signed by the Suprintendent of Police 
who issued the warrant and seems to 
have bean prepared by L. Diwan Ohand, 
Inspector, who alone has signed it. I 
cannot, therefore, accept the view that 
the plan is a part of the warrant and 
that the two taken together must be 
considered to contain sufficient particu- 
lars as to identify the person whose 
premises were to be searched. I must, 
therefore, hold that the warrant under 
which the search was effected was defec- 
tive, and, indesd Mr. Soni for the Crown 
has practically conceded that this is so. 

The main question, however, is whe- 
ther, in view of the fact that the war- 
rant under which the* search was effec- 
ted was defective and did not contain 
all the necessary particulars as required 
by law, the conviction of the petitioner 
is illegal. After hearing Mr. Gbani for 
the petitioner and Mr. Soni for the 
Crown, 1 am of opinion, that the peti- 
tioner’s contention on this point must 
fail. Granting that the search of the 
petitioner's house was illegal, this cir- 
cumstance alone will not be sufficient to 
quash the conviction. The effect of 
search being illegal is that no presump- 
tion, such as arises under S. 6 of the Act, 
can be made in favour of the proseco- 
tion. If there is sufficient legal evidence! 
on the record to establish that the hoose 
was a gaming house and the petitioner 
was occupying it within the meaning of 
that expression as used in the Act, the 
conviction will not be set aside merely 
because of the irregularities in the search 
warrant. The law on this point has 
been clearly laid down in Hargohind v. 
Emperor (3) and Emperor v. Ahdm 
Samad (4), both of which are cases under 
the Public Gambling Act and in AU 

(3) [1913] 85 All. 1 = 17 I. 0. 676 = 10 

A* Xi. J. 355« 

(4) tl905] 20 All. 210=(1905) A. W. IT. 267. 
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Ahmad Khan v. Emperor (5). which is 
a case under the Excise Act in which a 
similar point arose. I. therefore, hold 
that the irregularities and defects in the 
warrant did not vitiate the conviction. 
Mr. Ghani has cited a Single Bench 
judgment of this Court reported as Raja 
Ram V. Emperor (6). There were, how- 
©veTi several Oiher illegalibie^ cocnoiitfeed 
in that case which vitiated the convic- 
tion. 1 do not think that the learned 
Judge who decided that case intended to 
lay down that a conviction under S. 3 
based upon legal evidence would be 
vitiated merely because of the defects 
and irregularities in the warrant. 

I, therefore, uphold the conviction of the 
petitioner under S. 3 of the Act and, hav- 
ing regard to the evidence on the record, 
and the facts as found by both the 
Courts below, I do not feel inclined to 
interefere with the sentence. The peti- 
tion is, accordingly, dismissed. 

j Petition dismissed. 

(5) A. 1. R. 1924 All. 214=46 All. 86. 

(6) A. I. R.1924 Lab. 247. 
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Jai Lal, J. 

Haiiuman Bakhsh and o£fieivs— Defen- 
dants — Petitioners. 

V. 

{Firm) Balmnkand’Kctnhaya Bal 
Plaintiffs— Respondents. 

Civ. Rev. Petn. No. 435 of 1927, Deci- 
ded on 29th June 1927, from the decree 

of the Dist. J.. Delhi. D/- 4th November 
1926. 

(a) Principal and agent— Agent must sue Ms 
prhicipal for specific amount and not for ac- 
counts. . 

An agent is not ordinarily entitled to insti- 
tute a suit for accounts against 
His suit must be for the recovery of the specific 
amount alleged to be due to him ifoo' the 

principal; .A. l.B. 1924 /‘/rp' 

1926 ht. 141 ; A.I.B, 1925 Bom. 425 ; and A.LB. 

1926 All. 582, Dtst. ; 60 P. B. 1899, 

(b) Principal and Agent-Suit for o^ounts 
bv principal— Money found due to agent Prin 
cipal withdrawing suit— Agent cannot object. 

In a suit by principal against agent for ac- 
counts, although balance is found due to tue 
agent, a decree for the amount found to be 
to the defendant from the plaintiff cannot be 
granted in favour of the defendant and con- 
sequently he cannot-objeot to the withdraw^ of 
the suit by plaintiff, for accounts. [P 702 C IJ 


Jagan Nath Aggarjcal—lor Potitiouers. 
Sardha Ham—iov Respondents. 
Judgment.— -The hrm of Balmukand- 
Kanhaya Lal, the respondents before me, 
instituted a suit for accounts and reco- 
very of the amount found to bo duo 
after the rendition of accounts against 
Hauuman Bakhsh, etc., the appellants. 

It was alleged that the relationship of 
principal and agent existed between the 
plaintiffs and defendants. The defen- 
dants denied the existence of this rela- 
tionship. but the Court found against 
them and granted a preliminary decree 
for accounts. In the judgment it is 
stated that the preliminary decree was 
for accounts and a commissioner was 
appointed to examine the accounts of 
the parties and to report what was due 
from the defendants to the plaintiffs oi 
vice versa. The decree which was pre- 
pared in consequence of this judgment 
merely said that a decree was passed 
against the defendants for accounts m 
favour of the plaintiffs. After the ac- 
counts had been gone into and the report 
of the commissioner received, it was 
found that there was a balance due to 
the defendants from the plaintiffs and 
the Court passed a final decree for tho 
amount found due in favour of tho 
defendants. This decree was, however, 
set aside by this Court and the case 
remanded for further enquiry. The 
plaintiffs then appeared in Court ana 
withdrew the suit which was conse- 
quently dismissed. The defendants there- 
upon appealed to the District Judge on 
the ground that the plaintiffs were nob 
entitled to withdraw the suit as it was 
a suit for accounts in which a decree 
could be given against the plaintiffs m 
favour of the defendants. The learned 
District Judge, however, dismissed the 
appeal on a preliminary objection, hold- 
ing that no appeal lay from an order 
allowing the plaintiffs to withdraw the 
suit. This is an appeal from the decree 
of the District Judge. A prayer is made 
in the grounds of appeal that in case 
this Court holds that no appeal lies then 
the appeal be treated as a x»etition for 
revision. The learned counsel did nob 
contend that an appeal lay to this Court 
and consequently treated the memoran- 
dum of appeal as a petition for revision, 
and the question being one relating to 
the jurisdiction of the Court I permitted 
this course. 


702 Lahore 

On the merits it is contended that 
having regard to the nature of the suit 
ISthe fact that a preliminary decree 
had been passed, the Court was not 
competent to allow the suit to be with 
d^wn. The main ground urged m sup- 
port of this contention is that in a suit 
fike the present the Court is bon^d Jo 
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have not done so and are now attempting 
to obtain a decree against the plaintiffs 
in the suit instituted by the latter. 
This, in my opinion, they are not enti- 
tled to. This petition must, therefore, 
be dismissed with costs. 

j.v. Petition dismissed. 


pass a decree in 


favour of the defendant 


on payment of proper Court-fees for any 

amount that may be found due to him 

on taking accounts. It is, 
conceded by the learned 
, an agent is not ordinarily entitled to 

iinstitute a suit for accounts agajj bis 
principal, and that his suit must be for 
the recovery of the specific amount 
alleged to be due to him from the prin- 

fistfnotion between this suit and the suit 
o a partner against the other partner 
?or rendition of partnership accounts, or 
bv a co-sharar for parti^tion of, joint pro- 
^ fcv 1“ defendants are 

^nbitlod to institute similar suits against 
fhe plaintiffs, and consequently it has 
haen held that the defendants have the 
game interest in the suit as the plaintiffs 
and a decree can, therefore, be passed in 
fcbeir favour against the plaintiffs. Gon- 
geguently Lachmi Narayan Marwary v. 
SalmuJcund Marwary (1) ; Bhatu Ram 
Modi V. Fogal Ram (2); Tukaram Mahadu 
V. Ramckandra Mahadu (3) ; and Devi 
Chand v. Parbhu Lai (4) do not, in my 
opinion, support the contention of the 
counsel for the petitioner, as they all 
relate to suits between partners or co- 
sharers. Jowahar Singh v. Haria Mai 
(5) was cited by counsel for the respon- 
dents as authority in support of the pro- 
position that an agent cannot sue his 
principal for accounts. I hold, therefore, 
that in the present suit a decree for the 
amount found to be due to the defen- 
dants from the plaintiffs could not be 
granted in favour of the former and 
consequently they cannot object to the 
action of the plaintiffs in withdrawing 
the suit for account. It was open to 
them to file a suit for the recovery of 
the amount alleged to be due to them 
from the plaintiffs and to apply that 
both the suits be tried together, but they 

( 1 ) A. i. R. 1924 P. 0. 198=4 Pat. 61=51 
I. A. 821. 

(3) A. 1. B. 1936 Pat. 141=5 Pat. 223. 

(8) A. I. B. 1926 Bom. 425=49 Bom. 672. 

(4) A. I. B. 1926 All. 582. 

<5) [1899] 60 P. B. 1899=6 P. L. B. 1900. 
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Tek Chand. J, 

Shankar Lai — Accused — Petitioner. 

v. 

Emperor — Opposite Party. 

Gr. Rev, Petn. No. 650 of 1927, Decided 
on l6th July 1927, from an order of the 
S. J., Delhi, D/- 16th March 1927. 

(а) Criminal P. C., S$. 190 and 200 — Magts' 
irate taking cognizance of noncognlzable offence 
on police report — Proceedings so initiated are 
neither illegal nor irregular — If defective, such 
defect is curable under $. 537. 

A conviction by a Court of Sessions casnct 
be set aside on revision simply on the ground 
that there is a defect in the initiation of pro- 
ceedings in the commitment Court or some 
irregularity in the commitment proceedings. 
Magistrates are entitled to take cognizance of 
noncognizable ofiences upon a report made in 
writing by a police officer without esamining 
the officer on oath. [P 703, G 2] 

(б) Ctiminal P. C., S. 637 — Prosecution under 
S. 504, Penal Code— ‘Accused aware of words 
complained of — Such words not mentioned In the 
charge — Accused not prejudiced by the techrdcal 
defect — Conviction is proper. 

In a prosecution under 8. 504, if the accused 
is aware of the words complained of but the 
Magistrate does not specifically mention the 
objectionable words in the charge, the accused 
not being misled by the technical defect in the 
charge, bis conviction is not vitiated. 

[P 704. C 1] 

(c) Penal' Code, S. 504 — Accused without 
justification using the expression pahle munh 
se bakko towards police come to serve notice on 
him was held guilty under S. 504. 

Where an accused person without any justi* 
fioation used the offensive expression pahle 
munh se bakko towards a police official come 
to serve a not'oe upon him, as instructed by the 
district authorities : 

Held : that the use of the expression was in- 
tentionally insulting and likely to provoke a 
breach of the peace and hence be was guiJtJ 
under S. 504. [P 705. C 1] 

Duni Chand — for Petitioner. 

Des Raj Sawhney — for the Grown. 

Judgment. — The petitioner Shan- 
kar Lai was tried by a Magistrate of the 
First Glass, Delhi, for an offence under 
Ss. 186 and 504, L P. 0. The charge 
under S. 186 wfis held to be unproved^ 
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bub the petitioner was found guilty under 
S. 501 and sentenced to undergo rigorous 
imprisonment for one year and to pay a 
fine of Rs. 500. On appeal the learned 
Sessions Judge maintained the convic* 
tion, but reduced the sentence to one of 

fine Rs. 500 only. , . 

The petitioner has preferred a petition 
lor revision to this Court and the case 
has been fully argued by Mr. Duni 
•Chand on his behalf and Mr. Sawhney 
lor the Crown. Mr, Duni Chand has as 
eailed the judgment of the learned Ses- 
sions Judge on three grounds. Firstly 
be contends, that -the offence u°aer b. 
501 is a non-cognizable one and that 
proceedings under it could only have 
been initiated on a formal complaint 
filed by Head Constable Mohammad Amin 
■who is the person alleged to have been 
■"intentionally insulted with intent to 
provoke a breach of the peace." He argues 
that as in the present case there was no 
such complaint, the entire proceedings 

wore illegal, if not void ab mitio and for 
this reason, as well as because of the 
further fact that the complainant was 
not examined in accordance with the 
provisions of S. 200. Criminal P- G. 
the conviction must be set aside. 
Secondly, it is urged that the insulting 
words which the petitioner is alleged to 
have used and which are the foundation 
of the charge under S. 50i ought to have 
been specifically mentioned m the charge 
sheet and that this not having bean done, 
the proceedings were materially irr^ular. 
Thirdly, it is argued, that the evidence 
for the prosecution does not support the 
finding of the learned Sessions 'Judge as 
to the abusive language alleged to have 

been used. 

In support of the first .contention Mr. 
Duni Chand has relied upon a Full 
Bench decision of the Bombay High 
Court reported as KinrEmperor v. Sada 

(1) and a Division Bench judgment of 
the Madras Court, In re Perumal Naick 

(2) . He has also invited my attenfcion 
to Dilcin Singh v. Emperor (3). The last 
of these rulings, however, does I not sup- 

, port the contention of the learned 
‘ counsel. In that case it was held that 
a oooviobion by the Court of Sessions 

^ (1) [1902] 26 Bom. 150=3 Bom. L. R. 686 

(F. B.). 

(2) A. I. R. 1925 Mad. 672. 

[ (3) [1918] 40 Oal. 360=17 I. 0, 570—13 Or, 

L. J. 826. 
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cannot be set aside on revision simply 
on the ground that there is a defect in 
the intiatioD of the proceedings in the 
commitment Court or some irregularity 
in the commitment proceedings. It was 

specifically ruled that S. 537, Criminal 
P. C. would cure such a defect. Accord- 
ing to this ruling, therefore, even if there 
was any technical defect in the initiation 
of the proceedings against the petitioner, 
such a defect would not vitiate the entire 
proceedings, but would be cured by S. 537 
Criminal P. C. The second ruling In re 
Perumal Naick (2), no doubt supports 
the learned counsel’s contention ; but 
this ruling was considered and speci- 
fically overruled by the Madras Court in 
the Full Bench decision Public ^Pro- 
secutor V. Ratnavelu Chetty (4). In that 
case the Full Bench ruled that by virtue 
of Ss. 190 (i) (b) and 200, Criininal P. C., 
Magistrates mentioned in S. 190 are 
entitled to take cognizance of nou-cogni- 
able offences upon a report made in writ- 
ing by a police officer without examining 
the officer upon oath. The question was 
considered at considerable length in that 
decision, and after a review of the auth- 
orities the learned Judges held that in 
noncognizable offences-a report in writing 
by a police offcer was sufficient for the 
initiation of proceedings by a Magistrate. 
The Bombay Pull Bench decision in 
King-Emperor v, Sada (1) was discussed 
and was found not to lay down any rule 
contrary to what was laid down by the . 
Madras Court. The view taken by the 

Madras Court is substantially supported 
by a Division Bench decision ol this 
Court reported as Emperor v. Ghulam 
Hussain (5), where the learned Chief 
Justice, and LeRossignol, J., after con- 
sidering the definition of "complaint as 

given in S. 4 (h), Criminal P. G., and the 
provision of S. 190, held that there was 
nothing illegal or irregular in a Magis- 
trate taking cognizance of a non-cog- 
nizable offence on a report in writing 
made by a police officer. Having regard 
to these authorities which have my_ res- 
pectful concurrence, I am of opinion 
that there is no force in the first point 
raised by the learned counsel and his 
contention in this behalf must, therefore 

fail. 

(4) A. I. R. 1926 Mad. 865=49 Mad, 525 
(F B ) 

(5) A.*I.B. 1925 Lab. 237. 
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The second question to be decided is 
whether there is any defect in the frame 
of the charge which would vitiate 

conviction. On this point again, I am 
unable to agree with the learned counsel 
for the petitioner. The head oo“stable 

Mohammad Amin, was examined on oath 

as a witness at the trial and in his state 
^ent he has given in detail the alleged 

abusive language to which he 
tion These words were also mratmned 
fha report of the police on which the 
proceedings were started by the Magis- 
trate. The accused was, therefore, per- 
fectly aware of the words complained 
of, for using which he was being tried. 
The failure of the Magistrate to speci- 
tioallv mention the objectionable words 
in the charge has, therefore, caused no 
prejudice to the petitioner. It is con- 
ceded that he was not taken by surprise 
his defence and there is no reason fco 
Lnnose that he was in any way misled 
bv this technical defect in the frame of 
the charge. I therefore find no-substance 
in the second contention and accordingly 

overrule it. f . , 

Coming now to the merits of the case : 
we find that P. \Y. 1, Muhammad 
Amin, Head Constable, states that 
shortly before the Ramlila which was to 
be celebrated some time in October 1926. 
he was given printed notices (Ex. P-A.) 
and ordered to serve them on all shop* 
keepers in the Ohandni Ghauk and oc* 
oupying balakhanas abutting the cbauk. 
After serving the notices on various per- 
sons be went to the shop of the peti- 
tioner called the Delhi Swadeshi Stores, 
Limited, and presented a copy of the 
notice to him and asked him to receive 
it and give an acknowledgment. On 
this the petitioner replied : “ Pehle munh 
se bakko kiya hai\ The witness re- 
plied that the notice was being distri- 
buted under the orders of the Deputy 
Commissioner. The petitioner enquired 
whether the notice was addressed to the 
Bhopkeepers in general or to him in 
particular. On the witness saying that 
the orders were to serve the notices on 
all shopkeepers, the petitioner refused to 
sign the notice and added rudely : **Tum 
jaise police ke kutton ne Hindustan ko 
tabah kar rakha kai". On this the wit- 
ness moved off. This incident is alleged 
to bav6 occurred at about 1 or 2 p. m. 
The head oouatable made a report to 
his superior ofiScers at 5 p. m. (Ex. P. B.). 


To corroborate the statement of P. W» 

1, Muhammad Amin, the prosecution 
produced P. W. 2, Kanhaya Singh, 
constable, who had accompanied Ma- 
hammad Amin to the shop of the peti- 
tioner. This witness states that when 
Muhammad Amin ’presented a copy of 
the printed notice to the petitioner and 
asked for his signature the latter said : 
“ Munh se bakko ” on which Muhammad 
Amin rapliel that the notice was one 
passed by the District Magistrate and 
that he had been ordered to serve it od 
shopkeepers. The accused then said 
that there was no notice addressed to 
his shop and declined to take a copy of 
it. He added “ Aise aise hukam Deputy 
Commissioner ke bison -ate rahte hain 
main is per dasikhat nahin kurta. ” On 
this the witness and Muhammad Amin 
began to move off when the accused 
shouted “ Hindustan ha turn logon ne nas 
kar rakha hai” Hearing, this, Kanhaya 
Singh says he and P. W. 1 ruturned to the 
kotwali. 

It will be seen that this witness P. W. 

2, does nob corroborate the first wit- 
ness with regard to the use of the highly 
objectionable and offensive words 
“ police ke kutton ne '* which the first 
witness states the petitioner used. The 
petitioner in his statement denied hav- 
ing used this expresdon. After care- 
fully considering the matter, I am of 
opinion, that on the materials on the 
record it will be unsafe to hold that 
this ^pression was used by the peti- 
tioner. If such highly offensive and 
provocative language was used by the 
petitioner, 1 cannot believe that it would 
have escaped the notice of P, W. 3 
Kanhaya Singh who himself is a police 
constable and who would have been 
greatly offended by being called ‘‘police 
ka kutta.” It seems to me that due 
weight has not been given to this aspect 
of the matter by the Courts below. I 
therefore do not find it established that 
this expression was used by the peti- 
tioner. 

It remains, however, to see under what 
ciroumstauoes the petitioner used the 
other expression “ pahle munh is bakko 
towards P. W. 1. In his statemeot 
the petitioner states that he did net 
talk disparagingly of the District Magis- 
trate or of the police, but that when 
P. W. 1 presented the notice to him 
and said that the order was one of the 
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Disbriob Magistrate, he replied that he 
would nob sign it till such time as the 
order was speci&cally addressed bo him. 
On this P. W. 1 addressed him 
rudely and he replied in the same tone. 

In his defence the petitioner produced 
two witnesses who state that P. W. 

1 first used the following expression to- 
wards the petitioner' ''Congress loalon ke 
demagh se garmi abhinnahin nikil.bat* 
on which the petitioner told him not bo 
do baktoas and to go away. It is signi- 
ficant that though Muhammad Amin 
and Kanhaya Singh ware cross-examined 
at considerable 'length on behalf of the 
defence, no question was pub bo them to 
ascertain if P. W. 1 had used this 
objectionable expression towards the 
Congress workers. In these circum- 
stances I agree with the Courts below 
in rejecting the defence evidence and in 
holding that it is not proved that the 
police constables first rudely addressed 
the petitioner. On the record it seams 
to me bo be fully established that the 
petitioner without any justification first 
used the offensive expression " pahle 
muiik se bakko " towards P. \V. 1. 
There can be no manner of doubt that 
the use of such an expression towards 
a police official, who has been instructed 
by the district authorities to serve a no- 
tice upon shopkeepers in the bazar, was 
intentionally insulting and was such as 
was likely to provoke a breach of the 
public peace, lb is obvious that a person 
using such an expression without any 
justification brings himself within the 
purview of S. 504, I. P. C. 

Mr. Duni Chand.for the petitioner, has 
argued that P. W. 1, Muhammad Amin, 
was not in uniform at the time of the 
occurrence and that the use of such ex- 
pression in such circumstances would 
nob necessarily amount to an offence 
under S. 501. There is, however, no 
doubt that the petitioner, at the time of 
the occurrence, was fully aware that 
P. \Y. 1, Muhammad Amin, was a 
police official. He had gone to serve a 
notice which had been issued by the 
district authorities to maintain peace 
and order during the Kamlila celebra- 
tions and ho was accompanied by P. W. 
2, Kanhaya Singh, constable, who 
was admittedly in uniform. There is, 
therefore, no foundation for the sugges- 
tion that the petitioner was ignorant at 
the time that the persons who had come 
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to serve the notice were police con- 
stables. 

I therefore maintain the conviction ; 
but, having regard to my finding that 
the prosecution havo failed to establish 
that the petitioner used the more offen- 
sive expression “ turn jaise police ko 
kutton ne ", I find him guilty of having 
used the words “ pahle munh se bakko ” 
I think 'that the tine of Rs, 500 imposed 
by the learned Sessions Judge is exces- 
sive. In my judgment a fine of Rs. 50 
would be sufficient in a case like this. 
I accordingly accept the petition for 
revision to this extent as to reduce the 
amount of fine from Rs. 600 to Rs. 50. 
In all other respects the petition is 
rejected. It appears from the record 
that the full amount of Rs. 500 has 
been paid, so I direct that Rs. 450 out 
of it be refunded to the petitioner. 

j.'V, Sentence reduced. 
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Broadway, J. 

Phula Singh and others — Accused — 
Petitioners. 

V. 

Empero) — Opposite Party. 

Orl. Rev. Petn. No. 814 of 1927, De- 
cided on 11th August 1927, from an 
order of the S. J., Ambala, D/- 27th 
April 1927. 

Penal Code, Ss. 97 and 00— Person dispos' 
sessed of property can have no right in respect 
thereof. 

Right of private defence does not exist in cases 
in which there is time to have recourse to the 
protection of public authorities and, therefore, a 
person, when dispossessed of land, can claim no 
right of defence of property as against the 
complainant assuming him to be a trespasser 
who had just entered the land : A. I. R. 1924 
Pat. 143, Poll. tl* 700 C 1 2J 

Faqir Chand — for Petitioners. 

Eaj Krishna for Govt. Advocate — for 

the Crown. 

Judgment. — The facts of this case 
are that one Snndar Singh sold 11 bighas 
of land to Phula Singh and two othsr 
persons in 1924. bub for some reason 
or other failed to give them possession, 
with the result that Phula Singh and 
his co-vendees were compelled to in- 
stitute a suit for possession. They 
succeeded in obtaining a decree and were 
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given symbolical possession on the 

lUh April 1925. Snndar Singh died 
towards the end of 1925. whereupon 
Narain Singh and certain other persons 
cwld to® be entitled to this land as 
Snndar Singh's hairs. One of these 
persons. Ohanchal Singh, had 
instituted a pre-emption suit 3 iii this 
land which had been dismissed and, 1 
understand, has been dismissed up to 
this Court. It will thus be seen that 

tL vendees, Phula Singh, etc., were in 
legal, though symbolical, possession of 

^'’Oo^the 18th of July 1923 Narain 

Sin-ih and his companions prooeeded to 
pJough the land and sow chan therein. 

and in the afternoon of the same day 

want down and forcibly evicted Narain 
Sin^h.etc. The police station is some 
eight miles away and Narain Singh 
reported the matter on the 2lst, wh le 
Phula Singh put in a complaint in the 
Court of a Magistrate three days later, 
nwinfl to the fact that the iatervening 
days '’were holidays. The Magistrate 
convicted both sides, but on appeal the 
learned Sessions Judge has acquitted 
Narain Singh and his friends, but has 
uphsld the conviction of Phula Singh, 

etc. 

These latter have come up to this 
Court through Mr, Fakir Ohand who has 
contended that his clients (the peti* 
tioners) were entitled to turn out, 
forcibly, Narain Singh and his friends, 
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party in the 'morning and the present 
petitioners ousted them in the after- 
noon, and it is for this reason strongly 
urged by Mr. Fakir Ohand that Narain 
Singh, etc., could not be regarded as 
trespassers in peaceful possession. While 
there is something to be said for this 
position it seems to me that once the 
present petitioners bad lost possession 
of the land they should have proceeded 
to the police station and obtained the 
assistance of the police instead of them- 
selves ousting the trespassers. At the 
same time I consider that the offence 
committed by them is of such a nature 
as does not require any heavy sentence. 
While I maintain the conviction, I 
reduce the sentence in the case of each 
petitioner to the period of imprisonment 
already undergone, and direct that they 
be discharged from their bail-bonds. 

N.D. Sentence reduced. 
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Tek Ohand, J. 

Ranjha Mal and another 
Petitioners. 


Aocused““ 


King-Empero) — Opposite Party. 

Orl. Rev. Petn. No. 696 of 1927, 03- 
cided on 22Qd July 1927, from the order 
of the Sessions Judge, Ferozepore, D/-24th 
March 1927. 


inasmuch as the petitioners were en- 
titled to the land and were in actual 
possession. Various authorities have 
bean cited dealing with the question of 
the right of defence of property, but it 
seems to me that the more appropriate 
is one cited by counsel for the Orown, 
Jassu Ram v. Emperor (l). There the 
complainant had managed to get pos- 
session of a certain plot of land and 
was in use and occupation of the same. 
Some time later Jassu Bam and others, 


(а) Punjab Minor Canals Act (1905), S. 10— 
An officer is not entitled to set fire to reeds on 
private property — Penal Code, S. 332, 

SeotioQ 10 of the Aot does not authorizs the 
Collector to enter upon the property of private 
individuals and to set fire to plants or trees 
growing thereon in order to facilitate the 
deposit of soil or silt excavated from the oanal 
bed. Therefore, an officer doing any of the 
above acts oannot be said to be acting in the die* 
charge of bis duty as a public servant within 
S. 332, I. P. C. CP 707 C 9] 

(б) Penal Code. S. 99— Exercise of right 
against public servant-^Apprehension of death 


claiming to be enfeifeled to the land, 
forcibly removed the oomplainanfe from 
fche said plot. It was held that they 
bad no justiffcation for doing so and that 
they could not claim a right of defence 
of property as against the complainant 
assuming him to be a trespasser. In 
the present case it is true that Narain 
Singh, etc., had entered upon this pro- 
(1) A. 1. R. 1921 Fetna 143. 


or grievous hurt must exist. 

Under S. 99, I. P. 0., the right of private 
defence against an injury apprehended to be done 
by a public servant extends only to those cases 
in which there is a reasonable cause of appre* 
hension of death or of grievous hurt being 
caused by the aot of such public servant. 

[P 707 C 9] 

Amolak Ram Kapur for Nand hal ’ 
for Petitioners. 

D. R. Sawhney — for the Orown. 
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Judgment. — Tha pabibioners Rmjha 
and Girdhari along with a nuiubac of 
■other parsons wara triad under 

S 3 . U7. 332 and 353, L P. G. Soma of 

•the aoomed were aiquibbed, but Girdhari 
was conviotad under Ss. 332 and 147 and 
-santenoad to undergo rigorous imprison- 
manb Cor three months and pi.y a fine 
of Rs. 103. Ranjhi was conviotad under 
S. 353 and santanced to undergo rigor- 
ous imprisonment for three months 
and pay a fine of Rs. lOO. Five other 
parsons were found guilty under 
Ss. 353 and 147 and sentenced bo various 
uunishmants. On appeal the learned 
Sessions Judge held the charge under 
S. 147 unproved and a^quifcfced all fche 
oonviots except Girdhari and Ranjha. 

Ha found Girdhari guilty under S. 332 
only and Ranjha under Ss. 332 and 109 
and sentenced each of them to pay a fine 
of R3. 200. Ranjha and Girdhari have 
ooma up in revision bo this Court and I 
have heard lengthy arguments on their 

behalf as well as for the Grown. 

The first question bo be decided la 
whether Girdhari, petitioner, has been 

rirthbly convicted under S. 332, I. P. O. 
The findings of the learned Sessions 
Judge are that S. 14, Minor Canals 
Act. is inapplicable bo the present case, 
inasmuch as no rule or bye-laws have 
been issued by the Local Government as 
required by that section. He has held 
that the villagers had been summoned 
by Mushtaq AU. Sub-overseer, for con- 
sultation about the removal of the reeds 
and negotiations were going on with 
them for the purpose. He has also 
found that on the villagers refusing bo 
voluntarily burn their reeds due to the 
nreseoce of certain receptacles for storing 
of bhusa and the existence of some sheds 
in the neighbourhood, Mushbaq All was 
going to set fice to the reeds when 
Girdhari Lai gave a blow with a stick 
to Mushbaq AU with a view to prevent 
him from setting fire to the reeds. Now 
in order bo substatiate the charge under 
S 332, it must be established that 
Mushtaq AU was acting in the discharge 
of his duty as a public servant. For the 
Crown it had nob been shown under 
what provision of the law it was oom- 
cebenb to Mushtaq AU bo set fire bo the 
reeds belonging to the villagers. Before 
•me it is conceded that the reeds were 
the private property of the villagers, 
bub it is urged that the act of Mushbaq 


AU came under S. 10, Minor Canals Act. 

A reference to the provisions of that 
section, however, shows that it has no 
applicability bo the facts of the present 

case. It does not authorize the Collec- 
tor to enter upon the propei'ty of pri- 
vate individuals and to set fire to plants 
or trees growing thereon in order to 
facilitate the deposit of soil or silt ex- 
cavated from the canal bed. For that 
purpose power is given to the Collector 
to taka action under S. 14 ; bub, as al- 
ready remarked, the necessary require- 
ments of S. 14 have not been fulfilled in 
this case and, as rightly pointed out by 
the learned Sessions Judge, that section 
is inapplicable. S. 10 gives the Collec- 
tor powers of control, management and 
direction for the efficient inaintenance 
and working of canals, notwithstanding 
the existence of any rights in or over a 
canal or watercourse. The phraseology 

of this section leaves no doubt that it 

does nob authorize the OoUector bo enter 
upon the private property of a neighbour- 
ing proprietor and deal with R. ue 

likos. I am, tharefote, of opmion fchat 
the conviction under S. oo2, X. ir. u., 

cannot be sustained. ^ 

At the same time I have no doubt 

that the act of Girdhari petitioner 
clearly falls under S. 323, I. P. 0., 
Mr. Amolak Ram for the petitioner con- 
tends that on the finding of the learned 
Sessions Judge Girdhari petitioner must 
be held to have acbei in tha exercise of 
tha right of private defence of property, 
inasmuch as ha wanted to protect the 
reeds belonging to him and the other 
villagers from being set on fire by 
Mushtaq AU. There is. howevei;. no 

force in this contention, as under S. JM, 

IPG, the right of private defence 

against an injury apprehended to be 
done by a public servant extends only 
to those cases in which there is a reason- 
able cause of apprehension of death or 
of grievous hurt being caused by the 
act of such public servant It is ob- 
vious that the present case does^ not tall 
■within the exception mentioned m 
S 99. I am, therefore, of opinion toat 
even though Mushtaq AU was acting 
beyond the powers that were legally 
vested in him. the petitioner Girdhari 
had no jurisdiction for taking the law 
into his own hands and giving a lathi 
blow to him. I, therefore, hold that 
Girdhari is guilty under S. 323, 1. P. 
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Having regard fco the fact that the 
canal authorities, and particularly 
Mashtaq Ali acted in a manner which 
was not in accordance with law and 
under circumitances which greatly pro- 
voked the villagers. I think the fine oE 
Rs. 200 imposed on the petitioner 13 ex- 
cessive. I would reduce it to Bs. 50; 

Rinjhi, patitioner, haJ baaa 
for abatting the offenae of Girdhari. 

U \raf "ah TnT' hiroo" pIn?on°s. 

Having regard to tba fact that these 
witnessea have grossly exaggerated the 
affair and have tried to implicate as 
many persons as they could, I am not 
prepared to hold that there are sufficient 
materials on the record to convict 
Raniha of abetment of the 
mitted by Girdhari. I would, therefore 
accept his petition for revision and 

acquit; him* 

The result; i3 fchat: the pafcibion 13 ac* 
cepbed fco fchU extent; that Rinjha is 
aGquifcbed and the conviction of Girdhari 
i 9 altered from one under S. 332 fco that; 
under S. 323, I. P- 0 - aod fcho sentence 
of fine imposed on him is reduced to 
R? 50 . The whole of the fine piid by 
Ranjha and fche excess paid by Girdhari 
will be refunded. 


D.D. 


Sentence reAnocA 
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Tek Ohand, J. 

Jamna, Das — Accuse! — Petitioner. 

v. 

Emperor — Oppesite Party. 

Orl. Rev. No. 692 of 1927, Decided on 
24th June 1927, from the order of the 
Dist. Magistrate, Gurdaspur, D/- 27th 
March 1927. 

Penal Code, Ss. 185 and 225*i? — Escape from 
lawful custody does not amount to obstruction, 
bul it constitutes an offence under S. 225-B, 

Escape from lawful custody of a process ser- 
ver does not amount to obstruction to a public 
servant in the discharge of his duties, nor does 
the act of a person in running away and shutting 
himself up in a room and refusing to come 
out constitute voluntary “obstruction”, but it 
constitutes an offence under S.225-B 2 B. H. C, 

128 (F. J3.), Poll. [P 708 C 2 ; P, 709 C 1] 

Shambu Lai Puri — for Patitioner. 

Judgment. — The findings of the Courts 
balow are that in execution of a decree 
obtained agaiosfc him by one Bhanu 


Shah, Jamna Das petitioner was arres* 
feed by KeshoRam, process-server, on the 
25th April 1926, and that after his ar- 
rest ha managed to escape from custody, 
went inside his house, shut; himself up 
fchera and refused to come out. On these 
findings he has been convicted under 
S. 186, I. P. C., and sentenced to two 
mcnbhs’ rigorous imprisonment and a 
fine of Ri. lOQ. 

On revision the first point urged is- 
fehab the evidence of the process-server 
Kanshi Ram does not support the finding 
that the petitioner had actually been 
arrested before he went inside th& 
house and lockel himself up there. In 
his report, made on the back of the- 
warrant on the 25bh April 1926, fcha pro- 
cess-server stated that he had actually 
arrested the petitioner before he 
managed fco make his escape. When 
examined in Court, he admitted fchis re- 
port as correct, but stated that when he 
showed fche warrant to the petitioner he 
at once ran away and shut himself up in 
his house. In this deposition he did not 
state that he had actually arrested the 
.petitioner. The evidence given in Oourfc 
by Bhanu Shah (P. W. 1}, the decree- 
holder, and fche other witnesses who 
were present at the time of fche occur- 
rence, is that the petitioner ran away 
after he had actually been arrested by tbo 
process-server. Though the process-server 
is now trying to go* back upon his report, 
there is sufficient evidence on the record 
to support the finding of the Oourte 
below that the petitioner had actually 
been arrested before he made good 
his escape. I, therefore, overrule this 
contention. 

The next question is whether the act 
of the petitioner in escaping from the 
custody of the process-server and going 
inside on some pretext or the other, lock- 
ing himself there, and refusing to coma- 
out, constitutes voluntary obstruction of 
a public servant in the discharge of his 
public functions within S. 186, 1. P. G. 

In my opinion the question must be 
answered in the negative. It was held, 
as long ago as 1865, by a Full Bench of 
the Bombay High Court in the case of 
Reg. V. Poshu (1), that escape from lawful 
custody does not amount to obstrnctioo 
of a public servant in the discharge of 
his duties, and I am not aware of any 
case in which a contrary vi ew has heen 
' 2 B..H. 0. 128 (184J (P. B.;. 
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taken. Nor can it be said that the fur* 
ther act of the petitioner, in running 
away and shutting himself up in a. room 
and refusing to come out, is voluntary 
“obstruction.” Such conduct is no more 
than mere passive resistance or an at- 
tempt to evade the process of the Court. 
It cannot by any stretch of reasoning be 
■described as obstruction. I am, therefore, 
unable to uphold the oouvictiou of the 
petitioner under S. 186, I. P. C. 

At the same time it seems tc me that 
|bhe petitioner in escaping from lawful 
loustody is clearly guilty under S. 225-B, 
il. P. 0. The facts found are, as already 
stated, that the petitioner had been ar- 
rested in execution of a warrant legally 
issued by a competent Court and, after 
bis apprehension, he escaped from the 
custody of the process-server. These acts 
constitute an offence under S. 225-B, 
I. P. C. It is no doubt true that the 
petitioner was not tried under that 
section, but all the 'material facts were 
stated in the complaint and were duly 
deposed to by the prosecution witnesses 
and it cannot be said that the petitioner 
■would in any way be prejudiced by the 
alteration of the finding by this Court. 
I, therefore, convert the conviction of 
the petitioner to one under S. 225-B, 
I. P. C. 

The petitioner was in jail for 27 days 
and is now on bail, and I do not think it 
is a case in which he should be sent back 
to jail. I, therefore, reduce the period of 
imprisonment to the period already 
tindergone, bub maintain the sentence of 
fine of Rs. 100. In default of payment 
of the fine the petitioner must suffer 
rigorous imprisonment for one month as 
ordered by the trial Court. 

With this modification, the petition is 

dismissed. 

n.d. Petition dismissed. 
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' Tek Csand, J. 

Uimadi Lett and another — Accused 
—Petitioners, 

V. 

Emperor — Opposite party, 

Orl. Misc.Patn.No. lOiof 1927, De- 
cided on 4th July 1927, for transfer of 
the case from the Court of the Dist. 
Mag., Gurgaon. 


Criminal P.C„ S. bid,— Question to he con' 
slderod Is whether accused thinks 

that he would not have a fair trial. 

In (lealiug with applications for transfer, the 
High Court bas to consider not whether any 
real bias exists in the mind of the presiding 
Judge against the accused, but the question is 
whether oircumstances do not exiit which, 
though they may bo susceptible of explanation, 
are nevertheless calculated to create in the minds 
of the accused a reasonable apprehension that 
they would not have a fair and impartial trial, 
lu determining whether the apprehension is 
reasonable or not the Court has not to come to 
a conclusion on abstract principles but has to 
bear in mind the degree of intelligonco of the 
accused, Sergeant v. Dale (1877) ‘2 Q. B. D. 55S 
and The King v. Sussex Justices Ex parte 
Me. Carthy, (1921) 1 K.B. 256, Foil., A.l.B. 1923 
Lah. 2G4; A. I. R. 1925 Lah. 361 and Lah. Cr. 
M. 8 0/1926 Ref. [P 710, C 1] 

Where the accused had a reasonable belief 
that they had by various acts of theirs incurred 
the displeasure of the -District ^lagistrate and 
other local authorities, and that they would not 
have a fair and impartial trial in that district 
and the belief was strengthened by the fact that 
the Superintendent of Police conferred with the 
District Magistrate with regard to their oases 
before the prosecutions were actually launched 
and there was the further circumstance that 
legal practitioners at the place evaded taking up 
the oases of accused, 

Seld : that the cases of accused ought to be 
transferred. CP 710, C 1] 

Sha)Ttair Chand — for Pabitionora. 

C. H. Carden Noad—iov the Grown. 

Order . — Massadi Lai and Makhan 
Lai, petitioners, have tiled appplications 
for transfer to another district of three 
criminal cases pending against them 
under S. 153, 1.P.O., Ss. 353, 147 and 332 
I. P. G., and S. 32, Act 5, 1861 res- 

pectively in the Court of Mr. Brayne 
District Magistrate of Gurgaon. The 
applications are supported by affidavits 
filed by Mussadi Lai and are opposed on 
behalf of the Crown. The learned Gov- 
ernment advocate has placed before mo 
a copy of the reply to the allegations 
made in the affidavit that bas been 
furnished bo him by the District Magis- 
trate. 

After hearing Mr. Shamair Chand foi 
the petitioners and Mr. Carden Noad 
for the Crown, I have come to the con- 
clusion that the interests of justice re- 
quire that these cases should be tried in 
another district. In my opinion it is 
amply borne out that the petitioners 
have a reasonable belief that they have 
by various' acts of theirs incurred the 
displeasure of the District Magistrate 
and other local authorities, and that 
they will not have a fair and impartial 
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trial iD tha': district. This belief is 

strengthanea by the ^aot, whiob is ad 
milted by the District Magistrate, that 
rbrSupeHntendent of Police conferred 
with him with regard to these cases before 

the proseontion was actually 
There is also the further circumstauce 
which appears from the statement of 
Mussadi Lai in his affiaavit. that legal 
practitioners at Gnrgaon have evaded 
Uking up the cases of the peti 

This allegation is not con- 
tradicted in tha reply submitted by the 

District Magistrate. , • t 

While coming to this conclusion I 

wish, however, to make it clear that I 
have no doubt whatsoevei that the 
fearned District Magistrate appeals 
throughout to have acted in perfect good 
f“th in the discharge of his admin, stra- 
Mva duties as the head of the district, 
and there is absolutely nothing to in- 
dioabe fcbat fcbera is any real biag in his 
mind against the petitioners. But, as 
has been pointed out over and over 
again, in dealing with such applications 

hat this O^nrt has to consider is not 
Whether any real bias exists in the mind 
of the presiding Judge against the ac- 
cused but the question is whether cir- 
cumstances do not exist which, though 

they may be susceptible of explanation, 
are nevertheless calculated to create in 
the mind? of the accused a reasonable 
apprehension that they would not have 
a fair and impartial trial. In determin- 
in'* whether the apprehension is reason- 
iable or not we have not to come to a 
conclusion on abstract principles, but 
have to bear in mind the degree of in- 
telli'^ence of the accused. As observed 
by Lush, J.in the leading case of Sergeant 
V. DiU (1) in such matters 

tha regard nob so saoh perhaps to the 

motives which might b3 sipposed to bias the 
Judge, as to the susoeptibilities oi the litigant 
parties Oie impoctkot objejt, at all events, is 
to ciear away every thing whish might en- 
gender suspicion and distrust oi the tribunal, and 
so to pro note the feeling of confidence in the 
administrabion of justice which is essential to 
sociil order and seeurity. 

The point has bean emphasized by 
Lird Sawart, 0. J., in the recent case of 
The King v. Sussex Justices Ex parte 
Me Birthy (2) in the following words : 

Tha trial of a oase should be oondneted in an 
atmosphere which doss not create even a suspi- 

(1) [1877] 2 Q. B. D. 553=43 L. J. Q. B. 78L 
=37 L. T. 153. 

(2) [1924] 1 K. B. 256. 


cion that there has been (or is likely to be) an 
improper interference with the course of justice 

A long line of cases shows that it is not 

merely of some importance but is of funda- 
mental importance that ]ustice should not only 
be done, but should manifestly and undoubtedly 
be seen to be done. 

The question has been discussed at con' 
siderable length by Broadway, J., in 
Sardari Lai v. Crown (3) and by the 
learned Chief Justice in Amur Singh v. 
Sadhu Singh (4) and I do not propose to 
discuss the authorities -at any length. 
I may, however, refer to an .unpublished 
decision in Pandit Madho Parshady. 
Crown (Criminal Misc. No 8 of 1926, in 
which the late Mr. Justice Martineau^ 
under somewhat similar circumstances, 
ordered the transfer of a criminal case 
from the Court of the District Magistrate, 
Gurgaon, to the Hissar District on the 
5th of March 1926. 

I accordingly accept these petitions 
and direct that the three cases aforesaid 
be transferred from the Court of the 
District Magistrat, Gurgaon to that of 
the District Magistratee, Bohtak, who 
will try them either himself or send 
them to such other comptent Magistrate 
as he may think 6t. 

D.D. Petition accepted. 

'(3)" A. 1. “k. TgijT La^ '264"^3 L%h. 443. 

(4) A. I. R. 1925 Lih. 361=5 Lab. 396. 
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Santa Singh — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Orl. Rev. Petn. No. 1101 of 1927, 
Decided on 12th August 1927, from 
order of the Dist. Mag., Amritsar, D/" 
20th June 1927. 

iJeTa) States Protection Act (1922), S. 3-** 
Truth of allegations may be proved in mtUgctio 
of the penalty. 

Where a persoa is charged under 8. 3 of t c 

Act, he has a right to plead extenuating oircu^ 

stances such as a worthy motive in mitiga 
of the penalty to ba imposed in the event of co^ 
viotion and that for the purpose of making go 
that plea it may be necessary for him to sn 
that the offensive allegations were q l) 

^ (6) Criminal Trial— Accused can set up 
inconsistent pleas. 

An accused person cannot be 
setting up inconsistent pleas : 16 ^ q\ 

and /. I.S. 1923 Cal. 717, Btl. on. [713. 0 
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Alam — lor Pebibioner. 
iJw/ud— for tha Crown. 
Coldstream, J. — Santa Singh, peti- 
tioner, is being prosecuted in the Court 
of the District Magistrate, Amritsar, un- 
der S. 3, of bhe indian States (Protection 
against Disaffection) Act, 1922 to be re- 
ferred bo hereinafter as the Act of 1922, 
in respect of a writing under the title, 
“Patiala’s Zulum No. 1" published on 
26bh January 1927 in the newspaper 
called the Sacha Dhandora, Amritsar, 
of which the petitioner is alleged to have 
been at the time the editor, printer and 

publisher. . . o t 

A charge was framed against banta 

Singh on the 16bh of June. Santa Singh 
pub in a written statement denying that 
he was the. editor, printer and publisher 
of the Sacha Dhandora and that he 
was in any way responsible for the publi- 
cation of the offensive article- He also 
denied that the article had brought the 
Maharaja of Patiala into hatred and 
asserted that the obicot of the writer of 
the article was simply to draw the atten- 
tion of Government to the existing state 
of affairs and to provoke Government to 
an enquiry. The allegations were true 
and would be proved bo be true, and their 
publication was in the public interest. 

Santa Singh pub in a list of 45 wit- 
nesses whom he wished bo be summoned 
in his defence. On the 20th June the 
District Magistrate recorded an order 
under S. 257, Criminal P. 0., refusing to 
summon any of these witnesses on the 
ground that the only purpose for which 
they were summoned was vexatious. 
Against this order Santa Singh had pQ«i“ 
tioned under the provisions of S. 439 of 

the Code. , 

The petition came before Broadway, J. 

For the pebibioner counsel relied upon 
Emperor v. Rajpcil (1),' arguing that evi- 
dence proving the truth of the allegations 
would be relevant as showing the inten- 
tion of the writer as well as relevant on 
the question of sentence to be passed in 
the event of coaviction. On behalf of 
the Crown the psbition was opposed by 
the learned Government advocate who 
coatended that the judgment cited was 
nob a correct exposition of 'the law. In 
view of this confeentioo Broadwayt 
referred the matter to a Division Bench 
and the petition is accordingly before us. 
We have heard Mr. Muhammad Alam 

(1) A. I. », 1926 Lab. 195=7 Lah. 15. 


for the petitioner and tlie Government 

advocate for the Crown. 

The learned District Magistrate has 
held that the petitioner’s application for 
the summoning of his witnesses could 
only be for the purpose of vexation, bo* 
cause, as the District Magistrate puts it, 
it was 

obviously no auswet to the charge of an 
offence defined as this offence is defined, to plead 
that the allegations mide were true 

and he saw no reason to call witnesses 
whose evidence could not affect the point 
bo be decided. He remarked that in this 
case he »would not accept the position 
that truth could be considered in miti- 
gation of the offence since the accused 
out of his own mouth and by the cross- 
examination of his ' counsel 'stood before 
him as an illiterate yokel who, whebber 
ha was or was not the ^publisher of the 

Sacha Dhandora,. was in any case in no 

position to examine with due care and 
caution the evidence in support of what 
he was alleged to have published, and to 
say that, having examined it, he believed ^ 
himself bo be publishing what was true- * 
To establish the charge as -framed by 
the District Magistrate against the peti- 
tioner in this case it has to be proved 
that by publishing the article the peti- 
tioner : (a) did bring into hatred or con- 
tempt the Maharaja of Patiala, or (b) did 
excite disaffection towards him, or that 
by publishing the article he(c) intended 
to bring the Maharaja into hatred or 
contempt ; or (d) intended bo excite dis- 
affection towards him. The prosecution, 
who have closed their evidence, have 
nob attempted to prove (a) or (b) 
and it will be for the Magistrate bo 
decide whether the petitioner intended 
to bring the Maharaja into hatred or con- 
tempt or excite disaffection towards him. 
There can be no doubt that intention is 
an essential ingredient of the offence 
described in tho Magistrate's charge and 
Mr. Muhammad Alam, who has referred 
to a number of rulings under S. 124-A and 
153-A, I. P. G., has arguedHhat the ques- 
tion of the truth of the allegations made in 
the article must be regarded as a relevenb 
matter not only on the question of 
punishment but as relevant to show the 
intention of the publication and there- 
fore relevant on the question of whether 
any offence was committed. I do not 
think it proper at the present stage of 
this prosecution, or necessary in view of 
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the order I propose to pass, to express 
any opinion either as to the correctness 
of the learned Magistrate's view that a 
plea of trnthfulness cannot be an answer 
Co a charge under S. 3 of the Act of 
or to discuss the soundness of the princi- 
ples annunciated by Martineau, J., m 
Emperor v. Hus Pal{l)‘ That judgment 
was in a case under S. 153-A, I. E. O., 
which is a different offence from the one 
made punishable under S. 3 of the Act 
of 1922. 

I do not think that the District 
Magistrate acted rightly in refusing to 
allow the petitioner an opportunity of 
proving the truth of the allegations in 
the arbiola. for the publication of which 
ho is being prosecuted. There can bo 
no doubt that the offence with which he 
is charged may ba yisitsd wifch ponalbids 
of varying severity, imprisonment which 
may be simple or rigorous, for one day or 
for five years, with or without fine or 
with fine alone, and it cannot be disputed 
that the petitioner has a right to plead 
extenuating circumstances such as a 
worthy motive in mitigation of the pan- 
alby to bs imposed in the event of con- 
viction and that for the purpose of mak- 
ing good that plea it may be necessary 
for him to show that the offensive 
allegations were true. The learned 
Government advocate is unable to cite 
any authority in support of his conten- 
tion that in a case of this kind such a 
plea in mibigabiou of his offence is -not 
open to the accused. 

Before Broadway, J. Dr. Muhammad 
Alam stated that the alternative defence 
set up by his cUeut (namely the denial 
that accused was in any way responsible 
for the publication of the offensive arti- 
cle) was a foolish one. Dr. Muhammad 
Alam has during the present proceedings 
bsfore us filed a written statement 
(which has beea placed on the record) 
explaining that what he said before 
Broadway, .T. was said on the understand- 
ing that the accused had really signed 
a declaration under the Press and Regis- 
tration Act ; his present instractions are 
that the accused still denies that he 
signed any such declaration and Dr. 
Muhammad AUm desires us to record 
his statement that 

la case It ia not proved against hitu (that he 
signed a declaration) the petitioner oonsidera 
his defence to be a valid one. 

The effect of this action by Dr. 


Muhammad Alam is to revive both de- 
fences and the learned Government 
advocate protests against the proposal 
that the petitioner should be allowed to 
put forward two pleas apparently hope- 
lessly inconsistent, namely (a) that the 
petitioner did not publish the offending 
article and (h) that the circumstances in 
which it was published mitigate the 
offence, and ho urges that the District 
Magistrate’s order should be upheld in 
view of this inconsistency. There is, 
however, good authority for the view 
that an accused person cannot be barred 
from setting up inconsistent pleas, ij 
need refer here only to two rulings of' 
Division Benches of the Calcutta High 
Court ’Kali ' Parsad Banerjee v. King’ 
Emperor (2) aud Eagendra Chandra 
Dkar V. King Emperor (A. 1, R. 1923 
Gal. 717), in the latter of which it was 
remarked that, while there can bo no 
doubt that by setting up an inconsistent 
defence the case for the accused be- 
comes considerably weaker, -there is 
nothing illegal in setting up an alter- 
native and inconsistent defence. For 
thass reasons I would set aside the order 
of the District Magistrate- 

It is possible that the District .Magis- 
trate, after reviewing the matter with 
reference to each witness cited, may still 
find that some of the witnesses named 
havs been cited for the purpose of vexa- 
tion or delay or for defeating the ends 
of justice. If 80 he may of course 
refuse to issue process against those wit- 
nesses after recording the grounds for 
his refusal ; or it may happen that after 
calling and hearing some of the witnesses 
the District Magistrate may find himself 
convinced that the remainder have been 
cited merely for' the purpose of vexation 
etc. Iq this case it would be open to 
the District Magistrate to refuse to sum- 
mon them after recording his reasons. 
D-’. Muhammad Alam states that he 
withdraws th ) application for summon- 
ing His Highness the Maharaja of 
Patiala. As regards witnesses outside 
the jurisdiction of the Oourt ( for in- 
stance, prisoners in the Patiala jail) he 
proposes to ask for proceedings under 

S. 503. Griminal P. 0. 

Tekchand, J. — I agree in the order 
proposed. 

D.D. Order set aside. 


(2) C1915] 16 Or-. L. J.. 76^36 I. C. 669, 
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GurdittaShah and a}iothe) — Accused 
— Appellants. 

V. 

Emperoi — Opposit Party. 

Crl. A. No. 59i of 1927, decided on 8bh 
August 1927, from an order of the 1st 
Cl. Magistrate, Attock, D/- 31sb May 
1927. 

Crimhi'il P. c., S. 162. Proviso-Proviso ap- 
plies to wifyiesses called by the prosecution only. 

The proviso to S. 162 applies to statements 
made by persons who are called as witnesses lor 
the proseoutioQ only and not if they are sum- 
moned by the Court at the "Ugg®st;oa ol 
defence. lP7UL<iJ 

G. C. Naraiig and B. B. Puri— tor 
Appellants. 

D. Saiohney— tor the Crown. 
Judgment — The appellants, Gur- 
dibta Shah, aged 40 years of Patehjang 
and his servant Ghaman Singh Gorkha 
aged 24 have been convicted by the. 
Magistrate, First Glass, (with enhanced 
powers) Abtoek,under Ss. 307 and 307/109, 

I. P. C., respectively. Gurditta Shah has 
been sentenced to rigorous imprisonment 
for 5 years and a fine of Rs. 500 and 
Ghaman Singh to rigorous imprisonment 
for 18 months. Both convicts have 

appealed. • lu *. 

The case for the prosecution is that 

Gurditta Shah had obtained a decree for 
Ra. 375 against P. W. ^ 5, Shahia, of 
Mauza Sadkali in execution of which he 
had got issued a warrant for the arrest 
of the judgment-debtor. Ori the morn- 
ing of the 20bh November 1926, he, 
■with his servant Ghaman Singh Gorkha 
and Kasam shah process-server, went to 
mauza Sadkal to effect the arrest of 
Shahia. On reaching the village, they 
discovered that Shahia, having gob in- 
formation of their- arrival, had gone 
away to .the house of P. W. 1, Shera. 
The appellants and Kasam Shah fol- 
lowed him there and got hold of him 
and began to beat him with fists and 
ticks. He beseeched them not to do so, 
but they would not listen. In the mean- 
time, P. W. 10 Mt. Gauhri, wife of 
Shera, came up from outside and finding 
the appellants beating Shahia remons- 
trated with them, whereupon Gurditta 
Shah appellant loaded his gun and fired 
At her, causing her serious injuries. 
She fell down immediately and became 
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unconscious. On this, Gorkha shouted 
out to Gurditta Shah to fire at Shahia 
also, ^teanwbile several neighbours in- 
cluding Gulab Khan lanibardar arrived 
on the scene. They secured the gun 
Ex. P. 1 and the Jhola Ex. 1". 2 from 
GurdittaShah. On opening the gun a 
live S. G. cartridge was found in the 
left barrel and a spent cartridge in the 
right. From the Jhola were recovered 
8 live cartridges and one spent cartridge. 
Gulab Khan lambardar took all these 
articles in his possession. Soon after, 
Mt. Gauhri's husband Shera, who was 
away from the house, returned on get- 
ting information of the occurrence. He 
went to the thaiia and made the first 
information report Ex. PA a-l* about 
9-30 A. M. Shahwali' Khan Sub-In- 
spector reached the spot at about 11 A.M. 
and after taking possession of the gun, 
cartridges and the jhola arrested both 
Gurditta Shah and Ghaman Singh. Mt. 
Gauhri recovorod consciousness soon 
after and was taken to the hospital at 
Fatehjang, where she was examined by 
P. W. 8, Dr. Muhammad Niwaz, 
Assistant Surgeon. She ^8*^^ found to 
have a lacerated wound 7 ” x J ” the 
edges of which were burnt. The crest of 
the ilium was smashed on the left side 
and 8 small pieces of the fractured iliac 
bone were removed from the wound'. 
He also examined Ghaman Singh appel- 
lant and found nine simple injuries on 
his body, some caused by a blunt wea- 
pon and others received during a scuffle. 
One of the injuries was a contused 
wound 1 "x 1/6" below the left eye with 
swelling of surrounding hurt and con- 
gestion of the loft eye. Gurditta Shah 
was found to have two superficial 
scratches behind the right ear and in 
front of the left knee, probably caused by 
having been thrown down in a scuffle. 

The. appellants, in their defence, ad- 
mitted that they with the process-server 
went to Sadkal to effect the arrest of 
Shahia. As Gurditta’s father Kalu 
Shah bad been killed in a dacoity com- 
mitted at his house two years before, he 
had taken out a license for a gun. The 
path from Fatehjang to Sadkal passes 
along a pond where a large number of 
ducks are usually found. The party 
had a mind to have a shoot there and 
for this purpose the gun, which was car- 
ried by Ghaman Singh, appellant, was 
loaded near the pond. No ducks, how- 
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ever, could be found and the 
mained loaded till 

villa‘^0 On their arrival there anama, 
ind^ment-debtor, was pointed out to the 
process-server. Kassam Shah, who told 
him that he had 'oome to arrest him 
Solr a warrant issued by ha Senior 
Sub-Judge. Jhelum, in exeeution of a 
decree obtained against him by Gurditta 
Shah appellant. Kasam Shah caught 
hold of him and Gurd.Ua Shah assisted 
him in arresting Shahia. But Shahia 
raised a hue-and-ory and a number of 
nersons colleoted there. Some of ‘tom 
caught hold of Gurditta Shah and felled 
him to the ground, while others grap- 
p ed with Ghaman Singh., beat him with 

k Iks and asts and hit him with a stick 

on his eyebrow. They dragged him to- 
Zrds the kitchen of Sbera and tried to 

snatch the gun from him. During the 
? the gun went off accidentally 

fpd lit Mt Ganhri, wife of Shera, who 

^as standing close by. 

The learned Magistrate has accepted 
the Story put forward by the prosecution 

j has rejected the defence version of 
the occurrence. (The judgment then dealt 
with the evidence of the witnesses and 
proceeded.) After fully considering the 
matter, I have reached the conclusion 
that P. Ws. Haidar, Dadu and Abas 
Khan did not see the the firing at all and 
cannot be relied upon to ascertain the 
circumstances in which Mt. Gaurhi was 
struck. I auD also of opinion that Mt. 
Gaurhi and Shahia have given an 
incomplete and inaccurate account of the 
occurrence and their statements cannot 
be implicitly relied upon. They have 
suppressed the true facts as to the origin 
of the fight, the names of the persons 
•who took part in it and the manner in 
which the two appellants were injured. 

The only witness produced by the 
defence to support the theory that the 
gun went off accidentally in the struggle 
between the appellants and the alleged 
assailants is D. W. 4. Hari Chand, Sahu- 
kar of Mouza Kharala Kalan, who stated 
that he had gone to the village Sadkal to 
^QrQ^nd payment of the debt due to him 
by one Amir and that on his way back 
he looked into the house of Shera where 
he saw a number of persons beating 
Gurditta Shah and Ghaman Singh, who 
had been felled to the ground. The 
assailants were trying to snatch the gun 
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from the hands of the Gorkha when it 
went off. I have carefully considered 
the evidence of this chance witness and 
have no hesitation in rejecting it as being 
wholly unworthy of credit. 

The only witness whose evidence re* 
mains to be considered is Kasam Shab, 
process.-server. He was not produced by 
the prosecution but was summoned by 
the Court at the suggestion of the 
counsel for the defence. I do not think 
it necessary to discuss his evidence at 
length as I am of opinion that be is 
a thoroughly unreliable witness. His 
statement before the Court is materially 
discrepant with the report which he 
made to the Sub-Judge on the day of 
the occurrence. The learned counsel 
for the appellants has strongly relied on 
Ex. D.-6, the statement which this wit' 
ness made to the police during the iu' 
vestigation and has argued that what 
he stated there fully supports the de' 
fence version. The learned Magistrate 
allowed the statement to be brought on 
the record, but declined to consider it on 
two grounds : firstly, that it was not 
duly proved as required by law ; and 
secondly, that it was inadmissible under 
S. 162, Criminal P. 0. Inasmuch as the 
deponent Kasam Shah was nob called at 
the trial as a prosecution witness, the 
appellants' counsel has attacked the 
Magistrate’s reasoning and has urged 
that the document has been wrongly 
ruled out. In my opinion, the learned 
Magistrate was in error in holding that 
the statement was not duly proved. 
Though Kasam Shah stated that the 
statement Ex. D-6, as read out in Courts 
did nob appear to be his statement, it 
is fully established by the evidence of 
D. W. 9 Shahwali Khan, Sub-Inspec" 
tor, that Ex. D-6 is a correct record of 
what Kasam Shah stated before him* 
The facts in Dabh Singh v. Emperor (1/ 
which is relied on by the Magistrate, ai"® 
wholly distinguishable. At the same 
time, I think he was right in holding the 
statement to be inadmissible under 
S. 162, Criminal P. C. The proviso to 
that section permits the use for certain 
purposes of statements made in the 
course of police enquiry by persons who 
are called as witnesses for the prosecu 
tion and by none others, Kasam ^ Sha 
is admittedly not a prosecution witness, 
but was summoned by the Court at t ^ 
(1) A. I. R. 1935 Lab. 337=6 Lab. 24. 
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suggestion of the defence. The proviso 
to S. 162 is. therefore, inapplicable and 
I hold that Ex. D-6 was rightly held to 
be inadmissible. 

In view of the mass of lies that have 
been told by the prosecution witnesses 
the learned counsel for the appellants 
has argued that the appellants are en- 
titled to an acquittal. I am, however, 
not prepared to accept this contention. 

It is admitted that Mt. Gaurhi was in- 
jured as a result of the firing of the gun, 
which belonged to Gurditta Shah. The 
defence states that the gun was in the 
bands of the Gorkha and went off by 
accident. The onus of proving that she 
was struck accidentally or in the exercise 
of right of self-defence lay upon the 
appellants; but as shown above they 
have failed to discharge it by any re- 
liable evidence. Nor am I prepared to 
accept the suggestion that it was the 
Gorkha who fired the gun. I have no 
doubt that Mt. Gaurhi and Shahia have 
told the truth to this extent that the 
gun was loaded and fired by Gurditta 
Shah. A perusal of the evidence leaves 
the impression on my mind that what 
' actually happened was that the aPP®^* 
lants were obstructed in their atternpt 
to effect the arrest of Shahia, that a 
number of villagers joined him in offer- 
ing resistance and probably beat them 

and in the scuffle they were injured. At 

this Gurditta Shah loaded the gun and 

fired it to frighten away the villager, 
hub hit Mt. Gaurhi. who happened to be 
close by. There seems to be no reason 
why any of the appellants should have 
intended to kill Mb. Gaurhi against 
whom they had no enmity of any kind. 
Nor is there any reliable evidence to 
establish the ingredients an offence 
of attempt to murder. Indeed the 
learned Public Prosecutor has frankly 
conceded that, on the record, the appel- 
lants cannot be convicted under S. du/. 

In my opinion, the act of Gurditta Shah, 

appellant, in negligently firing 

and injuring Mb, Gaurhi falls undei 
S 338, 1. P. 0. I accordingly accept bis 
appeal, alter the conviction from one 

under S. 307 to that S. 338, 

I. P. 0. In view of the fact that Gui- 
ditta Shah has been in custody since 
November 1926, 1 sentence him to rigor- 
ous imprisonment for six months and a 
fine of Rs. 250 or in default, of payment 
of fine to imprisonment for a further 


period of three months. Out of the lino, 
if realized, Rs. 125 will be paid to Mt. 
Gaurhi. 


llUilll. 

As against the second appellant 
Ghaman Singh, all that the prosecution 
witnesses have stated is that after Mt. 
Gaurhi had been fired at. he urged Gur- 
ditta Shah to fire at Shahia also. Gur- 
ditta Shah, however, did not fire or at- 
tempt to fire a second time. Thei^ is^ 
no evidence whatever to connect him 
with the first firing which resulted m 
hitting Mt, Gaurhi and I fail to see how 
he could be convicted of abetment or 
Gurditta Shah's act. In my opinion, 
Ghaman Singh has been wrongly con- 
victed. I accordingly accept hia appeaU 
set aside the conviction and direct that, 
he be set at liberty forthwith. 

Appeal acceplid. 
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Basakha Sinfif/i— Plaintiff— 'Appellant. 

v. 

Sohan Singh and another — Defendants- 
— Respondents. 

S. A. No. 1053 of 1927, Decided on 2nd 

July 1927, from the decree of the Dist. 

Jud^e, Perozepore, D/- 3rd^Iaroh 1927. 

Punjab Tenancy Act, S. 77 {S)-Mortgagee- 
leasing out mortgaged land to mortgagor for a 
ierm-^Suit for possession by mortgagee <^f^ 
Z expiry of the term Is cognieable by civil 

Court. 

A suit for possession against tl*®. 
by the mortgagee who has leased the Ian 
the mortgagor, after .the^ term of the lease is 
over, is not a suit for ejectment of tenant by 
landlord and as such is 

Court. , a ’ 

The terms of 8. 77 (3) cannot be held to in- 
clude a suit the claim in which arises out of 
a contract of mortgage 

the mortgagor and mortgagee there subsists also 
the relationship of landlord and tenant. In 
order to bring the case between the purview of 
S 77 (3) the claim in the suit must be 

referable to the lease or the ^ 

the tenancy is held ; 41 P. P- 189^ 126 P.B. 

1906, Bel. on. ao.t. -j. 

J. B. Sethi— for Appellant. 

Jffihal Sinffh— for Respondents. 
Judgment.— The allegation in the 
plaint is that in December 1924, the 
respondents mortgaged the land in sui^ 
with possession to the plaintiff, 

pellanb before me, that on the 12th o 
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January 1925, the land was given for 
cultivation to the defendants for one 
harvest for Rs. 31-8-0 and that the de- 
fendants had neither paid the rent nor 
had they given possession of the land to 
the plaintiff, but were repudiating the 
existence of the mortgage. Possession 
of the land was claimed as a mortgagee. 
The defendants denied the existence^ o£ 

the mortgage or the fact of 
taken the land from the plaintiff for 
cultivation for one harvest as alleged by 
him. The trial Court decreed the suit. 
The District Judge on appeal by the 
aefendants has held that the suit was 
triable by the revenue Court and has 

dismissed it. ,, ^ . .. 

It may be mentioned that no objection 

to the jurisdiction of the Sub-Judge was 
taken before him. nor was it taken in the 
grounds of appeal to the District Judge. 
But it appears to have been taken for 
the first time at the hearing of the 
appeal before the learned Judge. The 

question, however, is one of law and no 

objection can be taken to the jurisdiction 
of the learned Judge to entertain it at 
that stage. The important question, 

therefore, is whether the suit was cog- 
nizable by the civil Courts or by the 
revenue Courts. In this connexion it is 
to be borne in mind that the allegation 
of the plaintiff in the plaint is that the 
land was given to the defendants for one 
harvest only. It is not the case of an 
ordinary tenant at will or of an occu- 
pancy tenant who has incurred forfeiture 
of the tenancy owing to his having failed 
to perform any conditions of the tenancy. 
According to the allegations made in the 
plaint the relationship of landlord and 
tenant has ceased to exist by efflux of 
time. The plaintiff, therefore, expressly 
claims possession not as a landlord from 
a tenant but as a mortgagee from the 
mortgagor. It is, no doubt, true that 
according to the plaint the relationship 
of landlord and tenant was not created 
by the same transaction by which the 
mortgage was effected bub was created 
a few weeks later. This, however, does 
not affect the question in the peculiar 
circumstances of this case. It is admitted 
that on the date of the suit, if the allega- 
tion of the plaintiff is true, that the 
tenancy was for one harvest only, the 
time fixed bad expired. 

Under these circumstances it looks to 
tne that the suit was cognizable by a 


civil Court as it was not a suit by a land- 
lord to eject a tenant. In Khusba Singh 
V. Arjan Singh (1) it was held that 
where the relationship of landlord and 
tenant originally existed but the plaintiff 
alleged that the defendant had repudiated 
that relationship, and in fact at the time 
of the suit it did not exist, the plaintiff 
must be deemed to be suing on the 
ground that the defendant is in wrongful 
pessession of the land and such a suit is 
cognizable by the civil Courts. On p. 474 
of P. i?. 126 o/ 1906. [Jamiat Mai v. 
Khair Muhammad (2)], the following re- 
mark was made : 

The primary relatiocship between the parties 
was that of the mortgagor and mortgagees. The 
relationship of landlord and tenant was a sub- 
sidiary one, the main object cf the lease being 
to secure under the name of rent the interest 
due OQ tho mortgage debt, and allow the mort- 
gagor to remain in cultivating possession cf the 
land, though the mortgage was in terms a mort- 
gage with possession. 

It was also remarkable that the terms 
of S. 77 (3), Punjab Tenancy Act, cannot 
be held to include a suit the claim id 
which arises out of a contract of mort- 
gage merely because between the mort- 
gagor and mortgaged there subsists also 
the relationship of landlord and tenant, 
and that in order to bring the case bet- 
ween the purview of S. 77 (3), the claim 
in the suit must be directly referable to 
the lease or the conditions on which the 
tenancy is held. As I have already 
stated, the primary object of the plaintiff 
in this case, according to the allegations 
made in the plaint, is to establish bis 
right as a mortgagee and to obtain pos- 
session of the land as such. He does 
not admit that at the date of his suit 
the relationship of landlord and tenant 
still subsisted. In view of the above I 
hold that the suit was cognizable by the 
civil Courts. 

I may mention that it is very doubtful 
even if it be held that the suit was cog- 
nizable by a revenue Court whether a 
good case had been made out to dismiss 
ft. S. 100, Punjab Tenancy Act, appears 
to apply to the facts of this case and, 
were it not for the fact that I have held 
that the suit was cognizable by the civil 
Courts I would have considered the 
question of taking action under that 
section. 

~(1) [1894 J 41 P. R. 1894! 

(2) [1906] 126 P. H. 1906=108 P. W. R. 1906= 

93 P. L. ]S. 1907. 
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I accepti the appeal* sot aside the decree 
ol the District Judge and remand the 
case to him with directions to hear the 
appeal on the merita. The costs of this 
appeal will abide the result. 

Q.B. Appeal accepted^ 
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TekOhand a'nd Agha Haidar, JJ. 

Qe&vQe Qotvshalci — Plaintiff Appel' 

lant. 

V. 

Balah Earn— Defendant— Respondent. 

S. A. No. 2800 of 1923. Decided on 
22nd June 1927, from the decision of the 
Dist. Judge, Lahore, D/- 4th August 

1923. 

(a) Limitation Act, S. 5— It is the appellant's 
duty to explain every day's delays 

It is settled law that in order to have the bene- 
.fit of S. 5 it is the duty of the appellant to ex- 
plain the delay for every day that elapses beyond 
the period allowed by the Limitation Act for fil- 
ing an appeal. L 2J 

(b) Limitation Act. S. 12 — Deduction of lime 
spent in obtaining copy of the first Court judg- 
ment may be allowed. 

The High Court may allow the deduction of 
time spent in obtaining copy of the first Gonti e 
iadgment where the appellant had applied for 
the same before expiry of the period for filing the 
appeal, though he is not entitled to the deduc- 
tion as of right. <17 G 

Fakir Chand — for Appellant. 

Dev Baj Sawhney—ior Respondent. 

Tekchind, J.— A preliminary objec- 
tion is raised on behalf of the respondent 
that no properly constituted second ap- 
peal was presented by the appellant with- 
in the period prescribed by law and that 
it should be dismissed as barred by Hmi- 
tation. 

The relevant facts are these : The 
learned District Judge decided the ap- 
peal to his Court on the 4th August 
1923. Against this decision a second 
appeal was presented in this Court on 
the 29fch November 1923, unaccompanied 
by a copy of the judgment of the Court 
of first instance. Under R. 2 which was 
added to 0. 42, Civil P. C., by the Lahore 
High Court in 1919, it is necessary to file 
a copy of the judgment of the first Court 
along with the memorandum of second 
appeal. The appellant applied for a 
copy of the first Court’s judgment on the 
2nd November 1923, and the copy was 


actually supplied to him on the 5th 
January 1924. The appellant, however, 
did not file it in this Court till the 14th 
January 1924. 

Under the law theappellapt is not en*| 
titled as of right to deduct the period 
spent in obtaining a copy of the first 
Court’s judgment, but having regard to 
the fact that the appellant had actually 
made an application for a certified copj 
of that Court's judgment on 2nd Nov 
ember 1923, before the limitation for fil- 
ing the second appeal had expired, we are 
prepared to make an allowance of the 
time actually spent in obtaining that 
copy, namely, up to the 5th January 
1924. If the appellant had filed the 
copy on the 5th January or very soon 
afterwards we would have held the ap- 
peal to be within time. But the appel- 
lant further delayed -the filing of the 
copy for nine days and no explanation 
whatever is offered for this delay. No 
affidavit has been filed by the appellant 
nor was the learned counsel able to sug- 
gest any reason why the copy was not 
filed till the 14th January 1924. As th© 
appellant was not present in person, w© 
enquired from Mr. Paqir Chand if he 
wanted time to consult him and to file an 
affidavit. Mr. Faqir Chand, however, pre- 
ferred to have the matter decided on the 
present materials. He conceded that on 
the record no sufficient cause can be 
put forward to explain the delay from 
the 5th to the 14th January. 

He, however, argued that having regard 
to the working of S. 5, Limitation Act, 
it was not necessary for him to give any 
explanation for this delay, if the Court 
was of opinion that on the day on which 
the statutory period of 90 days expired 
he had sufficient cause for not presenting 
the appeal. After hearing him we are of 
opinion thftt there is no force in this con- 
tention. It is settled law that in order to 
have the benefit of S. 5 it is the duty of 
the appellant to explain the delay for 
every day that elapses beyond the period 
allowed by the Limitation Act for filing an 
appeal. It cannot for instance be said that 
the existence of sufficient cause for not fil- 
ing the appeal for a week after the statu- 
tory period would justify the laches of the 
appellant in delaying the presentation of 
the appeal for a fortnight. In the pre- 
sent case, no explanation is forthcoming 
for the delay beyond - the 5tb January 
1924. A valuable right has been secured 
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to fche re3poadeQfc dua fco tha negligeaca 

oMo appalUnt »od ia the abse'.oe ^ 
suflioiaab ci’iaa wa have no junsdic 

- - »i “f's 

that the preliminary ““f 

vail and the appeal dismissed as time 

barre^d with costs. dismissed. 
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Dalip S[NGH, J. 
yasa/ -liiia 

pellaat. 

Dht and -Dafendanfcs 

Respondents. of 1925, Decided 

^oQ^‘ Mav 1937, from a decree of 

Anril 1925. 

(a) Co-sharers— Non^partible propertu can be 

whfl-ievet a property is found to be not parti- 
ui itXs nob necessarily follow that the pro- 
cannot bs joint. 

■P ,4) Specific Belief Act, S. SS-S pedal 
^Zage need not be shown where property is not 

partible, ^ * ■* 

In a suit for injunction against a co-owner 

■relating to the erection of structures on the 

ioint property, if the property is not partible, 

there is no occasion for the plaintiS to show 

any spacUl damage. It is sufficient for 

him to show that he has been deprived of the 

naarof the property as it stood originally, 
user 01 t F F [P 718. C 2. P 719, G 1] 

(c) Co-shdrer— Exclusive possession. 

Because a co-sharer has built a platform some 
-time ago and thereby has to a certain extent 
Lcure'i exclusive use of the ground under the 
^latform, he is not entitled to raise a further 
Tbruoture on the platform which may still fur- 
♦iier deprive other co-sharers of the use of the 
sTint property : A.I.R. 1921 Lah. 157 and A.I.B. 
1927 Lah. 416. • [P 719, 0 1] 

(d) Specific Relief Act, S. 54. 

Laches disentitles a person to the discretionary 
relief of an injunction. 

Hargopzl — for Appellanb. 

Aziz Ahmad — for Respoudoufcs. 

Judgment. — The facts in this appeal 
are given in my order remanding the case, 
dated the 3rd February 1926. The case 
was again remanded to the learned Dis- 
trict Judge because ho has omitted to 
give reasons for his findings. The learned 
District Judge has now given those 
reasons and counsel for the appellant 
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has contended against the finding that 
the platform and ths staircase were built 
in 1922, and that the learned District 
Judge has confased an earlier staircase 
and platform with the platform and stair- 
case now in dispute. It is clear from the 
witnessess for the defendants and from 
the documentary evidence put in that 
the platform was built in 1922 and the 
staircase in dispute was not built until 
July 1924. 

The finding of the District Judge on 
this point is vitiated by ignoring and 
misreading the evidence. Counsel for 
the respondent has not seriously contest- 
ed that the plabfrom was built in 1922, 
but that the staircase was built in 1921. 

It appears that when the staircase was 
built on or about the I2bh July 1924, 
the plaintiff first moved the cantonment 
authorities and when that authority 
refused to take action he moved the Court 
for redress. As regards the platform, 
however, counsel for the appellant can 
only say that it is possible that tha 
plaintiff had not observed this platform 
when it was built. This is to my mind eX' 
tremely unlikely considering the siza of 
the platform. The learned District 
Judge has further held, and it has not 
bean contested before me, that both the 
parties agreed that the property is not 
partible. Counsel for the respondents 
contends that this finding means that 
tha property is not joint. For this pro* 
position ha relies on Sartaj Kuari v. 
Deoraj Kuari (l) and Bachoo v. Manhore- 
bai (2). The contention is that when- 
ever a property is found to be not parti- 
ble it necessarily follows that the 
property cannot be joint. With this 
contention I*am wholly unable to agree 
The rulings cited do not bear out this 
proposition at all. 

Next, counsel for the respondents con 
tends that it was for the plaintiff to 
show special damage. Now, from the 
finding of the trial Court and of tne 
learned District Judge as interpreted m 
my order of remand, it seems to me clear 
that the property was joint of the 
plaintiff and the defendants and other 
persons and if the property is not partibl? 
there is no occasion for the plaintiff , 
show any special damages. It is 1 
cient for him to show that he has ^ 

(1) [1888] 10 All. 272=15 I.A. 51=5 S»r* 

139(P.O.). ^ X « oflfl 

(2) [1905] 29 Bom. 51=6 Bom, L. R. Zoo* 


I 

Pauem Ghakd V. Budha (Zafar Ali, J.) 


1927 

deprived of the user of the ^ property ^ as 
it afcood originally, sqq in this oonnexion 
Manji v. Gulam Mohammad (3) and 
Kunj Lai V. Bamji Lai (4). Counsel for 
the appellant contends that there can be 
no question of laches in a case like this 
and that, even assuming that the plat* 
form was built years ago. an injunc- 
tion for demolition of the platform must 
be allowed. Bor this proposition he 
relies on Manji v. Gulam Mohammad 
and Busiom Khan v. Rahman (5). Manji 
V, Gulam Mohammad (3) is not a case oE 
injunction but a case of joint possession. 

I am unable to see that the ordinary 
I principle that laches disentitles a person 
bo the discretionary relief of an injunc- 
tion should not apply in ‘this case. 1. 
therefore, consider that the plaintin s 
suit qua the platform must be dismissed. 

As regards the staircase there is no 
question of laches as the plaintiff took 
action immediately and the defendants 
had full warning of the plaintiff s in- 
tentions. Counsel for the respondents, 
however, contends that if the Plai°tiff 
cannot have the platform demolished 
then as the staircase is built on the plat- 
form he cannot also ask for the ^emoh- 
tion of the staircase. Each case of this 
nature must be judged on its own facts. 

I do not concede that it follows that be- 
cause a person has built a platform 
some 24 years before and thereby has to 
la certain extent secured exclusive use of 
the ground under the platform, he is 
entitled to raise a further structure on 
that platform which may still turcner 
.deprive the plaietiff of the use of the 
lioint property. A plamtiff. for mstanoe. 
may in a particular case be perfectly 
willing to have joint user of a platform 
on a joint property bub may nob be will- 
ing that a defendant should -have an ex- 
clusive user of a portion of the platform 
by erecting a staircase on it. It is clear 
that in the present case the defendants 
have not acquired an indefeasible title 
fco the site of the platform. They have 
only got a right bo maintain the plat- 
form on the joint site because of the 
laches of the plaintiff in nob having it 
removed immediately. The site in ques- 
tion seems to be a portion of a 
which was left for common use of the 
owners of certain shops and houses round 

(3) A.I.R. 1921 Lih. 157=2 Lah. 73. 

(4) A.I.R. 1927 Lah. 416.. 

(5) A.I.R. 1923 Lab. 289. 
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about the road. At the same time 
counsel for the appellant has nob been 
able to show me that the staircase in 
any way further restricts his user for 
this road. A space of 2o4 feet is still loft 
even after counting the whole of the Uud 
under the platform, and the staircase 
is onlv built on a portion of the platform. 
In the circumstances I do not consider 
that there is any need to order demoli- 
tion of the staircase, and, as the plain- 
tiff has not asked for compensation, or 
for joint possession of the platform I do 
not consider it necessary to go into the 
matter further. 

I, therefore, dismiss the appeal of the 
plaintiff. Having regard, however, to 
the fact qua the staircase, which ap- 
pears to be the real bone of contention, 
I have only refused the plaintiff's prayer 
for an injunction in the exercise of my 
discretion on the point. I think the 
defendants should only have the costs of 
this appeal. 

Appeal dismissed. 


A.I.R. 1927 Lahore 719 

Zafar Alt, J. 

Parem Chand— Judgment-debtor — 
Appellant. 

V. 

Budha — Decree-holder — Kespondent. 
Misc.S.A. No. I980 of 1926, Decided 
on 22nd December 1926, from the order 
of the Addl. Judge. Gujranwala. D/- 5th 

May 1926. 

Limitalion Act, Art. decree 

Applloatioa for execution filed within three 
years of a modified decree is iq time. [P 720,0 1] 

Jagan Nath Malhotra for Appellant, 
Badar-ud-Din Qureshi—tor Respon- 
dent. 

Judgment.— In this case_ the only 
question for determination is whether 
the decree-holder-respondenb's applica- 
tion dated the 23rd October 1925, for 
execution of the decree passed in his 
favour for possession of his half-share in 
a house by partition was barred by 
limitation or not. It appears that a 
preliminary decree for partition was 
passed on the 7bh July 1921, and a 
commission was subsequently issued for 
dividing the property between the 
parties. They are joint owners of the 
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house, and are brothers. In the course 
o£ the proceedings P^-^^ition the Oourt 
ordered on the 8th January 1923 that 

the plaintiff should pay 100 to his 

brother as a condition precedent to hie 
takfcg possession of h.s share of ha 
house. It was further ordered that the 
plaintiff should deliver to defendant 
certain portions of the 

the house. On the 23rd October 1925 

the plaintiff made a fresh application for 
execution and the trial Court held that 
it was barred by time. On appeal the 
learned Disfericb Judge came to the con- 
clusion that the time began to run from 
the 8th January 1923, or from the 26th 
November 1922, on which date the 
plaintiff had made an application dur- 
ing the execution proceedinp. I “f 

opinion that the view taken by the 

lower appellate Court 'I. The 

decree having been modi Bed by order 
dated the 8th January 1923, the appli- 
cation made for execution thereof on -the 
'23rd October 1925, was within time. 
Farther, the parties being brothers and 
in joint possession of the house neither 
can be precluded by lapse of time from 
taking possession of his share thereof. 

I, therefoi'e, dismiss the appeil with 

costs. 


D.D. 


Annfl.i.l 
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Harrison, J. 

Akhttr — Accused — Peti- 

tioner. 

V. 

Opposite Party. 

Orl. Rev.Petn. No. 1252 of 1927, De- 
cided on 27th September 1927, from the 
order of the Sub-Judge, Lahore, D/- 13th 

June 1927. ^ 

^ Criminal P. C., S. 342 — De novo trial — 
Examination of accused by ■predecessor in office 
of the deciding Magistrate is not enojigh. 

Where .the magistrate trying the ease was 
transferred and his his successor began the trial 
de novo but did not again examine the accused 
under S. 342. 

Held : it is not only a rule but principle that 
a Magistrate, who tries a ease in the sense of 
“ decides,'* muet give the accused an opportu* 
-nity of osplaining anv points which may have 
been mads against him and must hear what 
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he has *to say, and it is not suSicieut for bis 
predeoessor*in-ofi1ce to have done so. Where 
such a procedure is not followed, the whole pro- 
ceedings are vitiated. [P 720, C 2] 

Barkat Ali — for Petitioner* 

Judgment. — Akhtar Mohammad bad 
been convicted of being in illegal pos- 
session of cbaras and sentenced to two 
years rigorous imprisonment and a fine 
of Bs. 200. On appeal the sentence of 
imprisonment was reduced to one year. 

The facts as found are that this man 
had been selling 6 haras to the labourers 
ou Ganda Singh Wala Canal. An ap- 
plication for revision has been admitted, 
and the first point urged by Mr. Barkat 
Ali is that there is an incurable irregu- 
larity in the proceedings in that after 
all the evidence had been recorded and 
the charge framed, the accused having 
previously been examined, the Magis- 
trate was transferred and his successor 
took over the case. The accused ap- 
plied for a de 7iovo trial and after the 
witnesses had all been summoned he 
changed his mind to this extent that be 
asked to have certain witnesses only 
examined, and this was done. The second 
Magistrate relied partly on the evidence 
recorded by himself and partly on that 
recorded by his predecessor. 

In my opinion there has been no ir* 
regularity on this point but my view is 
of no consequence for there is a much 
more serious defect, which, I think, viti- 
ates the whole proceedings. In spite of 
the fact that the accused asked ior de 
710VO proceedings and did actually recall 
the more important witnesses, the second 
Magistrate never examined him under 
S. 342. It does appear to me to be not 
only a rule but a principle that the 
Magistrate who tries a case in the sense 
of “ decides” it, must give the accused au 
opportunity of explaining any points 
which may have been made against him 
and must bear what he has to say. and 
it is not sufficient for the predecessor'in 
office to have done so. 

The application for revision is ac- 
cepted and as the accused has undergone 
more than four months’ imprisonment, 

I do not think it necessary to order a 
retrial. 

N.D. Appeal allowed* 
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FrORDE AND CaMPBELTi, JJ. 

S. F. V ipper and Co. — PlaintilTs — Ap- 
pellants. 

V. 

Sewai Bam'Ram Parshad Mills and 
Co. — Defendants — Respondents. 

Second Appeal No. 125 of 1925, De- 
cided on 2nd February 1927, from decree 
of the Disfc. Judge, Delhi, D/- 27th No- 
vember 1924. 

Contract Act, S. 74 — Earnest money — Party 
wlthdrawi7ig before time for completion is not 
entitled to receive back. 

Where a pirty has withdrawn from a oon* 
tract before the time for completion has arrived 
causing thereby a breach he is not entitled to a 
return of earnest money paid by him to the 
other partj' : A. I. B. 192'2 Cal. 104, Foil. 

[P.731, C. 2J 

Sardha Ram — for Appellants. 

Qohind Ram Khanna — -for Respon- 
dents. 

Fforde, J. — This second appeal arises 
out of a suit by the buyers for damages 
for an alleged failure on the part of sel- 
lers to perform their part of the contract 
and for recovery of the sum of money 
which had been deposited with the sel- 
lers in accordance with an express Derm 
of the contract between the parties. The 
appellants contend that the contract was 
broken by the respondents inasmuch as 
they did not deliver the goods contracted 
for in appropriate instalments in accor- 
dance with the terms of the agreement. 
They alleged that the failure to deliver 
the first instalment entitled them to re- 
pudiate the eatire contract and treat it 
as rescinded. On this point the lower 
appellate Court has found that the ap- 
pellants were not entitled to repudiate 
the contract on the failure of the res- 
pondents to supply the first instalment 
of the goods. This question is to be 
determined mainly upon the correspon- 
dence between the parties. The time for 
and mode of delivery as provided by the 
original contract between the parties 
was varied from time to time. The exact 
extent of the variation is hard to deter- 
mine, because the parties chose to carry 
on their correspondence in a language 
with which neither was familiar. The 
result has been a good deal of ambiguity 
and confusion in the letters from which 
conclusions of fact have to'be drawn. I 
see no reason to differ from the lower 
appellate Judge>ia his finding that the 
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appellants wore not e^itifcled to repudiate 
the contract upon the failure of the res- 
pondents to supply half the goods con- 
tracted for in the month of December. 
In my opinion the learned Judge of the 
appellate Gourl^had material before him 
upon which he could fairly come bo the 
conclusion that the appellants broke 
their contract in refusing to accept the 
remainder of the goods. That being so 
it is obvious that the appellants are not 
entitled to damages for breach of contract 
inasmuch as they had themselves with- 
drawn from it before the time for com- 
pletion had arrived. 

The question remains whether the ap- 
pellants are entitled to the return of the 
deposit. In ray judgment the lower ap- 
pellate Court was right in holding that 
the deposit of earnest money being a 
term of the contract, the appellants, 
upon the particular facts of this case, 
were not entitled to have this money 
returned, and for that proposition the- 
case cited by the learned Judge of the 
Court below is a clear authority. I 
refer to Mangohinda DiUta v. Baisogo-- 
maff (l). Agreeing with the decision of' 
the lower appellate Court, in my judg- 
ment there is no alternative but to dis- 
miss this appeal with costs. 

Campbell, J. — I concur. 

R.D. Appeal dismissed^ 

.(1) A. I. R. 1922 Cal, 104. 

% - 
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’ Bhide.J. 

Ghulam Muhammad — Defendant — Ap- 
pellant. 

V. 

Rura and others — Plaintiffs — Respon- 
dents. 

Second Appeal No. 614 of 1927, Decided 
on 22nd June 1927, from order of Disb. 
Judge, Jullunder, D/- 26th Nov. 1926. 

Civil P. C., O. 41, B. 1 — Memo, of appeal not 
accompanied by copies of judgments of lower 
Courts — Such copies being on record of another 
avpeal by opposite party, Is no good reason for 
dispensing with such copies. 

An appeal is not properly instituted which is- 
not accompanied by copies of the judgments oi'‘ 
the lower Courts, as required by 0. 41, B. 1, and 
the High Court rules. The mere fact that such 
copies are already nn the record of some other 
appeal filed by the opposite party in the same.> 
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'Court is not a good reason for dispensing with 
9 uch copies : A. I. B. 1927 Lah. 423, FoU.^^ ^ 

Jalal Uddin — for Appellant. 

Mohsin Shah—ior Bespondents. 
Judgment.— A preliminary objection 
■was raised in this appeal'that the appeal 
was not properly instituted inasmuch as 
no copies of the judgments of the Court 
of first instance and the lower, appellate 
Court were filed along with the memo- 
randum of appeal. Counsel for 
Want admits that the copies were not filed 
•with the appeal but states that he ^ 
not do so because the copies were already 
on the file of another appeal instituted 

by the respondents. Pourt 

R.l. and also the rules of this Comt 

copies of the judgments of the lowe 

Courts ought to have been filed alo g 

with the memorandum of appeal uule^s 
these were dispensed with specifically. 
Counsel for the appellants did not ask in 
the memorandum of appeal for the copies 

to be dispensed with, nor has any good 
reason been shown before me why the 

copies should have been dispensed with. 
The mere fact that the copies were al- 
iready on the record of some other appeal 
Ifiled by the respondents does not seem 
to be any good reason why the appellant 
should nob have complied with the pro- 
visions cf 0. 41. R. 1. and the rules of 
this Court. A similar view has been 
taken by a Single Bench in Niadar v. 
Bkartu (!)• Accordingly, I hold that 
the appeal has not been properly 
stituted and dismiss it with costs. 

A ^ ^ a 


in- 


J.V. 


U) A. I. R. 1927’ Lah' 423. 


A vpeal dismissed. 
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Dalip Singh, J. 

Khiaru — Plaintiff — Appellant. 

V. 

Dheru and others — Defendants — Bes’ 
pendents. 

Second Appeal No. 869 of 1926, Deci- 
ded on 22nd October 1926, from order 
•of Dist. Judge, Jullundur, D/- 26bh 
January 1926. 

Minor — Alienation by self-constiluted (}uar~ 
dian — Minor must restore benefit when avoiding 
alienation. 

Although a miuor can avoid an alienation of 
his property effected by a self-constituted 
^guardian, he is bound to restore any benefit that 


he might have derived from such alienation I 
A. I. B. 1926 Lah. 170, Foil [P 723 0 l] 

S. 0. Chatter ji — for Appellant. 

Balwant Rai—ior Bespondents. 

Judgment. — On -the 18bh December 
1908, one Bhagwana mortgaged certain 
land, belonging to one Dheru minor, on 
behalf of Dheru to Dewan Singh. On the 
l6bh January 1919, Dewan Singh sold his 
mortgagee rights to the plaintiff. The 
plaintiff sued for possession of the pro- 
perty on the basis of a mortgage-debt 
amounting to Rs. 613-14-0. In the 
mortgage-deed it was stated that Es. 70 
had been paid previously to discharge 
the decretal debt due from the father of 
the minor Dheru, Bs. 10 were for regis- 
tration expenses and Bs. 220 for repur- 
chase of a house belonging to the father 
of the minor which had been sold* in 
execution of a decree. Basheshar Das, 
witness for the plaintiff, stated ‘‘in 
Court that he had a decree for over 
Rs. 200 and less than Rs. 400 and that 
the house had been auctioned in exe- 
cution of this decree and had been re- 
purchased by Bhagwana. There was a 
second auction with reference to the 
same decree and Bhagwana then pur- 
chase I the house in auction sale. Kanshi 
Bam, witness, deposes that he got a 
decree against the minor and the minor 
parted with this house finally to him for 
Rs. 350. 

The defendant raised the various 
pleas as to the competency of Bhagwana 
to alienate the property and also that 
the alienation was not for his i.e.. defen- 
dant’s benefit. 

The trial Court dismissed his suit 
holding that though Bhagwana was 
competent to alienate the property on 
behalf of the minor yet there was no 
necessity shown for the alienation 
and gave the plaintiff a decree for 
Es. 613-14-0 against Bhagwana alone. 
The learned District Judge gave no 
clear finding as to the competency of 
Bhagwana, did not dispose of so far as 
can be seen in the judgment any of the 
grounds of appeal and held that the 
lower Court was right in bolding that 
the alienation was invalid. I have 
heard the counsel for the appellant who 
urges that grounds Nos. 1 and 4 in 
particular should have been disposed of. 

It seems to. me after bearing the 
counsel on both sides that the finding of 
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fact, if any. by the District Judge is 
vitiated by the absence of any decision 

on the grounds 1 and 4 f 

peal before him. I, therefore, 'hold that 
I can go into the facts in this case. 

Now it is clear enough that the minor 
did derive benefit from the purchase ot 
the house and that the alienation was 
effected for his benefit. The question, 
however, remains as to 

Bhagwana, whose relationship ’With tne 

minor was not clear on the record, was 
anything other than a self-constituted 
guardian on his hehalf. Counsel for the 
appellant has not been ablfe to point out 
tome any reason why Bhagwana was 
entitled to alienate the property of the 
minor even though it might have been 
for his benefit. This being so the plim- 
tiff is not entitled to a decree against 
the property mortgaged, but in equity U 
iseems to me that the defendant is bound 
to restore the benefit which he has derived 
from the alienation as was held in 
Bang llahi v. Mahhuh Ilahi (1). Counsel 
for the respondents contends that this 

ruling is opposed the 
ruling in limmhandi v. ) 

UoUri Bibee v. Dharmodas Ghose^). 
Both these rulings were considered in 
Bang Ilahi v. Mahhub Ilaln (p and I am 
honud hy Bang Ilahi v. Mahbuh Ilahi 
(1) which is a Division Bench ruling. 

Q g Appeal allowed. 

(11 A. I. R. 1926 170=7 ^ . 

(2) [1918] 46 Oal. 878=47 I. C. 513— 4o I. A. 

' • no (p O \ ^ 

(3) [1903} 30 Gal. 529=30 I. A. 114=7 C 
W. N. 441=8 Bar. 374 (P. 0.). 
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Jai Laii, J- 

Bali Bam and ot/icrs— Plaintiffs— Ap 
pellants. 

V. 


Tirkha and others— Datendants-Ras- 
pondents, 

S. A. No. 610 of 1927, Daoided on 16th 
June 1927, from deerae of Sr bub-J., 
Eohtak. D/- 20bh November 192b. 

(a) Civil P. C.. 0. 6. B. 

praying for joint possession of disputed area 

/«. P«.en(ei h«/ore eteer Co^rU 
as me for exclusive possession— Belief prayed 
can be granted. . 

Where a plaint as a whole was wide 
to enable the Court to grant joint possession ol 


the area in dispute, but the 

presented by counsel in the ,vhich - 

lor separate possession of specific plots of whicn 

fViAv a!lef?fid bo be clisnosseaseci, 

that tho r'^ 3 lieE for joint possession 

can be granted on the plaint as .Jl'®' 

if the suit was for possession of P J 

land, there was nothing to 

from allowing an amendment of the plaint so as 

't'oTonvert tht suit into one for joi" t^Poss^e^BS. on . 

fb) P. C., S. 35-Cosfs. 

Where the plaintiffs did not 
their case before the Courts below, but 

sucoesslul in appeal. » of 

Held : that they would not get any co 

the litigation. I 

Shamair Chand — for Appellants. 

Uawal Kishore—iot Respondents. 
Judgment.— On the 2l9t May 1913^ 
the appellants obtained a declaratory 
decree establishing their title to the 
land in suit. The decree was based on 
a compromise, the defendants having 
stated that they admitted the plaintitls 
title to the property and that they had 
relinquished possession thereo . ihe- 
present suit was then instituted by the 
same plaintiffs against the same defen- 
dants or their legal representatives, for 
possession of the same land which is 
described as 1 bigha 8 biswas 13 biswan- 
sis out of 4 bighas 6 biswas, being held 
967, on the allegation that they are- 
owners of the land and that a decree in 
respect thereof was passed in their 
favour in 1913, and that the defendants- 
dispossessed them about six months be- 
fore the suit. . n Ai •#. 

The trial Court dismissed^ the suit 

holding that the defendants did not dis- 
possess the plaintiffs six 

the suit as alleged by them and that the- 
plaintiffs did not obtain actual Vosses- 
sion of the land when the decree in 1913 

was passed in their favour. _ , 

The Senior Subordinate Judge has dis* 
missed the appeal, holding that the suit- 
relates to specific plots of the land and 
that the plaintiffs have not established.- 
that they were ever in possession of any 
particular plot .out of field 967. of 
whicS they could be dispossessed six 

months before the suit. . , ^ . 

It appears that in the trial Court a- 
I prayer was made on behalf of the plain- 
tiffs that the suit be regarded as one tor 
joint possession of the area mentioned in 
the plaint and decree given aocordmglyi 
but this was nob granted by the trial 
Judge. This prayer does nob seem to 
have been repeated before the Senior 
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Subordinate Judge, bu6 it 13 contended 
by the counsel before me that the plaint 
is wide enough to cover the relief of 
joint possession, if it be found that the 
plaintiffs are entitled to joint possession 
of the land. Beading the plaint as a 
whole I consider that it is wide enough 
■to enable the Court to grant joint posses- 
sion of the area in dispute. It^ is at the 
same time true that in the trial Court 
-and before the Senior Subordinate Judge 
also the ease for the plaintiffs, as pre- 
sented by counsel, was that they had 
been dispossessed of specific plots and 
the suit was for possession thereof. 
Even if the suit was for possession of 
specific plots of land there was nothing 
to debar the Court from allowing an 
.amendment of the plaint so as to con- 
vert the suit into one for joint posses- 
sion, but in this case, as I have stated 
,it is not necessary to amend the plaint 
and a relief for joint possession can be 
granted on the plaint as framed, 
f Having regard to all the circumstances 
^of this case and the previous history of 
the land in dispute I consider that it 
is a fit case in which the question of the 
plaintiff's right to obtain joint possession 
ahould be adjudicated upon. I, there- 
fore, set aside the decree of the Senior 
Subordinate Judge and remand the 
case to him to decide whether the plain- 
tiffs are entitled to a decree for joint 
possession. In order to enable the 
learned Judge to grant a decree for 
joint possession two matters will have 
,'to be determined by him. 

(i) Whether, when the decree in 1913 
was granted to the plaintiffs, joint pos- 
-session of the land in suit was actually 
given to them by the defendants as 
stated by them in Court before the 
..decree ; or, 

whether the plaintiffs have been in 
joint possession of the land at any time 
within twelve years of the institution 
• of the present suit ; or, 

(ii) whether the fact that the pre- 
vious decree was passed on an admission 
naade by the defendants of the plaintiff's 

title to the property, the adverse posses- 
sion, if any, of the defendants was put 
an end to and, therefore, defendants' 
^adverse possession commenced from the 
•date of the decree of 1913. 

The last contention was raised before 
line by counsel for the appellants. I -do 
mot, of course, express any opinion as 


to whether it is sound or not. In view; 
of the fact that the plaintiffs did not; 
properly represent their case before the 
Courts below I direct tbac they will not 
get any costs of this litigation incurred^ 
heretofore. 

The remand will be vnder 0. 41, R. 23. 

Case remanded* 
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Zapar Ali, J. 

J agan Nath Accused — Appellant. 

v. 

Emperor — Opposite Party, 

_ Criminal Appeal No. 984 of 1926, De- 
cided on 23rd December 1926, from order 
of Dist. Magistrate, Ambala, D - 146h 
July 1926. 

Penal Code, S. 468 — LeLtcr written hy ac' 
cuscd knowitKj that it will be used for defraud^ 
ing some person — ConvictioJi under 6'. 408 ii 
right. 

here the accused wrote the letter knowiag 
that it will be used to defraud a certain parson; 

Held : that the letter was a forgery and a con- 
viction under S. 468 was right. [P 726 C 1] 

Nand Lai — for Appellant. 

Abdul Rashid — for the Crown. 

Judgment. — The document in ques- 
tion in this case is a letter purporting to 
have been written by Sir Malcolm Hailey, 
Governor of the Punjab. The case for 
the prosecution is that this letter is a 
forgery and that it was forged by Sham 
Singh at the instance of Jagan Nath. 
They both have been tried together and 
convicted by the learned District Magis- 
trate of Ambala, the former of forgery 
under S. 468, I. P. C., and the latter of 
abetting that offence as well as of using 
that letter as genuine, and of making an 
attempt to cheat by means of it (Ss. 468- 
109, 471. 417-511, I. P. C.). Sham Singh 
has been sentenced to rigorous imprison- 
ment for three years and Jagan Nath to 
rigorous imprisonment for five years. 
They have appealed separately, each 
through counsel. 

The facts that are incontrovertible may 
be summarized thus: Jagan Nath belongs 
to Jhelum District, but there is docu- 
mentary as well as oral evidence to show 
that he paid visits to Ambala and was on 
friendly terms with Sham Singh who 
was employed as a clerk in the Ambala 
cantonment. On Ist September 1926, 
at Slogar, Jagan Nath called on Colonel 
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Watson, Divisional Superintendent, N. 

W. By. and asked him for a vendor’s 
eontract at Ambala and Saharanpur 
railway stations, and in the course of the 
interview that he had with him, he, in 
support of his request, handed to him a 
closed envelope in which Colonel Watson 
found the letter in question. The letter 
as well as the envelope is stamped with 
the words ''Governor's Camp, Punjab. 

The letter is marked as Ex. P A and the 
envelope as Ex. PA 1. The letter runs 

as follows: 

Dear Major Watson: 

The bearer Jagan Nath is coming to see you 
about securing vendor’s contract at Ambala and 
Saharanpur railway stations. He comes of a 
family which distinguished itself for its loyaUy 
to the British Government in old days. His 
grandfather Gulab Rai was an old friend of 
mine who undoubtedly rendered great servme 
to the Government, both in 1848 and tSoi. He 
had been blind for many years before his death 
and therefore was not able to press bis claim -as 
he otherwise would have. I promised Gulab 
Rai that I would see that after his death bis 

services would not bo forgotten. 

Besides this Jagan Nath himself supplied 417 
recruits in the Great War. worked for more 
than two years in the Troop Comforts Fund 
without remuneration and rendered sig^l ser- 
vices during the marshal law days. He was 
also a great help in the railway strike of 1920 

and again recently in 1925. He ^ 
deserved of Government. I would deem it a 
personal favour if you could see your way to let 
him have the contract for the two stations as 
it would be some recompense for his meritorious 
aervices. 

Yours sincerely, 

Sd. W. Malcolm Hailey. 

The letter did not strike Colonel 
Watson favourably. He was, in the 6rst 
place, surprised to receive a letter from the 
Governor and secondly the letter afforded 
intrinsic evidence of not being genuine, 
as the Colonel observed that the word 
“martial” that occurred in the letter was 
spelled as “marshal.” He put off Jagan 
Nat)i without a final refusal and sent the 
letter to the agent, N. W. Ry , at Lahore. 

The Agent informed him that the letter 
was a forgery. The matter was then 
placed in the hands of the C. I. 

Jagan Nath was arrested on 14th Febru- 
ary 1926. He had at that time m his 
1 possession in a locked trunk, a typed copy 
I of the remarks recorded by Mr. Siloocl^ 

Deputy Commissioner of Jhelum, on 8th 
January, about his grandfather Gulab 
^ Rai. This was a very important dis- 
covery to connect Jagan Nath with the 
forgery as several sentences which occur 
in this document were found embodied 


Lahore 723 

in the letter in question. These sen- 
tences are : 

Gulab Rai hud undoubtedly rendered great 
services to Government both in 1848 and 
He had been blind for many years before lin 
death, “therefore was notable to press his claims 
as he otherwise would have. 1 several times 
promised Gulab Rai that I would see that 
after his death his services would riot be for- 
gotten.” (See the letter P A above). 

Further it was Jagan Nath who men" 
tioned the name of Sham Singh to the 
police and the latter was accordingly got 
hold of, and on 13th February Mr. Nand 
Lai Manchanda, Magistrate, 1st Class, 
Lahore, required him to write at dicta- 
tion, and dictated to him the letter P A in 
question. What Sham Singh thus wrote 

is marked as Ex. P J. 

Now the questions for determination 
are: (i) Is the letter P A a forgery? 
(2) If it is. is it in the handwriting of 
Sham Singh? (3) Did Sham Singh 
write it at the instance of, or in con 
spiracy with Jagan Nath? or, in other 
words, was Jagan ^ Nath aware that the 
letter was a forgery? and did he use it 
with that knowledge? Jagan Nath ad- 
mitted that he did make over to Colonel 
Watson a closed envelope containing a 
letter, bub his defence was that he had 
received the envelope from Shugan Chand 
(P. W.l9)and did not know what was 
in it. Shugan Chand contradicted him. 

It is not denied that Colonel Watson s 
evidence established that the letter which 
the envelope contained was the letter 
Ex. P A, and it is nobody’s case that 
the letter is a genuine document. Jagan 
Nath’s learned counsel Dr. Nand Lai, , 
however, contended that it had nob been 
established by direct evidence that the 
letter was not in the handwriting of Sir 
Malcolm Hailey. The only evidence on 
this point is that of Khan Sahib Ikram- 
ul-Haq, Deputy Superintendent of Police, 
who deposed that he knew His Excellency 
the Governor’s handwriting, and that the 
letter Ex. P A was not in his hand- 
writing, nor bore his signature. Such 
evidence may ordinarily be deemed in- 
conclusive, but in the present case there 
is the further evidence that the letter is 
in- the handwriting of Sham Singh and 
the case for the prosecution rests on that. 
(His Lordship then examined the evi- 
dence and continued.) The finding of 
the Court below, therefore, that the letter 
P A is in the handwriting of Sham 
Singh is correct. 
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Now it is clear that the letter was 
written for the benefit of Jagan Nath, and 
the circumstance that certain sentences 
in the document Ex. P B that was in 
the possession of Jagan Nath were found 
embodied in the letter Ex. P A shows 
that it was Jagan Nath who got that 
letter written by Sham Singh. Thus 
there can be no matter of doubt that the 
letter was a forgery and that Jagan Nath 
used it knowing it to be such. 

Dr. Nand Lai contended that, even if 

the letter was written by Sham Singh it 

was not "a false document within the 

purview of S. 464, I. P. C., but there is 

no force in that contention. A person 

is said to make a false document 
who fraudulently makes a document with the 
intention of causing it to be believed that such 
document was made by a person by whom he 
knows that it was not made 

and, according to S. 25, I. P. C., 
a person is said to do a thing fraudulently if he 
does that thing with intent to defraud. 

Now in the present case the presumption 
is that Sham Singh wrote the letter 
knowing that it will be used to defraud 
Colonel Watson. The letter was, there- 
fore, a forgery and Sham Singh has been 
rightly convicted under S. 468, 1. P. C. 
As regards Jagan Nath he was guilty of 
all the offences of which he has been con- 
victed because he used that document in 
order to cheat Colonel Watson. 

As regards sentences: Dr. Nand Lai 
sjTgues that Jagan Nath could not have 
been awarded a punishment severer than 
that indicted on the principal offender 
Sham Singh. But it is obvious that 
Sham Singh was a tool in the hands of 
Jagan Nath and that he forged the docu- 
ment for the benefit of Jagan Nath. I, 
therefore, maintain the convictions and 
the sentences and dismiss the appeal. 

^ Appeal dismissed. 

A. I. R. 1927 Lahore 726 

Harrison, J. 

Maiiigir — Accused — Petitioner. 

v. 

Emperor— Opposite Party. 

Criminal Revn. No. 1677 of 1926, De- 
cided on 286h January 1927, reported by 
Sess. Judge, Karnal, on 4-11-1926. 

Arms Act, S. 19 {/) — ^f^firidges found during 
on mvesiigaiion in a theft case in house of 

accused — Accused not knowing who kept them 

Offence under S. 19 {/) fs not made out 

During the investigation of a .certain theft 
ease the house of the accused was searched bv 


the police and two cartridges of a rifle waredif' 
covered from an earthen pitcher placed in hh- 
houBc. The accused admitted the recovery of 
the cartridges but stated' that it was not within 
his knowledge, and that his brother, who was 
an ex-military employee may have placed tbeiDi 
ill the house which was jointly occupied by thO" 
accused and his brother. 

Held : that the accused was not guilty under 
S. 19 ff). i;P 726C 2J 

Ram Lai Aiiand — for Petitioner. 

Facts. During the investigation of a 
certain theft case the house of the ac' 
cused was searched by the police and as a 
result of this investigation two cartridges 
of a rifle were discovered from an earthen 
pitcher placed in his house. The accused 

was challaned under S. 19 (f), Act 9 of 
1878, and was sentenced to a fine of Bs. 

20 or to suffer one month’s simple impri' 
sonment by Pandit Man Mohan Nath, 
Magistrate, First Class, Kama!, o® 
13th August 1926. The accused filed an 
application for revision of the above* 
order. 

Grounds. — The accused admitted thn 
recovery of the cartridges but stated that 
it was not within his knowledge, and 
that his brother, who was an ex-militarj" 
employee may have placed them in thn 
house which was jointly occupied by the 
accused and his brother. The Magistrate* 
believed this story of the accused to 
true. Moreover, the Magistrate in his 
judgment says that the shape of the cart' 
ridges was such that a simple villager aS ^ 
the accused appears to be cannot reallF 
know that they were cartridges. 

Considering the Magistrate’s own find' 
ing in the case the accused should not 
have been convicted and if the Magistrate 
considered that there was a technical 
offence a very nominal sentence would 
have been enough. Under the circum* 
stances the record of the case is sub- 
mitted to the High Court under S. 438( 

Criminal P. C., with a recommendatioB 

that the sentence passed on the acens^ 
may be quashed or in case it is oonsr 
dered that any offence has been com' 
mitted the fine be reduced to one rapes. 

Order. — For the reasons given by the i 
learned Sessions Judge, I set aside the 7 
conviction. The fine will be refunded^ 

R.D. Conviction set aside- 


1927 


Lahore T‘i7 


Rati Ram v. Emperor (Addison, J.) 


A. I. R. 1927 Lahore 727 


Addison, J. 


Rati Ram and 
jpellants. 


others — Accused — Ap 

V. 


Emperor — Opposite Party. 

Criminal Appeal No 66 of 1927, De- 
•cided on 7th March 1927, from order of 
Eirsb Cl. Mag., Rohtak, D/- 23*12-1926. 
Penal Code, S. 36GA — Knowledge. 

Where the nocused is not shown to have 
knowledge or intention that the girl might be 
•or was likely to be forced to illicit intercourse, 
the offence under S. 3G6A is not committed. 

CP 727 C 2J 

Shamair Chand — for Appellants. 

M. Sleem and R. C. Soni — for the 
jCrown. 

Judgment. — The three appellants Rati 
Ram, Ram Copal and Dhounkal, have 
been convicted under S. 366-A, I. P. C., 
of the abduction of Mt. Sarati aged 13 or 
14 years and each sentenced to five years’ 
.rigorous imprisonment. 

The girl was married to a Jat boy 
named Bholar of Jaitpur and was living 
in the house of her husband. In March 
1926 Dhandu, her cousin, who was living 
’With her parents, came and said that she 
was required at home. He departed with 
■the girl and took her to various places. 
JHe has not been tried as he is absconding* 
The case against Rati Ram, appellant, is 
that the girl has stated that she was 
:taken by Dhandu, already referred to and 
one Teja to Rati Ram's house where she 
-stayed for one day and two nights. Dur- 
ing that time Rati Ram had sexual inter- 
oourse with her though he is a married 
man. Rati Ram then took her to the 
.house of Dhounkal and left her there. As 
regards Rati Ram there is no other evi* 
>dence except that of the girl and there is 
no proof that he knew her to be iharried. 

The case against Dhounkal, appellant, 
simply is that be sheltered the girl for 25 
<days. The only person who states this is 
ithe girl herself. There is also no evi- 
dence that he knew that she was a mar- 
xied girl. 

. Prom Dhounkal’s house she was taken 
.«.way by Chhajju. He is also said to be 
an absconder. Chhajju ultimately took 
her, according to the girl’s statement, to 
Ram Gopal’s house whore she stayed for 
two days or so. She alleges that he raped 
her then. Thereafter according to the 
jgirl, Chhajju *and Ram Gopal, appellant. 


took her to one Jag Lai to whom she was 
sold in order that Jag Lai might marry 
her. After she had been with Jag Lul 
for a day she told him that she was al- 
ready married and proceedings started 
in this case. There is no evidence that 
Ram Gopal appellant knew that she was 
a married girl and except the statement 
of the girl that he raped her there is no 
evidence that he know it to be likely that 
she would be forced or seduced to illicit 
intercourse with another person. 

Jag Lai, however, to whom the girl was 
sold, has definitely stated that this Ram 
Gopal was not the person who was with 
Chhajju when the girl was sold to him. 
The person who accompanied Chhajju did 
give his name as Ram Gopal of Chhara 
but he must have given a wrong name as 
he was not the appellant. The other per- 
son present on this oocision, namely Lai 
Chand, P. W. 17, has said-the same. One 
witness, P. W. 2L, did state that he saw 
the girl in Ram Gopal’s house but an- 
other person, P. W. 20, has said that the 
person who was in Ram Gopal’s house at 
that time was nob this girl but a grown 
up woman. The girl’s statement is there- 
fore contradicted as regards the allegation 
that Ram Gopal was one of the persons 
who sold her to Jag Lai and in these cir- 
cumstances he is entitled to the benefit 
of the doubt. 

I have already shown that as regards 
Dhounkal nothing is alleged against hi±i 
except that he gave shelter to this girl for 
some 25 days and there is no evidence 
that he knew anything about her or did , 
anything as regards her of a criminal 
nature. He also must be acquitted. 

As regards Rati Ram, there is no evi- 
dence that he knew that this girl was 
married or that ho induced her to go from 
any place or to do any act with intent 
that she might be, or knowing that it 
was likely that she might be forced or 
seduced to illicit intercourse with another 
person. It is true that the girl has said 
that he raped her bub this cinnot be ac 
cepted. In fact the case against the ap- 
pellant for rape was withdrawn by the 
Crown. It is clear, therefore, that he also 
has not been proved to be guilty of any 
offence. 

The appeal is accepted, all three appel- 
lants are aoqnitbed, and are ordered to be 
set at liberty forthwith. 

D.d; Appeal accepted. 
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Tek Chand, J. 

Harphul and anof/i^r— Petitioners. 

V. 


The Opposite Party. 


Criminal Case No. 144 of 1927, Decided 
on 12th March 1927, against order of Sess. 
Judge. Karnal, Vr 24th December 1926. 

Criminal Trial-Sessions Court is not justi- 


fied in evolving a neie case. 

A Sessions Judge is not justified in evolving a 
new theory as to the offence different from the 
case put forward either by the prosecut.on or bv 
the defence. [r 7:i8 L 2J 


Shajnair Chand— ior Petitioner. 
Des Raj Saxohneij—ior the Crown. 


Judgment.— Tbe petitioners. Harphul 
and Sabha Chand, sons of Bhajan, a 
Jat of mauza Subana in the Rohtak 
District, along with two others, Sultan 
and Kheman, were challaned under 
S. 325, I. B. C., ‘for having caused grie- 
vous hurt to Hazari (P. W. 8), who is a 
brother of Harphul and Sabha Chand, 
petitioners. Hazari alleged that he was 
sleeping at his gatwar on the night bet- 
ween the 9th and 10th August 1926, 
when at midnight the four accused came 

there armed with lathis and beat him, 
causing eight injuries one of which was 
grievous, namely, the fracture of the tibia 
bone of the left leg. 

The motive for the offence, as alleged 
by Hazari, was that his brothers Harphul 
and Sabha Chand bore a grudge against 
him because their father Bhajan had 
given a portion of the ancestral land to 
Hukmi and Hazari, two of his sons, to 
tbe exclusion of Harphul and Sabha 
Chand. The Magistrate found the case 
against all the four accused proved and 
sentenced them to one year’s rigorous im- 
prisonment each. On appeal the learned 
Sessions Judge held that there was not 
sufficient evidence against Sultan and 
Kheman and acquitted them, but upheld 
the conviction and sentence passed 
against Harphul and Sabha Chand who 
have preferred a petition for revision to 
this Court. 

The learned Sessions Judge found him- 
self unable to accept the evidence of 
P. W. 3 Dull Chand, who had appeared 
before the police several days after the 
occurrence, or that of P. Ws. 4 and 5 

were mere 

wajtakkar witnesses. He remarked that 


the case for the prosecution, practically 
turned upon the evidence of Hazari alone. 
He was further of opinion that the assault 
'was committed by Hazari and Harphul 
along with a brother of theirs, Sri Chand 
(D. W. 5), with whose wife Hazari had 
been carrying on a liaison for five or sis 
years. It will be noticed that Hazari, 
when examined, denied that he had any 
intrigue with Sri Chaud’s wife and it is 
also noteworthy that Hazari, both in tbe 
first information report as well as in his 
evidence in Court, never mentioned that 
Sri Chand was one of his assailants. In- 
deed it was the case for the defence that 
the beating had been administered to 
Hazari by Sri Chand alone because of the 
resentment caused by this intrigue. Un- 
der the circumstances it seems to me thatj 
the learned Sessions Judge was not justi' 
fied in evolving a new theory as to the 
beating different from the case put for* 
ward either by the prosecution or by the 
defence. 

The assault in question took place on 
tbe night between the 9th and 10th and 
Hdzari has stated in Court that soon 
after the occurrence half the village ar- 
rived on the scene 'and he mentioned the 
incident to those present, but that he did 
not name any of the accused petitioners, 
as being among his assailants. If he 
actually saw tbe petitioners, who are his 
brothers, at the time of the assault, there 
seems to be no reason why he should not 
have made mention of this fact to the 
villagers who came to the scene soon 
after. This omission is very significant 
and throws a lot of doubt on Hazari ’s 
veracity. 

It is further important to note that no 
report was made at the thana at a distance 
of five Aos only until 13th August 1926. 
No satisfactory explanation for this delay 
has been furnished by Hazari. Sri Chan(?, 
the other brother, has appeared as a de- 
fence witness and he stated on oath that 
it was he and not the petitioners who 
beat Hazari. The evidence as to tbe 
motive alleged by the prosecution,, 
namely, that Bhajan, the father, had 
favoured Hazari at tbe expense of Harphul 
and Sabha Chand, by giving the formei* 
land to the exclusion of tbe latter, is very 
vague and indefinite. Bbajan, who would 
be the best witness in support of the 
alleged gift, has not been produced. On 
tbe whole I find that the evidence of 
Hazari, on which alone the learned Ses' 
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sions Judge has placed reliance, is ex- 
tremely -unsatisfactory and I am not 
convinced that the petitioners were 
among the assailants who caused grievous 
hurt to Hazari. 

I, therefore, accept this revision, set 
aside the conviction of the petitioners 
and direct that they be set at liberty 
forthwith. 

R.D. Conviction set aside. 
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Agha Haidar and Harrison, JJ. 

Shera — Accused — Appellant . 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 1L93 of 1926, 
Decided on lith January 1927, from 
order of Sess. Judge, Rawalpindi, D/- 19th 
October 1926. 

(a) Penal Code, S. 300 — Person annoyed by 
his wife over domestic matter causing her death 
— Offence is murder. 

Where the accused caused death of his wife* 
being annoyed with her because she opposed 
him in some domestic matter and there was no 
grove and sudden provocation. 

Held : that the offence committed was 
murder. [P 720 C 2] 

(b) Penal Code, S. 300— Motive is irrelevant 
in murder. 

Adequacy or inadequacy of motive is irre* 
levant when the offence alleged is murder. 

[P 729 C 2] 

Amar Nath Chona — for Appellant. 
Garden Noad — for the Crown. 

Judgment. — Shera, sweeper has been 
found guilty of having murdered his wife 
Mt. Barkate by stabbing her with a knife 
on the night of the 2nd July 1926. 

The facts are that several temporary 
houses had sprung up near a kiln at 
Rawalpindi, in which the brickmakers, 
who are sweepers, lived as did also two 
Munshis Bajwali and Babu Des Raj. On 
the night of 2nd July cries were heard 
from the part of the quarters occupied by 
this man Shera and his wife. Various 
persons, Shadi, the brother of the woman, 
Mt. Kamon, her mother, Mt. Rakhi, her 
sister, Nathu and Abdullah and Jiwan 
and Sohna all ran up. They found the 
woman lying on her charpoy with her 
intestines protruding and grievously 
wounded in the stomach. Her husband 
Shera was standing by with a knife in his 
hand and admitted having stabbed his 
wife. The woman lived long enough to 
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go to the hospital and there to make a 
dying declaration, in which she stated 
that her husband had stabbed her and 
that the cause of the quarrel was a dis- 
pute regarding the return of her step- 
daughter to her husband. The facts are 
are not seriously questioned and all that 
counsel has urged before us is that the 
story told by the accused must be true, 
namely, that he woke up to find a man,, 
whom he recognized as Khushia, near his 
wife’s bed and this so enraged him that 
when Khushia ran away he killed his 
wife. This story which was told in the 
committing Magistrate’s Court is sup- 
ported by the evidence of one witness, a 
relation, named, Abdullah, P. W. 7. 
None of the other witnesses of whom most 
are relations, support it. It is also urged 
that the motive was inadequate. It ap- 
pears to us that it is wholly immaterial 
whether the motive was or was not ade- 
quate, for there is no shadow of doubt 
that this man Shera murdered his wife 
hy stabbing her three times, and we see 
no reason to doubt the truth of the wo- 
man’s own statement made on her death- 
bed that the cause of the quarrel was the 
return of her step-daughter. Counsel has 
also ur^jed that there must have been grave 
and sudden provocation because an ordi- 
nary household knife was used and not 
some more deadly implement. This does 
not impress us at all. Finally it is urged 
that there is a difference in the version 
given of the exact date, on which the 
step-daughter had retui-ned to her hus- 
band. We find it proved beyond all 
shadow of doubt that this man Shera 
murdered his wife by stabbing her in the 
abdomen and that he has wholly failed to 
prove that there was any provocation of 
any sort. We find that though he was 
doubtless annoyed with his wife because 
she opposed him in the matter of the 
sending of the daughter to her husband, 
there was no shadow of jusdification for 
his conduct. 

We dismiss the appeal and confirm th& 
sentence of death. 

J.v. Appeal dismissed. 
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Broadway and Agha Haidar, JJ- 

Natha Singh and another— Acoused— 

Appellants. 
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V. 


of 

of 


Emperor — Opposite Party 

Criminal Appeal No. 1329 of 1926, 

Decided on 16th ° nh 

of Addl. Sess, Judge, Jullundur, D, 7th 

December 1926. . . , i. 

v^nnlCode S SOi^Accused .Jlinging a heavy 

deceased 

removing wrong] ally ‘’{/"Sf- 

roof-Death caused by fracture of skull 

Offence under S. 304 (-2) U committed 

The deceased went up the roof of the ac* 
ould% house and begauto remove the rafters 
■which he had no right to do. Ihe accusea 
flunfa heavy balU at the deceased which frac- 
tured the deceased's skull and caused his death. 

Held : that although the accused had a right 
to defend his property he exceeded that right 
and was guilty under S. 304 (2). IP 731 0 2J 

Sevan Petman—ior Appellants. 

Des Raj Sawhney^ior the Crown. 

Broadway, J- — Natha Singh, son 
Bhagat Singh, and Labh Singh, son 
Bam Singh, Jats. mauza Rurka Kalan, 
have been convicted of having attacked 
and killed one Natha Singh, son of Rur 
Singh, of the same village. Natha Singh 
has been sentenced to death, his offence 
having been held to fall under S. 302, 
I. P. 0, and Labh Singh has been sen- 
tenced to four months’ rigorous impri- 
aonment under S. 323, I. P. C. They 
have appealed and the case is also before 
the Court under S. 374, Criminal P. C. 

The facts are briefly these : Natha 
Singh and Labh Singh were building a 
Kotha which adjoined that of one Sheru, 
a cousin of Natha Singh deceased. The 
walls had been erected and the roof was 
being put on the 4th September 1926, in 
the early morning, when the deceased 
suddenly appeared on the roof of Sheru 's 
house and proceeded to remove certain 
rafters or ballas which were being used 
for the roofing of their house by the ap- 
pellants. Thereupon Natha Singh is said 
to have struck the deceased a blow with 
one of the ballas, a formidable weapon 
weighing about 4^ seers. The blow ap- 
parently struck the deceased on the point 
of the left shoulder and the left side of 
his head. As he fell Labh Singh is said 
to have struck him a blow with a simi- 
lar balla which took effect on his 
buttocks. People arrived and the deceased 


was taken to the hospital where he 
reached at about 9-30 a.m. in an uncon- 
scious state. No report was made to the 
police of this occurrence by anyone till 
the morning of the 5th September 1926, 
when the Sub- Assistant Surgeon in charge 
of the Rurka Kalan hospital sent a rukka 
to the police station stating tnat Natha 
Singh, son of Rur Singh, had been brought 
to the hospital the previous morning in 
an unconscious state and his condition 
was critical. Acting on this rukka the 
police went to the hospital and com* 
menced investigation. Natha Singh suc- 
cumbed to his injuries in the afternoon 
of the 5th September 1926 at 4'30 p.m- 
The post mortem examination was held 
on the following day when the only 
juries discoverable on the body of the 
deceased consisted of a contused 
on the left side of the head, 24 " long, 
wide, and scalp deep, “S” shaped, 
above the root of the external ear, and a 
scratch mark, 2 " on the tip or 

point of the left shoulder. No mark of 
any injury was visible, apparently, on 
the buttocks. In due course the police 
sent up the two appellants charged under 
S. 304, but they were committed to the 
Court of Sessions under S. 302, I. P. C. 

Oh behalf of the appellants it has been 
urged by Mr. Petman that Labh Singh 
had committed no offence and that Natha 
Singh’s offence, if any, came within the 
ambit of S. 323, or, at the utmost S. 325, 
I. P. C. He bases his contention on the 
fact that the deceased had no shadow of 
right to interfere in any 'Shape or form 
with the rafters which the appellants 
were placing on their roof. Now the 
adjoining house belongs solely to Sheru. 
No doubt the decea-ed was Sheru’s cousin 
and, as Sheru is childless, his reversioner, 
but that fact could not give the deceased 
any right whatever to interfere with the 
building or the bouse by Natha Singh 
and Labh Singh. Sheru himself has gone 
into the witness box as a defence witness 
and has stated as follows : 

Before building the kotha the accused had 
asked my permission. I told the accused no 
to place rafters on my wall, but to place a beam 
alongside my wall and then put rafters thereo • 
I have no objection to the kotha as it no 
stands. I still live in my kotha. The accusea 
have not put any rafters on my wall. 

From this statement it is perfectly 
clear that the appellants were doing what 
they had every right to do. The 0 ^°^ 
of the adjoining house has clearly stated 
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that the permission given by him had not 
and has not been exceeded. He has also 
•stated that deceased had no share in his 
house of any kind and had never used the 
house, nor tied his buffalo there. P. W. 
o Natha Singh, son of Dasondha Singh, 
has to some extent supported Sheru, for 
he says: 

The accused bad plaoad rafters ou a beam 
which rested on this accused’s walls but the 
rafters were protruding on to the deceased’s 
walls above the beam, which was placed along- 
side that wall. 

From this it is obvious that the decea* 
•Bed’s action in interfering with what the 
appellants were doing was wholly un- 
warranted. 

The evidence of the alleged eyewit- 
nesses is to the effect that the deceased 
had actually tore up one of the rafters 
^and thrown it down and was in the act 
•of removing a second when he was struck. 
It has been urged that in striking the 
deceased the appellants were acting within 
■their right of defence of property. In 
my judgment there can be no doubt that 
’the deceased was either causing mischief 
or committing criminal trespass on the 
iproperty of the appellants and in these 
circumstances the appellants were justi- 
fied in repelling the act of the deceased 
and under the law would have been enti- 
tled to use violence to the extent, if 
■necessary, of causing grievous hurt. The 
violence used by Labh Singh, assuming 
; that he struck the blow on the buttocks 
was, therefore, not in excess of what he 
' was entitled to use, and in these circum- 
stances he committed no offence. X would, 
therefore, accept his appeal and acquit 
him. 

In the case of Natha Singh, appellant, 
the position is a little different. It has 
'been urged by Mr. Petman that'he ought 
not to be held to have aimed the blow at 
■the deceased’s head but that having the 
balla in his hand he merely swung it at 
;the deceased’s body without realizing 
whether it would hit, or knowing it to be 
'likely to hit, him on any particular part 
‘ot the body. Further, it was suggested 
■djhat the rafter struck the deceased on 
-the shoulder and glanced off on to his 
' head. In these circumstances it was con- 
tended that the appellant Natha Singh 
j •could nob bo pinned with the knowledge 
referred to in S. 299, I. P. G. On the 
-other hand, the learned Public Prosecutor 
^as urged that the offence committed by 
'Natha Singh was one of deliberate mur- 


der. He has contended that the provo- 
oation given by the deceased was of a 
very ordinary kind and that Natha Singh 
had no right of defence whatever. In my 
judgment the offence committed by Natha 
Singh falls somewhere between the two 
extremes stated by the learned counsel. 
I consider that the appellant had the 
right to defend his property in the cir- 
cumstances existing in this case and, 
had the injury caused to the deceased 
amounted only to grievous hurt, I would 
have been prepared to acquit him. But 
to aim a blow with so formidable a wea- 
pon as the balla in Court with such 
violence as to fracture a skull, as the 
deceased’s skull was fractured, seems 
to me bo sutliciont to pin the appel- 
lant with the knowledge referred to in 
S. 299, I. P. C. To strike anybody a 
blow in tho head with any kind of a 
heavy stick or weapon is always a very 
dangerous act, and it is well known by 
Jats that such blows result in fracturing 
the skull followed by the death of the 
victim. The balla used in this case, al- 
though unwieldy, is a very formidable 
weapon indeed, and in these circumstances 
I consider that Nath Singh has exceeded 
his right of defence, and I would, there- 
fore, set aside the conviction and sentence 
under S. 302, I. P. 0., and convict him 
under S. 304-11, 1. P. C., and sentence him 
to five years’ rigorous imprisonment. 

Agha Haidar, J. — I agree. 

G.B. Convictio?t altered. 
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Tek Chand, j. 

Tarak Singh — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. Petn. No. 572 of 1927, 
Decided on 24th June 1927, from order 
of 1st Class Magistrate, Ludhiana. 

Criminal P. C., S. 439 — High Coxtrt will not 
interfere with an interlocutory order framing 
a charge, but it has power to examine proceed- 
ings when charge is framed and if necessary set 
it aside. 

An order framing a charge is interlocutory 
and it is not usual for the High Court to inter- 
fere with such orders. But the power of the 
High Court to examine proceedings of the lower 
Court at the stage when charge is framed and, 
if necessary, to set aside the charge and quash 
the proceedings is undoubted : 33 P. ti. Cr. 

1910 ; 39 Mad. 501 and A. I. R. i925 Aif. .Sll. 
Poll. [P 782 0 2] 

Nand Lai — for Petitioner. 
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Judgment —This is an application 
under S. 439, Criminal P. C., praying that 
the charge framed against the petitioner 
Tarak Singh by a Magistrate, First Class, 
Ludhiana, under S. 304-A, I. P. C., beset 

aside and the entire proceedings m the 
criminal case pending against him be 

quashed. The facts, as disclosed by the 
nrosecution evidence, are as follows . 

On 22nd January 1927, che deceased 
Harnam Singh, along with the petitioner 
Tarak Singh and P. W. 4, Kartar Sing 

went out for shooting partridges. Ihey 
went to a place, H of a mile distant 

from mauza Jodhan where the 
lived The party saw a partridge P 
pearing. Upon this petit. oneHoaded 

hiq oun and began to follow the bird, ine 
deceased v7as to his left. While pursuing 
thXvd the petitioner had the barrel of 
Viirned downwards. He acciden- 
aUv^slipped and fell down, with the result 
fW the gun went off and hit Harnam 
Singh below the right knee and he fell 
down. The petitioner and W No. 4, 
Kartar Singh, held Harnam Singh deceased 
bv the arm and made him walk a few 
n^Bs He. however, began to bleed pro- 
fusely and sat down. The petitioner ban- 
daged his knee with his own dopatta and 
sent Kartar Singh to the village to bring 
a charpoy. Kartar Singh returned with 
a charpoy, accompanied by P. W. No. 5, 
Mit Singh. They removed the injured per- 
son to the dispensary at Gujarwal where, 
in addition to the doctor in charge, 
Harnam Singh was attended to by two 
other medical men, Dr. Basant Singh and 
Dr. Bir Singh, whom the petitioner speci- 
ally sent for for the purpose. As, however, 
the injury caused to Harnam Singh was 
serious he died the next morning. Before 
his death the petitioner appeared before 
the Sub-Inspector, P. W. No. 2, Mahomed 
Yusuf, and made the first information 
report giving the above particulars. Be- 
fore the Sub-Inspector could reach the 
dispensary the injured person had died. 

The petitioner was sent up for trial 
under S. 304-A, for having caused the 
death of Harnam Singh deceased by a rash 
and negligent act. In support of the 
chalan seven witnesses were produced. 
Of these P. W. No. 4, Kartar Singh, is the 
only eyewitness. He gives the facts as 
have been set out by me in the earlier 
part of this judgment, and states that the 
injury was caused to the deceased as the 
accused accidentally slipped and fell down. 
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where his gun went off. Of the remain- 
ing witnesses P. W. No. 1, Premo, is the 
sister of the deceased. She states that 
as soon as the deceased was brought back 
to the village after the accident, he stated 
that he had been hit as a result of a gun 
accidentally going off. P. W. No. 5, Mit 
Singh, took a charpoy to the scene of the 
occurrence, and he states that when he 
reached there he was told by the de- 
ceased that 

there was no fault on the part of the accuse^ 
He fell down accidentally and the gun went off. 

P. W. No. 7, Dr. Balwant Singh, in charge 
of the dispensary at Gujarwal states that 
the deceased on his arrival told him that 
he had been injured as a result of an accr 
dent and that the petitioner was in nt> 
way to blame. Other witnesses gave 
merely formal evidence. The Court sum" 
moned Dr. Basant Singh and Dr. Bir 
Singh who, as already pointed out, were 
summoned by the deceased to help Dr* 
Balwant Singh in attending to the de- 
ceased. Both these gentlemen state that 
the deceased specifically told them that 
he had been injured merely by accident 
and that no blame attached to the psti 
tioner. 

It will thus be seen that the entire 
evidence for the prosecution indicates that 
the deceased received injuries merely by 
accident. In these circumstances I fail 
to see how the Magistrate came to fram® 
a charge against the petitioner. On the- 
prosecution evidence itself there was n® 
case which the petitioner had to * 
The statements of Kartar Singh and the 
other persons, to whom the deceased ha 
given the details of the occurrence, clearly 
indicate that the gun went off purely ac 
oidentally. No act of negligence or raw- 
ness is imputed to the petitioner, 
this evidence the Magistrate was in error 
in not discharging the petitioner and m 
framing a charge against him. 

No doubt the order passed by the lowew 
Court is interlocutory and it is not usua 
for this Court to interfere with such 
orders. But the power of this Court to 
examine proceedings of the lower 
at the stage when charge is framed and, 
if necessary, to set aside the charge and 
quash the proceedings, is undoubted. Be 
ference may in this connexion be made to 
the leading authority of this Court re' 
ported in Emperor v Bishen Das jl) au** 

( 1 ) [1910] 33 P.R.Cr. 1910=8 I.O. HOIKS'* 
P.L.R. 1911. 
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to the leading Madras case on the subject 
In re Kuppusami Aiyar (2). The same 
view has been taken by the Allahabad 
High Court in Gokul Prasad v. Debi 
Prasad (3) where, under somewhat similar 
circumstances, Mr. Justice Mukerji set 
aside the charge and quashed the pro" 
ceedings. 

For the foregoing reasons I am of opin- 
ion that this petition must succeed. I 
accordingly set aside the charge, quash 
the proceedings pending against the peti- 
tioner in the Court of the Magistrate, 
Firet Class, Ludhiana, and order that the 
petitioner be discharged. 

R.D. Petition accepted. 

(2) [1915] 39 Mad. 561=28 M.L.J. o05=(lU15) 
M.W.N. 365=29 I.C. 109=2 I-.W. 463. 

(3) A. I. R. 1925 All. 311. 
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Jai Laii, J, 

Fajjoo and another — Accused Appel- 
lants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 808 of 1926. Deci- 
ded on 1st November 1926, from order 
of Is'-. Cl. Magistrate, Find Dadan Khan, 
D/* 28th June 1926. 

Penal Code, S. 304— Sentence. 

Where the deceased was the aggressor and 
had gone to the land of the accused to molest 
him, 

Held : that a sentence cf five years’ rigo^us 
imprisoument would be sufiSoient. [P 733 C 2] 

Ram Lai — for Appellants. 

Din Dyal for Govt. Advocate — for 

the Crown. 

Judgment. — The Magistrate has 
found, and this finding is not attacked on 
appeal before me, that the appellants and 
the deceased had a dispute about the 
ownership of some land. The accused, 
however, were in possession thereof and 
had erected some sort ‘of building on it. 
On the morning of 30th May 1926, the 
deceased Baham Ali and his brother 
Hasham Ali went to this land 

oither to molest the accused when they were 
levelling the ground or to remove the building 
'that had been constructed by them, 
and a fight ensued between the parties 
with the result that the appellants Fajjoo 
and Jawan caused a large number of in- 
juries on the person of the deceased which 
resulted in his death soon after Hasham 
Ali escaped without receiving any injury. 


Both parties produced evidence which 
supported the main story of the prose- 
cution with the only variation that, 
according to the defence evidence, the 
deceased received his injuries, not at the 
hands of the accused but owing to the 
building having fallen on him when he 
was demolishing it. This story has been 
rightly rejected by the Magistrate as 
untrue. 

The weight of the evidence is in sup- 
port of the conclusions of the Magistrate 
and as the learned counsel for the appel- 
lants has not seriously attempted to 
attack the finding of the Magistrate I do 
not think it necessary to discuss the 
evidence in detail. 

The only point on which the counsel 
addressed me w'as the question of sentence. 
After hearing the counsel for tlie Crown I 
have come to the conclusion tliat the 
sentence in this case is severe in view of 
the fact that the deceased and his brother 
Hasham Ali were the aggressors from the 
commencement. They had no business to 
go to the disputed land which was admit- 
tedly in possession of the accused either 
to molest them or to remove the buildings. 
Dnder all the circumstances I consider 
that a sentence of five years’ rigorous im- 
prisonment will be adequate, and accept- 
ing this appeal I reduce it accordingly. 

G.B. Appeal partly accepted. 


A. I, R 1927 Lahore 733 (2) 
Shadi Lal, C. J. 

Bir Siitgh and another — Petitioners. 

v. 

Emperor — Opposite Party. 

Criminal Revn. Petn. No. 1799 of 1926, 
Decided on 18th February 1927, from 
order of Dist Magistrate, Hissar, D/- 
17th November 1926. 

Crimi7ial P. C., S. 423 (1) (6) — Scope. 

It is doubtful whether an appellate Court 
can, under S. 423 (1) (b), pass an order which 
would make the position of the appellants 
worse. [P 734 C 1] 

Devi Dayal and Bryne — for Petitioners. 

Zafar Ullah Kka^i—ior the Crown. 

Judgment.- — The trial Magis- 
trate convicted the petitioners under 
S. 323, I, P. C., but the District Magis- 
trate has, on an application for revision 
presented to him by the complainant, 
directed thbir retrial for an offence des- 
cribed in S. 330, I. P. 0. Now, it is ad- 
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mitted by tbe learaei cjuasei for the 
complaiaaat that the District Magistrate 
had no jurisdiction to revise the order of 
the trial Magistrate and to direct a re- 
trial. It is, however contended that, as the 
accused themselves had preferred an 
appeal to the District Magistrate, the 
latter could under S. 423, sub-S. (Ui 
Cl (b), Criminal P. C.. direct a re-trial of 
the accused. It is, however, doubtful 
whether an appellate Court ‘can, under 
the aforesaid section, pass an order whicti 
would make the position of the appel- 
lants worse. But it is unnecessaiy o 
pronounce a final opinion on the ques ion 
becausSt as pointed out by the pre eces 
SOI- of the District Magistrate, m tiis 

order, dated 17 th June 1926 , the stoiy of 

the complainant appears to be an exag 
gerated one, and the evidence produced 
by him cannot justify a conviction under 

S 330 I P. C. 

Accordingly, I accept the application 

for revision and set aside the order diiec- 

ting re-trial of the accused. 

j) Application, accepted. 

A. I. R 1927 Lahore 734 

Zafar Ali, J. 

Pir Bakhsh — Plaintiff — Appellant. 

V. 

Chanan Din — Defendant — Respondent. 

Second Appeal No. 1717 of 1926, De- 
cided on 14th December 1926, from de- 
cree of Addl. Dist. Judge, Lahore, D'- 
8th March 1926. 

Limitation Act, S. 14 — Scope. 

Under the Indian Law and procedure an ori- 
ginal decree is not suspended by presentation 
of an appeal, uor is its operation interrupted, 
where the decree in appeal is one of dismissal: 
A. I. B. 1921 Bom. 184 and A. I. B. 1918 P. C. 
151, Foil. [P 735 Cl] 

Muhammad Amin — for Appellant. 

Giiranditta Mai — for Respondent. 

Judgment. — There is a preliminary 
objection to this second appeal, namely, 
that it is barred by time inasmuch as 
copy of the judgment of the lower appel- 
late Court was not filed within the pres- 
cribed period. The appellant’s explana- 
tion, supported by his afi&davit and by 
copy of an entry in the register of appli- 
cation for copies, is that he had obtained 
a copy of the judgment, bnt found on the 
day on which he presented his memo- 
randum of «.ppeal that it was lost. This 
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explanation appears to bo true and there 
can be no doubt that the loss of the copy 
was accidental. This was sufficient cause 
for not filing copy of the judgment with- 
in the prescribed period, and J, therefore, 
extend the time under S 5, Lira. Act. 

On the merits also the question is whe- 
ther the plaintiff-appellant’s suit was 
within time. The lower appellate Court 
has held that it was not. The facts aro 
briefly as below: 

The plaintiff purchased a piece of 
land on 18bh January 1917, and went 
into possession. A nephew of the ven- 
dor brought a suit for a declaration 
that the sale would be inoperative 
as against his reversionary rights after the 
death of the vendor. This suit was dis* 
missed by the trial Court, whose order 
was upheld by the District Judge, but 
on second appeal it was decreed by Mr. 
Justice Abdul Raoof on 17th June 1919. 
Thje vendeedodged a Letters Patent Ap* 
peal fx'om that decree, but it was dis- 
missed. 

The present suit to recover the 
chase-money, etc., from the vendor was 
instituted on 7th August 1926, i. 0 > 
more than six years after the date of the 
decree passed by Mr. Justice Abdul Raoof. 
The lower appellate Court has held that 
the suit was governed by Art. 116, Indian 
Lim. Act, according to which the period 
of limitation was six years, and that it 
was barred by time, because the limita- 
tion ran from the date of the decree of 
Mr. Justice Abdul Raoof and not from 
the date on which the Letters Patent 
Appeal was dismissed. This view appears 
to be correct. As pointed out in 
land Mahadev v. Dhondo Moreshwar (1)^ 

Under Indian Law an original decree is no« 
suspended by presentation of an appeal, norj 
is its operation interrupted where the decree 
on appeal is one of dismissal. 

A similar question arose before their 
Lordships of the Judicial Committee m 
Juscurn Boid v. Prithichand Lai Chau’ 
dhary (2) and the following may he citM 
from p. 678 of the judgment of their 
Lordships: 

The only question is whether time began W 
run from the 3rd -August 1906, the date of 
appellate decree, or from the 24th August 1905- 
the date of the original decree. Both Court* 
have held that the failure of consideration 
at the date of the first Court’s decree. Their 
Lordships feel no doubt that, as between these 

1 ) A. I. R. 1921 Bom. 184=45 Bom. 592. 

2) A. I. R. 1918 P. C. 151=46 Cal. 670=46 I. 
52 (P. C.). 
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jbwo deorass, thU is tho correct view, for, what- 
ever may be the theory under other systems of 
law, under the Indian Law aid procedure an 
original decree is not supendei by presentation 
of an appeal, nor is its operation interrupted 
where the decree in appeal is one of dismissal. 

I, therefore, dismiss this appeal with 
costs. 

R.D. Appeal dismissed . 

A. 1. R. 1927 Lahore 735 (1) 

Shadi Lal, C. J. 


Lahore 735 

As regards punishuiont, I have taken 
into consideration the youth of the 
offender, but I cannot overlook the fact 
that he has been guilty of a serious 
offence in respect of property which was 
entrusted to him in the capacity of a 
public servant. Having regard to all 
the circumstances 1 sentence the convict 
to suffer rigorous imprisonment for one- 
year. 

j V Accused convicted. 


Abdul Majid v. Emperou (Jai Lal, J.) 


Emperor — Petitioner. 

V. 

Bahviat Khan — Accused— Respondent. 

Criminal Rovn. No. 1680 of 1926, De* 
cided on 21st January 1927, reported by 
Dist. Magistrate, Gujrat, on 8th Novem- 
ber 1926. 

Penal Code, S. 409, and Crimi^ial P. C., 
S. 562— Offence under S. 409, Penal Code, does 
not come within the purview of S. 562, Cri* 
minal P. C. 

The offence under S. 409, Penal Code, is 
bejoad the scop© of S* 562, Oriminal P. C,, and 
so a Magistrate acts without jurisdiction if he 
releases under S. 5G2, Criniinal P* C., an ac 
cused convicted under S. 409, I* P* ^ ^ « 

i ^0 O X J 

S. B. for Respondent. 

Order. — The convict, who was a 
Branch Sub-Postmaster, has been found 
guilty of having committed criminal 
breach of trust in respect of two sums of 
money: Rs. 50 in January 1926, and 
Rs. 12 - 2-0 in March 1926; bub has beet 
released on probation of g^od conduct 
under S. 562, Criminal P. C. Now, 
S. 409, I. P. C , punishes an offence of 
a oriminal breach of trust by a public 
servant with transportation for life or 
Imprisonment, etc.; and there can be no 
doubt that this offence does not come 
within the purview of S. 562, Criminal 
P. C. It is provided by that section 
that, when any person under 21 years of 
age or any woman is convicted of an 
offence not punishable with death or 
transportation for life, the offender may 
be released on executing a security bond. 
Now, the offender in the present case is 
certainly under 21 years of age, but the 
offence committed by him is punishable 
with transportation for life. The trial 
Magistrate bad, therefore, no jurisdiction 
to pass an order under S. 562, Criminal 
P C. I must, therefore, set aside the 
order of tho Magistrate releasing the 
convict under S. 562, Criminal P. C. 


A. I R 1927 Lahore 735 (2) 

J Ai Lal, j . 

Abdul Accused— Appellant. 

V. 

Emperor “Opposite Party. 

Criminal Appeal No. 11(0 oj 1926,. 
Decided on 11th .January 1927, fiom 
order of 1st. Cl. Magistrate, Ambala 
D. - 11th Oolober 1926. 

Penal Code, S. 616— Partial penetration is 
sufficient constitutes offence of rape, 

Pactial peuetcatiou, though uot sufficieab to 
oause any rupture or injury to the hymen, is 
su'.Uclent penetration within the meaning of 
S. 376 and the offence is not attempt to commit 
rape but of rape. *^36 C Ij 

Abdul Aziz — for Appellant. 

Bam Lal — for the Crown. 

Judgment, — Abdul Majid, appellant,, 
aged 30 years, a vegetable seller of 
Ambala cintonment, has been convicted 
of the olleuce of an attempt to commit- 
rape on Mt. Saraswati, aged 10 or 11 
years, daughter of Teja Ram of Ambala. 

It appears that on 20th August 1926, 
in the evening, Mt. Saraswati went to- 
buy vegetables in the bazar when Abdul 
Majid called her saying that^ he would 
give her something, took her in a room 
behind his shop, shut one plank of the 
door, and throwing the girl on the 
ground sat on her and committed rape on 
her. The girl raised an outcry which 
attracted the attention of Gurdial who- 
called Hem Raj. Ram Parshad, a Head 
constable, also arrived at the scene and 
all three went to the door of Abdul 
Majid’s room and asked him what the 
matter was. Mt. Saraswati came out of 
the room crying and told them what 
had haopened. The matter was reported 
at the thana and the girl was examined 
by a lady doctor Miss Jacob the same 
evening, who found injuries on the pri- 
vate parts of the girl, but there was no 
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rupture of the hymen. In her opinion 
there had been a partial penetration but 
not sufficient to cause any injury to the 
hymen. 

The case for the prosecution is proved 
by the statement of Mt. Saraswati and 
is supported by the testimony of Gurdial, 
Hem Raj and Ram Prasad. The state- 
ment of the lady doctor Miss Jacob 
strongly corroborates the story told by 
the girl. The accused was examined 
by a doctor, but no injury was found on 
his person. This under the circum- 
stances does not militate against the 
truth of the prosecution story. _ 

In a statement before the Magistrate 
the accused denied the offence, and when 
asked to explain why a false case had 
been made out against him he stated that 
he would file a written statement. In 
his written statement he says that Mt. 
Saraswati came to his shop to buy vege- 
tables on the evening in question, but 
he did not molest her at all. He alleged 
that a false case had been made out by 
Ram Prasad and Gurdial owing to com- 
munal bias. It is impossible to believe 
this defence. There is no explanation of 
the injuries on the private parts of the 
girl and it is inconceivable that she 
would be a party to the concoction of a 
false* case of this nature. I have no 
hesitation in agreeing with the conclu- 
■sion of the learned Magistrate that the 
case of the prosecution is perfectly true. 

The Magistrate, however, has convicted 
the accused under Ss. 376 / 511, I. P. C. 
In this he appears to have ignored 
the definition of rape which provides 
that penetration is quite sufficient to 
constitute an offence of rape. It is not, 
therefore, the case of an attempt to 
commit rape but one of rape. I alter 
the conviction to one under S. 376, I.P.C. 

The sentence is appropriate and I 
dismiss the appeal. 

J.V. Appeal dismissed. 


A. I. R. 1927 Lahore 736 

Broadway and Bhide, JJ. 

Shankar Lal Kundan Lal — Defend- 
ants — Appellants. 

V. 

Firm Nanhe Mal Kalian Mal — Plain- 
tiffs — Respondents. 

First Appeal No. 2044 of 1924, Decided 
on 17th June 1927, from decree of Sr. 
Sub-Judge, Gurgaon, D/- 20th June 1921. 


ClUl P. C., 0. 26, B. ll^Decree based on 
incomplete report of the commissioner should 
be set aside. 

Where the commissioner appointed to take 
accounts in a suit for dissolution of partner- 
ship stated that with reference to the *' bahi 
khata it cannot be positively said what transac- 
tions were made for the partnership business'* 
and where it was found that he himself never 
examined the account books at all, but the 
examinatiDn that took place was made by his 
munim : 

Held : that the decree passed in pursuance 
of the report of the commissioner should be set 
aside. [P 737 C 2] 

Nantcan Mal and Shamair Chand — for 
Appellants. 

Kishan Dayal and Bishan Narain 
for Respondents. 

Broadway, J. — A firm known as 
Nanhe Mal Kalian Mal instituted a suit 
against Shankar Lal, Kundan Lal and 
Gopi Mal, three brothers and Jallu Mal 
and Kishan Lal two other persons, the 
sons of Jai Ram. The plaintiff sought 
to recover the sum of Rs. 7,881, as prin- 
cipal and interest due by Shankar Lal, 
Kundan Lal and Gopi Mal on a book 
account as a result of an alleged dis- 
solution of partnership. No relief was 
prayed against Jallu Mal and Kishan Lal. 
It was averred that the plaintiffs and 
defendants had formed a partnership for 
the carrying on of a certain business, 
that this partnership had been dissolved 
and accounts settled, that Shankar Lal 
Kundan Lal and Gopi Mal had been 
found liable to pay to the plaintiffs the 
sum claimed and that the amount that 
Lallu Mal and Kishan Lal owed had 
also been settled and a bond executed by 
them in respect thereof. In para. 12 of 
the plaint while asking for a specific 
decree against the first three defendants 
for the amount claimed, it was also asked 
that it should be declared that the part- 
nership had been dissolved. The first 
three defendants filed one written state- 
ment and the other two defendants filed 
another. Gopi Mal, of the first three, al- 
leged that he had nothing whatever to 
do with the partnership. The other two 
defendants definitely pleaded that no dis- 
solution had been effected and that the 
partnership was still in force. They also 
pleaded that far from there having been 
a loss in the partnership there had been 
considerable profit which was payable to 
them by the plaintiff. The defendants 
Lallu Mal and Kishan Lal also alleged 
that the partnership was still in exis* 
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'tence, that no .settlement had been ai” 
rived at andjthat they were not liable 
’Under any bond. 

On these pleadings the oases proceeded 
and ultimately resulted in a preliminary 
•decree which was passed on the 16th 
December 1920. It was lield that the 
partnership had not been dissolved as 
.alleged by the plaintiff. Dissolution 
was ordered and shares of the parties 
■^vere fixed, Gopi Mai being absolved from 
liability, and an account was ordered to 
•be taken. No appeal was filed by either 
of the parties against this preliminary 

decree. 

Subsequent to this, one Rai Sahib Lala 
Paras Das was appointed to examine the 
-accounts as commissioner and to ascer- 
tain the state of affairs. He furnished a 
report on the 12th May 1923. He put 
■in a final report together with the state- 
ments of certain persons who had been 
-examined by him. Objections were filed 
by both sides against this report and 
evidence was led in support of the vari- 
ous objections. 

On the 17th June 1924 the Senior 
Sub-Judge passed a final decree purport- 
ing to be based on the commissioner's 
report. According to this decree, a sum 
■ of Rs. 21,000 odd was found to be the 
Amount of loss incurred in the partner- 
•ship. Gopi Mai has been found to have 
mo concern in the matter whatever and 
Shankar Lai and Kundan Lai were ordered 
vto pay a sum of Rs. 5,531-15-6, while 
Lallu Mai and Kishan Lai were ordered 
rto pay to the plaintiff a sum of 

Rs. 6,065-4-9. , ^ 

Against this appeal Shankar Lai and 
Kundan Lai preferred one appeal and 
Lallu Mai and Kishan Lai a second ap- 
peal, the formpr through Mr. Shamair 
‘Chand and the Iktter through Mr. Mano- 
‘bar Lai, whose case has been argued be- 
'foro us by Mr. Moti Sagar. 

Taking up the first appeal, namely, that 
by Shankar Lai and Kundan Lai, it has 
been argued that the trial Court erred in 
acting on the very incomplete report of 
the commissioner. We have been taken 
through the evidence on the record as 
well as through this report. It is evi- 
dent that the commissioner found it 
exceedingly difficult to differentiate in the 
accounts between the private transac- 
tions and those relating to the partner- 
ship account. At the same time he came 
' to the oonolusion that the total loss 


amounted to Rs. 21,210*14-3. He wag 
examined as a witness and there defi- 
nitely stated that with reference to the 

present . , , 

bahi khata it oaniiot be positively said what 
transactions were made for the p.irtnersbipj 
business. 

This being the case it is a little diffi- 
cult to understand how he arrived at the 
sum of Rs. 21,210'i4-3, as being the loss 

incurred in' the partnership. It appears 
to me that the learned Senior Sub- Judge 
erred in accepting this report as being 
sufficient for disposal of the controversy 
before him. In my judgment, when the 
commissioner definitely stated that he 
found it impossible to understand the 
accounts correctly the learned Senior Sub- 
Judge should have called upon the parties 
to produce evidence to explain them be- 
fore himself. Another objection which 
to my mind has force is tliat tlie com- 
missioner has admitted that he himseU 
never examined the account books at all. 
The examination that took place was 
made by his munim. The report there- 
fore should have been signed by his 
munim and not by himself. 

In these circumstances I would accept 
this appeal, and, setting aside the final 
decree, return the case to the Court below 
with the direction that the accounts 
should be properly gone through and a 
correct decree be passed in accordance 
with law. 

Costs in this Court will follow the 
event. 

Bhide, J. — I concur. 

D.D. Appeal accepted. 

A I R 1927 Lahore 737 

Pforde and Addison, ‘JJ. 
Emperor — Appellant. 

V. 

Fasih-ud-Din and others — Accused — 
Respondents. 

Criminal Appeal No. 724 of 1926, Deci- 
ded on 7th February 1927, from order of 
1st Cl. Mag , Delhi. D/- 16th April 1926.. 

Criminal P. C., Ss. 239 and 234— Four per- 
sons convicted 4n a joint (rial — One under 
S. 381, 1. P. C. — Second under S. 379, I. P. C. 
— Third under 411, I. P. C.~Fourth under 
S. 414, I. P. C.~Trial was held illegal. 

Pour persons were convicted ia a joint trial. 
Accused 1 of three ofiences of theft under S. 381 
in respect of property alleged to have been 
stolen on three different dates ; Accused 2 of 
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three offences of theft under S. 379 in respect 
of property alleged to have been stolen on three 
different dates; Accused 3 under S. 411 of dis- 
honestly receiving or. retaining stolen property; 
Accused 4 under S. 414 of assisting in disposal 
of stolen property. [P 738 C l] 

Held: that there had been both a misjoinder 
of charges and of ’persons and the trial was 
illegal. 

Carden Noad — for the Crown. 

Nand Lai aixd'Nanwan Mal — for Res- 
pondents. 

Fforde, J. — This is an appeal by the 
Crown under the provisions of S. 417, 
Criminal P. C., against the acquittal of 
Fasih-ud-din, Raja Ram, Mai Ditta and 
Shib Charan. who have been 
charges framed under Ss. 381» 3/9, 411 

and 414, I. P. C. 

The learned Government Advocate con- 
tends that the acquittal was wrongly 
had, being against overwhelming evidence 
of guilt. The first point, which we are 
faced with, is that the four persons, who 
have been acquitted, have been tried in a 
manner not authorized by law, inasmuch 
as there has been both a misjoinder of 
charges and of persons. 

That there has been a misjoinder of 
persons there can be no doubt whatso- 
ever. Fasih-ud-din was tried under 
S. 381, that is, of theft by a clerk or 
servant in possession of property of his 
master, in respect of the property alleged 
to have been stolen on 21st September 
1924, and upon a second charge of pro- 
perty alleged to have been stolen on 28th 
September 1924, and upon a third charge 
of having stolen property on 16th October 
1924. 

Raja Ram has bfeen tried undei' the 
provisions of S. 379 of having stolen pro- 
perty on 21st September 1924, on 28th 
Septemb^ and again on 16th October 
1924. 

Mai Ditta has been tried under the 

provisions of S. 411 I. P. C., for having 

dishonestly received or retained property 
alleged to have been stolen on 17th Nov- 
ember 1924, and Shib Charan has been 
tried under the provisions S. 414, I. P. 0., 
for having voluntarily assisted in dis- 
posing of the property which is alleged 
to have been stolen on 21st September 
1924. It is not necessary to discuss the 
various sections of the Criminal Proce- 
dure Code which prohibit the joinder of 
persons who have been charged with of- 
enoes of these several kinds. 

The trial is clearly an illegal one and 
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accordingly the whole proceedings in my 
judgment must be set aside. The appeal 
against the acquittal obviously cannot 
be entertained and must be dismissed. 
It is open to the Crown to take such 
further steps to bring the parties to trial 
as they may be advised. 

Dr. Nand Lai has urged that in view 
of the long time taken in prosecuting this- 
illegal trial it would be a great hardship* 
to his client to be put through a fresh 
ordeal. That, however, is not a matter 
upon which we can make any suggestion 
to the Crown. It is for the learned Gov- 
ernment Advocate to give such advice in 
the circumstances as he may deem fit. 

Addison, J. — I concur. 

R D. Appeal dismissed. 
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Broadway and Bhide, JJ. 

Lallu Mal and another — Defendants 
Appellants. 

v. 

Firm Nanhc Mal-Kallan Mal — Plain- 
tiffs —Respondents. 

First Appeal No. 2074 of 1924, Deci- 
ded on I7th June 1927, from decree 
of Sr. Sub-Judge, Gurgaon, D, ■ 17th 
June 1924. 

Civil P.C,, 0. 41, ii. 20 — Interested parties^ 
not joined in appeal originally — Appellate 
Court can allow them to he joined later on. 

Where persons who were interested in the- 
suit were not joined originally as parties to ap- 
peal therefrom, the appellate Court can have- 
them so joined under O. 41, R. 20. [P 730 C 1] 

Motv Sagar^ Nawal Kishore and Hem 
Haj — for Appellants. 

Kishan Daijal, Bishan Narain and 
Shamair Chand — for Respondents. 

Broadway, J. — A preliminary ob- 
jection has been taken in this appeal by 
Mr. Kishan Diyal to the effect that it 
is incompetent for the reason that the 
other partners interested in the suit, 
namely, Shankar Lai and Kundan LaL 
had not been made parties. He founded 
his objection on certain principles enun- 
ciated in Baj Chunder Sen v. Ganga Das 
Seal (1) by their Lordships of the Judi- 
cial Committee. In my judgment the 
objection is well founded and I consider 
that Shankar Lai and Kundan Lai were 
necessary parties to the appeal, inasmuch 

(1) [1904] 31 Cal 487=31 1. A. 71=8 C. W. N* 
442=8 Sar. 623 (P. C,). 
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Adam Khan v. The Ckowx (Jai Lai, J.) 
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fts they were clearly necessary parties in 
the suit. I think, however, that the 
provisions of O. 41, R. 20, Civil P. C., 
enable us to cure this defect, ant) I there" 
fore make Shankar Lai and ICundan Lai 
[parties to this appeal. Mr, Shamaii 
Chand has accepted notice on tlieir be- 
half. Inasmuch as we have accepted 
the connected appeal arising out of the 
same proceedings in ShaJikar hal Kun 
dan Lai v. Nanhe Mat Kalian Mai (2), 
it follows that this appeal must also be 
accepted and the case remanded for dis- 
posal in accordance with the order passed 
in the other appeal. It is specially noted 
that no decision on the merits of this 
case has been given by us. Costs will 

follow the event. 

Bhide, J. — I concur. 

D Case remanded . 

{•2} A. 1. R. 1927 Lab. 736^ 
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Shadi Latj, C. j., and Jai Lal, J. 
Adam Khan — Appellant. 


V. 

The Croton — Opposite Party. 

Criminal Appeal No. 1306 of 1926. De- 
cided on 4th March 1927, from order of 
Sess. Judge, Jhelum, dated 2nd October 


1926. 

Evidence Ac/, S. 21— Fact discovered from 
inlormation of several accused—F act wxU be 
deemed to have been discovered from xnforma- 

ti07i of the first. 

Where a fact is discovered in consequence of 
information received from one of several per- 
sons charged with an offence and when others 
Rive like information the fact should not be 
treated as discovered from the information of 
them all. but from the information of the first: 
24 W. R, 36, Cr. and 7 P. R. 19L6,’Pof/. 


Nanwan Mai — for Appellant. 

Sundar Das^ior the Crown. 

Jai Lal, J — On the night between 7th 
and 8th December 1925, a gang of Pathans 
forcibly entered the house of Devi Ditta. 
an Arora of mauza Sahna in the district 
of Jhelum and committed dacoity there, 
and some of them in so committing the 
dacoity killed Bhagat Ram, son of Devi 
Ditta, on the spot, and caused serious 
injuries to Devi Ditta who succumbed to 
them on 20th December. Injuries also 
caused to Mt. Viran Devi, wife of Devi 
Ditta, Mt. Maya Devi, his daughter, and 
other residents of the village who, on 
hearing the outcries of the inmates of 
the house, came to their assistance. 


With regard to tlio factum of dacoity 
there can be no manner of doubt. It has 
been proved by the testimony of the- 
approver Mian Gul, Mt. Viran Devi, Mt. 
Maya Devi. Raghbir Singh, servant of 
Devi Ditta, Guran Ditta and several 
other residents of the village who as has 
already been stated, received injuries in' 
the course of the dacoity. It has also 
been established by the statement made 
by Devi Ditta before a Magistrate imme- 
diately before his death and by the evi- 
dence of Mt. Viran Devi and Mt. Maya 
Devi that considerable property inclu- 
ding ornaments and cash was taken away 
by the dacoits. The real question that 
we have to determine is whether the 
participation of the appellants in the 
dacoity has been established. 

The approver Mian Gul, has, in his 
evidence at the trial, given a description 
of the manner in which this crime was 
planned and committed. His statement 
has been quoted in extenso in the judg- 
ment of the learned Sessions Judge and) 
W6 no doubt consider it necessary to re- 
peat it here. It is sufficient to say that 
he has mentioned the five appellants as- 
having taken part in the dacoity. What 
remains to be seen is whether his testi- 
mony has been corroborated in material 
particulars so far as each appeal is- 
concerned. 

With regard' to Saidul Umar it has 
been established that after his arrest be- 
took the Sub-Inspector of Police to a 
khad near the village Nun in the Rawal- 
pindi District and pointed out a place 
which was dug up and stolen property 
was recovered therefrom. Similarly Sar- 
buland pointed out another place in the- 
same khad from which stolen property 
was recovered, Awal Khan also is proved 
to have given information -to the police 
as a result of which stolen property was 
found buried in the khad. In addition- 
to this several witnesses have identified 
these convicts as being present at the 
dacoity. 

The learned Sessions Judge has not 
relied upon this evidence of identifica- 
tion. Wo overselves have not been able 
to discover any good reason why it should 
be discarded. (His Lordship then dis- 
cussed this evidence and proceeded.) Wo 
are therefore, of opinion that the identi- 
fication of the appellants by the witness- 
is genuine and is good evidence in support ■ 
of the testimony of the approver. 
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The learned Sessions Judge has relied 
upon the alleged discovery of stolen pro- 
perty made in pursuance of the informa- 
tion 'supplied by Shabru and Niazak as 
evidence corroborative of the testimony 
of the approver as against these appel- 
lants. It appears that this property was 
buried in the khad in a place which was 
first pointed out by Saidul Umar in the 
absence of Shabru and Niazak and that 
these two prisoners were then brought 
up separately and pointed out the same 
place which was dug out and the pro- 
perty recovered. We are unable to agree 
with the learned Judge in the view that 
the evidence as to information given by 
these convicts is admissible against th^. 
S. 27, Evidence Act. under which this 
evidence has been admitted, reads as 
follows: . , , . 

• Provided that, when any fact is deposed to 
as discovered in consequence of information 
received from a person accused of any offence, 
in the custody of a police officer, so much of 
such information, whether it amounts to a con- 
fession or not, as relates distinctly to the fact 
thereby discovered may be proved. 

Th© quBstion is whether the fact of the 
stolen property having been buried in 
the place from where it was recovered 
was discovered in consequence of informa- 
tion received from Shabru and Niazak. 
it will be observed that only so much 
of the information given by th© appel- 
Jants can be proved as relates distinctly 
to the fact thereby discovered The fact 
that the property was buried in a parti- 
• cular place was already known to the 
.police as a result of information given 
by Sad-ul-Umar. It cannot, therefore, 
be held to have been discovered as a 
result of the information given by the 
two -prisoners concerned. Where a fact 
is discovered in consequence of informa- 
tion received from one of several persons 
charged with an offence, and when others 
give like information, the fact should not 
be treated as discovered from the infor- 
mation of them all, but from the infor- 
mation of the first: vide The Queen v. 
Bam Churn (l). The same view has 
been taken in several cases in this Court. 
Reference may, for instance, be made to 
Chhuttan v. Hazari Lai (2) and Budha 
y. Crown (3). We are of opinion that 
the evidence relating to the alleged re- 
•isovery of stolen property as a result of 
ri) [1875] 24 W. R. Cr. 36. 

(2) [1915] 7 P. R. 1916=46 P. L. R. 1916=30 
I. O. 22=129 P. W. R. 1915. 

<8) A, I. R. 1922 Lah. 315. 


information given by Shabru and Niazak 
was not admissible against them. 

We have, therefore, to examine th© evi- 
dence of the witnesses who profess to 
have identified these appellants at the 
time of dacoity. (His Lordship then ex- 
amined the evidence and concluded). The 
result is that all the appellants are 
proved to have taken part in the dacoity 
in question and they have been rightly 
convicted under S. 396, I. P. C. In view of 
the daring and brutal nature of the crime 
the penalty of death is the only appro- 
priate sentence to be inflicted upon them. 

We dismiss the appeals and confirm the 
sentence of death passed on each convict. 

G.B. Appeal dismissed. 


A. I. R. 1927 Lahore 740 

Agha Haidar, J. 

Ujagar Singh and others — Convicts* 
Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 40 of 1927, De- 
cided on 4th May 1927, from order of 
1st Class Magistrate, Lyallpur, D/* 23rd 
December 1926. 

(a) Penal Code, S. 97^Matter not urgent 
and sufficient time available to have recourse 
to authorities — No right of private defence of 
property arises. 

There can be no right of private defence of 
property when the iratter was not urgent and 
no serious loss of the property was threatened 
and there was ample time to have recourse to 
the authorities; A. I. B. 1926 Lah. 516, Foil. 

[P 743 Cl] 

(b) Penal Code, S. 97 — Owners while carrying 
away their tree, attacked by a party armed with 
dangs — Former have a right of private defence 

The Jats were the owners of a tree and, while 
in lawful possession of it, were carrying it 
away. While doing so, they were resisted by a 
body of men who were armed with dangs. 
Fight ensued and both parties were severely 
injured and one of the Jats died. 

Held: that the Jats were justified in protec- 
ting themselves from enemy's onslaught and in 
the fight which ensued they were merely pro- 
tecting their person and property: A.1>R‘ 
1923 All. 194, Foil. [P 743 C 1] 

Bevan Vetman and Bam Chand J/an- 
chanda — for Appellants. 

Mulk Baj for Govt. Advocate — for the 
Crown. 

Judgment. — Under a sale-deed dated 
the 19th February 1926, one Sunder 
Singh, a Jat, transferred half a square of 
land to Chattar Singh, and Ujagar Singh, 
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the sons of Ivesav Singh, Kambohs by 
caste. £n this sale-deed it is provided: 

Now the laud mentioued above .... together 
with all kinds of eitistiug trees eiiceptiag two 
kikar trees, one beri tree and one shisham tree 
which the executaut-veudor shall cut wjthm 
three -moaths; otherwise they would be consi- 
dered the property of the purchaser. .... 

The property which formed the subject- 
matter of the sale-deed was at the date of 
the sale in the possession of a prior usu- 
fructuary mortgagee. The story for the 
prosecution is that on the 18th August 
1926, at about 10 p. m. the Kambohs 
(accused in trial No. 84 2 of 1926) and 
the Jats (accused in trial No. 87/2 of 
1926) had been engaged in a serious fight 
with the result that five persons on the 
side of the Kambohs and the same number 
on the side of Jats received injuries and 
one man. Hira Singh, on the side of the 
Jats received serious injuries to Nvhich he 
succumbed soon after. The police ^seot 
up (l) Ujagar Singh and (2) Chattar 
Singh, sons of Kesar Singh, (3) Kharak 
Singh and (4) Lachman Singh, sons of 
Bua Ditta, (o) Kesar Singh (6) Bahadur 
Singh. (7) Hira Singh, (8) Shamir Singh, 
(9) Wir Singh and (10) Wasawa Singh 
charging them under S. 304^149 I. P . 

This was trial No. 84/2. In trial No- 8" (2 

eight persons, namely, (l) Mangal Singh, 
(2° Ishwar Singh. (3) Lai Singh. (4) Sohan 
Singh, (5) Jagat Singh, son of Mangal 
Singh, (6) Diwan Singh, (<) Jota Singh 
and (8) Bahadur Singh were challaned to 
take their trial under S. 325/149, I. P.jC. 
Evidence was recorded separately in the 
two cases; but the learned Magistrate 
disposed of the two cases by one judg- 
ment. 

The case for the prosecution before the 
trial Court was that the whole dispute 
centred round a shisham tree to which 
both parties laid claim. Each party 
claimed for himself the right of private 
defence of property. The learned Magis- 
trate, who tried the case, relying upon 
certain authorities, has come to the con- 
clusion that, having regard to tha circum- 
stances of the case, the fight was a pre- 
meditated one on both sides and that no 
Question of self defence arose in the case. 
He accordingly convicted all the accused 
in both the cases. The accused in trial 
No. 84/2, i. e., the party of the Kambohs 
were convicted under S. 304-11 read with 
S. 149, 1. P. C. and have been sentenced 
to six years* rigorous imprisonment each 
and a fine of Rs, 100 or in default to 


fui’ther rigorous imprisonment for six 
months. The party of the Jats has been 
convicted under S. 325/149, I. P. C., and 
sentenced to three years’ rigorous im- 
prisonment and a line of Rs. 100 each or 
in default to further rigorous imprison- 
ment for six months. 

Both parties appealed to this Court, 
and the case of the Kambohs was argued 
principally by Mr. Petman followed by 
Mr. Ram Chand Manchanda.^while the 
appeals by the Jats were argued by Sir 
Mohammad Shafi. The case was argued 
fully on the 8th, 22nd. 29t.h and 30th 
April 1927, and counsel took me carefully 
through the whole evidence on the record. 
The evidence on the record is very volu- 
minous, and I do not propose to discuss 
it at any considerable length. There is 
one piece of evidence, however, which' 
requires a somewhat detailed considera- 
tion. This is the receipt dated the 13th 
February 1926, .^hich purports to have- 
been executed by Sunder Singh in favour 
of Mangal Singh and Jagat Singh. It 
acknowledges receipt of Rs. 40 being the 
price of two kikar and one shisham trees 
which Sunder Singh purported to have 
sold to Mangal Singh and Jagat Singh. 
This receipt was put forward by the Jat 
party two days after the occurrence, and 
it may be mentioned here that in the 
first information report which Mangal 
Singh gave at the police station at about 
3 o’clock on the day of occurrence no 
mention was made of this receipt. On-- 
behalf of the Kambohs it was pleaded in 
the Court below, and the argument was 
repeated before me in appeal, that this 
receipt was a forged document which had 
been prepared for the purpose of establish- 
ing their defence by the Jats. On the* 
other hand the Jats cited evidence to 
show that the receipt represented a genu- 
ine transaction. In the view that be- 
took the learned Magistrate did not enter- 
into the question of _ the genuineness or 
otherwise of the receipt. In appeal Mr. 
Bevan Petman realized the importance of 
the 'receipt and devoted a portion of his- 
argument to it in order to show that the- 
receipt was spurious and forged document. 
On the other hand Sir Mohammad Shafi 
strenuously argued that the receipt re- 
presented a genuine transaction and, that • 
according to it, Sunder Singh had sold 
the trees mentioned in the sale- deed to* 
his clients Jagat Singh and Mangal Singh* 
on the 13th February 1926. He read t 
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before me the evidence of the scribe 
Thakar Das and of a marginal witness 
Ram Ditta and also referred to other 
• evidence. He also referred to the evi* 
dence of Sunder Singh who deposed to 
the genuineness of the transaction as 
evidenced by this receipt. To the argu- 
ment put forward by Mr. Bevan Petman 
that the receipt contained alterations and 
was recorded in an irregular book of ac- 
count, Sir Mohammad Sha6 replied that 
the receipt was written in an ordinary 
village zemindar's memorandum book. I 
myself examined the book in which the 
receipt is written. Having regard to the 
informal nature of the book and the 
evidence on the record, I am of opinion 
that the receipt represents a 
transaction and that Sunder Singh had, 
as a matter of fact, prior to the sale-deed 
which was executed on the 19th February 
1926, in favour of Chattar Singh and 
Ujagar Singh, the sons of Kesar Singh, 
sold the trees to Mangal Singh and his 
son Jagat Singh The dispute, as already 
■stated, refers to the shi-'ham tree, only, 
and we are not concerned with the other 

'trees. 

The evidence on the record shows 
that the shisham tree had, as a matter of 
fact, be^n felled down sometime before 
the occurrence, although some of its 
longer roots might have been embedded 
in the soil on the date of the occurrence. 
Further, it appears that the tree had been 
cut down within throe months of the 
sale-deed executed by Sunder Singh in 
favour of Chattar Singh and Ujagar 
Singh, the sons of Kesar Singh, and, 
therefore, according to the terms of the 
sale-deed, the property in the shisham 
tree did not pass to the vendees. On this 
point the evidence of Sunder Singh (P. W. 
No. 10 in trial No. 87/2) and Phangan 
(D. W. No. 3 in trial No. 87/2) is im- 
portant. According to the evidence of 
Sardar Dayal Singh, Sub-Inspector, the 
trunk of the shisham tree was a fairly big 
one and in his opinion it required nine 
or ten people to remove it. The party of 
the Jats on the morning of the occurrence 
took a gadda or a big cart to the place 
where the shisham tree was lying and 
after loading it proceeded to their houses. 
They had lathis and axes with them. 
These axes might have been originally, 
intended to lop off such branches as may 
have been left on the trunk and interfered 
-with its portability. There is evidence 


to show that Kesar Singh had sent one 
Sawan Singh to Mangal Singh with the 
object of forbidding Mangal Singh and his 
son Jagat Singh from removing the tree, 
four or five days before the occurrence. 
It is also said that a day before the oc- 
currence, Sawan Singh was again sent on 
a similar errand by Kesar Singh to 
Mangal Singh. There is ample evidence 
on the record that on hearing the news 
that the Jats were removing the shisham 
tree, a party of the Kambohs proceeded 
to the place where the tree had been 
lying in order to stop the cart from taking 
it away. Another party of the Kambohs 
soon joined, and there is evidence to 
show that they followed the cart to a 
distance of one square and attempted to 
stop it. There is some difference of 
opinion about the weapons which the 
Kambohs, were carrying. According to 
some witnesses for the prosecution two 
men, at any rate, in the party of the 
Kambohs, carried tokwas or ^hatchets while 
the rest were carrying dangs. According 
to other witnesses the Kambohs party 
was armed with dangs only. As has been 
mentioned above, the kambohs party con- 
sisted of ten persons while the Jats were 
only eight in number. There was a fight 
and both parties received injuries, and as 
already stated, one Hira Singh, on the 
side of the Jats lost his life. Into the 
details of the injuries received by the 
members of the two parties it is not 
necessary to go. 

The main difficulty in this case arises 
from the fact that the accused in one case 
are the witnesses in the other and vice 
ver^a and the Public Prosecutor, who 
gave o msiderable assistance to the Court 
frankly admitted before me at the time 
of the argument that there was no in- 
dependent evidence for the prosecution in 
either case. After giving the matter my 
most anxious consideration. I have come 
to the conclusion that Mangal Singh and 
Jagat Singh had pu’'chased the shisham 
tree from Sunder Singh before he bad 
executed the sale-deed in favour of Kesar 
Singh’s sons. They were, therefore, the 
owners of the shisham tree and, in the 
exercise of their nght as such owners, 
they were lawfi lly engaged in removing 
the t' unk of the shisham tree on the 
morning of 18th August 1926. The Kam- 
boh party had an inkling of their inten- 
tion a few days ’previously and, accord- 
ing to evidence, they sent Sawan Singh 
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to Mangal Singh and Jagat Singh to act 
its an intermediary. Tliey had ample op" 
portunity during the three or four days 
to take legal bteps, or at any rate to ^eek 
the assistance of the proper authorities. 
They could have informed the polico and 
sought its protection in the usual way. 
They did nothing o( the kind and ultima- 
tely decided to take the law into their 
■own hands. They went to the spot on 
hearing the news that the Jats were cart- 
ing away the shishara tree. They attempted 
to stop the Jats as they ware carting'away 
the shisham tree. They pursued them 
up to a distance of one square and 
ultimately stopped the cart as it was on 
its way to the houses of the Jats. A num- 
ber of cases wore cited before mo which 
I need not discuss in detail. I may refer 
jonly to Datta Bam v. Emperor CU- This 
case-lays down that there can bo n> right 
of private defence of property when the 
matter was not urgent and no serious loss 
of the property was threatened and there 
was ample time to have recourse to the 
authorities. In the present case even if 
the Kambohs considered ■ that they had 
some right or suppose! right in the 
shisham tree, they had ample time to 
have recourse to the authorities, and it 
■cannot be said that they had the right of 
private defence of property under the 
■circumstances. After all the trunk of 
the shisham tree was not such a valuable 
■or rare thing for the loss of which a 
money compensation would nob afford 
adequate relief. As I have already stated 
the Jats were the owners of the tree and 
while in lawful possession of it, were 
-carrying it away. When resisted by a 
body of men, like the Kambohs who were 
armed with at least dangs were justified 
in protecting themselves from the enemy’s 
■onslaught. In this connexion I may 
refer to the principle of the case Hira v. 
Emperor (2) I, therefore, allow the ap- 
peals of the Jats. holding that they were 
within their right in resisting the party 
of the Kambohs when it sought to stop 
them from removing the shisham tree 
and that in the fight which ensued they 
were merely protecting their person and 
property. 

The result is that I accept the appeals 
of the Jats namely, Jagat Singh. Mangal 
"Singh, Diwan Singh, Eal Singh and 
Xshwar Singh (Criminal Appeal 191 of 

(1) A. 1, R. 1926 Lab. 516. 
h) A. 1. R. 1923 All. 194=15 All. 250. 
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1927) and Jota Singh, Bahadur Singh 
and Solian Singli, (Criminal Appeal 192 
of 1927), set aside their convictions and 
sentences and direct that they bo released 
forthwith. 

As to the party of the Kambohs, 1 am 
fully aware of the tendency in these -riot 
oases for the rival parties to implicate as 
many members as possible belonging to 
the party of their adversaries and one 
cannot be too careful, when dealing with 
such cases. The actual light was a fierce 
and short one and one can easily imagine 
that the actual combatants would receive 
more or less severe injuries and carry the 
marks of the same on their persons. At 
the same time it does not stand to reason 
that after going througli a pitched battle 
like the one of the present case, a com- 
batant belonging to one side or the other 
would escape unscathed witl^out injury 
however slight on his person. Hence as 
to the participation of persons who bore 
marks of injuries on their persons there 
cannot be any doubt. I, therefore, give 
the benefit of the doubt to those among 
the Kambohs who did not receive any 
injuries. I find that only five persons 
namely Kesar Singh, Ujagar Singh, Baha- 
dur Singh, Shamir Singh, and Kharak 
Singh received injuries. As to the rest 
of the accused in trial No. 84/2 there is 
no evidence that they received any in- 
juries whatsoever. I, therefore, give them 
the benefit of the doubt and hold that 
it is not satisfactorily proved that they 
actually took part in the fighting. Ac- 
cordingly I acquit Chhattar Singh, Each- 
man Singh, Wasawa Singh, Hira Singh 
and Wir Singh as the case against them, 
iu my opinion, is at best a doubtful one. 
As regards the persons of the party of the 
Kambohs who received injuries and as to 
whose participation in the riot there can- 
not be any doubt, I hold them guilty of 
an offence under S. 304-11/149, I. P. C., 
but I do not think that the sentence of 
six years’ rigorous imprisonment and a 
fine of Rs. 100 passed upon each of them 
is called for. I would, therefore, reduce 
the sentence from six years’ rigorous im- 
prisonment to three years’ rigorous im- 
prisonment in the case of each of them, 
I set aside the order as to fine. The fine, 
if paid will be refunded. With this 
modifioation I dismiss the appeals of the 
Kam bobs. 

G.B. Sentences reduced. 
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Shadi Lal, C. J. 

P. F. Linton — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Reference No. 1681 of 1926* 
Decided on 28th January 1927, made by 
Dist. Magistrate. Gujrat, on 8th Nov- 
ember 1926. 

Criminal Trial — Pending civil swi/ by com- 
plainant aoainst accused likely to throw light 
on criminal case—Criminal proceedings were 
stayed. 

Where the decision of the civil suit, which 
was instituted by the complainant himself 
against the accused about three months before 
he brought the criminal case, was likely to 
throw considerable light upon the fispute in 
the criminal case, the proceedings of the cri- 
minal Court were stayed. 

Uukand Lal Puri— (or Petitioner. 
Abdul Qadii — for the Crown. 

The facts of the case are as follows: 

On the 29th June 1926 Muhammad Ali, 
the complainant in the present 420, 
I. P. C. case, filed a civil suit 
in the gourt of the Junior Sub-Judge, 
Gujrat, against Mr. P. F. Linton, a resid- 
ent of Calcutta, to recover a sum of 
Rs. 3,000 (principal Rs. 2,064-4-0, inter- 
est Rs. 935-12-0) on the ground that in 
the year 1922 defendant had showed him- 
self to be the Managing Director of the 
Firm of Linton Brothers, Calcutta, and 
in this capacity had agreed to supply 
2,000 tons of coal to plaintiff at the rate 
of Rs. 6 per ton. That Rs. 2,400 had 
been paid by plaintiff in advance to 
Mr. Linton for which plaintiff had ob- 
tained a receipt dated 23rd October 1922. 
That only 18 tons of coal valued at 
Rs. 108 had been supplied by defendant. 
Subsequently Linton Brothers had trans- 
ferred the working of the Company as 
well as its accounts to another Company 
N. M. Alexandar and Co. to whom plain- 
tiff had applied for the fulfilment of the 
contract. Messrs. Alexander and Co. had 
replied that there was no account of 
Sheikh Muhammad Ali plaintiff in the 
books of the Company. Plaintiff had 
thereupon asked Mr. Linton defendant 
to recoup the balance with interest but 
had received no reply from him hence 
the suit for recovery of Rs. 3,000 was 
preferred. Defendant Mr. Linton • repre- 
sented by Mr. Der Raj, Advocate, ad- 
mitted the receipt of Rs. 2,400 and the 
agreement to supply the coal but stated 


that he was not personally responsible’ 
for any money, but the firm which had 
been dissolved was responsible. The fol- 
lowing issues were framed. 

1. Whether Mr. P. F. Linton is .personally 
liable. 

On plaintiff. 

2. Whether Kendnadih Coal Company and 
P. Putt and Company were necessary parties. 

On defendant. 

3. Whether plaintiff’s suit is within time. 

4. Whether this Court has juisdiction. 

5. Whether plaintiff is entitled to intecesti 
by way of damages and at what rate. 

The proceedings are forwarded for 
revision on the following grounds : 

Now I find from the perusal of the files^ 
that these issues were framed on Bth 
October 1926 and the present complaint 
under S. 420, I. R. C., was lodged by 
Sheikh Muhammad Ali the plaintiff iu' 
the civil suit, against Mr. Linton, defen- 
dant, in the civil suit on 28th October- 
1926 on the grounds that accused had 
received the money fraudulently and did 
noD incorporate the receipt of Rs. 2,400’ 
in the accounts of the firm. The Magis- 
trate issued the warrant against thC' 
accused after examining the complainant 
only and without seeing the file of the- 
civil case. Now I consider that the- 
Magistrate has abused his discretion in 
issuing a warrant to compel the atten- 
dance in Gujrat of a person resident in- 
Calcutta to answer a charge which is in 
issue and sub-judice in civil proceedings 
in Gujrat which were instituted by the 
complainant himself four months previ- 
ously to the criminal complaint and upon 
the same facts. Further I consider that- 
the Magistrate has acted unjudicially in- 
refusing the application of accused's 
counsel to stay the proceedings till the 
decision of the civil suit which the Ma- 
gistrate was empowered to do under 
S. 344, Criminal P. C. Further the Ma- 
gistrate seems to have wrongly inter- 
preted the discretion allowed him under 
S. 75 (2), Criminal P. C., which contains- 
no provisions that its operations are 
restricted to benefit pardahnashin ladies. 

I consider that the Magistrate should not^ 
have refused to examine the civil file or 
to bear the arguments of defence counsel 
for the stay of proceedings which were 
based on the facts of the civil file. I do 
not consider that an order by me trans- 
ferring the case to another Conrt 
under S. 528, Criminal P. C., would ma- 
terially benefit the accused as apparently 
under S. 75 (2), Criminal P. C., a warrant 
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can only be cancelled by tbe Court issu- 
ing it, i ousider that tbe facts on whicb 
the crimiuil prosecutijn is btsel are 
CDtnplete y in issues (1) and *2) 
framed by tbe civil Court previous to 
the iiistitutioi o‘‘ the proseoutio i- ^Vith 
re^irl to tlie Nlagistrate's re usal to 
consider the objection of the accused s 
counsel it seems th ut the Magistrite d les 
either not unlerstind the sc )pe of his 
povvers under S. 202, Criminal P. C., or 
else is biassed ag linst the accused. 

For these reasons t con>ider that the 
proceedings of tlie criminal C )urt should 
bo stayed until the decision of 
the civil suit. Ho.vever, since [ d) not 
find thU [ have tlie power as a District 
Magistrate to dj this, I forward the tile 
of thecdmiitl cise togotlier with tlie 
file of the civil suit to the High Court 
at L(ih >re for favour oi orders On re- 
ceipt of oi*der 3 I propose, un.ess directed 
to the ontrary, to transfer tt e file to 
another Court on acc>un'* of the suspi- 
cion of hi hs n )tioed above. 

Sir Sh^d* L’ll, C. J. On the 

facts, which are correctly stated by tbe 
letrnel District Magistrate, I am not 
prepared to accede to the ontention 
urged by .Mr Mukmd Lai Puri for the 
accused thit the proceedings in the 
oriinini.loi.s 0 sh )uld be quished. It is 
true that the trial Magistrate male sev- 
er kl onlers which were whdiy unjusti- 
fied, and teat he fully deserves the stric- 
tures passed up)n him by the District 
Magistrate But I do not think th it 
on the record, incomplete as it is. I 
should exercise my extriordin iry juris- 
diction as a C mrb of revision and quash 
tbe proceedings. 

I an, h).vev 0 r, of opinion that the 
decision of the civil suit, wliich was in- 
^ilituteJ by the c j uplain mt himself 
about throe months hoforo he brought the 
c iminil otse. is likely to throw consi- 
lerable light upin the dispute in the 
oriminii oi-*e ; and th it the proceedings 
of the ori nin il Court sh lU d bo stayed 
pealing the decision of the civil suit. 

I accept the reo n nen lation m ide by 
the District Magistrate and order ac- 
cordingly. 

O.B. Order aczordinjly. 
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N(tr AH S'la'i— Petitioner. 

V. 

Natha —Respondent. 

Criminil Revn. No. 1485 of 1926, De- 
oiled on /thJanuiry 192?, reported by 
AUl. Sess. Judge, Lihore, on iUh 
August 1926. 

Criyninal S. 139 A {.) rioht of 

iOtit/ cltii’iifd ovi'r (I /i-iUl — Otv ter it 

lievC'i iet'or(l> mite ni no jn.'uiiort of such 
asc fath under S. 13J--b 
Where :i right of w ly over an uncultivated 
field w sin dispute between villagers and the 
owner, and the owner closed tbit w.w on bring- 
ing the field under cuUiv .tion, relvin.? on the 
rev -nue re'^ords which ni.de no unentioii of 
any puulic p.ith : 

Held : in pro ■ee(lin‘’5 ayainst the owner 
under S. I3i. C limn, vl 1’ C., th.a this case w .s 

ex oti v’ one w h ich S. 1 j9- A, Cr i .nin . 1 I’ i' , "'as 
designed to m.et. fl* ‘d'» C L] 

Rights of w.y are obvion<lv rnatt rs to he 
decided bv tlie civil Courts and not by the 
cr minal Courts. It is in tne interest of puhlio 
p >li jy that crimln I Court-* should not deal 
with'm tt- s which it is oompul ory to leave to 
civil Courts. [P C 1] 

Abdat Ajtz — ior Petitioner. 

Reoort. — quvrrel h is arisen in vil- 
lage Kot Murad K.han over a right of 
way to a well neir the village The 
mist convenient way lies over fields he- 
Imging tj Nur Ali Shah an 1 others. 
F >r sime yevs these fields wore unciilti- 
V ited, an 1 n > dispute over their u-e is a 
me ms of ao ess to the well arose. 'L'hey 
li iV 0 sines cime under cu'tivition, and 
Niir Ali Shih h is closed thepissige 
acriss them by ms ins of a th irn fence. 

The result of this action w is th it fhe 
public was forced to go rounl to the well 
by a loiger way wliich passes over 
fields belonging to one Natha a d otliers. 
O 1 this N ith t lodged an application for 
the passing of an order un lor S. 133, 
Criminil P. C., to Nur Ali Sh.ih and 
his ompinions to remove llie tliun 
fence on the groun 1 th it t was an un- 
lawful obstruction to a public wiy. The 
appliciiion h iS been very ci ofully c m- 
sidored on the spot by the two M igis- 
ti'ites who liive de.ilb with it in 
succession. The MigisL-ato pissing 
the finil order his enne lo the 
esn liision, which there is no rsism 
to que-Jiion, that ibo closed patli is 
the nearest wiy from ilie village to 
the well that the well to which a small 
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mosque is attached, was in common use 

, y the public up to the date of he ob- 
struction, and that it was not only used 
hy men, but also for carts, and that the 

oLructionhas been a nuisance to the 

public. The party of Nur Ah Shah rely 
chiefly on the revenue records, which 
show that the fields belong to them and 
make no mention of any public ^ 

the learned Magistrate points out that so 
lou" as the fields were uncultivated, no 

obilction could be raised to pub he access 
and that this does not, therefore, dis 
nrove the allegation that the way was a 
public one. For these reasons he has 
ordered the removal of the obstiuction 
and the opening of the way to 2i paces 
within 14 days from 13th July, on which 

the order was passed. t tu or «■ 

Grounds.— The order of the Magis- 
trate does not appear to be sust linable. 
The Miigistrate has only found that the 
way was in fact being used by the public 
UP to the date of the obstruction, but 
has not found that they^ had any right to 
do S 3 , except by the tacit consent of the 
owners. considered that 

this constitutes lawful use by the public 

within the meaning of S. 133, it has still 
to be found that the obstruction was un* 
lawful ; and it appears to me that if the 
owner of an uncultivated field wishes to 
bring it under cultiv ition, he has every 
right to close it to public access unless a 
right of way has been clearly established. 
In this case there has been no fin-ling as 
to the time during which the way has 
been used by the public, and in the ab* 
seoce of any evidence on this point the 
revenue records raise a clear presump- 
tion that no such right of way existed. 

The case seems to be exactly of the 
class which S. 139-A, Criminal P. C., 
was designed to meet. The party causing 
the obstruction has produced reliable 
evidence in support of their denial of the 
existence of any public right in respect 
of the way. In these circumstances the 
Magistrate was bound to stay the pro- 
ceedings until the mitter of the existence 
of such a right had been decided by a 
competent civil Court, and ha had no 
jurisdiction to proceed with the enquiry 
or pass any final order. Rights of ways 
are obviously matters to be decided by 
the civil Courts and not by the criminal 
Courts. It is in the interest of public 
policy that orimiual Courts should not 
deal with matters which it is compul- 
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sory to leave to civil Courts. No powers 
of appeal are given in respect of orders 
under S. 133, Criminal P. C. 

Order. — It seems to me clear that the 
Magistrate has overlooked S. 139*A, 
Criminal P. C. As recommended by the 
learned Sessions Judge I set aside the 


Magistrate’s order and in lieu thereof 
order under S. 139-A (2) that proceedings 
be stayed until matter of the existence 
of the alleged right of way has been de- 
cided by a competent civil Court. 

J.v, Order set aside. 
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J.AI L.\ij. J. 

Muhammad Jan — Accused — Appellant 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 1148 of 1926, 
Decided on 3Lst January 1927, from 
order of Sess. Judge, Karnal, D.^'lSth 
October 1926. 

Penal Code, S. 420 — Middleman introducing 
cheat to complainant for purchases of orna‘ 
meats — His dishonestly and fraudulently 
acting in the transaction must be establUhe'i. 

Iq order to sustain a conviction of a middle* 
mm who introduced a cheat to the comolaiaant, 
uuder S. 420, it is necessarV for the prosecution 
to establish that he acted dishonestly and frau* 
dulently in the transaction. [P ^ ^1 

Skamair Chand — for Appellant 

Malik Muhammad HMssam “for Res- 
pondent. 

Judgment. — Jan Muhammad alias 
Mohammad Jan, appellant in Appeal 
No. 1148, and Abdur Rihman, appellant 
in Appeal No. 1266 of 1926 have been 
convicted under S. 420, I. P. C., and 
have been sentenced to six months’ and 
two years’ rigorous imprisonment respec- 
tively. They have both appealed to this 
Court and I have heard Mr. Shamair 
Chand on behalf of Jan Mohammad. 

The case for the prosecution is that ort 
the 25th December 1925 Jan Mohammad 
went to P. W. 1 Munir Khan, and told 
him that two ornaments of gold were for 
sale, which he could secure for him cheap 
and ou the latter agreeing introduced 
Abdul Rahman who sold a necklace and 
a chain to Munir Khan for Rs. 240. An 
assurance was given by Abdul Rahman, 
and it is alleged by Jan Mohammad that 
the ornaments were of pure gold. As a 
fact they .were not of gold. This last 
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fact has been established by the evidence 
of Anokbi Lai and Nur Mohammad. 
When Munir Khan went liomo he dis- 
covered that he had been duped and ask- 
•ed Jan Mohammad to call Abdur Rahman 
and to have the amount paid by him res- 
tored on return of the ornaments. Next 
morning both Jan Mohammad and Abdul 
Rahman came to Munir Khan’s shop and 
there Abdur Rahman stated that he had 
not got the money and would execute a 
promissory note in favour of Munir 
Khan, but the latter did not agree to 
this. A head constable on receiving the 
information of the incident had the 
matter reported at the thana with the re- 
sult that both the appellants were sent 
up for trial and convicted. 

So far as Jan Mohammad is concerned, 
in my opinion, the case against him is 
very doubtful. Munir Khan distinctly 
■states that he paid the money to Abdur 
Rahman. In the conversation the next 
morning it was Abdul Rahman who sta- 
ted that he would execute the-promissory 
note in his favour. Jan Mohammad on 
no occasion accepted personal liability, 
-and it has not been established that ho 
made any money out of the transaction. 
He is a young man of 22 years of age, and 
it is quite possible that he was duped by 
Abdur Rahman, who appears to be a 
clever man, in the same manner in which 
Munir Khan was duped. In order to 
sustain his conviction it was necessary 
'for the prosecution to establish that Jan 
, Mohammad acted dishonestly and fraudu- 
'lently in the transaction. This, in my 
'opinion, has not been established. It is 
not shown that Mohammad Jan knew or 
had reason to believe that the ornaments 
wore not of gold, nor has it been shown 
that any portion of Rs. 240 went to him. 

I accept his appeal and acquit him. 

With regard to Abdur Rahman there is 
<jonsiderable evidence against him. 
Muhammad Yaqub and Shafaat Ahmad 
were present, when the ornaments were 
«old by him and Rs. 240 paid to him. 
They also proved that the next morning 
Abdur Rahman expressed his inability to 
produce the amount received by him the 
previous day, and offered to execute a 
promissory note in favour of Munir Khan. 
There can, therefore, be no doubt as to his 
^uilt. I dismiss his appeal. 

R.B. Order accordingly . 
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Tek Chand and Agita Haidar, JJ. 

Mathra and others — Defendants — Ap- 
pellants. 

V 

Ram Singh and auothet — PlaintitT and 
Defendant — Respondents. 

Second Appeal No. 1729 of 1923, De- 
cided on 14th June 1927, from decree of 
Dist- Judge, Karnal, D - 14th April 1923. 

Civil P. C.. 0. 42, /?. 2 — Copy of judgment of 
the first Court should accompany a memoran' 
duvi of second appeal. 

A m-.^morandum of second appeal to the High 
Court must be accompanied by a copy of -the 
judgment of the Court of first instance and if 
the hitter is not presented till after the period 
of limitation has expired, the appeal should 
ordinarily he rejected as barred by I mitation 
ill the ab-icnce of aiiv snllicient cause to explain 
tbodel.iv; .1. i. ll. lOil Lah. 73, Foil. 

fPTfSCl] 

Jftikhar All — for the Apiiellauts. 
Shaviair Chand — for Respondents. 

Agha Haidar, J.— This appeal was ad- 
mitted as long ago as 15th June 1923 The 
learned Judges, who admitted it under 
O. 41, R. 11, Civil P. C., made the fol- 
owing note; 

Subject to all just exceptions on the ques- 
tion of limitation the appeal is admitted. 

The case cime up to-day for hearing. 
On behalf of the respondent Mr. Shamair 
Chand raised the objection that the ap- 
peal, when it was filed, was barred by 
limitation. He says that the appeal was 
filed without a copy of tlia judgment of 
the first Court as required by R. 2, 0. 42, 
which was incorporated in that order as 
long ago as 1919. The newly added rule 
runs as follows: 

(2) la addition to the copies specified in 0. 41, 
R. 1, the memorandum of app6.il shall be ac- 
corananied by a copy of the judgment of the 
Court of first instance. 

The last da^e of limitation was 20th 
July 1923. The appeal was filed on 18th 
July, but as already stated without a 
copy of the judgment of the first Court. 
The appellants applied for a copy of the 
judgment of the first Court on 19th July 
1923, and the copy was ready on 20th 
July 1923, and was delivered to the ap- 
pellants on the same day^ This copy was 
filed ultimately in this Court on 2Srd 
July 1923. . 

No explanation is forthcoming of the 
delay in applying for the copy nor has any 
affidavit been filed on behalf of the appel- 
lants explaining the delay so as to bring 
the case within the provisions of S. 5, 
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Inli in Li n. ^cfc. The !a\v on the point is 
l,iid '^vn verv c’early in a judgment 
rep >1 ted as Mot Mala v. Sri Ham {i), 
where it wis he'd that: 

, ,nemc.«-iindum cf second aPpeal to the Hish 
Court must be acoompiU'ed by » cop ‘ of the 
judgment of the Court of the -erst >^t 
n i if the latter is not presented till after the 
n.riod of limiUtioa has expired, the appeal 
Should ordinarily be rej.ct.d as barred by limi- 

This being so. and in the absence of any 
suMicient oiuse to explain the delay, there 
is no other alternitive for this Court 
except to dismiss the appeal as being 

barred by limitation i- i j* • j 
The appeal is accordingly dismissed 

with costs. , f r 

TeW Chand, J.-r agree 
^ A pp^ at 
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Broadway and Agei.v Haidar, JT. 
liiHal Singh and another— PUiatiSs— 
Appollii*^*'®' ^ 

Manohar Lai and o^fi^rs— Defendants 

-“Res ponden is. 

First Appeal No. 1512 of 1922, Decided 
on L&t March L92L froni decree of Dist. 

Judge. Hisstr. D/- 27th March L922. 

.(,)LieyU'rahnn Act, S. bO Document regis- 
i*ieKUtnplioii as to execution and 

receipt of con:>iieratx>m arisen. 

It cannot be 3 .id that a document is without 
consideration simply bec.iuse there was no cash 
p,»\me..t at the time of the execution f the 
deed, where a document is registered it is 
to be assumed that the docucneiu w .s explained 
by the Sub* Retristrar to the executants who ad- 
mitted its execution and th j tjce pt of considera-, 
tion and that the whole prooeediiigs lu connex- 
ion with registration <.od eiidorsemjiit etc., Wjro 
regular and in order : Lai, 63'* {J\ C.) and 

^ 1. li. i i'. C. .H, liel. on. [P 750 0 2j 

{>,) Co'itroct Act, S.U')~reriH$ app .rentty 
hanh — Uvbtfr muit Oiing his caae wilhxn H. Id 

to ijet 1 cliff. , , , . V- 

Unlo.ss the mortgagor can clearly bring nis 
case within the four corners of S. i •, the parties 
mu't bj held t > bj bnund by the terms o their 
contract as e iibodied in the mortgage, however. 

harsh sucii terms might app ac to oe : .4./ /f. 

lUid I'. U. s8 aud A, I. i<. lOia D. C. ^ 0 ^. 

£1 ' ^#51 C 1 J 

A Court should look at the transaction at its 
inception and see if at that time .t w„s so hard 
and uneonaioiona lo ihat a Court of eustice 
would not eii-orce it. The mere fact th«t in- 
terest has accumulated UR a result of the pfilux 
of time coupled with default of pd>meiit of in- 
terest on Che part of ibo mortgagor caiinot be a 
defonoe which the mortgagor can validly rinse 
lu Older lO ask the Court to reduce the amount 


claimed by the mortgagee : A. I. B. 1^18 P. C’ 
‘J49 and A. [. li. 19-4 Lah. 21, Foil. 

[P 751 0 2] 

(c) Transfer of Property Act. S. 58 (c) — Corf 
ditimthat if mortgage money fs not paid In 
tioo year< mortgagee would take property abso~ 
lately i< not illegal. 

The condition in a mortgage-deed that if the 

entire amount of the mortgage money with in- 
terest was uoc. pi^d within two years, the mott* 
gagees would be;omo absolute owuers of the pro- 
perty. is u >t by any raems illegal. It is merely 
a mortgage by conditional sale. [P 751 C 2] 

(d) El idence .-ict, S. 18 — Admission by pha-^ 
der in lower ( ourt cannot be set aside by engage 
ing another pleader in appeal 

Where in the lower Court the pleader fore 
p.irty admitted the correctness of the accounts- 
filed by tne opposite pvrty 
Held : It is not open to a party in appeal to try 
to go oehind an admission made by his pleader,^ 
who represoiitrd him in the trial Court, by 
eugaging a freHh counsel in the appellate Court: 

9 li . H. Ih.*. ; 2 M. 1. A 253; t> C. il'. -V. 82 ; 

A/a / 274 and 22 Mad, 533. FoU. [P 76^ C I, 2J 

Nannk Ckand a,xxd Anant Ram h.hosla'^ 
for Afinellanfs. 

Kishan Dayal and Eargopal — for Res' 
pondei'ts. 

Agh^ HAid-jr, J. — The appeal arisen 
out of a 9 it for possession, by redemption 
of certain inortgiged land detailed in tho 
plaint, on piyinenbof Rs 1,63^ '5*4 or 
any other amount which the Court may 
deem proper with reference tothecircum' 
stinces of the cise. The Court below de* 
creed the plaintilTs’ claim for possession of 
the land on condition that the plaintiffs 
should pay to the defendants a sum of 
Rs. 30,000 within six months from the 
d ite of the pronouncement of the judg" 
ment. The usual preliminary decree was 
ordered bo be drawn up under O. 34, R- 7^ 
Civil P. C. The plainbifl's have come up^ 
in appeal to this Court. 

The facts are briefly these ; On 29tb 
June L89f, Dewab Rim mortgaged lOl 
high is kham of land to one Daya Ram for 
a su n of Rs. 200. The mortgage was 
usufructuary, and the rate of interest 
w IS Rs. 1*9 0 per cent per mensem com* 
pound interest with yearly rests. On L5tb- 
Niiveinber L8 13, Dawat Rim and his bro 
ther Sis Rim mortgaged with possession 
352 high 19 kham of land together with a 
house to Dnaru Mai and Daya Rim for 
Rs. 690. The consideration was made up 


in this way. 

Due under the first mortgage.. .R9. Aia. 
Advanced in cash Rs* 477- 

Total Bs 690. 

The term of the mortgage was three 
years, and the rate of interest was also. 
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the same. On 22ad Decymber 1894, 
Dewat Rim and Sis Ram mortgaged the 
«ame property for Rs. 450. Rs 131 be* 
ing ioteresr- due under the last mentioned 
bond, and Rs. 319/- cash advance The 
mortgage was with possession and the rare 
of interest was the same. The bond in 
S'ut is dated 28th June 1899. The par* 
ties to this document are the same as 
those of the prior bond of 15th November 
1893, and 22nd December 1894, and the 
terms are practically the sirae except that 
instead of Re. 1'9 0 per cent per mensem 
compound interest with pearly rests, this 
bond providt'S six’monthly rests. The 
house was also taken out of the secii' ity, 
which under this bond, remained 352 l>i* 
ghas khain of land only. It may a'so 
be noted that the bond of 1899 contains.a 
epecidcation of the l•especti^e interests of 
the mortgagees in that the share of Diy i 
Ram is given as ooe*third and that of 
Dharu Mai as two'thirds. The mortga- 
gees did not take possession under this 
UQufructuary mortgige of 1999, but con- 
tented themselves by taking a kabuliyat 
from the mortgagors, who remained in 
physical possession of the property on 
payment of a yearly rent of Rs. «.00. On 
24th December 19J3. the mortgagors re- 
deemed one-third of the land on payment 
of Rs. 816-10*8 to Diya Rtm, one of the 
mortgagees, being one*third share of the 
total mortgage money. The plaintitls-ap- 
pellants are the heirs and represntatives 
of Sis Ram and Dewat Ram while the 
defeudantSTespondents are the sons of 
Dharu Mai, Daya Bim having dropped 
out as the result of the redemptiou of his 
one-third share in the mortgage. 

The present suit is for redemption of 
the remaining two-third- of the mortgaged 
property on payment of a sum of Rs. 
1,633-6-4, representing two-thirds of the 
original mortgage-money. The main al- 
legations of the plaintiiTs are that the 
mortgage in suit was obtained by the 
exercise of fraud and undue influence upon 
the origin il mortgagors, thtt in fact no 
consideration passed under the mortgage 
and that the rate of interest was penal 
and had been fraudulently entered in the 
document, since the mortgagors were given 
r to understand thai it was only 1 per 
cent per mensem. It is also alleged thit 
at the time when Daya Ram released one- 
third share of the mortgage! land on re- 
ceipt of Rs. 8l6'10-8 Dharu Mai mort- 
gagee had also agreed to release his two- 

il 


thirds'share of'the mortgaged property on 
payment of a proportionate share of the 
mortgage money but that, as the mortga- 
gors were poor people, they could not 
raise the requisite sum. It is further al- 
leged that at the time of the execution of 
the document in suit, there was a great 
famine in the district of Hissar and the 
mortgigors were in extremely straitened 
circumstances and were in fact starving 
and so easily fell into the clutches nf the 
dofendints, money-lenders. U m ly he oh- 
servetl here thit there is no prayer in the 
plaint asking for the cancellat ion of the 
mortgage b md of 1899 on the ground of 
fraud, undue influence etc. 

The written statement controverts the 
mtin allegitionsof the plaint, and it is 
pVatled therein that the mortgage bond 
of 1899 was a document to which no ex- 
ception could bo tiken as the rate of in- 
te est and the other terms were not un- 
usual. U is further pleaded that the 
plaintitTs were ready an 1 willing a short 
time ago to pay Rs. 15,000 for the re- 
demption of morlgtge, and that having 
regird to the accounts liled by the 
defen lants an! the conditions set forth 
in the mortgige-deed, the plaintitTs 
cmldnit redeem the land unless they 
paid Rs 30.000. It is also urged that the 
plaintitTs’ objections in respect of consi- 
deration, fraud and undue influence are 
birrel by limitation and thit the uiort- 
gigo'deed hiving been acted upon by the 
plaintitTs themselves, it w is n it open to 
them to riise any objections now. The 
learosl Dis*irict Julge framed a num'^er 
of issues but has disposed of the cise by 
recording findings on issues I, 2, 3, and 6 

only. These issues areas follows : 

1 ; Was tha niortg tge exa^ut^d uuder unduo 
innu.;u.:e aad fr.iud. 

.2J .\fet‘i6 .a>T.'u?ar3 entitled to redtem on 

payment of Rs. 1,6 <3-5 4 ^ 

{4^ Are the mortgigees entitled to realise 

thirty thousind rupejs ? 

((i) Are pl iintiffV plois about vv iut of consi- 
deration '»nd odoessity and fr.iud and undue in- 
flnencj birrel by limitition. 

On issue 1. the learned District 
Judge his held that no case of fnud has 
been made out by the pliintiTs. hut he 
has found that the mirtgige bond in suit 
was obtained by the exercise of undue in- 
fluence. 

On issue 6, which deals with the ques- 
tion of limitation he has held that the' 
plaintiiTs’ plea of undue influence is barred 
by limitation, having regard to the pro- 
yisioQS of Art. 91t Lim. Act. lu other 
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words he liis held that, although the 
document may have been obtained by the 
exercise of undue influence, nevertheless 
the document was enforceable at law as 
the suit had been brought long after the 
expiry of the prescribed period of three 
yeirs’ limitation, so that the plaintiffs 
are debarred from questioning the vali- 
dity of the mortgage-deed. 

Issues 2 and 3 have been decided to- 
gether and, as the plaintiffs’ pleader did 

not dispute the correctness of the ac- 
count filed by the defendants by which 
they arrived at the figure of Rs. 30,000, 
the learned District Judge passed a 
decree for redemption conditional on pay- 
ment of that sum. 

The case was argued at considerable 
length by the learned counsel for the 
plaintiffs-appellants. His main conten- 
tion was that the plea of undue influence 
having been found in favour of the plain- 
tiffs the learned District Judge ought to 
have decreed the claim on payment of the 
amount admitted by them and that his 
finding on the question of limit ition was 
erroneous. He also urged that the issue 
as regards fraud should have been decided 
by the Court below in the plaintiffs’ 
favour. 

After a perusal of the judgment and 
hearing some of the arguments at the 
Bar, we did not feel satisfied' as to the 
correctness of the learned District Judge’s 
finding on the plea of undue influence. 
The learned counsel was called upon to 
support the findings of the learned Dis- 
trict Judge on this issue. In his argu- 
ment on this part of the case he raised 
four points, the contention being that 
the plaintiffs must be taken tu have been 
under the undue influence of the mort- 
gagees, seeing that they agreed to terms 
which are on the face of them hard 
and unconscionable. The points are as 
follows: 

(1) that the document was without any 
consideration; 

(2) That Re. 1*9-0 per cent per mensem, 
compound interest with six-monthly rests, 
was penal and exorbitant; 

(3) that Cl. 5 of the mortgage-deed as 
regards the conditional sale, was harsh 
and unconscionable; and 

(4) that the plaintiffs were to pay in- 
f terest as well as the land revenue. 

As regards the first point it is true that 
at the time of the execution of the bond 
in suit consideration was paid in' cash, 


but the consideration consisted of tlie 
principal and interest due under the two 
previous bonds. The defendants have 
submitted their accounts and their cor- 
rectness was not challenged by the 
plaintiffs' pleader in the trial Court. 

We may take it, therefore, that the 
amount of consideration mentioned in the 
bond is correct. As to why the predeces- 
sors of the appellants agreed to execute 
the document of 1899, when they were 
not pressed with any necessity for bor- 
rowing a fresh sum of money is difficult 
to say. They may have had reasons of 
their own, and it is possible that the 
mortgagees might have been thinking of 
taking foreclosure proceedings which the 
mortgagors were anxious to avert. Any- 
how it cinnot be said that the document 
was without consideration simply because 
there was no cash payment at the time 
of the execution of the deed. The docu- 
ment was registered and, having regard 
to the observations of their Lordships of 
the Privy Council in Gangamoyi Debt v. 
Troiluchhya Nath (l) and Baijnath Singh 
V. Jamal Bros. & Co. Ltd (2), we may^ 
take it that the document was explained 
by the Sub-Registrar to the executants 
who admitted its execution and the re- 
ceipt of consideration and that the whole 
proceedings in connexion with registra- 
tion and endorsement, etc., were regular 
and in order. In any event the burdenj 
of proof was upon the plaintiffs to show 
that the document was without considera- 
tioQ. So far from discharging this bur- 
den the plaintiffs in the present suit are 
seeking to redeem the mortgage on pay- 
ment of the mortgage-money mentioned 
in the bond itself. 

As regards the second point: a good 
deal of argument was addressed to us 
based on the ground that the rate of 
interest was extortionate and shoul 1 b© 
relieved against. We have been referred 
to a number of cases, and particularly to 
Dkanipal Das v. Maneshar Bakksk 
Singh (3) and Maneshar Bahhsh Singh v. 
Shadi Lal (4). It is true that there are 
certain observations in these two c^ses 
which lend some support to the cooten- 

(1) [190JJ 83 Cal. 537=33 I. A. 60=10 C. W. 
N. 522=3 C. L. J. 349 (P. C.). 

(2) A. I. R. 1924 P. C. 49=51 Cal. 354=^2 
Bang. 99=31 I. A. 18 (P. C.). 

(3) [1906J 28 All. 570=33 I. A. 118=3 A. L. 
J. 495 cP. C.). 

(4) [19o9J 31 All. 386 =3 I. C. 335=36 I. A. 
96 (P. C.). 
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tion raised by the learned counsel for the 
appellants, but those observations must 
be read along with the ])artieular facts of 
those cases and cannot he regarded as of 
universal application. In fact in Sundar 
Koer V. Uai Sham Krishen (5), the last 
two precedents were distinguished by 
their Lordships of the Privy Council on 
tlie ground that in those cases the boi 
rower was a disqualified proprietor under 
the Oudh Land Revenue Act 1876, and 
his estate was under the management of 
the Court of Wards and that this circum- 
stance created a peculiar disability in 
him so that, having regard to these cir- 
cumstances, the lender was in a position 
to dominate his will. Thus these two 
cases do not help the appellants. The 
appellants are Jats, and it is unlikely 
that they would be so pliable as to easily 
come under the influence of the defen- 
dants who are Mahajans. Time was when 
Courts of justice, in their solicitude to 
protect the mortgagors from the cupidity 
of grasping money-lenders, were disposed 
to reduce the rate of interest if it ap- 
peared to be exorbitant, but the tendency 
of the latest pronouncement of then 
Lordships of the Privy Council seems to 
Ibe that, unless, the mortgagor can clearly 
bring bis case within the four coinois 
nf ^ 16 Coutract Act, the paities 

must be held to be bound by the terms 
of their contract as embodied m themoit 
gage however harsh such terms nmoht 
tppoar to be: vide A.iz Khan v. Vun. 
Chand (6) and Balia Mai v. Ahad 

cases the rate of interest 
was respectively 25 per cent and 30 per 
cent compoundable yearly, and was held 
to be enforceable. Their Lordships have 
very clearly laid down that a transaction 
though improvident, and even harsh 
shoufd be enforced unless it is established 

that the money-lender. „ 

advantage of his position. 
unconscionable bargain for 
the borrower by dominating his wO 
Cases might arise when originally a small 
Srm was advanced, but by accumulatmn 
of interest it >“9 sivelled up to a veiy 

large sum; but, as pointed 

•their Lordships of the Privy 

•in Balia Mai v. Ahad Shah VU 

' (5) [1907] 34 Cal. 150=34 I. A. 9=5 C. L. J. 

103 (P. C.), 

(6) A. I. R. 1918 P. C. 49. 

(7) A. I. R. 1918 P. 0. 249. 


we should look at the transact io-' at 
its inception and see if at that time it 
was so hard and unconscionable that a. 
Court of Justice would not enforce it.j 
The mere fact that interest has accumu- 
lated as a result of the eillux of time, 
coupled with default of payment 
of interest on the part of the mort- 
gagor cai not be a defence which the 
mortgagor can validly raise in oidei to 
ask the Court to reduce the amount 
claimed by the mortgagee. To the same 
effect is the case reported in Khote Ram 
V. Natvaz (Q) v^fhere Anz Khan v. 

Chand (6) and Ball Mai v. Ahad Shah (7) 
are referred to and applied, The result 
is that merely because the sum originally 

advanced by the mortgagees has swelled 

up to a very high figure does not onn-; 
stituto a valid ground which would 
justify a Court of Justice in cutting 
down the rate of interest. Wo may also 
point out that the stipulated rate of in- 
terest is by no means unusual. In fact 
it works out to be lower than Ks. 24 per 
cent per annum compound interest with 

yearly rests. 

As regards the third point, the condi- 
tion that if the entire amount of the 
mortgage money with interest was not 
paid within two years, the mortgagees 
would become a solute owners of the 
property is not by any means illegal. It 
is merely a mortgage by conditional sale 
In the Provinces where the Transfer of 
Property Act U of 1882) is in force a 
mortgage by coi^ditional sale is dis 
tinctly recognised by the legislature. 
At the time when the document in suit 
was executed there was nothing illegal 
or improper in introducing this term into 

a mortgage bond. _ a t 

As regards the fourth poiut, Li. 4 ot 

the bond provides that the whole of pio 
fits from the mortgaged land which may 
accrue after payment of revenue and the 
village cesses shall be credited towards 
interest. Along with the mortgage bond 
in suit the mortgagors had executed a 
kabuliat under which they were let into 
possession as lessees and after paying 
the Government revenue they were to 
pay a sum of Rs. 300 and afterwards 
Ri 200 a year as rent to the mortgagees. 
There is nothing hard or unconscionable 
in this arrangement* On the other hand, 
it is a very common method employed tjy 
mortgagees in order to ensure the reg uhu’ 
I. R. 1924 Lab. 21=4 Lah. 76. 
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p!\yment of interest. The document hud 
been in for a out 21 years, and soon 
after its execution the parties appeared 
before the revenue authorities in oider to 
getmntition etTected in favour of the 
mortgagees. Several kabuli its were ex* 
edited iiy the mortgigors in favour of 
the ra ■rtgig'^es from time to time and 
had ' een m ire or less acted upon. We 
have a>so the fact that the pUintilfs had 

bee • repeatedly sued by the mirtgigees 

for arrears of kibuliat in mey an I decrees 
were pissed against them, simetimes 
ex parte and at uther times on o-test 
and th oughoub these proceedings an I 

tr msaoMons the pi linti.Ts or their 
decess u-s never raised any protest th it 
the docu nent in suit hid been ohtiined 

by frand or un lue influence and wis 

without consideration. S®®® r® V 

dence has bean pro luoel on behalf of the 
plaintiiTs to show that at the time of 
the execution of the mirtgige bond in 
suit there was a famine and th it the 
mnrtg ig ors were in a state of wint; bub 
this evidence is not con vincing and we 
are not sit sfied tint the pirties were no‘ 
deilingwith each other at arm's length 
at the time when the document in suit 
was executed H iving seg ird to a ! the 
circumstano'^s of the cise we are sa'isisd 
that the docu nenb is vi'id and enfo ce* 
able at law. In fact the pliintiffs them- 
selves have in the present suit sought to 
enforce it, although they took care to 
plead that nly some of its terms wo e 
harsh and uncmsoionable and should 

be relieved ag dnsb. 

The learned counsel for the defendants- 
respondents has also tried to support the 
decree of the Court behiw hy arguing 
thib the finding of the trial Court on the 
issue of undue influence was erroneous 
and should h ive been given in his favour. 
This course wis open to him, and we are 
satisfied thit he his succeeded in establi- 
shing that the d icument was not obtained 
by undue influence. 

A feeble attempt was made hy the 
le\arned counsel for the appellants to 
challenge the oirrectness of the acounts 
filed hy the defen lants in the Court 
below, but, as already ohsorved, the 
pleader, who represented the pliintifi's in 
the 0 mrt bilow, dil not dispute those 
accounts and admitted their correctness. 

It is not open to a party in appeal to 
try to go behind such an admission male 
by his pleader who represented him in 


the trial Court by engaging a fresh 
counsel in the appellate Court, videi 
Koner Narain Roy v. Sreenath Mitter (9i, 
B'ljunfler Nfiraen v. Bijai Oovind Singh 
(tO). Rhut Noth Siroar v. Ram hall 
Sercar (lO, Jagnpati MadViar v. Ekarrt 
fara (l2) and Venkata Sara" 

simha Nai^Ju v. Bkashyakarlu Nida, (13). 

This 'eing our view, the question of 
limitation does nob arise, and we need 
not express any opinion on it; though if 
it were necessary for us to decide the plea 
of limitation we should have considerable 
diificu ty in upholding the finding of 
the leirned District Judge on issue 6, 
•living regirdto the decision of their 
Lirdships of the Privy Council in Jafri 
Bpgam v. Ali Ra.a (14). 

T'le riisulb is that I affirm the decree 
of the Court below and dismiss the ap* 
peil with cjsts. 

Broadway, J. — I agree that no undue 
influence h is neen proved and dismiss the 
appeil with c >st9. 

0. App^a} dismifified. 

To; 9 u. R. 4S). 

(lu) [IRH-i-Jl] 2 M. I. A. 253=1 Sir 5^53 (P.C.). 
(Lll (1902J a C. W. N. 82. 

(12) (ibQiJ 21 Mud. i7l=sM. L. J. 40. 

(13) [1'99, 22 Mdd. 5.38. 

(14) [19 n] 2 1 All. 3di=28 I. A. 111=8 Sar. 
27 (P. C.). 
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Dalip Singh, ,J, 

Kan<thi Ram and -Defendants-^ 

Appellants. 

V. 

4 

Rilla and — PlaintiSfs — ’ 

Bespondenrs. 

Second Appeal No. 618 of 1927, Decided 
on 20th lune 1927, from decree of Addl. 
Disc. Julge, Lyallpur, D/- 24th Novem- 
ber 1926. 

Ci 'il P. C.. O. 2, li. 2 — The rule does not bar 
a suit on di fferent cause of action. 

WhtiTi a suit for posseistoa qua certaia land 
h iH failed aa 1 a fresh suit for redompcioa is 
brought, the suit is not barred, the oaaseof 
action not being the same. [P 753 G 1,2] 

Deo Rzj Sawhney for Aopellaats. 

Tira^h Sam— (or Respondents. 

J tdgment. — The facts of this case are 
given correctly in the judgment of the 
trill Court as conceded by the counsel on 
both sides qaa the point as to whether 
this suit is barred by O. 2, B. 2, Civil 
P. C. They are as follows: 
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Pour persons were equally related to 
each other: 

1 ~*r“' I 

HariRim Gh^uai HirDhiin Gur Dhian 

I I ! 

Suocessor-iu- Successors-in- Saccessors- 

interest Jawabir, interest are in-interest 
died childless. the pliintiffs were Mewa, 

in the suit. and Sewa 

who died 
childless. 

Successor-in-interest, Bura Mai 

'SaccessoTs-in-interest are the 
present defendants. 

The land of Mewa and Sewa was mort- 
gaged by Mevva to Bura Mai on 1st 
August- 1879. Mewa and Sewa died. The 
land remained with Bura Mai. One-third 
share of Mewa and Sewa devolved on 
Jawahir. Jawahir alienated certain pro- 
perty (the mortgage 1 land of Mewa and 
Sevva being specifically excluded) by sale 
to the plaintitT’s predecessors-in-interest 
on 6th April 1888. A suit was brought 
by Bura against the vendee and his tenant 
dor possession on the ground of owner* 
3 hip and as mortgagee. It was heW that 
Jawahir had abandoned his interest in the 
land before the sile and, therefore, the 
vendee had got no title to possession and 
the suit was decreed. Jawahir died and 
the plaintitfs’ predeces ors-in interest, 
sued for possession of certain property 
which forme*! a portion of the property 
about which the previous suit had been 
brought by Bura Mai. The suit came to 
the Chief Court and was dismissed on the 
ground that the previous suit was a bar 
-to this suit. 

Now the plaintiffs have brought ^ suit 
for redemption of their shiire of the land 
which was mortgaged by Mewa and Sewa 
•to Bura Mai. In their plaint they speci- 
fied the shares in the khata numbers 
which they alleged had been mortgaged 
and the amount piyable for redemption. 

The trial Court decreed the suit. 

The appellate Court dismissed the ap- 
peal and at ited expressly that the only 
point argued before it was that the suit 
was barred by 0 2, R- 2. It held that it 
was not so barred. 

Jn second appeal it is again urged that 
the suit is barred by 0. 2, R. 2. I am un- 
able to see how this ovn possibly be so. 
The plaintiffs could not sue for possession 
purely on the ground of being heirs of 
dlawahir qua this property. They have 
I now not brought a suit for possession, but 


a-suit for redemption and, therefore, the 
cause of action is not the same Counsel 
has cited Darlari Lalv.Oo^inrl Sarn7i 
0), Muhammad Bafz v. Muhanirnad 
Zakariya (2). and Mu ti v. hhola Uam 
(3). None of these cases seems to me to 
have any hearing on the question now in 
issue, t, therefore, repel this contention 
(The judgment then discussed other 
matters not necessary for this report and 
dismissed the appeal.) 

N.k Apj)p(il . 

“(l/ 'a^I. R*1974 AUToO^^ To aTi. H-22. 

A. 1 R. I9ii P. C. 23 = U All. i21=-.9 I. 
A. U tP. C.). 

(3) [l’-90 All. lG5=(i894) A. W. N. C6 
(F. B.). 
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Dalu* Singh, J. 

Ni^am Diu and Defendants— 

Appellants. 

V. 

AH Mohammad and others — Plaintiffs 
— Respondents. 

Second Appeal No. 2144 of 1925, Deci- 
ded on 1st November 1926, from decree 
of Addl. Dist. Judge, Lahore, D/- 9th 
October 1925. 

Adverse possession — Constructive possession 
— Trespasser in pi ssession of n lanjer plot cnm* 
prising plot tH .-Isser/inn of title tner 

the whote plot — Adverse possession over the 
synaller plot in question can be ciaimed 

Though ordinarily speaking the doctrine of 
constructive possession Cinnot he U'Cd in 
f.ivour of a tresp sse-, nevertheless, in u case 
where the plot in dispute forms pi»rt of a 
larger plot with defined boundarits over 
which larger plot there have been physical acts 
of ownership in portions and where there hi.s 
been an assertion of title over the whole plot 
throughout, such circumstances are relevant 
evidence as to the possession of the waste l.nd : 
15 Mad. lol IP. C.) and lt> /. C. 39, I'tdl. 

[I";54C2] 

Niaz Mohammad and Syed Mohsin 
Shah—iov Appellants. 

Zafrulla Khan~for Respondents. 

Judgment. — These four connected ap- 
peals cm be disposed of in one judgment. 
The short point for decision in the case 
is whether adverse possession can be 
established over a piece of waste land 
when such waste land forms part of a 
plot of land with defined boundaries ovbr 
other portions of which acts of owner- 
ship have undoubtedly taken place and 
where there has been an assertion of right 
qua the whole land. 
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The plots in dispute form part of an 
area known as Takya Patrangan. The 
plan shows that the whole of this plot is 
bounded on the west by the wall of the 
cemetry, on the east by the Grant Trunk 
Road, on the south by a shara-i-am 
and the property of one Maula Bux and 

on the north by the cemetery referred to 

above. It seems to me clearly enough to 
be a plot with defined boundaries. It is 
not necessary that a defined boundary 
must be a hedge. It is sufficient if the 
boundary is such as is plainly visible or 

perceivable by an ordinary psrson. ® 
plot in question satisfies this condition. 
The whole plot was entered in the rev- 
enue papers as shamilat deh, but i 
possessory column the names o P ^ 

Lns, Maui Din. GhamoQan, V/ah and 
Jhandu were shown in pos^ssion in equal 
shares as ghair dakhilkar. Portions of this 
plot have been from time to time alienat 
ed by these persons or their representatives. 

In 19U the shamilat was partitioned and 
the present plots in dispute fell to various 
persons now defendants. In 1885 Mauj 
Din had mortgaged a small plot to Bishan 
Singh. Allah Bux, zaildar and Muham- 
mad Bux, lambardar, members of the pro- 
prietary body, sued Bishan Singh and 
obtained a decree under S. 9, Specific Re- 
lief Act. The predecessors of the plain- 
tiffs then sued Allah Bux and Muhammad 
Bux and claimed that they had rights of 
ownership over the whole plot known as 
Takya Patrangan. This suit was decreed 
on 11th May 1887. The present defend- 
ants were certainly not parties, but it is 
clear enough that to the knowledge of the 
proprietary body the plaintiffs in the pres- 
ent cases were asserting ownership over 
the whole plot. In second appeal before 
me it has been urged that the learned 
District Judge, who gave no finding as to 
the proprietary title in the whole of the 
takya, was in error in holding that ad- 
verse possession over the plots now in dis- 
pute had been acquired by the present 
plaintiffs. The argument is that the plots 
now in dispute formed a piece of waste 
land and that constructive possession can 
only apply to the case of a person with 
title and cannot apply to a case where 
the person has no title, but claims solely 
oil the strength of adverse possession. 
Now, in Sivastibramcinya v. Secretary of 
State (1) and in appeal from that case 
to the Privy Council reported as Secre' 

(1) [1886] 9 Mad, 285. 


tary of State v. N. S. Siibramania Tevar 
(2) and Shiddhestvari Dasya v. Shashi 
Bhushan (3J, a Division Bench ruling of 
the Calcutta High Court, it was pointed 
out that though ordinarily speaking, no 
doubt, the doctrine of constructive posses-; 
sion cannot be used in favour of a tres- 
passer, yet nevertheless in a case where' 
the plot in dispute forms part of a larger 
plot with defined boundaries over whichi 
larger plot there have been physical acts: 
of ownership in portions and where there, 
has been an assertion of title over the 
whole plot throughout such circumstances: 
are relevant evidence as to the possession; 
of the waste land : In Sivasubramanya. 
v. Secretary of State (1) it was pointed 
out that the persons then claiming posses- 
sion had throughout asserted their owner- 
ship and had exercised such acts of domi- 
nion over the property as the property 
was capable of bearing. Similarly, here 
the present plots may have lain waste, 
but the predecessors of the present plain- 
tiffs purported to mortgage the whole of 
the plots and purported to sell portions 
of the who e plot and, therefore, it can 
fairly be held that they had j^n animus 
possidendi even over the, plots now in dis- 
pute and I, therefore, hold that the 
learned District Judge was right in hold- 
ing that the plaintiffs had acquired title 
by adverse possession over the plots now 
in dispute This is sufficient to dispose 
of all the appeils, but it should also be 
pointed out that in the appeal of Muham- 
mad Shafi against Ghulam Mohammad 
and another the learned District Judge 
held that the appeal had abated, and as 
this was a suit for redemption, and Ghu- 
lam Mohammad had obtained a decree for 
redemption of the whole, it follows that 
the appeal had abated in toto. The 
learned District Judge refused to set 
aside the abatement and the point has not 
even been urged in the grounds of appeal 
before me, that the learned District Judge 
was wrong in his decision. It follows, 
therefore, that in that appeal, which is by 
Muhammad Shafi, the appeal to this Court 
must, in any event, fail. 

The result is that the appeals fail and I 
dismiss them with costs. 

G.B: Appeal dismissed. 


(2) [1892] 15 Mad. 101=18 LA. 149=6 Sar , 
74 (P. C.). , 

' (3) [1912] 16 I. C. 39. 
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Tek Chane and Agua Hatdak, JJ. 
Ram PiaiatitY — Appellant. 

V. 

Ganga Ram and others Defendants 
Respondents. 

First Appeal No. 252 of 1923. Decided 
on 9th May 1927, from preliminary de- 
cree of Sr Sub-Judge, Amritsar, D/- 26th 
October 1922. 

(rt) Controi^t Act, S. H— Compound interest. 

The mere fact that compound interest is 

provided for in the document sued upon is no 

around for cutting it do\sn to simple interest : 

A. I. iC. I'JIB P. C. 48: -1. I.li 1918 r. C. 

249 and A. I. H. 1927 Lah. 445, Foil. 

[P 755 C 2] 

(5) Hindu Law— Debts— Antecedent debt. 

The family property is liable when the father 
has contr.icted the debt for the satisfaction of 

an antecedent debt 40 All. 95 (P. C.), I oU.^ 

[P 750 0 IJ 

Kishan Dial and Bishan Narain—lov 
Appellant. 

Agha Haidar, J.— This appeal arises 
out of a suit brought on foot of a mort- 
gage dated 14th August 1911. The suit 

was brought within 12 years. 

The learned Judge of the trial Court 
substantially decreed the claim but he 
did not allow compound interest either 
at the rate of 13 annas per cent, 
per mensem or at the slightly en- 
hanced rate of Re. 1 per cent per mensem. 
He has allowed interest only at the 
Court rate of 6 per cent per annum from 
the date of the expiry of the period of 
grace, instead of the contractual rate. 
He has further declined to give a per- 
,sonal decree against defendants 4 and 5 
on the ground that they were minors at 
the date of the mortgage in suit. Fur- 
thermore he did not give a personal do- 
oree against Manak Chand, defendant 5* 
because in the opinion of the learned 
Judge he did not “acknowledge’ the 
debt within six years after the mort- 
gage. The plaintitl being dissatisfied 
with this decree has come up to this 

Court in appeal. , 

The learned Judge of the Court below 

was not •justified in cutting down the 
condition as to compound ^interest with 
six-monthly rests. The law on the ^sub- 
ject has now been put beyond all possi 
bility of doubt and we have got recent 
authorities of this Court where com- 
pound interest has been allowed at higher 
rates than those claimed by the plain- 


tiff in the present case. The attention 
of the Court is invited to A^iz Khan v. 
Duni Chand and others (l), and Balia 
Mai V. Ahad Shah (2). In three recent 
cases of this Court civil appeals Nos. 2294 
o{199.0, Mangat Rai Babu Siagh (3) 
and Risal Si- gh 'v. Manohar Lai (4), 
the point is fully discussed and it is laid^ 
down that the mere fact that compound; 
interest is provided for in the document 
sued upon is no ground for cutting it 
down to simple interest. 

This being so the judgment of the 
learned Judge 4s erroneous in so far as 
it has refused the plaintill conapound’ 
interest at the rates stipulated in the 
mortgage-deed in suit. The interest 
would accordingly be calculated at the 
rate of 13 annas per cent per mensem com- 
poundahle six'inonlhly for the first two- 
years and at the rate of Re. 1 per cent 
per mensem compoundable six-inonthl\ 
for the period after the expiry of the- 
first two years. This latter rate of in- 
terest would be calculated not only up to 
the date of the institution of the suit 
but also up. to the date of the decree and 
further on up to the date on which the 
period of six months' grace would expire. 
After the expiry of the jieriod of grace- 
and up to tlie date oi actual realisation, 
the rate of interest will be calculated at 
the Court rate of 6 per cent per annum. 

As to the question of exemptiag the- 
minors from personal liability, it is 
frankly admitted by the learned advocate 
for the plaintiff that his client never 
intended that the decree should bo ex- 
ecuted against the person of any one of 
these minors. All that was intended was 
that the whole family property including 
the interest of the minors, should be 
liable for the satisfaction of the decree 
which might be obtained by tlie plaintiff 
in the present suit- It may bo noted 
that the mortgage was executed in this 
case in order to pay an antecedent debt 
in the shape of a prior mortgage in 
favour of one Phalla Mall and the wliole- 
of the mortgage money which was bor- 
rowed, i. e. Rs. 6,300, was to be paid in- 
satisfaction of that antecedent debt. 
Now, the law on this point has beert 
definitely settled by their Lordships of 
the Privy Council in the leading case M 

~7I) A. I. R 1918 P. C. 48. 

(2) A. I. R. 1918 P. C. 249. 

(3) A. I. R. 19^7 I.ah. 445. 

(4) A. 1. R. 1927 Lah. 748. 
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Brij S<^rain v. Mangn.1 Prasad (5). After 
this prjn )UTcerndnt which liys d)wa 
the law o icj and for all for the guiJ tnce 
of the Courts in tnJia. it is settled be- 
yond all doubt th it the family property 
iH li ible when the father his contracted 
'.he debt for the s itisfaction of an ante- 
relent debt. This being si the while 
d the family property would be li ible 
for the satisfaction of the decree ob 
tainel by the plaintiil on the foot of 

the inortgige in suit.^^ 

The question of acknowledoTient 
wh ch hid been raised in the Court be- 
low an I w is argued before us m appe il 
also loses its importance so far as the 
rainirs are c > icerna I for the whole 
f.i uily property is liable But it still 
retiinsits importance qua the aotuil 
executants of the mortgage bond who 
were m ijors at the ti oe. The e can be 
no douht that p. 4 and p. 6 o )ntam cle ir 
an! definite ackno •vled^.me its of the 
debt and the li ihility fl iwing from ib_ 
It is sigoed by Canga Rim and Ghoni 
Lil both and Ghoni Lil is personally 
liable for the debt. 

Un ler these circumstances the pliin* 
tilT Would be entitled to proceed against 
the persons of one of the actual execut- 
ants of the mortgige bonds in suit 
nime!y, Gioni Lil. ft m ly be noted 
iiere that Gangi Rim, the father of the 
family, has died during the pendency of 
the appeal. As his legil representatives 
were alrei ly on the record it was not 
necessary for the appellant to take any 
for nal proceedings as regards his repre- 


sentation. 

The resu’t is that t would allow the 
apneil, mo lify the dscree of the Court 
below an I in lieu thereof substitute a de- 
cree in the light of the observations 
ni lie in this ju Igment. As the appeal 
his substintiilly succeeded the appel" 
lint would be entitled to the costs of 
this appeil. Let a decree be prepared in 
terms of O 34, R. 4 Civil P. C. 
l e’tchand, J. — I agree. 

B.D. Appeal allowed. 


<&1 A. i 1024 P. c. 50= 46 All. a5=51 1. A. 
129 (P. C.). 
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Jat Lal, J. 

Mihyan Mai and another — Defendants 
— Appellants. 

V. 

Piran Ditta and another — Plaintiff 
and Defendant — Respondents. 

Second Appeal No. 25 of 1927, Decided 
on 2lst April 1927, from decree of Dist. 
Ju'lge, Gujranwala, D/- 1st October 1926. 

Pre-emption — Vendee, a cosharer hy virtue 
of a prior sale, not pre-empUd till the dale of 
second sate — Although first sale, is pre-empted 
at the time for pre-empting second sale, vendee 
can SHCce.'sfully resist the suit. 

Uhere the defendact-vendee was a proprie- 
tor iu Che villag:j on the data of the Sile i'O 
suit by virtue of the prev ous s.ile which hid 
been suocessfully pre-empced on the date of the 
second suit but was so pre-eoioted a'ter the 
second sale, the dT^fendant- vendee bis equal 
rights of pra*enaptioa with the pi lintiff and the 
latcer’.'i suit tnuit chorefore fail : A. I. li. 1923 
Lah. 52") and A. 1. li. 1925 Lah. 202, Foil \ ‘25 
P. a. 190:1, not Foil. [P 757 C 1] 

G. C. Narang — for Appellants. 

M. L. Puri — for Respondents. 

Jadgxnent. — This judgment will dis- 
pose of Civil Appeals Nos. 26 and 26 of 
192/, the same point being involved in 
both. On L2ch June 1924. Mihyan Singh 
and Arjan Smgh purchased 2 kanals of 
land from one Kiram Singh and a muta- 
tion was siQcttoned in their f iv)ur on 
23rd Mirch 1925. Then, on 23rd June 
1924, the same vendee purchised another 
area of 8/ kinals* 4 mirlas by meins of a 
registered sale deed from the same vendor. 
Piranditta, respondent, thereupon insti- 
tuted a suit for the pre emption of the 
sale of 23rd Tune 1924 on the ground that 
he was acosharer in Khewat No. 91, 83 
kanils 4 m irUs of I in 1 then sold being 
comprised in thvt khewat. One of the 
pleas of the defendant-vendee was that 
Piranditta’s right to pre empt was not 
superior to his as, by virtue of the pur- 
chase of the 2 kioals of land on the I2bh 
June 1924, he (the vendee) had also be- 
come a oosharer in Khewat No 91, the 
2 kanals of land then sold also being 
comprised in that khewat number. The 
plaintiff thereupon instituted a suit for 
pre-emption of the sale oT 12th Jane 1924 
also. B )th these suits have been decreed 
by the Courts below. The vendee is the 
appellant before me. 

The only question involved in these 
second appeals is whether under the cir- 
cumstances the defendant-vendee can sac- 
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cessfully contest the right of the plaintiff 
to pre-empt the sale of 23rd June 1924, 
by virtue of his being a cosharer in 
Khewat 91 under the svle of the 1 2th 
June 1924, which h is been successfully 
pre-empted by Piranditta. Tl^o learned 
District Judge has followed Kala v. 
Bhupa (1). PiaktirKhnn v. MuHjah Khan 
(2), Kehr Stnyh v. Mahman Singh (31, 
in support of his view In the last of 
these cises which was decided by a single 
Judge of the Chief Court of the Punjab 
it was held that a vendee who, by reason 
of a prior purchase, had become a land* 
holder in the village and as such was 
competent to resi t the claim of a pre- 
emptor with respect to a subsequent 
purchase, cannot, if in a pre-emprion suit 
he loses the first birgain. retiin the sub- 
ject-matter of the second bargain. Bub 
in at least two Uter judgments cited by 
the counsel for the appellant a contrary 
view has been taken. Befeience may be 
made to fld^nynt Ullnh v. Ghu^am 
Muhammad (4), where Campbell, J., held 
that a successful pre*emptor is vested 
with the rights of the vendee whom he 
dislodges, not from the date of the sale, but 
from the date of wh ch he enforces his 
rights, that is, from the date on which he 
satisdes the condition of the decree and 
bri- gs it into operation, and consequently 
that the word “owner” has nob been 
qualified by the Punjab Pre-emption Act 
so as to mean a person who is not in 
danger of losing his ownership right at 
the suit of a pre emptor. Kehr Singh v. 
Mahman Singh (31 was considered by the 
learned Judge and not approved, and a 
pre-emption suit brought almost under 
circumstances similar to those in the 
present case was dismissed. In Sadir AH 
Shah v. Walt (61, a Division Bench of 
this Court held that, where the defendant 
vendee was a proprietor in Ihe village on 
the date of the sale in suit by virtue of 
the previous ^ale which hid been success- 
fully pre-empted on the date of the 
second suit but was so pre-empted aUer 
the second sale, the defendant- vendee had 
equal rights of pre emption with the 
plaintiff and that the latter’s suit must, 
therefore, fail. The facts in that case 
were also similar to the present one and 


(1) [IRflSl HO P. R If- 93. 

(v) [18991 55 P. R. 1‘99. 

(9) C19(H1 25 P R. 1909^51 P. W. R. 1C03- 
128 P. L. R. 1903. 
f4) A. I. R. 192S L.h. 529. 

(6) A. I. R. 1925 Lab. 20^=5 Lab. 486. 


tho law laid down there fully governs (he 
present case. 

f am awire of the dictum that it is 
open toavende- To defeat tlie claim of 
pre-emption by any legiiimale device us 
it has often been remirked, that pic-cinp- 
tion is an uirois )n ■ b e clog on l bo riglit 
of freedom of contract. Still, if the view 
that lias been taken in the casts which I 
h ive followed is corn ct, the i igbt of pie* 
emption is bound to become practically a 
dead letter and title, which is li tble to lie 
displaced, has been placed on the >am© 
fooling as indefe<isihle title. Person illy 
I feel some hesitation in endors-ing the 
view taken in these two cases, hut am 
bounl to follow the judgment of the 
Division Bench in hadir AH ShoJ) v. 
u all (51, and the opinion of Caiiiphell, J.. 
is entitled to great weight. E must, 
therefoie, accept this a]q»e.il. set aside 
tlie decrees of tlie Courts below and dis- 
miss the plaintiff’s suit with costs 
throughout. 

G.B. Appeal accepted. 
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Broadway and Skemp, JJ. 

Ghansham Das- Plaintiff —Appellant. 

v. 

Anant Singh and others — Defendants — 
Respondents. 

Ffst Appeal No. 2140 of 1922, Decided 
on 2nd May l92^ from decree of Senior 
Sub*)udge, Mianwali, D/- 3lst May 1922. 

lifiiijious Endiiwm nt — Property ac>juxnd by 
sndhu pms^iny to chvla — It is nlij,ious pfo~ 
periy i»t chela's hand^t. 

If a Sidhu ucquiies property and dees not 
devote it to religious pU'-po>e-i, be rem..iuH ab- 
solutJ nroittr of the disposal o1 the property, 
but tf the property has once p.*^sed to a cbi la, 
in virtue of his being cheln it is onl_\ re-.f-cn* 
able to hold that the chela mu^t tre t the pro- 
Djrtv JIB religious: lo6 i. ii. lb. 9 i.nd 1 I.nh. 
tlj'FolL LP '*58 C 

Hargopnl nnd Jogan Nath Bhondari 
for Kala Bidri Das— tor Appellant. 

Jngaa Nath Aggarwal and Lai Chand 
— for Respondents. 

Skemp, J. — The suit out of which 

this appeal has arisen was lodged owing 
to proceedings unrler the Churiiahio 
and Religious Trusts Act fl4 of 19201. 

Two persons named Jit Singh and Das 
Rim made an appieition under S 4 
of that Act setting forth that certain 
property belonged to a Dharamsala at 
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nht.khar and praying that accounts shouM 

hB nk-on The Court directed that ac 
<;ount9 should be taken and thereafter the 
present appellant Bhai Ghanshyam Das 
II J ciiJf fnr ft declarS'fcion that the 

Si, r “““f 

property 1 private property 

f. ' was not liable to render 

and tha plaintiff who described 

“elfas eh'el of Bhai Eam Chand a 

“%ed^''hTBai Chafd. "'¥he 

Ss admitted the detail of the property 
and *he factum of the will, but pleaded 
tl"at “it merely made the plaintiff manager 
o the dharmsala and o its Property. 
The Subordinate Judge framed a single 
fssue whether the plaintiff was the ab- 
■sotute owner of the property in dispute. 
He found that the property belonged to 
the dharmsala and dismissed the suit. 
The plaintiff has appealed and the ques- 

tion for determination m appeal is the 

same as in the lower Court. 


The first Mahant of the dharmsala 

in question 7.“^" 

succeeded by Hardial Singh and Hardial 
by Ram Chand. In each c-ise the succes- 
sion ' was from Mahant to chela. A 
short time before his death Ram Chand 
executed a will naming Ghanshyam Das 
as his successor. The whole scheme of 
the will was to appoint Ghanshyam Das 
Mahant and as such manager of the pro- 
perty attached to the shrine. The will 
began by setting forth that Ram Chand 
was Mahant and that there was iiroperty 
.attached tc the dharmsala. Ram Chand 
had four chelas, of whom three were 
•unsuitable for various reasons and Ram 
Chand appointed Ghanshyam Das to be 
Mahant and Gaddi Nashin. A passage 
relied upon by the appellant runs : 


After my death Ghanshyam Das shall be 
entitled to realize the income of my property 
and to spend it according to the prevailing 
practice; 


but the very next sentence is that 
Ghanshyam Das shall not be entitled to 
incur excessive expenses detrimental to 
the dharmsala. Ghanshyam Das was 
directed to carry out all duties towards the 
dharmsala like previous Mahants and to 
do everything in accordance with past 
and present practice. He was vested 
with all the rights that the testator 
enjoyed and declared to be the owner of 
any other property which Bam Chand 
imight acquire. 


The property in suit falls ma*nly into 
two classes : (1) three wells with land 
attached and (2) house and shop property 
in Bbakbar. The first well was made 
about the year 1838 by the Sikh Rardar 
at his own expense for supply of water 
to travellers and ultimately gifted by 
senkalp to the first Mahant, Kishan Das. 
The second well was sunk about ten years 
later and given to Kishan Das by way 
of dharmarth. The third well is the 
earliest in point of time being sunk about 
18L8 by Kishau Das himself. It is called 
dharamsalawala. The house property was 
mostly acquired by the testator Ram 
Chand d'lring his lifetime and most of 
it is in the immediate vicinity of the 
dharmsala which apparently Ram Chand 
wished to extend. 

Now there is not the slightest doubt 
that the well mide by or gifted to Kishan 
Dus must be regarded as property belong- 
ing to the shrine. In Ham Singh v. 

Nihal Singh (l), Posvell J. wrote : 

Xo one would have aay doubt that if a sidhu 
acquires property, and does not devote it to 
religious purposes, he remains absolute arbiter 
of the disposal of the property, but if the pro- 
perty has once passed to a chela, jn virtue of 
his being chela to the exclusion of natura 
heirs, it certainly would be only reisonable to 
hold that the chela must treat the property as 
religious. 

This passage was quoted with approval 
in Indar Singh v. Fateh Singh (2). 

Mr. Hargopal, who appeared for the 
appellant, urged that these cases were 
distinguishable because there were natural 
heirs. The Mahauts of the dharamsala 
in question are sewapanthis, a celibate 
order (explanation in Volume 3 of Rose’s 
Glossary of Punjab Tribes and Castes). 
The Mahants being celibate^ there could 
be uo question of natural heirs and as 
already note! succession in each case has 
been to a chela. 

As to the other property acquired by 
Bam Chand, it was alleged that none of 
the documents on the record make any 
reference to holding the property in tru-t 
for the dharamsala and that they may be 
read as if Ram Chand had bought in his 
own name. It is here that the construe 
tion of the will becomes so important; 
it is incapable of any construction except 
that Ram Chand was endeavouring to 
find the best possible Mahant among his 
chelas who would manage the dharmsala 


its affairs. 


) [18891 136 P. R. 1889. 

A. I. R. 1921 Lab. 337=1 Lab. 540. 
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Tho appellent’s counsel referred to 
Jamiat v Ilaji (3), Gur(Jit Singh v. Shcr 
Sinjh f4), a id R'ln'^horfha v. Parvati 
Bat (5). The two last-mentioned rulings 
dealt with the creation of trusts for 
dharm or dharmarth by will, which were 
held to be invalid for vagueness and have 
no bearing on the preseaf* question. But 
in Jamiat v. Raji (3), the custodian of a 
shrine was he d to be the private owner 
of property gifted to him as dharmarth. 
If this view be correct it may b • distin- 
guished on two grounds : (0 tliat the 
gift was made to tlie custodian himself 
and not to his predecessor, and (2} in 
that case the donee was held to be the 
oustodian of a shrine and not one of the 
members of a religious fraternity while 
as already noted these Maiiants were 
sewapanthis, of whom Mr. Ross said : 
"They are celibates and eat and share 
together.” It would be difficult for a 
member of a sect of thi' kind who is 
supposed to have renounced the world to 
acquire property of his own distinct from 
the institution which he serves. 


Another way of looking at the matter 
is that the plaintiff, on whom the onus 
lies bises his title on a will which begins 
by setting forth that the dharamsala 
owns property. The plaintiff has claimed 
the entire property attached to the dharm" 
-sila and has denied that the dharamsala 
ha^ any property of its own. He has 
produ 'ed only one witness, Bogha Ram, 
who supports this contention. On the 
other hand his )wn witness Khan Chand 
■states that the property attached to the 
dharamsala cannot be sold without neces- 
sity, and Lala Moti Ram, an Honorary 
Magistrate of Bhakkar who attested the 
will, gives a history of the shrine which 
-shows that the etrlier Mahants were 
religious men who abandonel theii 
■families an 1 became sadhus. None of 
them ho Slid, could sell the property 
attached to the dharamsala for his 
■sonal requirements. He said that the 
present dispute had arisen because Ghan* 
shyam D^s hid takCQ to himsoH o* gold 
«mith woman. 

It hardly seems necessary to notice 
.authorities that moneys saved from the 
income of the shrine should be spent on 


(3) [IV)193 109 P. R. 1919=33 I. C. 677. 

(4) [1912] 78 P. R. 1912=106 P. L. R. 1912= 
14I. 0. 247=63 P. W. R. 1912. 

<5) [1899] 23 Bom. 725=26 I.A. 71=7 Sar. 543 
^P. C.). 


the shrine. In my opinion the plaintiff 
has failed to discharge the onus of proving 
that the property set forth in the plaint 
is private property, and I would dismiss 
the appeal with c^sts. 

Brodway, J — I agree. 

j).l). Appeal dismissed. 
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Zafar Alt. J- 

Lai Singh and others — Plaintiffs Ap- 
pellants. 


V. 

Wadhaiva and others — Defendants 
Respondents. 

Second Appeal No. 792 of 1929, De- 
cided on 22nd Dec. 1929, from decree of 
Dt. Judge, Gurdaspur, D, * 10th Dec. 1925. 

Limitation Act, S. •2’^— on- j)aym''nt of rent 
— Landlord and tenant— Adverse possession. 

If a tenant p.ays no rent, it does not follow 

therefrom that he is in adverse possession. 

[P 759 C 23 

Fakir Chand — for Appellants. 

Mahomed AHm Khan— lor Respondents. 

Judgment.— The land in dispute, only 
11 marlas in area, is a portion of the 
shamilat of the village and bears 13 mango 
trees. The revenue record of 1910-11 
shows that it was in the occupation of 
Kahna, sweeper, as a tenant, but he paid 
no rent. The defendants are sons of 
Kahna and they, like their late father, paid 
no rent. In answer to the suit brought 
by the proprietors of the village for pos- 
session of the plot these sons of Kahna 
pleaded that they had been in possession 
for 60 years as owners and not as tenants. 
The trial Court decreed the plaintiffs’ 
suit, but on appeal the learned District 
Judge dismissed it, holding that defen- 
dants’ possession had been adverse for up- 
wards of the statutory period as they had 
paid no rent during the past 35 years. 

Now it is clear that, if a tenant pays 
no rent, it does not follow therefrom that 
he is in adverse possession. Presumably, 
the proprietors in the present case al- 
lowed Kahna to enjoy possession of this 
small plot of land without paying any 
rent because he was a village menial and 
served them as such. There was nothing 
to indicate that Kahna’s possession was 
adverse to the proprietors. 

I, therefore, accept the appeal, set aside 
the’ order of the lower appellate Oourt^ 


760 Lihore Hira Singh v. 

anl restore that of the trial Court. The 

will piy plaintiJs’ costa 

throu.»hout. 

j y Appeal accepted. 
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Jai Lal, J . 

Punjab Sind Sink M., Gujranwala 

Plaintiil — Appellaut. 


V. 


Ean';hi Ram and atio£/i^r— Defendants 
— Kbspondents. 

Miso P.rstAppeU No 2899 of 1926, 

D^cibl oi 2dth Mu-ch 1927. from 
ord«r of Sr. Suh-Judge. Gujraawala, 

..rt,a,e.ae. 

C4»»/ / . o ^ J*: ,,, preltmin i-y decree 
pendTng - Triat CoJrt oc.neot sue motu stay 

Aftor tha final daoreo for sa'® '® passed, th® 
. • w- ...rt h .s no iarisdi Jtion sno mota to stay 
Iho 8,tlo of tho proparty which is directed to be 
sold ov vi.tua of the tia.al decree on the ground 

tbntanaPPaalisP®'‘di“8 ‘'O'" ‘[P^eocTa] 
°Wrt Singh and Sunder Singh - for Ap- 


Tjell^nt. ^ . 

J„gnn Nath Aggarwal 


for Respon- 


dents. 

J idgrnent. — In a suit for sale of mort- 
gkt;od property a preliminary decree was 
pissod unler 0. 14. R. 4 and on failure of 
the ludijment-debtor to cotnply with its 
terms a dn fcl decree has been passed. In 
the meantime the decree-holder-mortgagee 
has died an appeal in this Court in so far 
as a certain redef claimed by him was not 
granted by the trial C)urt. It also ap- 
pears th It another mortgxgee, wh ) appar- 
ently has been held bo be a puisne mort- 
gagee as 0 unpired with the decree holder 
but who claims to be a prior mortgagee, 
h iS also appealed from the preliminary 
decree. No order st tying further pro- 
ceedings after the preliminary decree was 
obtained from this C‘)urt and onsequent- 
ly tne IriU Court rightly passed the final 
decree. But on 3lst August 1926, the 
Senior Suhirdintte Judge pissed a curious 

order, appirently suo motu that 
the dejrve-holdar has udtnittedly preferred >m 
uj’pj.lfr m the order in question. Hence ho 
sh. uld still »v.iit for dejisiou of the appeal. The 
exeootioii Cise bo cousigued to the record room 
at present. 

After the finil decree w is passed the 
lower Court had no jurisdiction to stay 
the sale of the property which was direc- 


Tara Singh (Jai Lal, J.) 1927 

ted to be sold by virtue of the final de*j 
cree. The learned ouus^el for the res-/ 
pondents-judgment-dehbors has frankly 
admitted before me that he cinnot sup- 
port the view of tho learned Senior Sub- 
ordinate Ju.lge but it is alleged that it is 
the other mortgigee in whose interest the 
stay of the sile his been ordered but 
there is no appearance on his behalf be- 
fore me. The order of the lower Court 
cannot be defended on any ground what- 
soever an 1 must, therefore, be set aside, 
but there is nothing on the record to 
show that any of the other parties oon- 
cernei m^ved the Court to stay the sale, 
and [ am, therefore, unable to grant any 
relief to the decree-holder by way of costs 
of these proceedings. 

I accept the appeal, set aside the order 
of the trial Court and direct the Senior 
Subordinate Judge to proceed with th& 
sale of the property in accordance with 
law. 

G.B. Appeal accepted. 
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Shadi CiAL. C. J. AND Jai Lal. J. 

Hira Singh — Defendant — Appellant. 

V. 

Tara Singh and others — Plaintiffs and 
Dafend.ints — Respondents. 

Second Appeal Nj. 849 of 1923, De- 
cided on 22nd April 1927, fro n decree of 
Disb. Judge, Amritsar, D/- 19-3-1923. 

Custom— Punjab — Sale of ancestral land — 
Valid necessity. 

Where the sale cousideratiou w-is the amount 
due on previous mortgages and two of the soos 
of the alienor h.id joined in the sale wherein 
previous mortgiges were admitted and these 
mortgages had existed for more than IG jeare 
and h id not been* challenged in the meantime. 

Held : th it the sale must be deemed to be for 
valid necessity. [P 7G1 C IJ 

Shamair Ghand — for Appellant. 

Gooind Ram Khanna — for Respon- 
dents. 

J%i L^I, J. — 'This is an appeal against 
a declaratory decree pissed by’the Dis- 
trict Judge of Amritsar to the effect thit 
the sile of ancestral lanl mide by Kitha 
Singh and his two sons Ujagar Singh and 
Sauligir Singh for Rs. 1.000 on 2tst 
May 1914, shill not affect the rever 
sioniry rights of tho plaintiffs. The 
plaintiffs are the two remaining sons of 
Katha Singh and a son of Saudagar Singh 
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The consideration for tlie {.sale as recited 
in the deed was as follows : — 

Rs. 297, on account of three mortgage- deeds, 
dated 18th, 19th and 21st of June 1904 respect- 
ively for Rs. 99 each executed by Katha Singh 
in favour of Hira Singh, the alienee. 

Rs. 50S on account of interest ♦on a book ac- 
count due to the alienee. 

Rs. 135 on account of interest due on a previ- 
ous bond to the alienee. 

Rs. 60 paid at the time of the registration of 
the sale-deed for household expenses. 

The District Judge has held that the 
existence of the book account relating to 
the item of Rs. 508 and 135 has not been 
proved and that the necessity for Rs. 60 
also has not been proved. These are find- 
ings of facts which cannot be attacked on 
second appeal. 

With regard to the item of Rs. 297, 
however, the District Judge has held that 
this item did not constitute a valid ne- 
cessity as no independent evidence was 
produced in the present suit to prove that 
the mortgages were originally created for 
a valid necessity. We, however, consider 
that having regard to the fact that two 
sons of Katha Singh joined him in exe- 
cuting the sale-deed in suit wherein the 
existence of the previous mortgages was 
admitted and that 'these mortgages have 
existed for more than 16 years and have 
not been challenged in the meantime, the 
item of Rs. 297 should have been allowed 
as a debt contracted for a valid necessity. 

We accept this appeal and modify the 
decree of the District Judge to the extent 
that the lien of the defendant-vendee to 
the extent of Rs. 297 on the land sold is 
maintained. The appeal is dismissed in 
other respects. Parties shall bear their 

own costs throughout. 

Q 3 Appeal dismissed. 
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Addison, J. 

Ganga Bam and anoifeer— Plaintiffs— 
Appellants. 

V- 

Bam Sukk and oilers— Defendants— 
Respondents. 

Second Appeal No. 2324 of 1926, Deci- 
ded on 18fch January 1927, from decree 
of Dist. Judge, Ferozepore, D/- 18th 

June 1926. , , 

Punjab Tenancy Aei (16 of 1887), S. 77 (3) (^) 
and S. 100— Suit to establish ocoupan^ rigne 
is triable only by revenue Court Civil Court 
wrongly exercising jurisdiction over %t — li*gn 
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Courtis competent to stt-aside decree of civtt. 
Cotirt or to order -If to be registered in a 
revenue Court. 

A suit by a tenant to establish bis claim to a 
right of occupancy falls within S. 77 (3), grouj) 
(2) (d) and is exclusivelv triable by a revenue 
Court. ' Cr-JCic-j 

Where, however, a Court of first instance or 
of appeal wrongly exercises its jnrisdiction in 
respect of such matter, the High Court is com- 
petent under S. 100 to quash the orders of such 
Court or to direct that any such decree be 
registered in a revenue Court. [P 761 C 2} 

Fakir Chand—ior Appellants. 

D. G. Rain for Manohar Lai and 
Duni Chand — for Respondents. 

Judgment. — This was a suit for. a 
declaration that the plaintiffs were occu- 
pancy tenants of 40 bighas, 2 biswas of 
land. The suit was dismissed with costs 
by the Subordinate Judge. Fourtli Glass, 
Fazilka. On appeal the learned District 
Judge held that the plaintiffs were occu- 
paucy tenants of 11 'bighas 6 biswas and 
granted them a declaration to that effect. 
Against the decision of the District Judge 
both sides have appealed to this Court. 

It was admitted by counsel on both 
sides that this was a suit by tenants to 
establish a claim to a right of occupancy, 
that it fell within S. 77 (3), Group 2 
(d) Tenancy Act. It was cognizable by a 
revenue Court only. In these circum- 
stances, I accept the appeals holding that 
the suit was cognizable by a revenue 
Court, and setting aside the appellate 
order of the District Judge under S. 100| 
Punjab Tenancy Act, I order that the 
decree of the Subordinate Judge, Fourth 
Class, be registered in the Court of the 
Assistant Collector, First Grade, Feroze- 
pore District, as, in my ‘opinion, there 
has been no prejudice caused by his 
trying the suit. I further direct that 
the memorandum of appeal presented to 
the District Judge shall be returned to 
the appellants there in order to be pre- 
sented to the Collector of the Ferozepore 
District who should entertain and hear 
the appeal. There will be no order as to 
costs in this Court or in the Court of the 
District Judge. 

j.V. Order accordingly. 


t 
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Broadway and Skemp, JJ. 

B'lm Das and others — Plaintiffs — Ap- 
pellants. 

V. 

Hardyal and oiAers— Defendants — Res- 
pondents. 

First Appeal No. 1316 of 1922, Decided 
on 26th April 1927, from decree of Senior 
Sub-Judge, Hissar, D/- 25th April 1922. 

Jurisdiction — Civil or revenue — 

claiming partition of shamilat land 

to kheJat-Defendant claiming %t to he accord 

ing to khudis-Clvil Court has junsdicHon to 

try the suit. inn/? 

PlaintiSs sought partition of a a 

before the reven^ue .fXe'vat Eigh? 

partition should be (the re- 
el the urg^ 

mainder admitting . uumjis, xhe revenue 

tion should be Ajon of the revenue re- 

officer, after an exa contention of the con- 
cords, gave efiect t partition 

testing defendants and be^ld 

pWnt1fls“X‘’disputed this to the civil CourU. 

WlVand 98 P. B 1919. Poll. [P 762 C 1. 2] 

Nanak Chand and Anant Bam Khosla— 

for Appellants. 

mnd Lai— ^or Respondents. 

Broadway, J.— This appeal has arisen 
out of a suit brought by some of the pro- 
prietors of mauza Shaladheri in the 
district of Hissar The facts briefly are 
these. Mauza Shaladheri is a beebaragh 
village and is owned by the owners of 
patti Datca and patti Sishi Pana Bola. 
The entire land in mauza Shaladheri is 
fihamilat. The plaintiffs sought partition 
of this shamilat land before the revenue 
authorities claiming that the partition 
should be according to khewat. Eight of 
the cosharers contested the claim, (the 
remainder admitting it), and urged that 
the partition should be according to 
khudis. The revenue officer, after an 
examination of the revenue records gave 
effect to the couteation of the contesting 
defendants and held that the partition 
should be according to khudis and re- 
ferred the plaintiffs who disputed this to 
the civil Courts. 

.At the trial of the case the contesting 
defend ints fought the case on its merits 
and also pleaded that the civil Courts 
had no jurisdiction and that the suit was 
barred by limitation. The trial Court 
came to the conclusion that it bad juris- 
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diction and that the suit was within 
limitatiop, but dismissed the plaintiffs’ 
suit on the merits. Against this dismissal 
of their suit the plaintiffs have preferred 
this appeal and on their behalf Mr. Nanak 
Chand has been heard. So far as the 
questions of jurisdiction and limitation 
are concerned, I consider that the first, 
that of jurisdiction, is disposed of by the 
decision in Chhajju v. Dallu (l), while 
the latter to my mind is concluded by 
Johana v. Wali (2). ■: 

Turning to the merits: it has been con- 
tended by Mr. Nanak Chand that the 
Court below should have sent for the 
revenue records. At the same time he 
has strenuously protested against the use 
made by the trial Court of the partition 
proceedings which led to this suit. As a 
matter of fact, the plaintiffs themselves 
filed Ex. P. 1, part of the revenue record, 
which clearly shows that this shamilat 
land was held by the various cosharers 
according to khudi and not according to 
khewat, and further that, according to 
revenue records when partition was de- 
sired, it should take place according to 
khudis. This piecj of evidence is sup- 
ported by Ex. D. I, which shows that 
the revenue had been collected according 
to the khudi rule and the latest batch of 
1921-22 (Ex. D. 6) is to tbe same effect. 
From these documents it is clear that 
ever since 1891, at any rate, the revenue 
has been collected according to khudis. 
Mr. Nanak Chand admits that any suit 
by him to have thfese entries in the revenue 
records altered would be barred by time, 
but has pleaded that although there is a 
presumption of correctness attaching to 
them, nevertheless the other records with 
the revenue authorities would afford a 
basis for rebutting the said presumption. 

It is also contended that the evidence 
produced by his clients supports their 
case. An examination of the evidence of 
the witnesses Ram Jas and Maya Bam 
does not appear to me to afford the plain- 
tiff's any assistance. These two witnesses 
only depose to the manner in which the 
cosharers in this land arranged to put it 
to the best possible use, levying certain 
fees for grazing and for cutting wood. 
The third witness, AH Muhammad, special 
kanungo, supports the revenue records 
and says that the revenue is paid accord- 
ing to kudhis which is in accordance with 

(1) [19i9j 112 P. R. lyl9=63 i. C. ^19. 

(2) [1919] 98 P. R. 1919=53 I. 0. 596. 
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certain statements mido by the proprle* 
tors in 1909-10 at the time o( the settle- 
ment. The onus of proving that the entry 
in question was wrong was clearly on the 
plaintitls and this onus they have in my 
opinion failed to discharge. 

I would, therefore, dismiss the appeal 
with costs. 

Skemp, J. — I agree. 

R.D. Appeal dismissed. 
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nothing repugnant to it in the provisions 
of the Insolvency Act, especially as pro- 
vision for the extension of time was con- 
templated by S. 27 (2) of the Act. I 
accordingly accept the appeal ex parte 
and remand the case to the District Judge 
with a direction that he must apply his 
mind to the question as to whether an 
extension should be granted. The annul- 
ment of the adjudication is set aside. 
There will be no costs here as none of 
the creditors have appeared. 

j V. Ap2)eal accepted . 
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Addison, J. 

Fateh Applicant— Appel" 

lant. 

V. 

Maija Das and others Creditors Res- 
pondents. 

Misc. First Appeal No. 1976 of 1925, 
Decided on 3rd January 1926, from an 
order of Dist. Judge, Jhang, at -Sargodha, 
D/- 2Bth April 1925. 

Provincial Insolvency Act (5 of 1920), S.27 (2) 
—Court can enlarye time for appltcaUon 
for discharge even after exp\ry of orMjinal Hme 

fixed. 

The fact that ail application by an msolvent 
for extension of time within which to applv for 
his discharge, is made after yxpirv of the time 
fixed therefor, is not fatal to zha appbcation. 
A. I. H. 1925 Lah .410, Foil. D *‘>3 C 1] 

Muhammad Din Jan—iov Appellant. 
Judgment.— Fateh Muhammad was 
adjudicated an insolvent on ist March 
1923, and at the same time was directed 
to apply for his discharge within two 
years. The case came on for hearing m 
the ordinary course on 28th April 1925, 
when Fateh Muhummad applied for an 
extension of the time within which ho 
should apply for his dischai-ge. The 

learned District Judge refused to extend 

the time on the ground that he could not 
do so as the prescribed period had expired 
by a few days. He. therefore, annulled 
his adjudication. Against this decision 
Fateh Muhammad has appealed. 

The appeal must be accepted on the 
aubhoHby of Lakhi v. Molar (l) where it 
was held that it is nob a fatal defect that 
the application for extension was made 
after expiry of the fixed date. It 
further held there that S. 148, Civil P.C,, 
established that pyinci ple and there wa s 

(1) A. 1. R. 1925 Lab. 4 v7 
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Dalip Sindh, J. 

Miss Loicrie of Simla Surety Ap' 

pollaut. 

V. 

Stephanatos of Simla — Decree-holder 

— Respondent. 

Misc. First Appeal No. 494 of 1927, 
Decided on 1st July 1927, from order of 
Sr Sub-Judge, Simla, D/- 27th Oct. 1J26 

Registration Act, S. 17 — Security unnd 
hypothecating immovable property upward^ of 
lU. 100 is compulsorily registrable. 

A security bond, which was not merely a per- 
sonal covenant to p.iy the decretal amount uut 
which hypothecated immovable property of over 
R ..4 lOO in value towards its payment, was exe- 
cuted to stay a sale iu execution proceedings. 

Held • that the bond was compulsorily regis- 
traWe ■ 1^3 P. n. 1919 and 31 Mad. 330, 

Mohammad Amin Khan for Appellant 

B. Becan Petman— for Respondent. 

Judgment.— The facts of this appeal 
are as follows : 

The decree-holder, Mr. Stephanatos, 
obtained a decree for Rs. 11.000 against 
one Mr. Lowrie in 1923. Mr Lowne ap- 
pealed and that appeal was dismissed on 
3rd February 1926. In the interval on 
27th August 1923. the decree-holder took 
out execution and finally a notice was 
issued under 0. 21. R- 06. Civil P- C-.ou 
28th September 1923. An application 
«as made for stay of sale on Jth 
November 1923, and the judgment-debtor 
was asked to give security. On 6th De- 
cember 1923, a security bond was filed by 
Miss Lowrie, daughter of the judgment- 
debtor. The decree- holder raised various 
objections as to the possession of the pro- 
perty mentioned in the bond and as^ to 

the title to it. On 7th December 1923. 
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the Court referred the question to the 
Collector for report. In the meantime 
Mr. Lowrie died on 24th March 1924, and 
the execution application was dismissed 
in default on 20th June 1924. On 14th 
August 1926, the decree-holder applied for 
execution by attachment and sale of the 
security bond. The executing Court held 
that the bond contained a personal under- 
taking to pay the decretal amount -and 
that the non-removal of the bond from 
the execution file showed that the surety 
was making a continuing offer to the de- 
cree-holder and that the decree-holder ac 
cepted the continuing offer by filing this 
application for attachment of 
etc., mentioned in the bond. It is dim 
cult for me to understand how, when the 
appeal itself had been dismissed and when 
the execution application had been dis- 
missed also, the surety could be still held 
to be making a continuing offer to the 
decree-holder. 

Secondly, there is no personal under- 
taking to pay the decretal amount. There 
is a personal undertaking to pay the 
balance, if any, after the sale of the pro- 
perties hypothecated by this bond. Lahore 
Spinning and Weaving Mills Co. Ltd. v. 
Uttam Chand (1) which follows Magaruru 
Samhayya v. Tangatur Snhbayya (2) is 
distinct authority for the proposition that 
such a bond must be registered. 

For the above reasons I accept the ap- 
peal and set aside the order of the lower 
Court with costs. 

J.v. Appeal accepted. 

" (l*r [1919] 122 P. R. 1919=53 I. C. 463. 

(2) [1908] 31 Mad. 330. 
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Broadway and Zapar Ali, JJ. 

Mt. Lachmi — Defendant — Appellant. 

V. 

Firm Gopichand Arurchand — Plain- 
tiffs — Respondents. 

First Appeal No. 1780 of 1922, De- 
cided on 10th November 1926, from de- 
cree of Sr. Sub* Judge, Lahore, D/- 6th 
May 1922. 

Interest — Mother of original debtor sued 
—She denying claim and alleging want of 
notice to her — Decree for interest equal to 
original sum is not illegal or inequitable. 

Where it was sought to recover the money 
from the mother of the orginal debtor and the 
mother clearly stated that she had no know* 


ledge of the debt and that no demand had 
been made from her. 

Held : that the Court would notj be acting 
either illegally or inequitably in giving the 
plaintiff a decree for interest equal to the 
amount of the original sum reducing the rate 
of interest. [P 764 C 2 ; P 765 C 1] 

Broadway, J. — This and the cross-ap- 
peal No. 2093 of 1922 arise out of a suit 
brought by the firm of Gopichand-Arur- 
chand against Mt. Lachmi for a sum of 
Rs. 6,222. The debt has been incurred 
by the son of Mt. Lachmi, one Bahai 
Singh in 1915. Bahai Singh was mur- 
dered a year or so after that and the 
present suit was lodged within the period 
of the limitation but without any notice, 
in writing at any rate, being served on 
Mt. Lachmi. The claim was based on a 
bond for Rs. 1,600 bearing interest at the 
rate of 25 , per cent, per annum with 
annual rests and a bahi account of 
Rs. 200. Mt. Lachmi denied all know- 
ledge of the indebtedness of her son and 
pleaded definitely that she had not been 
notified of the claim. The trial Court 
granted the plaintiffs a decree for 
Rs. 1,700 as the principal and a further 
sum of Rs. 1700 as interest with costs in 
proportion. This result'has dissatisfied 
both sides. Mt. Lachmi in her appeal 
claims that she ought nob to be made to 
pay interest at all, whereas the firm of 
Gopichand- Arurchand claim that they 
should be allowed interest in full and ask 
for an increase of the decretal sum by 
Rs. 2,822. 

It has been urged by Mr. Mehr Chand 
on the authority of a large number of 
rulings that the mere fact that there has 
been a delay in bringing a suit, or that 
the rate of interest appears to be large 
is not sufficient to warrant a Court to 
interfere in favour of the debtor on the 
question of interest unless undue influ- 
ence has been established or the rate of 
interest could be held to be penal. With 
these decisions we have no quarrel. They 
are, however, all differentiated from the 
suit before us in that here it is sought to 
recover the money from the mother of 
the original debtor. The mother clearly 
stated that she had no knowledge ^of the 
debt and that no demand has been made 
from her. Arurchand is the plaintiff 
and had to admit that he bad not given 
Mt. Lachmi any notice in writing, nor 
does he say that he made any oral de- 
mand. In these circumstances, in my , 
judgment .the Court below has not acted! 
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either illegally or inequitably in giving 
the plaintifi’ a decree for interest equal 
to the amount of the original sum which 
I might mention is partly composed 
of interest as is evident from the ac* 
counts brought on the record. In my 
judgment the decision arrived at by the 
Court below is correct and I would, there* 
fore, dismiss both appeals with costs. 

Zafar Ali, J. — I agree. 

R.D. Appeal dismissed. 


A. I. R. 1927 Lahore 765 

Tek Chand and Coldstream, JJ. 

Sher Muhammad and another Accus- 
•ed — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 468 of 1927, De 
xsided on 3rd August 1927, from order of 
Sess'Judge, Jhelum, D/* 20*4*1927. 

la) Evidence Act, S. ZO— Retracted confession 

Co-accused cannot be and the maker should 

not be convicted. 

The rale is now firmly established that ordi* 
narilY, it is improper to use the retracted coa- 
fession of an accused person against his co 
accused, and that, generally speaking it is not 
safe to convict the maker of such a confession 
without corroboration m material 

ib) Penal Code, Ss. 34 and 302-Eac/i of the 
persons having common intention to rob, and tf 
nece'^sary to kill, is guilty of the o^ence com- 

mitted. , 

Pour persons went to the house with the 
common intention to rob, and if 
kill, the inmates of the house or 
son who might raise an alarm or obstruct them 

in carrying^ out their design. In 

of this common intention two women were put 

•to death. 

Held : each of them was guilty * 

A. I. B.192b P.C. I, Poll. CP 763 C2J 

Abdul Kadir—ioc Appellants. 

Abdul Rashid— ior the Crown. 

Tek Chand, J.— Pour persons, Mehra 

and Nawab, sons of Fatca, and Sher 

Mohammad and Nawab, sons of AuUa, 

were tried by the Court of Sessions at 

Jhelum under Ss. 460 and 436, 1. P- 

•for having committed house-breaking by 
night, murdered two women, Mt. Sukhi 
and Earn Labhai. who were sleeping 
there, and then set fire to the house itself. 
Of these the learned Sessions Judge has 
acquitted two, viz., Nawab, son of Fatta, 
and Nawab, son of Aulia, and, agreeing 
with the unanimous opinion of the 
fassessors has convicted Mehra and Sher 


Mohammad under Ss. 302, 436 and 457, 
I. P. C. For the first of these otlences. 
he has sentenced Mehra and Sher 
Mohammad to dentil and for tlie other 
two be has sentenced each of tiiem to 
rigorous imprisonment for two years and 
three years respectively. The convicts 
have appealed and the record is also be- 
fore us under S. ii74, Criminal P. C., for 
confirmation of the sentence of death. 

The house in question was situated in 
mauza Hasil and belonged to one Dial 
Singh, P. W. 7, who had been work- 
ing as a ghee contractor in Peshawar 
for the last seven or eight years. He 
went to Peshawar a short time before 
the occurrence, leaving the house in 
charge of his widowed mother Mt. Sukhi, 
aged about GO years. Mt. Sukhi being 
abone had asked Mt. Ram Ljabhai, a 
young unmarried girl 15 or IG years of 
age, and the daughter of P. W. 4 Mt. 
Chanon, to sleep with her in the house. 
On the night between 8th and 9th Decem- 
ber 1926, Mt. Sukhi and Mt. Ram Labhai 
slept in the room shown as kotba No. 1 
on the plan P/P. Early next morning 
a little after sehri time P. W. No. 3 Budh 
Singh, who lived in one of the neighbour- 
ing kothas, saw thick smoke coming out 
of Dial Singh’s house and called out to 
P. W. 4 Mt. Chanon that the house 
was on fire and that Mt. Sukhi and Mt. 
Ram Labhai were probably dead. Mt. 
Chanon went and fetched P. W. 2 
Sundar Singh, a cousin of Dial Singh, 
who, on going to the house, found the door 
of the residential kotha open. The house 
was on fire and the smoko was so great 
and dense that nothing was visible. Sun- 
dar Singh, however, rushed into the 
kotha and noticed that the charpais 
where Mt. Sukhi and Mt. Ram Labhai 
slept were empty. He then went into 
the deorhi, the door of which was 
also open, but was unable to go further 
owing to the fierce fire. He, however, 
raised a hue-and-cry, which brought a 
number of persons to the spot. These per- 
sons tried to put down the fire, but the 
flames were too strong for them. All that 
they were able to do was to pull out seven 
or, eight bags of corn that were lying in the 
kothri and to demolish the roof. Through 
the flare they noticed that a big hole had 
been made in one of the walls, that the 
whole house had been ransacked, that a 
number of trunks had been broken open 
and emptied and that the bodies of 
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m. Sukhi and Mfc. Ram Labhai were 
burning. By sunrise they succeeded m 
putting out the fire, but did not 
advisible to take out the bodies and leit 
them where they were. Sundar Singh 
arranged to send a wire to Dial Singh at 
Peshawar informing him of the catas- 
trophe and proceeded to the police station 
at Niia, a distance of three miles, to make 
the first information report which was 


recorded at 11 a. m. 

Sub-Inspector Mohammad Khan P. W. 

26 reached the spot at about 2 pm 
and after the usual formalities dispatched 
the dead bodies to Chakwab Sub-Assis- 
tant Surgeon Kirpal Singh. P. 1. 

performed the post-mortem examination 
on 10th December, but, as the bodies 
were badly burnt, he could ‘not ascertain 
the cause of death, nor was he in a posi- 
tion to say whether the bodies had been 
burnt before or after death. No marks of 
violence were visible nor could any 
wounds or bruises be recognized. In the 
meantime a knife, Ex. P. 6, had been 
taken out of the debris by Saidan, chauki- 
dar and handed over to the Sub-Inspector 
on 9th December 1926. Dial Singh 
arrived at Hasil on 10th December 1926, 
and on the following day gave a list. Ex. 
p-F, of the stolen property, which is prin- 
ted at p. 4 of the paper-book. 

In the first information report Sun- 
dar Singh had suggested that Mul Singh, 
Feroz and Zaraan were probably the cul- 
prits, as a dispute had lately arisen bet- 
ween Mul Singh and Dial Singh about 
the construction of a • certain wall, in 
which Firoz and Zaman had sided with 
the former. The Sub-Inspector, on his 
arrival in the village on 9th December 
1926, locked up the houses of these three 
persons, but, after enquiry, came to the 
conclusions that he was on the wrong 
track. His suspicions fell on Jiwan, 
chaukidar, P. W. 16, Mehra, appellant, 
and his brother Nawab, son of Fatta, and 
he arrested them. On 11th December 
1926, he suspected that Sher Mohammad, 
appellant, had also participated in the 
crime and he arrested him also. 


On 12th December 1926. Sher Moham- 
mad, appellant, led the police to the bed 
of the Swan stream and pointed out a 
spot there which was dug up. Prom the 
earth was recovered a bundle containing 
clothes, 45 in number, which were iden- 
tified by Dial Singh as belonging to him. 
Shortly after this recovery, at about 


5 p. m. on the same after noon Mehra^ 
appellant took the investigating party ta 
a kotha in his house in which sheep and 
goats were kept and, after scratching the- 
floor, brought out a small bundle contain- 
ing a suthan (brousers)of Japan cloth in 
which was found wrapped up a loaded 
six-ohambered revolver and a number of 
gold ornaments, a list of which will be- 
found (Ex. P-J) printed at p. 7 of the 
paper-book. Most of these ornaments- 
were found entered in the list P. F. which 
had been given by Dial Singh the day 
before, and all of these were identified on 
recovery by Dial Singh as belonging to 
him. Further investigation continued in 
the village and at mauza Dadhambar on 
13th. The convicts were then taken to 
Chakwal. On the 14th and on 15th Mehra, 
appellant, made a confession Ex. P. W. 
No. 24/A, befoi'o Khan Faiz Mohammad 
Khan, Sub-Divisional Magistrate. The 
next day Sher Mohammad, appellant, was 
also produced before the same Magistrate 
and he also made a confessiou, Ex. P. W. 
No. 24^B. These confessions will be 
found printed at pp. 13 — 17 of the paper- 
book. Both these confessions were re- 
tracted before the committing Magis- 
trate. 

The only eyewitness to the crime pro- 
duced at the trial was P. W. 3, Budh 
Singh, who stated that he was sleeping in 
the adjoining room, was roused soon after 
midnight by Mt. Sukhi shouting out that 
she heard a noise, and saw the appellants- 
and their companions committing the 
crime. The learned Sessions Judge, how- 
ever, did not believe the evidence of this 
witness, and, after going through the re- 
cord and hearing the learned Government 
Advocate, I agree in bolding that no re- 
liance whatsoever can be placed on his 
testimony. 

If Budh Singh’s evidence is rejected, 
the case against the appellants rests 
mainly on their confessions and the re- 
covery, at their instance, of the property 
belonging to Dial Singh. The 
lant’s learned counsel has argued : (a) 
that neither of the two confessions was 
made voluntarily, and having been retrac- 
ted ought not to be used even against the 
person who made it ; (b) that the reco- 
very of the articles at the instance of the^ 
appellants is evidence merely of house- 
breaking by night and not of murder ; 
and (c) that the prosecution having failed 
definitely to establish that the twO' 
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AVOoieQ were killed before being burnt, the 
appellants can be convicted, if at all, 
under S. 460 alone and not under S. 302, 
I. P. C. 

After giving due weight to the argu- 
ments of the learned counsel and care- 
fully examining the record, I have reached 
the conclusion, that there is no force in 
any of these contentions. I can find no 
warrant for the suggestion that the con- 
fessions made by the two appellants be- 
fore Khan Faiz Mohammad Khan Sub- 
Divisional Magistrate were not made 
voluntarily. In his statement before the 
committing Magistrate Mehra admitted 
having made the confession, but stated 
that the police had beaten him and the 
Sub-Inspector "had.told liim to make that 
statement otherwise he would beat him 
again.” Sher Mohammad before the 
•committing Magistrate, denied having 
made the confession (P. W. No. 24-B), 
but before the learned Sessions Judge he 
stated that he was 

tortured into making the confession before the 
Sub'Divisional Magistrate and that there was 
not a word of truth in it. 

No evidence was led by either appellant 
to substantiate these allegations, nor was 
any suggestion made during the cross- 
examination of the prosecution witnesses 
that the police had extorted these confes- 
sions by any improper means. I, there- 
fore, hold that both Mehra and Sher 
Mohammad made the confessions P. W. 
No. 24-A and B voluntarily. 

Nor have I any doubt whatever that 
Mt. Sukhi and Mt. Bam Labhai were 
killed before the house was set on fire. 
It is quite true that the medical witness 
was not able to give a definite opinion on 
the point. It appears to me, however, 
that the offenders after killing the women 
■set fire to the house in order to obliterate 
all evidence of their guilt. As pointed 
out by the learned Sessions Judge, had it 
been otherwise the two unfortunate 
women would have raised cries for help 
and could have easily crept through the 
door, which was admittedly found open 
the next morning. The charpais on which 
they had slept were found empty and 
their bodies were found burning on a 
heap of tire wood in the adjoining room. 

In his confession before the Sub-Divi- 
sioQol Magistrate, Mehra appellant stated 
that on the evening of 8th December 1926, 
Nawah. son of Fatta, and 8 her Mohammad 
came to him and suggested that he should 


join in a dacoity which they had planned 
to commit in mauza Dabliamdar, which 
is a village four kos distant. After the 
khuftan azan Sher Mohammad, ^lehra 
and their brothers, the tsvo Nawabs, left 
for Dadhambar and reached there after 
the villagers had gone to sleep. There 
they went to the shop of a Hindu which 
they wanted to rob. Sher Mohammad 
made attempt to break open the lock, but 
this aroused the inmates of the house, 
who raised a hue-and-cry, on which the 
thieves ran back towards mauza Hasli. 
There they decided to loot the house of 
Dial Singh in which Mt. Sukhi was sleep* 
ing. They were armed with a pistol, a 
chhurr.i (P-2), a sambal (P-1) and a stick. 
Mohra stood outside the deorhi while his 
companions climbed the wall and went 
inside the courtyard and unchained tlm 
door. Mehra entered and stood in the 
courtyard with a loaded pistol in his hand 
while the others entered the kothri mak- 
ing a hole in the wall. This aroused the 
two women. A lamp was lighted and soon 
after Nawab, son of Fatta, caught Mt. 
Sukhi and Sher Mohammad caught 
Mt. Ram Labhai. The two Nawabs then 
pressed Sukhi’s throat aud killed her. 
Sher Mohammad questioned Mt. Ram 
Labhai as to the keys of the safes. She 
gave a clue to one key They unlocked 
the lock of a wooden box and book out 
ornamouts and clothes therefrom. They 
then opened other boxes but did not find 
any valuables in them. Then Sher 
Mohammad and Nawab, son of Aulia, 
pressed Mt. Ram Labhai ’s throat and 
killed her. They then tied up the clothes 
into a bundle and the ornaments into a 
potli and handed these over to Mehra. 
The bodies were placed on the wood-fuel 
in the adjoining kothri and set fire to. 
The party then ran towards their houses. 
Soon after, as the fire blazed, a clamour 
was raised in the village. After reaching 
his house Mehra buried the pistol and the 
oranments in a pit which he made in his 
cattle pen. 

The story as given by Sher Mohammad 
appellant in his confession agrees in its 
main features with that narrated above, 
with this important difference that Sher 
Mohammad assigned to himself a minor 
part and stated that Mt. Suklii was 
throttled by Mehra and Nawab, son of 
Fatta, and jMt. Ram Labhai by the two 
Nawabs and Mehra and that lie himsel 
was standing at a distance. He, how' 
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ever, n^mits that he unchained the 
door and let into the room Mehra, 
who throttled Mt. Sukhi to death. 
He also admits that he later on lighted 
the lamp and assisted Nawab in seating 
Mt. Ram Labhai on a charpai before she 
was throttled by Nawab and his com 

panions. . 3 

The question arises: To what extent and 

against which of the appellant can es 
confessions be used? The . . 

firmly established, that, 7’ • 

improper to use the retracted con ® 
of an accused person against his c 
oused and that, generally . 

not safe to convict the maker 
confession without corroboration in 

material particulars. I J^® 

appellants' learned ‘‘'?® 

present is not a case in which we should 

depart from the ordinary rule as sug- 
gested above, and I hold that the confes- 
sions of each appellant can be used 
against himself alone and not against 

the other. ^ .1 x 

Now from the summary of the two 

confessions given above it is clear that, 
though each of the appellants has tried 
to assign to himself a minor part in the 
crime, each of them admits: 

■ (a) That he was a party of four that 
went out to commit theft on the night 
in question; 

(b) that, in pursuance of this common 
design, they broke into the house of Dial 
Singh, where the two women were 


sleeping: 

(o) that one of the party was armed 
with a loaded pistol, the other with a 
ohhurra, the third with a lathi and the 
fouth with a sambal; and 

(d) that on the women being roused, 
his companions killed them while the 
deponent was standing by keeping a 
watch with a pistol in his hand or help' 
ing the others to come in by unchaining 
the door and lighting the lamp. 

On these facts, I am of opinion, that 
having regard to the provisions of S. 34, 
and to the decision of the Privy Council in 
the well-known case of Barendra 
Kumar Ghose v. Emperor (l), each of the 
appellants is equally guilty under S. 302, 
I. P. 0. There can be no manner of 
doubt that they went to the house with 
the common intention to rob and, if 
necessary to kill, the inmates of the bouse 


(1) A. I. R. 1926 P. C. 1=62 Cal. 197=52 
40 (P.C.). 


or any other person who might raise an 

alarm' or obstruct them in carrying out 

their design. In furtherance of this 
common intention the two women, Mt. 
Sukhi and Ram Labhai, were put to 
death. Material corroboration of the 
story, as related by each appellant in his 
confession, is found in the production, 
at the instance of each one of them, of 
articles which were stolen from the 
house at the time of the occurrence. As 
against Mehra further corroSoration is 
supplied by the production of the re* 
volver by him which the Sub-Inspector 
was unable to use, but which Mehra was 
able freely to handle, and also by the 
recovery of the chhurra (P-2) from the- 
debris. 

Both the appellants have, therefore, 
been rightly found guilty under S. 302r 
I. P. C. I would, accordingly uphold- 
their conviction for the offence of murder 
and confirm the sentence of death passed 
against each appellant by the learned 
Sessions Judge. 

The learned counsel for the appellants 
did not address any arguments against 
the conviction of the appellants under 
Ss. 457 and 436, I. P. C. The conviction 
under these sections and the sentences 
passed against each of the appellants 
therefore are also confirmed. 

Coldstream, J. — I agree. 

N.K. Conviction and sentence upheld. 
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Campbell, J. 

Muhammad Aslam — Defendant — Ap' 
pellant. 

V. 

F. Mehr Singh' Attar Singh — Plaintiff 
' — Respondent. 

Second Appeal No. 52 of 1927, Deci' 
ded on 4th April 1927, from decree of 
Addl. Dist. Judge, Gujranwala, D/' lit" 
October 1926. . , . 

Civil P. C., O. 41, B. 90— AppellaU judgmei^ 
silent as to certain points in the grounds 
Presumption is that they were abandoned. 

Where the judgment of an appellate Court 
states 'specifically that certain points were 
argued before it and is silent as to other pointa 
taken in the grounds of appeal it must be 
presumed that those points were abandonedr 
mote espeoi^Hy iu the absence of an affidavit 
to the contrary by the counsel who 
before the lower appellate Court : A. /. B. 

LaU. 107, Foil. CP 769 C U 

Zafarullah Khan— lor Appellant. 

Unhand Lai Puri— tor Bespondent. 
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Judgment. — la this suit tha plain- 
tiffs sued for Rs. 415-2-3 plus Rs. 234 
interest, total Rs. G79 2‘3. The trial 
Court drjcreod ths claim in fiiU and the 
decree was upheld by the lower appel- 
late Court. 

Amongst other pleas raised by the 
defendant was one that there had been 
no agreement by him to pay interest. 
No issue on this question was struck by 
the trial Court. In ground 3 of tha 
memorandum of appeal to the lower 
Court the defendant-appellant ]»loaded 
that the Subordinate Judge had erred in 
allowing interest as no agreement had 
been proved. In second appeal the com- 
plaint is made that the lovver appellate 
Court failed to decide ground of appeal 
No. 3 and that the respondents were not 
entitled to any interest since no interest 
was agreed upon. This is the only point 
argued bsfore me. 

The principal amount was alleged to 
be due mainly as the price of goods sup- 
plied. The maiu piece of evidence was 
a bahi entry written by one Dina Nath 
and signed by the defendant accepting 
liability for Rs. 435. No mention in this 
entry was made about interest. 

In Harji Mai v. Devi Ditta Mai (1) it 
was ruled that, where the judgment of an 
appellate Court states specitically that 
certain points were argued before it and 
is. silent as to other points taken in the 
grounds of appeal it must bo presumed 
that those points were abandoned, more 
especially in the absence of an affidivit 
to the contrary by the counsel wWo ap- 
peared before the lower appellate Court. 
Such a presumption arises in the present 
case, and it is strengthened by the fact 
that the record contains evidence for the 
plaintiff that there was an agreement to 
pay interest, ’^ina Nath, the writer of 
the entry above referred to, said so and 
the plaintiff himself as a witness also 
said so. I hold that ground of appeal 
No. 3 was abandoned in the lower ap- 
pellate Court and that it cannot be taken 
in second appeal. 

The appeal, therefore, fails and is dis- 
missed with costs. 

D.D. Appeal dismissed* 


U) A. 1. R. i9ii Lab. l-*h. at>i. 
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Jai I jATi, J. 

Anaitt Ram and others — PlaintilTs — 
Appellants. 

V. 

Din Mohammad and others — Defen- 
dants —Respondents. 

Second Appeal No. 2877 of 1922, De- 
cided on 2lst March 1927, from decree 
of Dist. Judge, Lyallpur, D/- 22-5-1922. 

Civil P. C., 0. 41, 12. 23 — Remand by High 
Court to lower appellate Court for findings — 
Lower appellate Lourt cannot further retnand to 
the trirl Court unless so directed. 

Where under 0. 41, U. *25. a case is remanded 
by the High Court to the lower appellate Court 
for recording further evidence and for its find- 
ings thereon, it is not open to the lower appel* 
l-ite Court, in the absence of a disfrotion, to 
further re.ii.ind the case to the trial Court for 
rocordiui; evidence and subuiiting its findings : 
133 P. W'. R. 1013. Poll. iV 709 C '2j 

Badri Das — for Appellants 

Jagan Nach Agarwal — for Respondents. 

Order. — This appeal was remanded by 
a Judge of this Court under 0. 41, B. 25 
to the District Judge. The order re- 
manding the case ran as follows : 

I accordingly remand the case to the learned 
District Jadf^e and direct that he should allow 
the parties a fresh opportunity for producing 
evidence in support of their respective cases 
anvl then submit the record of the case to this 
Court with his own opinion thereon. 

It ap, eirs that, on receipt .of the order 
of remand, the District Judge sent the 
case to the trial Court — a Subordinate 
Judge of the Second Class — with direc- 
tions to record the evidenco of tbo parties 
and to sub.nit the finding to him, that is, 
the District Judge, and on receipt of the 
report from the S 'bordinate Judge, sub- 
mitted the record of evidence to this Court 
with his own finding which is to the same 
effect as the opinion of the Subordinate 
Judge. 

Counsel for the respondents against 
whom the report is, objects to it on the 
ground that the order of remand made by 
this Court did not authorise the District 
Judge to send the case to the Subordinate 
Judge for recording further ‘evidence and 
to submit a finding, but that it directed 
the District Judge to record the evidence 
himself and to submit his own finding to 
this Court. It is consequently contended 
that the finding of the District Judge is 
not valid as his proceedings were illegal 
an i ultra vires. This contention is sup- 
ported by a judgment of the Division 
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Bench of the Chief Court of the Punjab 
reported as Mahiditta Mai v. Nicholson 
(1). No authority is cited on the other 
side except an unpublished judgnaenfe in 
which under almost similar circumstances 
a Judge in Chamber of this Court ac- 
cepted the repu-t of the District Judge on 
the evidence recorded by the trial Court 
on the ground that when remanding the 
case it was his intention that the District 
Judge was at liberty to have the evidence 
recorded by the trial Court. In the case 
before me it is not possible for me to say 

that the intention of the learned Jud^e 

who remanded the case was otherwise 
than that is expressly stated by him 

his order of remand. _ 

I must consequently set aside the p o 
ceedings of the Distaot Judge after re- 
mand and again remand the case to him 
^ that he may carry out the previous 
order of this Court dated 22nd May 1923. 
There will be no order as to the costs of 

these proceedings. 

^ P Proceedings set asid e. 

/i\ finisl 105 P.R* 1**113—224 P.L.R. 1913~19 
1 0 770=133 P.W.R. 1913. 
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Skemp, J. 

{Shrimati) Lado Rani Gurtu — Appli- 
cant — Appellant. 

V. 

Mt. Sibhag Rani — Objector — Respon- 
deat. 

Miscellaneous Appeal No. 2106 of 1926, 
Decided on 1st March 1927, from order of 
Dist. Judge, Amballa, D/- 2Lst July 1926. 

Succession Act (1925), S. 2 (e) — Executor by 

implication. 

The testator executed a will leaving the 
balk of his property to his minor daughter 
and appointing bis mother as her gu^trdian. The 
will stated that she should have full right to 
spend the income although it would not be pro- 
per to spend the principal. No other specific 
duties were laid upon the testator’s mother but 
there were directions that he did not wish cer- 
tain ceremonies after death to be performed bat 
merely that his mother should feast the poor on 
death 'anniversaries. 

Eeld : that these* facts were quite insufficient 
to make the mother executor by implication : 5 
Cal. Idfi, Dtst. [P 770 0 2] 

Mehr Chand Mahajan — for Appellant. 

Shamair Ohand — for Respondent. 

Judgment. — In this case one Pandit 
Manmohan Nath Gurtu executed a will 
leaving the bulk of his property to his 


minor daughter and appointing his mother 
as her guardian. He left a piece of land 
to his mother and disinherited his wife 

for misconduct. 

The mother Mt. Lado Rani applied for 
probate and was opposed by the wife Mt. 
Sobhag Rani who urged that the docu- 
ment was not a will, that it was invalid 
because it was attested by only one wit- 
ness and that as no executor had been ap- 
pointed no application for probate lay. 
The learned District Judge ‘found that 
the document was a will and that the at- 
testation by only one witness was imma- 
terial ; but he dismissed the application 
on the ground that there was no executor. 

The petitioner has appealed on two 
grounds : (1) that she had been appointed 
as executor by implication and (2) that in 
any case the District Judge should have 
treated the application as one for grant of 
letters of administration with the will 
annexed. 

Counsel for the appellant, Mr. Mehr 
Chand Mahajan, contended that the will 
appointed Mt. Lado Rani executor by im- 
plication. The relevant points are that 
the will appointed the petitioner g 'ar- 
dian of the testator’s minor daughter Mt. 
Uma Wati and stated that she should 
have full right to spend the income al" 
though it would not be proper to spend 
the principal. No other specific duties 
were laid upon the testator’s mother but 
there were directions that he did not wish 
certain ceremonies after death to be per- 
formed but merely that his mother should, 
feast the poor on death anniversaries. 
These facts are quite insufficient to makej 
the appellant executor by implication ;| 
see the notes on S. 222 (2), Indian Suc- 
cession Act, in any annotated edition. In 
the matter of Monohur Mookerjee (l)» 
which was cited for the appellant does 
not really help her, the facts being much 
stronger than in the present case. Ir 
therefore, find that Mt. Lado Rani was 
not appointed executor by implication. 

On the second point it seems pretty 
clear that the District Judge ‘was not 
asked to grant letters of administration 
and that the possibility of doing so is 
raised here for the first time* Admittedly 
the application would have -to be amen- 
ded. Under the peculiar circumstances I 
think it just to give leave to amend. In 
this country, especially in the mufassil* 
the law as to wills is imnerfectl y known;^ 
(1) [1880] 5 Cal. 766=6 C.L.R. 228r 
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ofchorwise Pauclife Manraohan Nath who 
loft an elaborate will svould undoubtedly 
have a])pointed an executor. It does not 
appear just to defeat this will because of 
technical error made by the petitioner in 
the form of her application. I, therefore, 
accept the appeal and grant leave to the 
appellant to make a fresh application for 
letters of administration in the Court of 
the learned District Judge ; but as it is 
the petitioner’s error which is respon' 
sible for this appeal she is to pay the 
respondent’s costs in this Court. 

R.D. Appeal accepted. 
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Shadi Lal, C. J., and Broadway. J. 


Ghulam Muhammad and others — 
Plaintiffs — Appellants. 

V. 


Mehta Ohandras Z>a^— Defendant — 
Bespondent. 

Letters Patent Appeal No. 79 of 1928, 
Decided on 5th February 1927, from 
judgment of Campbell, J., D/" 9fch 

Feb. 1926, in Civil Appeal No. 2429 of 
1925 reported as A. I. It- 1926 Lah. 453. 


Civil R. 11— ‘Amendment seeking 

to subslitutc a totally different case should not 
be allowed. 

Though the power of amendment posse.'i.sed 
by the Court is to be liberally exercised, yet no 
power has been given to Court to euable one 
distinct cause of actiou to be substituted for 
another. The general rule is to the effect that 
any amendment must be such as is either raised 
in the pleadings or is consistent wRh the case 
as originally laid: f 


M. M. Tufail—ior Appellants. 

Fakir Ghand—tor Respondent. 

Judgment.— This is an appeal under 
Cl. 10, Letters 'Patent, from a judgment 
of Mr. Justice Campbell who decided 
that the plaintiffs-appallants had, by 
amending their plaint, changed the char- 
acter of the suit and put forward a differ- 
ent and inconsistent cause of action. 


The facts briefly are these: One Mt. 
Begam Jan, who was the owner of a 
one-third share in a holding, mortgaged 
her share to the defendant, who was pro- 
prietor of the remaining two'thirds share. 
The mortgage being with possession, the 
defendant acquired possession of the entire 
holding. In 1924 the plaintiffs brought 
an action (or a declaration that they were 
oosharers in the holding and «wore in 


joint possession thereof with the defen- 
dant. In support of tlieir title they as- 
serted that in 1910 they had acquired the 
rights of Mt. Begam Jan, liad rcdeoine.l 
the mortgage anJ Ind got possession of 
the property and thit tliey had held joint 
possession with the defendant since that 
date. 

The defendant pleaded that the suit for 
a declaration did not lie since the plaint- 
iffs were not in possession; and tliat 
their right, if any, bad been extinguished 
by adverse possession of the defendant for 
more than twelve years. The claim as 
laid in the plaint was tried by the Sub- 
Judge, who, after hearing the evidence 
produced by the parties, flxod the case for 
arguments on the 4tii March 1925. On 
that date the plaintiffs applie.l for and 
obtained leave to amend their plaint. 

On the llth March 1925, they hied the 
amended plaint, which stated that Mt. 
Begam Jan herself had redeemed the 
mortgage in 1910 and received possession 
of herone-third share of the joint holding, 
that she continued to be in possession 
until 1916, when she married and thereby 
forfeited her life-estate; and that the 
plaintiffs, who were reversioners of her 
father, then succeeded to the estate. 

Now in the original plaint the plaintiffs 
claimed that they had received the pro- 
perty in 1910 by an assignment from Mt. 
Begam Jan and asserted that they them- 
selves had redeemed the mortgage in that 
year. In the amended plaint they put 
forsvard a totally different claim. They 
alleged that they had nothing to do with 
the land until 1916 when Mt. Begam Jan, 
who had herself redeemed the mortgage 
in 1910, lost her life-estate by marriage 
and they became owners of the property 
in 1916 by virtue of their right of suc- 
cession of her father. In one case they 
based their title upon a transfer from Mt. 
Begam Jan; in the other case they relied 
upon their title as heirs to her father. 
The title in one case was wholly different 
from that asserted in the other. 

It is true that the power of amendmeut 
possessed by the Court is to be liberally 
exercised, but as laid down by the Privy 
Council in Ma Shiva Mija v. Maung Mo 
Bnaung (l), no power has been given to 
enable one distinct cause of action to be 
substituted for another. The general rule 
is to the effect that any amendment must 

"Tir A.l.R. P. U. 249=48 Cal. ba2=48 l.A. 

•214 (P.C.). 
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The appeal 
with costs. 
D.l). 


Appeal dismissed 
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SIIADI Lal. C. j., and Broadway, J. 

Uadan Mohan Sw^-Appellant. 

„ . , p.„, and oifeers— Bespondents. 

Daulat Bam 

Letters ^oary 1927, from order 

Decided on 6th Januaj January 

N.- « «' 


uZda Tn.-D.bn- Ancestral vropc 
^ Jjl/iM it not immoral, 
liable for jg liable for the debts of a 

rtraetedTor’Uora. purposes. CP 7 1 . C IJ 
i^awal Kishore-lot Appellant. 

I d€rment.-“In execution of a decree 
one Prem Chand, the decree- hold- 
der^Daulat Ram and others, asked for 
the ’attachment and sale of a certain 

house. . n- L Aj. • A 

Madan Mohan Singh, the minor son of 

prem Chand, instituted a suit praying 

for a declaration that the said house was 

a part of the ancestral property of the 

family and was not liable to be attached 

and sold in execution of the decree as the 

debt in respect of which it hud been 

piSsed had not been contracted for any 

family purpose. 

As no ch trge of immorality was brought 
against Prem Chand, the learned Senior 
Subordinate Judge rejected the plaint. 
Against the order rejecting the plaint 
Madan Mohan Singh has preferred an 
appeal to this Court which is pending. 
He als^ prayed for an order staying execu- 
tion of the decree. Mr. Justice LeRos* 
signol having refused to stay execution, 
this appeal has been preferred under the 
Letters Patent. Admittedly the ancestral 
property is liable for the debts of Prem 
Chand unless it can be shown that they 
were contracted for immoral purposes. 
No charge of immorality has bean made 
agiiost him as yet, and I would, therefore, 
dismiss this appeal. 


Ibrahim — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 1126 of 1926, 
Decided on 8th January 1927, from order 
of Addl. Dist. Magistrate, Shahpur, 
D/- 18th October 1926. 

Pe'.'.al Code, S. 37G — Rape on unchaste girl 
— Sentence of seven years' rigorous imprison'- 
vient ts too severe. 

Where evidence showed that the girl who 
wjs raped whs unchaste the sentence of seven 
years rigorous imprisonment was hold to be too 
severe. [P '$12 0 2J 

Niaz Muhammad — for Appellant. 

Abdul Rashid — for the Crown. 

Judgment. — The appellant in this 
case has been convicted by the learned 
Magistrate under S. 376, I. P, C., and 
sentenced to rigorous imprisonment for 
seven years. The evidence of Mt. Sharif 
Khatun, the girl who was raped, corro* 
borated by the evidence of Ali Muham" 
mad, who is a disinterested witness, 
leaves no doubt that the girl was raped 
as she alleges, and 1 agree with the 
leained Magistrate in rejecting the de' 
fence evidence. At the same time the 
medical evidence shows that the girl ‘was 
used to sexual intercourse and as she is 
unmarried it follows that she was un* 
chaste. Her own story is that when the 
cattle of the accused trespassed on a 
grassy plot in which she was grazing 
her cattle she drove away the cattle and 
then went a distance of tO or 70 karms 
to remonstrate with the accused. The 
accused thereupon seized her and pro* 
ceeded to rape her. Her cries attracted 
the attention of Sultan (P W. 2) and 
Ali Muhammad (P. W. S) who rescued 
her. I do nob reject this evidence, but 
at the same time taking into consi~ 
deration the circumstances ot the case 
I consider that the sentence is too severe 
an I I reduce it to four years' rigoroua 
imprisomuent. The appeal is accepted 
to this extent only. 


J.V. 


:r 


Sentence reduced. 


\ J 


J.V. 


Appeal dismissed. 
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A. I. R. 1927 Lahore 773 (1) 

Dalii* Singh Hauiuson, JJ. 

Pokhaf Dns and flnoi/i(’r“'Defondants 
— Appellants. 

V, 

Mela Rayn and a?iother — -Pl vintitTs and 
Defendants — Respondents. 

First Appeal No. 1080 of 1922, Decided 
on 8th April 1927, from decree of 1st Cl. 
Sub-Judge, Amritsar, D,’- 12 h Jan. 1922 

(a) jVa/tommadflrt law— ‘Sale by violhcr of her 
minor son's property is void ab initio. 

Under Miihommadan law sale by mother, as 
guardian of the proparty of her minor son is 
void ab initio [P 773 Cl] 

{b) Specific lielief Act, S. \6— Agreement to 
sell property — Vendor not entitled to sell whole 
of the property— Vendee can claim svecijic per- 
formance in respect of properly legally saleable 
by t'endor. 

Where vendor agrees to sell certain property 
to vendee, but he is not legally entitled to sell 
whole of the property, the vendee can claim 
specific performance of contract in respect of 
so much of the property as is legally saleable 
by vendor provided the vendee consents to pay 
the full price: A. I. It. I^at. ^ 

Sardha Bam and M. L. Part for Ap- 
pellants. 

Judgment. — The plaintiiXs iu this 
case sued for possession of a shop with a 
site on the allegation that defendants 1 
to 3 were the owners of the shop and on 
3rd July 1919, defendant 1 in person and 
as guardian of defendant 3 and defendant 
2 had sold the same to them and taken 
Rs. 500 as earnest-money, that, there- 
after the defendants had sold the same 
shop to defendants 4 to 5 and the plain 
tiffs were, thereforo, en'itled to the pos 
session of the shop on payment of the 
price fixed, namely,, Rs. 6,600. Various 
pleadings were taken by the defendants, 
but it is unnecessary to enter into all of 
them as the case can be disposed of very 

shortly. , i . 

The trial Court decreed the plaintiBs 

suit and defendants 4 and 5 have appealed. 
The other defendants and the plaintills 
are absent though served. 

From an affidavit put in by the appel- 
lants it appears that proceedings in in- 
sol 7 en<?y are being taken against both the 
plaintiffs. The Official Receiver was ac- 
cordingly served also, but he has nob 
appeared., Counsel for the’appellants con- 
tends ^hat the sale by defendant 1 as 
guardian of defendant 3 was void ab initio 
'as , tl?e parties are Mahommadans and 


defendant 1 is the mother of dofenilanfc 3 
This is undoubtedly correct. This being 
so counsel next contends that there can 
be no suit for specific porformmee of 
such a sale, as tlie property is undivided. 
He has cited Abdup .'/u./ v. Muhaiyiniad 
Yahya Khan support of this con- 

tention and the ruling is cortainly in his 
favour. U is un'ieoissary to decide whe- 
ther this ruling is c:)rrect or otherwise 
because in any event under S. 15, Specific 
Relief Act, the pUiutiffs might have spe- 
cific performance of the sale, so far as the 
shares of defendants 1 and 2 are con- 
cornel, only if they consented to pay the 
full price. They are not present and, 
therefore, it is impossible to say whether 
they would so consent. There could, of 
course, ho no specific performance against 
a minor. 

It follows, therefore, that tnc appeal 
must succeed and the plaintiff s suit dis- 
missed with costs throughout. 

( 3 .p_ App^^l gooepted. 

(1) A. 1. R. 1924'plt. ‘el. 
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Shadi Lag, C.T., and Lb Rossignol, J . 

Mt. Kishan Dei and anoi/trr— Plaintiffs 
— .\ppellants. 

v. 

Ram C/irtHc/— Defendant— Respondent. 
First Appeal No. 2287 of 192L. Decided 
on 14th April 1925, from decree of Senior 
Sub-Judge, Delhi, D/- 27th Tune 1921. 

Limitaiion Act. S. 10 — Applicability — 
Tmsh by implication are excluded from its 
operation. 

Section 10 is oonfined to oases in which pro- 
perty h is become vested in trnst for any speci- 
fic purpose and excludes from its operation such 
trusts us the Uw would imply merely from the 
existence of particular facts or fiduci ity rela- 
tions. . l-T* ^ T] 

Sarda Bayn and JagariNath Bhandari 
— for- Appellants 

Moti Sagar and Mul Chand— tor Res- 
pondent. 

Judgment. —The sole question, upon 
which we have been invited by the 
learned vakil for the appellants to pro- 
nounce our opinion, is whether the action, 
which has given rise to this appeal, was 
or was not barred by time. Now ac- 
cording to the allegations made by Mt. 
Kishan Dei in her plaint the defendant 
Bam Chand took possession of the estate 
of her father in-law Panna Lai on the 
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death of the latter when her husband 
Lachhmi Narain was still a nainor. and 
that he realized some debts due to Panna 
Lai. This event took place more than 
30 years ago, and it is alleged that Kam 
Chand has since been managing the estate 
without rendering any account of the in- 

come accruing therefrom. On 
legations Mt. Kisban Debi and her al 
leged adopted son. Babu Lai, sue the de 
fendant Ram Chand for an 
the rents and profits of t e pr p 
forming part of 

the recovery of the debts realized by 
Mr. Sardha Bam for the appellants 

admits that the suit was by time 

unless it could be brought bin the 

purview of S. 10, Lim. Act. Now that 

Ution is confined to cases in which pro- 
perty has become vested in trust for any 
specific purpose ; and we are unable to 
hold that any express trust such as is 
contemplated by the legislature, was 
created in the present case. It must be 
remembered that the language of the 
isection excludes from its operation such 
trusts as the law would imply merely 
from the existence of particular facts or 
fiduciary relations. For instance, the 
position of agents, factors and benami- 
dars is a fiduciary one, and a suit against 
these persons is not governed by the pro* 


visions of S. 10. 

The learned vakil places his reliance 
upon certain judgments in which a 
trustee de son tort has been treated as an 
express trustee for the purpose of the 
aforesaid section. But those judgments 
deal with cases in which there was, to 
start with, an express trust, and the de- 
fendant assumed to act in a fiduciary re- 
lation with regard to trust property, or 
knowingly assisted a trustee in a fraudu- 
lent or dishonest disposition of trust pro- 
P®rty. The case before us is, however, 
distinguishable on the ground that no 
trust for a specific purpose was ever 
created; and it is, therefore, not neces- 
sary to examine the correctness of the 
rule laid down in those judgments. 

We have no hesitation in holding that 
S. 10 has no application to the present 
case. The appeal is accordingly dismis- 
sed with costs. 


N.K. 


Appeal dismissed. 


A I.R. 1927 Lahore 774 

Zafar Ali, J. 

Baju and another — Accused — Ap" 
pellants. 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 236 of 1927» 
Decided on 23rd May 1927, from order 
of Sess. Judge, Montgomery, D/- 15th 
December 1926. 

Criminal P. C., 6’. 310 — Previous conviction 
should not be made known to assessors — Fur‘ 
ther charge of the same should be read after as^ 
sessors have recorded their opinion on the main 
charge. 

Where the charge against accused describing 
his present offence, as well as the further charge 
relating to his previous convictions was read 
out at the commencement of the trial, and bis 
statement containing his admissions of those 
convictions was also read out in the presence 
of the assessors : 

Held : that the provisions of S. 310 are im- 
perative and that the further charge-about pre- 
vious convictions and the accused's statement 
in respect thereof should not have been read oat 
and he should not have been questioned in res- 
pect thereof unless and until he had been con- 
victedor the opinions cf the assessors had been 
recorded on the charge of the subsequent 
offence. [P 774 C 2, P 775 C 1] 

Muhammad Tufail — for Appellants. 

Ram Lai — for the Crown. 

Judgment. — Agreeing with the four 
assessors the learned Sessions Judge of 
Montgomery has convicted the appellants 
Raju and Kandu of house-breaking by 
night and theft, and has sentenced Raju 
who had three previous convictions 
against him, to rigorous imprisonment for 
seven years under S. 457 coupled with 
S. 75, I. P. C., and Kandu to rigorous 
imprisonment for one year under S. 457, 
I. P. C. As against Raju an order under 
S. 665, Criminal P. C., has also been 
passed. 

It may be observed at the very outset 
that the learned Judge appears to have 
lost sight of the provisions of S. 310, 
Criminal P. C., and the assessors were 
consequently not kept ignorant of the 
fact that the prisoner Raju was an old 
offender, as they should have been. The 
record shows that the charge against 
Baju describing his present offence, as 
well as the further charge relating to his 
previous convictions was read out at the 
commencement of the trial, and that his 
statement containing his admissions of 
those convictions was also read out in 
the presence of the assessors. The fur- 
ther charge about previous convictions 
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and the accused’s statement in respect 
thereof should not have been road out 
land he should not have been questioned 
in respect thereof unless and until he 
had been convicted or the opinions of 
the assessors had been recorded on the 
charge of the subsequent otYonce. The 
provisions of S. 310, Criminal P. C., are 
imperative and must have been complied 
with. (The judgment then discussed the 
evidence on merits, and concluding that 
the evidence wa« not worthy of credit 
proceeded.) I, therefore, accept the ap- 
peal, set aside the convictions and sen- 
tences and direct that the appellants be 

released forthwith. 

K.K. Appeal accepted. 


A. I. R. 1927 Lahore 775 (1) 


Campbell, J. 

Zahur Ahmad and oi/ters— Accused— 
Petitioners. 

V. 

Niadar Afai—Complt— Respondent. 

Criminal Revn. Petn. No. 998 of 1926, 
Decided on 10th December 1926, from 
order of Addl. Soss. Judge. Karnal. D - 
13th .\pril 1926. 

Criminal P. C.. Si. -133 and m-Order of 
discharge should be set asxde and further xn- 
quiry directed only if it is perverse or foolish. 

Further inquiry should be undertaken only 
in exceptional cases and for good reasons shown 
and, spealung generally, only d the order of 
discharge is perverse or foolish or based ^ 

record of evidence obviously incomplete, and 
where a Sessions Judge has considered the 
whole of the evidence in an exhaustive order 
and has held, after going through the whole 
record, that the order of discharge was perverse 
and set it aside, the High Court yiU not >nter' 
,e.e in revision : 10 P. i!. 1911, CriFB.) 

lief to. ^ ‘• 

ffJiaz Muhammad — for Petitioners. 
Idaxoal Kishore for Badri Das and 
Gokal Ghand—ior Respondent. 

Judgment.— In this case Niadar Mai 
filed a complaint under S. 458, 1. P. C., 
against Zahur Ahmad, Muhammad Yusaf 
and Muhammad Ismail. At the close of 
the prosecution evidence and of the state- 
ments by the accused persons the Magis- 
trate discharged the latter. On applica- 
tion being made to him the learned Ses- 
sions Judge exercised his powers under 
S. 436, Criminal P. C., and ordered fur- 
ther inquiry. . n *■ 

The accused have come to this Court 

for revision of the learned Sessions 


Judge’s order. The manner in which 
such cases are to bo dealt with was laid 
down by a Full Bench in Kxnpcror v. 
Kiru (1). It was pointed out that no 
general rule could be stated as so much 
depends upon the particular circum- 
stances under which an order of discharge 
has been given, but that, for general 
guidance, it should bo observed that fur- 
ther inquiry sliould be undertaken only 
in exceptional cases and for good reasons 
shown, and, speaking generally, only if 
the order of discharge was perverse or 
foolish or based upon a record of evi- 
dence obviously incomplete. 

In the present case the learned Ses- 
sions Judge has considered the whole of 
the evidence in an exhaustive order and 
has held after going through the whole 
record that the order of discharge was 
perverse. In these circumstances since 
the learned Sessions Judge’s- order has 
been made deliberately and after a very 
full consideration of all the circum 
stances I am not prepared to interfere 
with it. Exception has been taken by 
the learned counsel for the petitioners to 
a remark made by the learned Sessions 
Judge that it would be a denial of justice 
not to frame a charge. I wish to make 
it quite plain that the accused persons 
are entitled to have the whole of the evi- 
dence against them taken afresh by the 
Magistrate to whom the case will be 
entrusted, and that the Magistrate must 
not consider himself bound to frame a 
charge by anything which the learned 
Sessions Judge may have said. Anything 
in the learned Judge’s order which might 
be thought to amount to a direction for 
the framing of a charge must be disre- 
garded, and the Magistrate must decide 
whether the accused are to be charged 

or not. , . 

To this extent only the petition is ac- 
cepted. In other respects it is dismissed. 
R.D. Petition partly accepted. 


d) [19111 10 P. R. Gr. 1911=^Ua P. L. R. 
1911=11 I. C. 132=24 P. W. B. Or. loH. 


A. I. R. 1927 Lahore 775 (2) 

Harrison and Campbell, JJ. 
Ujaggar Singh — Plaintiff Appellant. 

V. 

Sohan Singh and offers— Defendants— 

Respondents. j 

First Appeal No. 768 of 1921, Decided 

on 12th February 1926. 
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(a) Civil P.C., 0.9, li. IS— Order setting 
aside d cree ez parte — appeal lies. 

No appeal lies from an order setting aside an 
ex-parte dercee : A. I. /?• Lah. 425 and 

.1, 1. B. 19-io Lah. 466, Foil. [P 776 C 1] 

(b) Court-fees Act. S. 19— Wrong nssessvient 
of fees IS no ground for appeal. 

An order, of trial Court assessing Court fee 
wrongly is not appealable. CP 776 C IJ 

G. S. Salariya and Balkishan — iot 
Appellant. 

Sagar Chand for B. A. Cooper— lot 
Respondents. 

Judgment.— The only points raised by 
the counsel in this first appeal are ; (1) 
that an ex-parte decree passed against the 
defendants was erroneously set aside by 
the trial Court ; (2) that the land which 

formed the subject-matter of the pre-emp- 
tion suit is not shown to be colony land 
and as such excluded from the operation 
of the Pre*6mption Act ; and {3} that the 
amount ^ Court-fee ha-i been wrongly- 
assessed by the trial Court. 

On the first point no appeal lies as was 
[decided in the appeal reported as Sundar 
Singh v. Idigahiya {1), a decision of a 
isingle Judge upheld in a considered judg- 
ment by a Letters Patent Bench: Sundar 
Singh v. Nighaiya (21. 

On the second point the appellant 
stands confronted with his own admission 
at p. 14 of the paper book, and on the 
third point S. 12, Court Fees Act lays 
down that no appeal lies. On these find- 
ings we dismiss the appeal with costs. 

N.K. Appeal dismissed. 

~(1)”a. I. R. 1923 Lah. 425. 

(2) A. I. R. 1925 Lah. 466=6 Lah. 94. 


A. I. R. 1927 Lahore 776 (1) 

Campbell, J. 

Ramzan — Plaintiff— Appellant. 

V. 

Kamal and urtoi/ier^-Defendants — Res- 
pondents. 

Second Appeal No. 47 of 1927, Decided 
on 2l^rd Mar. 1 27, from decree of 1st Class 
Sub- Judge, Shahpur, D/- 18th Oct. 1926. 

Mahomedan Law — Bequest to heir ts void 
unless other heirs consent after death. 

Under Mahomedan law a bequest to a person 
entitled to inherit is void unless the other in- 
heritors give their consent after the death of 
the testator to its taking ePect. [P 776 C 2] 

Ram Chand Manohanda — for Applt. 

Nanak Chand — for Respondents. 

I 


Judgment. — One Imam, a Mussalman 
hajam of Sahiwal in the Shahpur Dis- 
trict, died leaving three half-brothers, to 
one of whom, Kamal, he bequeathed a 
certain house. Ramzan, another brother, 
sued for possession of one-third share of 
the house on the ground that the will 
was invalid. In his plaint Ramzan al- 
leged that the house was ancestral and 
this statement appears to have been res- 
ponsible for the learned Senior Subordi- 
nate Judge, making a mess of the appeal 
subsequently preferred to him. But later 
on all parties wore agreed and stated that 
they were governed by Mahomedan law. 
The trial Court hold that under that lawl 
^ bequest to a person entitled to inberitl 
is void unless the other inheritors give 
their consent after the death of the tes- 
tator to its taking effect and decreed 
the suit. 

Kamal appealed. The learned Senior 
Subordinate Judge without any reference 
to the memorandum of appeal treated the 
case as one indisputably falling under 
customary law He fastened upon the 
superfiuous issue which had been framed 
by the trial Court whether the house was 
ancestral, found that it was not ancestral 
and held that since the deceased was free 
to dispose of the house as he liked the 
will was valid and could not be chal- 
lenged. Ramzan has come to this Court 
on second appeal. The learned counsel 

for Kamal, respondent, is unable to sup- 
port the decision of the learned Senior 
Subordin ite Judge, which proceeds upon 
a complete misapprehension of the case. 
The rule of Mahomedan law enunciated 
by tbe trial Court is stated in para. 272, 
p. 302 of Wilson's Anglp-Muhammadan 
Law and its correctness is not contested. 

The appeal is accepted with costs, the 
order of the lower appellate Court is set 

aside and the decree of the trial Court is 
restored. 

^ Appeal accepted. 


A I. R. 1927 Lahore 776 (2) 

Addison, J. 

Gian Chand — Plaintiff — Appellant. 

V 

Hem Raj and another — Defendants — 
Respondents. 

Second Appeal No. 48 of 1925, Decided 
on IGth May 1925, from order of Dis- 
trict Jndge, Multan, D/- 13th Dec. 1924. 
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Punjab Pre-emption (1 n/ 19^3), 5.22 — 
Af»uori/j/ in no ground for cxtensinn of lime. 

The more (act that the plnintin is a mtnor is 
no reason for extending time : S. 22 must be 
strictly construed : 55 Z. C’. 021 and A. I. li. 

I92b Lah. 200. Foil. ! 1’ 777 C 2] 

Hanjopal — for Appellant, 

Faqir Chand — for Respondents. 

Judgment. — A minor under the guar- 
dianship of his mother sued for possession 
of a part of a house by pre-emption. It 
was ordered on 19th August 1924 that he 
should deposit l'5th of the purchase- 
money or furnish security on or before , 
13th October. On the latter date the J udge 
did not attend Court as he was ill, but the 
reader recorded in the presence of counsel 
for plaintiff and defendant 2 that the 
deposit should be made or the security 
filed on or before 17th October. On 17th 

October, the Judge was present, but the 
suit was adjourned to 10th November as 
one defendant had not been served. No 
deposit was made on 17th October. On 
lOtb November a new Judge had arrived. 
By that time also no deposit had been 
made or secur ty filed. He recorded the 
statement of the vakil for the plaintiff to 
the effect that one Bodh Raj had come 
two days previously to give security but 
had been put off by the reader ; and that 
on the former hearing the Judge was not 
present and thus the deposit could not be 
made either for that reason or for some 
other reason. The vakil also then and 
there started to write a security bond 
making hiuxself liable as surety In the 
circumstances described the Judge refused 
to extend the time and rejected the plaint. 
An appeal was filed to the District Judge. 
He went into the matter and came to the 
conclusion that the circumstances did not 
warrant extension of the time. He ac- 
cordingly dismissed the appeal. A second 
■appeal has been filed in this Court. 

There is an affidavit on the record that 
the plaintiff’s guardian is a pardanashin 
Jady and that she had left the city in 
October because of a plague epidemic and 
that her vakil also bad suffered several 
deaths in his family on account of plague. 
She bad asked Bodh Raj to stand as her 
surety and he had consented to do so, but 
had rot filed the bond probably because 
he was^ih <^ollusion with the other side. 

1 The Eapts m this affidavit are denied in 
an affidavit filed by the opppsite party to 
the effect that she; ia not a .pardanashin 
lady properond is itt fact appointed guar- 


dian of her minor son. It is also staled 
in this second anidavit that she had 
numerous rel itives and that she h id not 
left the city in October, nor were there 
any deaths in the family of the vakil 
until after the 10th November. 

In Inayai v. Barbara (l), it was 

held that the fact that the appellants 
were minors was absolutely no ground for 
interference in a pre-emption suit. In 
that cise time was extended by the Dis- 
trict Judge, hut his order was set aside on 
appeal to tbis Court. The case of Baha- 
dur Shah V. Alunad Shah (2) shows how 
strictly the provisions of S. 22 Pre-emp- 
tion Ac*’, are construed. Following these 
rulings I hold that the fact th^ the ap- 
pellant is a minor is no reason why the 
time should have been extended. Simi- 
larily it cannot he said that his guardian 
was a pirdanashin lady in the strict 
sense of that term. There are no otlier 
reasons why time should be extended. I 
am in entire agreement with the findings 
of the Courts below and consider that they 
have exercised their discretion properly. 

I dismiss the appeal with costs. 

K.K. dismissed. 

(1) 55 i. C. 021. 

(2) A. I. R. 1925 Lah. 209—5 Dvh. 492. 
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Broadway and Zapar Alt, JJ. 

Dullak and Plaintiffs— Appel- 

lants. 

v. 

Mt. Sardarani ani^ others — Defendants 
— Respondents. 

Second Appeal No. 3459 of 1922, De- 
cided on 22nd November 1926, from decree 
of Dist. Judge. Jhelum, D/- 15th July 1922. 

Limitation Act, Art. Hi— Onus of prov\ng 
adverse possession is on person asserting — 
Limitatioyi Act, Art. 144. 

The onus of establishing title to property by 
reason of posse.^siou for a certain requisite 
period lies upon the person asserting such 
possession: A. I. B. 1910 P. C. 21, Foil. 

^ [P 778 C 1] 

M. L. Puri — for Appellants. 

Bishan Narain Mathur — for Respon- 
dents. 

Judgment. — This second appeal has 
arisen out of a suit brought by Dulla and 
Wali sons of Muhammad against Muham- 
mad Din son of Lakhan and Rahman, son 
of Sabhu. The parties are residents of 
Mauza Bhiki in the Phalia Tahsil of the 


778 Lahore Tohar T^al-Uttam Chand v. James Finlay & Co. 1927 


Gujrat District. The plaintiffs claimed 
possession of 32 kanals of land, alleging 
that they were the owners thereof and 
that the defendants had taken forcible 
possession of the same. The defendants 
set up the plea of adverse possession, and 
the trial Court found that the plaintiffs 
had proved, firstly that they were entered 
as owners certainly from 1906 to the date 
of suit, and that they wore shown as m 
possession of the said lands in the jama- 
bandis of 1906-07 through their tenants 
Kadu.and Mula. Lastly he held that 
wheth^er Arts. 142 or 144, Lim. Act, ap- 
plied, the plaintiffs^ suit was clearly 
within limitation. The plaintiffs were 
accordingly granted a decree against 
which the defendants preferred an appeal 
to the learned District Judge. The 
learned District Judge took a different 
view He agreed with the findings of 
fact arrived at by the trial Court but 
came to the conclusion that the latest 
date on which the plaintiffs could be 
said to be in possession through the 
tenants was 1907 and that it could not 
be -presumed from the absence of any 
documentary evidence that they were in 
actual possession up to 1910, that being 
the year when Lakhan’s name appears as 
claiming to be proprietor of the land in 


suit, Lakhan being the father of Muham- 
mad Din. He accordingly accepted the 
appeal and dismissed the plaintiffs’ suit. 

The plaintiffs have now come up to 
this Court’ in second appeal and it has 
been urged that the view taken by the 
trial Court was correct and that whether 
Arts. 142 or 144 apn|ied, the suit is with- 
in time. It is furtfier contended that it 
was for the defendants-respondents to 
establish that their possession was ad- 
verse. In support of this contention Mr. 
Mukand Lai Puri quoted various autho- 
rities but placed most reliance on the 
Secreatary of State v. Chellikani Kama 
Hao (l). At p. 631 their Lordships of 
the Judicial Committee say : 

nothing is better settled than that the onus 
of establishing title to property by reason of 
possession for a certain rec|uiaite period lies 
upon the persons asserting such possession. 

In the present case there can be no 
fdoubt that the plaintiffs were the owners 
and entered as such certainly up to 1910. 
The entries as to their ownership con- 
tinued up to the present time. They 
were never in actual physical possession 

(1) A. I. B* 191G P. 0. 21=39^ Mad. 617=13 
I. A. 192 (P. 0.), 


of the land and they never claimed such 
possession. Throughout their case has 
been that they held possession through 
tenants. In 1906-07 the tenants through 
whom they held were Kadu and Mula 
In 1910-11 the revenue records show that 
Lakhan, father of defendant Muhammad 
Din claimed to be the owner and 
in possession of the land cultivating 
through Mula and Jiwan tenants-at’will. 
Thus we see that Mula must have 
attorned to Lakhan in 1910-11. We 
disagree with the view expressed by the 
learned District Judge when he says that 
it cannot be presumed from the absence 
of any documentary evidence that the 
plaintiffs were in actual possession up to 
1910, provided the word ‘‘actual” be re- 
garded as possession through tenants, for 
in the present case the plaintiffs, as al- 
ready pointed out, never claimed to be 
in actual possession of the land at all. 
As owners they have been in possession 
through tenants up to such time as some 
other person advanced a claim of owner- 
ship adverse to theirs. This, according 
to the evidence on this record, did not 
take place till 19 LO. The suit was 
brought in 1920 and whether Arts. 142 or 
144 applies it is perfectly clear that the 
plaintiffs are entitled to a decree. 

We, therefore, accept this appeal, set 
aside the order of the learned District 
Judge and restore the decree of the Addi- 
tional Munsif. The plaintiffs will be 
entitled to their costs throughout. 

G.B. Appeal accepted. 


A I. R. 1927 Lahore 778 

Shadi Lal, C. J., and Broadway, J- 

Tohar Ual-Uttam C'/ian(Z— Plaintiffs^ 
Appellants. 

v. 

James Finlay & Co. Ltd.^ Amritsar 
— Defendants — Appellants. 

Letters Patent Appeal No. 74 of 1925, 
Decided on 4th January 1927, from jndg* 
ment of Abdul Raoof J. D/- 11th Fob. 
1925, in Civil Appeal No. 841 of 1924. 

Civil P. C., S. 20 (c)— Sui< to set aside a de- 
cree is maintainable in Court which executes 
such decree. 

A Coutb has jufisdiction to entertain a suit 
to set aside a decree if the decree is put into 
ozeoution within the territorial limits of the 
jurisdiction of that Court: A. I. R. 1926 Lah- 
277, Foil. [P C 13 

Badri Das — for Appellants. 

Tek Chand — for Respondents. 


1927 RaghhaR Dial v. Ram Chandau (Harrison, J.) Lahore 77^> 


Judgment. — The question of law 
raised in this appetl is concluded by the 
judgment of a Division Bench of this 
Court in Jawahar Singh v. Sassoon & 
Go. (U- H is laid down in that judgment 
that a Court has jurisdiction to entertain 
a suit to set aside a decree, if the decree 
is put into execution within the terri* 
torial limits of the jurisdiction of that 
Court. This requirement of the law has 
been satisfied in the present case and the 
Senior Subordinate Judge at Amritsar 
was consequently competent to hear and 
determine the suit. We accordingly ac- 
cept the appeal, and setting aside the 
judgment of the Single Judge, as well as 
that of the Subordinate Judge, we remit 
the case to the latter and direct him to 
determine it on the merits. We leave the 
parties to bear their own costs in the 
High Court. 

j Appeal accepted. 

" (i) A. I. R. 19^6 Lab. 27"(=7 L^h. 61. 
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Harrison and Dalip Singh, JJ. 

Baghhar Dial and oi/iers— Defendants 
— Appellants. 

V. 

Bam Chandar and ot/i(?rs— Plaintiffs 

and Defendants— Respondents. 

Second Appeal No 1221 of 1922, Deci- 
ded on 24th March 1927, from decree of 
Dist. Judge, Gurgaon at Hissar, D/- 7th 

Civil P. 0., 0. 22, lir.iand 11— Pro forma 
respondent dying—There is no abatement. 

Where in the case of the death of a pro 
forma respondent, bis legal representatives are 
not brought on record, there is no aUtemen^.^^ 

Jagan Nath Aggarwal—ior Appellants. 

Shamair Chand—ior Respondents. 

Harrison. J— A preliminary objec- 
tion was taken on the ground of abate- 
ment. It is true that two of the respon- 
dents have died and that their represen- 
tatives were not brought upon the record 
within time. They were, however, 
purely formal respondents. No decree 
was passed in their favour, though doubt- 
less they may be gratified or even re- 
motely benefited by the decree which was 
passed. Holding that they are pro forma 
idefendants we find that there has been 
no abatement, and, therefore, dismiss 

this preliniinary -t 

ship proceeded after considering Civil 


Appeal No. 1221 of 1922 and dismissing 
it). So far as Appeal No. 1222 is con- 
cerned counsel contends that the District 
Judge has failed to consider admissible 
and important evidence and that, had he 
done so, he could not liave failed to come 
to a different decision from that to be 
found in his judgment. He relies on 
Balwant Singh v. Baldcv Singh (1) and 
counsel for the respondents concedes that 
it governs this case provided always 
that the appellant is able to establish the 
position, which he has taken up. We have 
been taken through the judgment and the 
two points on which counsel lays parti- 
cular stress are that certain leases have 
not been taken into consideration and 
that the statement of one Hardev Bakhsh 
in a previous case has been ruled out on 
insufficient grounds. Wo are of opinion 
that even though the leases are admis- 
sible, whether registered or not, asshow- 
ing the nature of the possession of the 
defendants, their value is extremely 
small and this for the reasons given in 
the judgment of the learned District 

Judge. 

We do not know to how many dif- 
ferent plots or houses the leases refer; 
we do not know where those plots or 
houses are situated and what relation 
they bear to the land in suit, and there 
are no leases referring to the particular 
vacant sites in suit. So far as the state- 
ment of Hardev Bakhsh is concerned it 
is conceded by Mr. Shamair Chand that 
if he was one of the proprietary body his 
statement is admissible in evidence. He 
contends, however, that it is not proved 
that he was one of the proprietary body 
and that anyhow very little weight 
should be attached to such a statement. 
When read together with the history of 
the village as given in Ex. P'8 this state- 
ment establishes, in our opinion, that 
this man was one of the proprietary body. 
The statement was against his^ own in- 
terests, but. in spite of this, it is not of 
any great value as it merely explains a 
certain map, D. 35, and cannot bind the 
whole proprietary body. While explain- 
ing D. 35 Hardev Bakhsh does nob do se 
in sufficient details to be of any real 
value, for he does not tell us, and there is 
no means of ascertaining, what exactly 
was meant by the red line on D.35 drawn 
by Mr. Grant, Deputy Commissioner. 
There doubtless was a dispute of some 
(1)^0. B.Tm Lfth. 119=2 271. 
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sort and in settlement of that dispute 
Mr. Grant drew the line. More we do 
not know. The question, therefore, re- 
solves itself into whether the District 
Jud‘^e had he taken into consideration the 
statement of this man Hardev Bakhsh. 
oould or would have come to the con- 
trary decision. We are satisfied that he 

would have done so- 

that the defendants have failed to estab- 
lish this position taken up by them- The 
decree was rightly given to the plaintiffs 

and we dismiss the appeal with costs^ 

^ jy Appeals dismissed. 

A, I. R. 1927 Lahore 780 (1) 

Coldstream, J. 

Jagiri 

lant. 

V. 

Bam CAnnd— Deoree-holdei — Respon- 


dent. 

Misc. Second Appeal No. 533 of 192G, 
Decided on 28th May 192G, from order 
of Dist. Judge, Jullundur, D/- J.6th 

December 11126. 

Execution— ‘Objection that decree is prell- 
minary und not final is not open when it is not 
taken in previous execution proceedings. 

A judgment-debtor cannot object to the exe- 
cution of a decree on the ground th t it is 
preliminary and not final when he has not 
cuiEed that objection in previous execution 
proceedings : A. 1. U. 1925 I.ah, 640, Foil. •, 
(1919) P. H. C. C. 105 {F. B.). Dist. fP 780 C 2] 

Shamair Chand — for Appellant. 

Chuni Lai — for Respondent. 

Judgment.— On 23rd December 1918, 
Bam Chand obtained a preliminary de- 
cree for Rs. 1,770 on a mortgage-debt. 
Six months were allowed for payment 
and it was noted in the decree that the 
judgment-debtor would be personally 
liable on an appeal to the District Judge, 
the amount of the decree was modified, 
and on further appeal the High Court 
finally fixed the amount of the decree at 
Rs. 1,300 on 12th January 1920. Upon 
an application mad) in July 1925, for 
execution against the present judgment- 
debtor the executing Court declined to 
proceed on the ground that the decree 
was a preliminary one and had never 
been made final. There was an appeal 
to the District Judge who reversed this 
decision on the ground that the dec ee of 
the High Court as it stood was oipable 
of execution “especially as the property 


Iqbal Khan v. Emperor (Fforde, J.) 1927, 

is alleged to have been sold.’* The judg- 
ment-debtor has appealed to this Court 
against the District Judge’s order and it 
is urged by Mr. Shamair Chand that exe- 
cution cannot proceed until a final decree 
has been obtained. In support of his 
contention Mr. Shamitir Chand has cited 
several rulings including the Pull Bench 
judgment of the Patna High CoMvi: Jungli 
Lali V. Laddii Ram (1). These lay down 
the general principle that a preliminary 

decree is inc ipable of execution. , 

A reference to the record^shows that in 
this case an application for execution was 
made on I4fch July 1920. The judgment- 
debtor had notice and raised no objection. 
The mortgaged property was put up for 
sale and Rs. 900 was recovered by the 
mortgagee-dec ee-holder. A second appli' 
cation made on 3rd February 1923 was 
dismissed in default. It was not imtii a 
further application was made in July 
1925 that the objection now under con- 
sideration was raised for the first time. 
In these circumstances it 'appe\rs to me 

that the principle laid down by a Division 
Bench of this Court in Banu Mai v. 
Paras Ram (2) that a late objection of 
this kind is not open to a judgment-deb- 
tor against whom execution proceedings 
have been taken without the objection 
being raised is applicable. It appears to 
me that this judgment concludes the mat- 
ter in favour of the respondeat. I dismiss 
the appeal accordingly with costs. 

R Appeal dismissed. 

(1) [1919J 4 P. L. J. ^40—50 1. C. 529— (I9i9) 
P. H. C. C. 105(P. B.). 

(2) A. 1. K. 19^5 Lah. 640. 
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Fforde, J. 

Iqhal Khan — Accused — Appellant. • 


V. 


Emperor— Opposite Party. 

Criminal Appeal No. 264 of 1927, Deci- 
ded on 20fch May 1927, from order of 
Sess. J., Jhelum D/- Hftb January 1927. 

Evidence Aci, S. 24 — Retracted confession, 

Coavictioa based on a retracted ooDfession 
which was voluntary and Wis sufficiently cot- 
roborated is legal. [P 790 C 2 ; P 781 C 1] 

Judgment. — Having examined the 
evidence in this case I am satisfied that 
the appellant has been rightly convicted. 

The conviction is based on a retracted! 
confession coupled with s.ime evidence ofl 
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■X previous altercation between the appel- 
lant and the deceased. The statement of 
the uppeilant, in his confession, that he 
struck the deceased on the head witli a 
stone, is corroborated by the finding of a 
heavy blood-stained stone near the head 
of the dead woman. I am satisfied that 
the confession was voluntary: and the 
trial Judge was, therefore, justified in 
acting upon it. 

Agreeing with the trial Court that the 
guilt of the appellant has been established 
beyond any reasonable doubt, I dismiss 
the appeal. 

f).]). Appeal dismissed. 
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TekChand and Coldstrkam, JJ. 
Xkakci-r SinQh and othevs Accused 
Appellants. 

V. 


Emperor ' — Opposite Party. 

Criminal Appeal No. 375 of 1927, 
Decided on 6th August 1927, from order of 
Sess. J., Amritsar, Dr 14th March 1927. 

Criminal P. C., S. SUS-Accused prosecuted 
in two trials for two inurders--Accused consent- 
hu) defence evidence in one trial be%ng treated 
evidence in second—Procedure xs xllcyal. 

Threo persons were prosecuted and tried for 
murder of two persons in two trials. 1 he de- 
fence evidence given by the acen^ed in the first 
trial was, with their consent, treated as evidence 

in the second. 

Held : that tbo defence evidence in the 
second trial was not duly recorded as required 
by S. 353, that the fact of tbo uccu-.ed con»out 
ing to thi irregularity would not give the proce- 
dure legal sanction and ^hat the irregularity 
vitiated the trial : A. 1. P. i j 


Pindi Das — for Appellants. 

Barn Lal—toT the Crown. 

Order.— Thakur Si^gh, Kirpa Singh, 
and Atma Singh were tried by the Ses- 
dons Judge of A.nritsar for the murder, 
on 23rd September 1926, of Harnam 
Singh. This was ’trial No. 9 of 1^27. It 
is alleged by the prosecution that the 
same three accused, immediately ^^’ter 
murdering Hamam Singh, had murdered 
Narain Singh, and for tnis murder of 
Narain Singh they were tried in a separate 
trial Ktrial No. 17 of 1927;. This second 
ferial took place after the defence evidence 
in; the first trial had been hoard, and at 
the request of counsel on both sides the 
assessors expressed tbeir opinion in 
oases after arguments in both oases had 


been heard. The Sessions Judge disposed 
of both tbo cases in one judgment con- 
victing each of the three accused in both 
the cases and sentenced them to death in 
each case. Against those convictions and 
sentences Thakar Singh, Kirpa Singh and 
Atma Singh have appo.iled. Their appeals 
in the case of the murder of Harnam 
Singh (trial No. 'Jj is No. 3/5, and that 
in the case of the murder of Narain Singh 
(trial No. 17) is No. 37b. 

On appeal No. bib, coming before us. 
Dowan iUm Lai, wlio appears for the 
Crown, has brought to our notice the fact 
that the defence evidence in trial No. 17 
(relating to tbemurier of Narain Singh) 
has not been duly recorded. vVhat hap- 
pened was tliat when alter the prosecution 
evidence had been recorded in trial 
No. 1/, the apiiellants wore asked wlietbor 
they had any defence wit nesses to call, 
they stated that they would not call any 
witnesses, but wished that their defence 
evidence in trial No. 9 should be used as 
their defence evidence in trid No. 17 
also. This procedure the Sessions Judge 
adopted v\ ilhout, however, so far as we 
can see, recording any distinct order on 
the point. The resuic is that the defence 
evidence has not been recorded in the 
presence of the accused in trial No. 17. 
Dewan Ram Lai suDuiits that, in view of 
the decision in /l//a V Ejuperor {1), this 
irregularity must bo held to have been an 
incurable one which vitiated the proceed- 
ings. Dewan Pindi Das, who appears 
for the appellants, endorses his sub- 
missions. Counsel agree accoidingly that 
the convictions and sentences in trial 
No. 17 must be set aside. We are of 
opinion that in this case we must follow 
the decision in Aliu v. Emperor (1), and 
that the convictions and sentences in 
trial No. 17 must be set aside. 

The only question is whether we should 
proceed to dispose forthwith of Appeal 
No. 375 (against the judgment in trial 
No. 9) or .'ho’ild postpone the bearing of 
this Appeal No. 3(5 until tual No. 17 has 
been properly carried ihrough. The two 
case§are very ciOseiy connected and in the 
interests of justice we.hink that judgment 

in Appeal No. 3't5 should not be pro- 
nounced until trial No. 1/ has been duly 
completed. Having regard to all the 
oiicumstancos, we think that the best 
course will be to aajourn the hearing of 
Appeii No_^76 until after the_vacation. 

(IJ A. 1. K. li ‘'-4 i-ub. l-ttb. 3'*6. 
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lioan while the Sessions Judge of Amritsar 
will be able to complete trial No. 17 ac- 
cording to law. We accordingly pass 
the following order : 

We find that trial No. 17 has not been 
regular as the provisions of S. 353, Crimi- 
nal P C have not been complied with. 
The fact’ that the accused in that case 
;consented to the irregularity will not gi ve 

;the procedure legal sanction^ The 

regularity has vitiated the trial The 

convictioL and sentences passed by the 

Sessions Judge are set aside and the case 
is remanded to the Sessions Court for re- 
trial from the stage at which the irregula- 
rity occurred. The Sessions Judge will 
summon the same assessors, or as many 
of them as possible, hear the evidence for 
the accused, record the finding of the as- 
Issors, and write a judgmen . He will do 
all this with the least possible delay. He 

will summon the witnesses exiled by the 

accused in trial No. 9, but the accused 
will be at liberty to produce any other 
witnesses for whose attendance they can 
make their own arrangements. If there 
is an appeal it will be put up before a 
Bench for hearing along with Appeal 
No. 376, the hearing of which is post- 
poned for two months. 

j.V. ^Order accordingly. 
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Jai Lal and Dalip Singh, JJ. 

Ramji L'll — Plaintiff — Appellant. 

V. 

Bujan Mai — Defendant — Respondent. 

First Appeal No. 10L9 of 1922, De- 
cided on 22nd December 1926, from de- 
cree of 1st Cl. Sub-Judge, Delhi, D/- 16th 
January 1922. 

Accounts — Suit for— Primarily it is the duty 
4>f defendant to produce accounts — If he fails 
plaintiff should prove,his ease. 

In a suit for aooounts it is primarily the duty 
of the defendant to render accounts. When he 
fails to do so, it is for the plaintifi to endeav’ 
our to prove what was due to him so far as he 
could. [P 783 Cl] 

Shamair Chand and D. S. Chand — 
for Appellant. 

Maher Chand Mahajan for Sardha 
Bam and Bishan Narain — for Respon- 
dent. 

Dalip Singh, J — Plaintiff-appellant 
in this appeal brought a suit for rendi- 
tion of accounts against the defendant- 


respondent on 1st October 1927 and ob" 
tained a decree from the District Judge 
Delhi, on appeal on 9th July 1918. 
On the case being returned for taking 
of accounts the learned Subordinate 
Judge 1st class held that the Mun* 
sif had no jurisdiction to try the case, 
and therefore the decree of the learned 
District Judge was ultra vires. He decided 
therefore, to take up the case afresh. 
The suit was originally valued at Rs. 130 
for purposes of jurisdiction. After ob‘ 
taining the preliminary decree for ac' 
counts from the leirned District Judge 
the suit was valued at Rs. 7,941-13-6. 
This figure was arrived at from an ac- 
count alleged to be filed by the plaintiff 
but we have not been able to trace this 
account anywhere on the record. In 
revision from the order of the Subordi- 
nate Jude, First Class, this Court held 
that the District Jadge’s preliminary de- 
cree stood and the Subordinate Judge 
should decide the case taking as a start- 
ing point the fact that the plaintiff was 
entitled to an account as against the 
defendant. 

The case was then sent back for 
disposal. The parties were called upon 
to file accounts. The learned District 
Judge had held that it was for the 
defendant to render accounts to the 
plaintiff. The plaintiff’s counsel stated 
that the plaintiff could file no more 
accounts than he had already filed 
with the amended plaint. The defen- 
dant’s counsel stated that the defen- 
dant could not file an account be- 
cause he never conducted the busi- 
ness of the partnership and never pos- 
sessed its account books. After some 
evidence had been recorded in the case 
the learned Subordinate Judge, 1st Class, 
held that the plaintiff was not entitled 
to prove that the present firm of which 
accounts were demanded had received all 
the assets of an older firm described as 
Todar Mal-Bansi Lai. The learned Sub- 
ordinate Judge held that the plaintiff- 
appellant was not entitled to prove this 
fact at all as this was making out a new 
case. He thereupon passed an order dis- 
allowing the production of any evidence 
with respect to the firm Todar Mal-Bansi 
Lai, dated 24th November 1921. On 
16th January 1922 no further evideuca 
having been produced • he dismissed the 
plaintiff’s suit for want of proof. The 
plaintiff has appealed. 
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It 303115 us thit it was primarily 
itlio duty of the defeadaat to ronler ac- 
counts. WliOQ he failed to do so it was for 
the plaintilY to endeavour to prove wliat 
was due to him so far as he could. The 
plaintitT endeavoured to show that the 
capital of the firm Bujan Mai Bansi Lai 
uaniely, the present firm, was miJe up 
of all the assets and outstandings of the 
older firm Tolar Mal-Binsi Mai. This, 
wo consider, he was certainly entitled to 
do. We express no opinion as to whether 
he will succeed or not in so doing. In 
this connexion the Court will bear in 
mind the previous accounts alleged to be 
filed with plaint which we have not been 
able now to discover on the record. But 
prima facie the plaintiff is entitled to 
.endeavour to prove in any way he can 
what sum is due from the respondent. 
We, therefore, accept the appeal and re- 
mand the case for re-disposal with refer- 
ence to the above remarks. The plain- 
tiff-appellant will have his costs of this 
appeal from the defendant-respondent 
and other costs will abide the event. 

Q Appeal accepted. 
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;5apar Ah and Jai Lal, JJ. 

.Jalal and (ireoi/ter— Plaintiffs— Appel- 
lants. 

V. 

Bahawali and others — Defendants— 
Respondents. 

First Appeal No. 1002 of 1922, Deci- 
ded on 20th January 1927. from decree 
of Sr. Sub-Judge, Gujrat, Dr 13th Feb- 
ruary 1922. 

Civil P.C., 0.22. li.S—Snlt for possession 
against transferor's reversioners— rever- 
jfioners dying during pendency of appeal 
Failure to bring the legal representatives on 
record in time will not cause the whole appeal 
to abate. 

Where in a suit for possession against the 
reversioners of the deceased transferror, some of 
the reversioners die during pondoncy of an 
Appeal and their legal representatives ate not 
brought on record in time, the appeal abates 
only as against the deceased reversioners and 

not against all : 23 P. B. LOU 

Lah. 331, Foil. 11^781 0 1, 

Tek Ghand andM. L. Pari-ior Appal' 
lants. 

Amolak Bam Kapur and Uand Lal 
for Kespondents. 

Jai Lal. J.— On the 18th October 
1918 the plaintiffs-appelUabs instituted a 


suit in tho Court of the Munsif of Dinga 
for possession of 281 kanals 3^4 rnarlas 
of laud situated at Pindi Rawan, alleging 
that the same had been given to them in 
exchinge of other land by defendant 11, 
Jiwan, and that defendants 1 to 13, co- 
sharers in the joint khata, of which the 
land in suit was a part, prevented them 
from taking possession of the same 
without any justification. During the 
pendency of the suit Jiwan, defendant 
died, and the plaint was amended by the 
plaintiffs. In the amended plaint it was 
alleged that Jiwan transferred his rights 
in the land in dispute by means of an 
exchange to the plaintiffs, put them in 
proprietary possession and got the muta- 
tion attested, and that defendants 1 
to 15 in the amended plaint, who were 
stated to be his reversionary heirs and 
cosharers in the joint khata comprising 
the land in dispute, were preventing the 
plaintiffs from taking possession of the 
same without any justification. In their 
written statements, in reply to this 
amended plaint the defendants pleaded 
that Jiwan, though recorded in the 
revenue records as owner of the land in 
suit, had been out of possession for more 
than 12 years and that the defendants 
had been in adverse possession for that 
period, and that Jiwan having relinqui- 
shed his rights the plaintiffs had no 
claim to the land in dispute. They 
further claimed that they were the col- 
laterals of Jiwan in the fifth degree and 
therefore the exchange of the land in 
dispute with the plaintiffs by him was 
invalid as the land was ancestral. The 
Senior Subordinate Judge dismissed the 
plaintiffs’ suit. He held that Jiwan had 
not lost his rights in the land in suit at 
the time of the exchange as it had been 
proved that he was in possession thereof, 
that the defendants were Jiwan’s col- 
laterals in the fifth degree, that the land 
was ancestral qua the defendants and 
therefore that the exchange being without 
necessity the defendants were entitled to 
resist the plaintiffs ' suit for possession. 
Form this decree the plaintiffs have pre- 
ferred the present appeal, 

A preliminary objection is taken on 
behalf of the respondents that the appeal 
has abated against Samail and Karm, 
respondents 13 and 14, and further that 
it having abated against them the right 
to sue does not survive against tho re- 
maining respondents and therefore it has 
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abated in its entirety. It appears that 
Samail died on the 12th October 19^4 
nd an application to bring his legal 
representative on the record was made on 
the 10th February 1925 and that Karm 
died on the 28th September 192o, and an 

application to bring bis legal representa- 
tives on the record was made on the 12 h 
\nril 1926. It is admitted that both 

ihese applications were made after the 

ordinary limitation Prov-ded for them 
had expired. But an allidavit has been 
filed on behalf of the appel ants al eging 
that they came to know of the death ot 
Samail in the beginning of February 
1925 and of Karm m the beginning of 
Auril 1926 The allegations made in this 
affidavit are denied by the respondents 
who allege that the distance between the 

respective villages-of the parties ;s four 

only and this fact is supported by the 

evidence on the record. It thus appears 

fco U9 that there is no valid ground for 
extendin..^ the ordinary period for making 
the applications for bringing the legal 
representatives of the deceased respon- 
dents on the record in the present case. 
In our opinion the appellants, who must 
have known of tlie deaths of the respon- 
dents, have been negligent and are not 
entitled to any extension of time. We 
therefore hold that the appeal has abated 
<30 far as Samail and Karoi respondents, 
jkre concerned. 

With regard to the next objection of 
the respondents that the appeal has abated 
in its entirety, we are of opinion that 
this is not so. According to the allega- 
tion? made in the plaint as amended, 
with which alone we are now concerned, 
the defendants have taken possession of 
the land in suit as collaterals of Jiwan 
and aro preventing the plaintiffs from 
getting possession in that capacity. Ac- 
cording to the judgment of the learned 
Senior Subordinate Judge, Jiwan was in 
possession of the land and the plea of 
advej so possession raised by the defen- 
dants has been found against them. 
Therefore having regard to the allegations 
in the plaint and the conclusions of the 
Senior Subordinate Judge, the present 
appeal ^ is against the reversioners of 
Jiwan who are alleged to have taken 
illegal and forcible possession of the land 
in dispute in their capacity as such. It, 
tbetefore, follows that the interest of 
each defendant is ascertainable and that 
originally a suit could have been brought 


against some of the defendants respect 
of that portion of the land which fell to 
their share. The present case is fully 
covered by Zainaf e Bibi v. Bahila (l), 
which was followed in Raghlir Saran v. 
Sohan Deoi (2), and agreeing with the 
view expressed therein, v.e hold that the 
appeal has not abated in its entirety. 
Wo have not thought it necessary to 
notice in detail the several judgments 
cited on behalf of the respondents because 
in our opinion they are all distinguishable 
from the present case. (His Lordship 
then dealt with the merits and concluded.) 
We accept the appeal, set aside the decree 
of the learned Senior Subordinate Judge, 
except as regards Samail and Karm, and 
in lieu thereof grant the plaintiffs-appel' 
lants a decree for joint possession of the 
land in suit so far as the shares of the 
remaining respondents are concerned. 
The appellants will have their costs 
throughout against these respondents, 
App ea I ajo^t ed 

(1) [1917] 23 P. R. 1917 -JJ I. C. 277. 

(2) A. 1. R. 1925 Ii:\h. 331=3 Lah. 233. 
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Campbell, J. 

Partab Singh and others — Defendants 
— Appellants. 

V. 

Gulab and others — Plaintiffs — Respon' 
dents. 

Second Appeal No. 699 of 1925, De- 
cided on 26th November L925, from de- 
cree of Dibt. Judge, Amritsar, D/* 17tb 
December 1924. 

Limitation Act, Art. 10 — Property in the .ten' 
ant's possession — Limitation for the suit of pre- 
emption rurs from the date of registration. 

Lvnd in possession of a tenant is property 
which does not admit of physical possession by 
the new owner withiu the meaning of Art. 10, 
Lim. Act, and lor the suit of prd*cmptioa of 
such land, limitation runs from the d .te of re- 
gistration; 49 P.h. 1903 (F,B ) Foil. [P 7b5 C 1} 

The question whether the subject of a sale 
dces or dots not admit of physical possession 
must be determined with reference to the date 
of ghe sale, and it is immaterial whether the 
property aiterwards becomes susctptible of phy- 
sical possession: A. J P. Lah 302, Fell. 

[P 785 C 1] 

Mehr Chand Mahafan — for Appellants. 

Sagar Chind — for Respondents. 

Judgment. — This second appeal con- 
oerns a suit for pre-emption. The STkle* 
deed was executed on 6tb March 1922. 
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It was registered on 26th April 1922, and 
the suit was instituted on 3rd April 1923. 

The lower appellate Court held that 
the suit was within time and this is the 
sole point arising in second appeal. 

The appeal is concluded by the lower 
appellate Court's finding of fact that at 
least up to 12th March 1922 the land 
sold was in possession of a tenant. Land 
90 held, according to numerous decisions of 
this Court, is property which does not 
admit of physical possession by the new 
owner within the meaning of Art. 10, 
Lim. Act. The lower appellate Court 
has applied the Full Bench ruling 
Gulam Uxtsta-fa v. Sahab-ud-din Khan 

(1) and has held that limitation runs from 
the date of registration. This is correct. 

Ground 2. that the District Judge 
failed to give a clear finding whether the 
land was in actual possession of a tenant 
when it was sold, has no force. There is 
a clear finding that the sale took place on 
6th March 1922, when the tenant was in 
possession, and it was unnecessary to da 
oide when the tenant vacated. This 
has been emphasized by a subsequent 
decision by a Division Bench of this 
Court printed as Ganwa y . Jotiprasad 

(2) . There it was laid down that the 
question, whether the subject of a sale 
does or does not admit of physical posses- 
sion, must be determined with reference 
to the date of the sale and it is iinmate- 
rial whether the property afterwards be- 
comes susceptible of physical possession. 

I dismiss the appeal with costs. 

^ Appeal dismissed. 

“( 1 ) [I90ij 49 P. R. I90!^l p. w. R. 1908=63 
P. L. R. 1908 (P. B.). 

(2) A. I. R. 1924 Lab. 302. 
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Shadi Lal, G. J., and Jai Lal, J. 

m. Sat Bhirai Z/iuri— Plaintiff— Ap- 
pellant. 

V. 

Ahmad and o^/iers— Defendants— Res- 
pondents. 

Second Appeal No. 30 of 1923, Decided 
on 6bh May 1927, from decree of Dist. 
Judge. Shahpur, D/* 24th November 1922. 

Limitation Act, S. U— Proceedings bt, de- 
fendant— Plaintiff cannot avaif of the time 
occupied by them. 

When defendant sued plaintifi for a declara- 
tion that a certain sale was invalid and after 

1927 L/99 & 103 
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his suit was finally dismissed, plaintifi sued 
for possession of the land sold to him : 

Held : that the time occupied by defendant’s 
suit cannot be availed of by plaintifi under 
S. 14, especially where causes of action for two 
suits were different and defendant’s suit w,is 
not in a wrong Court. [P C 1. 21 

l^anal: Chand — for Appellant. 

Mukand Lal Pari and 2Iulk Uaj 
Kapur — for Respondents. 

Jai Lal, J. — The relevant facts which 
have given rise to this second appeal, 
may be briefly stated. On 12th May 
1900 one Sammun sold 20 bighas of 
shamilat land to one Hukum Chand. 
One of the conditions in the sale'deed 
was that the vendee would be entitled to 
take possession of the land sold on 
the partition of the shamilat. It is 
admitted that the partition took place on 
27th May 1905. In the meantime one 
Mian Allah Yar Khan successfully pre- 
empted the sale, a decree on compro- 
mise having been granted in his favour 
on 15th January 1902 and the market 
value of the land in suit having been 
paid by him on 19th February 1902, to 
the original vendee. 

On 25th March 1902, Mohammad, son 
of Sammun, instituted a suit against 
Hukam Chand, and Mian Allah Yar 
Khan for a declaration that he was the 
owner of the land and that the defen- 
dants had DO rights therein. This suit 
was decreed by the trial Court, but was 
finally dismissed by the Chief Court 
of the Punjab on 23rd March 1915, 
mainly on the ground that Sammun bad 
an unrestricted power of alienation in 
respect of the ancestral property. 

The present action was then com- 
menced by Mt. Sat Bhirai, widow of 
Mian Allah Yar Khan, on 23rd May 
3921 , against the sons of Moham.-rad for 
possession of 20 bighas of the shamilat 
land which was originally sold to Hukam 
Chand and was decreed in her husband’s 
favour in the pre-emption suit. Her suit 
has been dismissed by the District Judge 
on the ground inter alia, that ifc is bar- 
red by time and the only question that 
we have to consider is whether the 
view of the District Judge is correct. 

The learned Judge is of opinion that 
the plaintiff should have executed the 
decree for pre-emption within the ordi- 
nary period provided for the execution 
of decrees and that the only alternative 
cause of action was a suit for possession 
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bv pre-emption ana, as the period pro- 

V ded for sueh suit has expired there- 
fore the present suit is not maintainable. 

In this the learned Judge has fallen into 
In tnis Y nlaintiS s present ac- 

a confusion. against the ori- 

tion was not directed 

ginal vendee Hukam 

other hand he had pM 

paying the P"® according to the 

■within the 

compromise m (.Jjq 

fore. cband and was entitled 

shoes of jjgg as the latter had 

to the same remedies 

against his ven f^com the 

•which IS to 0 tfQverned by the same 

Uw^atV'suit brought by Hukam Chand 
would the sale-deed Hukam 

According t^^^^d actual pos- 

Chand w after 

ses^o? ® j^jgh admittedly took place on 
partitio I Limitation for suit for 

^nn whether by Hukam Chand 
possess » pj-ggent plaintiff, therefore, 

^Lrled on 27th May 1905, but the suit, 
hiving been brought on 23rd May 1921, 

* %rima facie barred by time, unless the 
^^E^ntiff can show that she is entitled to 

some exemption provided by law. The 

only section under which exemption was 
claimed by the counsel for the appellant 
is S. 14:. Lim. Act, which provides that, in 
computing the period of limitation pres- 
cribed for any suit, the time during 
which the plaintiff has been prosecuting 
with due diligence another civil proceed- 
ing against the defendants shall be ex- 
cluded, where the proceeding is founded 
upon the same cause of action and is 
prosecuted in good faith ill a Court which, 
from defect of jurisdiction or other 
causes of a like nature, is unable to enter- 
tain it. We cannot understand how this 
section can help the plaintiff. 

It is claimed on her behalf that the 
lime during which Mohammad’s suit, 
which was instituted on 25th March 1902 
and finally dismissed on 23rd March 1913, 
should be excluded in computing the 
period of limitation for the present suit. 
But the Court in which that suit was 
instituted did not refuse to entertain it, 
and, moreover, there was no question 
relating to a defect of jurisdiction or other 
cause of a like nature in that case. It is 
obvious, therefore, that S. 14, Lim. Act, 
has no application to the facts of this 


Emperor (Tek Chand, J.) 1927 

case. There was absolutely nothing to 
debar the plaintiff from suing for pos- 
session immediately after the partition 
of the shamilat land effected in 1905, 
We consider, therefore, that the conclu- 
sion of the learned District Judge is 
correct and maintain his decree though 
on different grounds. We dismiss the 
appeal, but leave the parties to bear 
their own costs in this Court. 

D.D. Appeal dismissed. 
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Tek Chand, J. 

Hazura Singh and others — Accused — 
Petitioners. 

v. 

Emperor — Opposite Party. 

Criminal Eevn. Petn. No. 506 of 1927, 
Decided on 22nd July 1927, from 
order of Sess. Judge, Jhelum, D/- 18th 
December 1926. 

{a) Penal Code, S. 97 — Onus lies on the per’ 
son bringing the plea of self-defence — Evi’ 
dence Act, S. 105. 

It lies upon the person bringing the plea of 
self-defence to establish the ciroumstanoes 
under which each blow that causes an injury 
to a member of the opposite party is inflicted. 

[P 788 C 1] 

{b) Penal Code, Ss. 147 and 324. 

Inflicting separate sentences for the offences 
of rioting and hurt are not justified. When 
the causing of hurt by some members of the 
assembly converts it into unlawful one, separate 
sentences for rioting and causing hurt are not 
justifiable. [P 788 G 1] 

G. C. Narang — for Petitioners. 

D. R. Sawhney — for the Crown. 

Judgment. — Criminal Revision Nos. 
506 and 658 of 1927 are connected and 
may be disposed of together. 

The petitioners in both cases are 
closely related, being the grandsons and 
great-grandsons of one Hazari Mai of 
mauza Bohat, in the Phalia tahsil of 
the Gujrat District. It appears that 
Karam Singh, one of the descendants of 
Hazari Mai, died childless some years ago 
and disputes between his nephews and 
cousins ensued with regard to succession 
to his property. A civil suit was in- 
stituted by Gopal Singh, father of Hazura 
Singh, against Ganesha Singh, and Jiwan 
Singh in the Court of Lala Sardari Lai, 
Sub- Judge. The Sub-Judge went to the 
village, on the 11th August 1925, to 
inspect the spot, accompanied by Lala 
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Saran Das, pleader for Gopal Singh, etc., 
and Lala Amar Nath, pleader for Ganesha 
Singh and others. As was natural, a 
large number of persons including the 
adherents of both parties assembled on 
the spot and while the Sub-Judge was 
inspecting the properties concerned, a 
verbal altercation began between Ganesha 
Singh and Hazura Singh. Ganesha Singh 
remarked that Lasuriwali haveli belonged 
to them exclusively. On this Hazura 
Singh began to abuse him and stated that 
the haveli had been purchased by his 
father. Ganesha Singh challenged Hazura 
Singh to produce the registered deed by 
which his father had purchased the haveli. 
Thereupon hot words began to be ex* 
changed between them- This incident, 
however, ended there as the Sub-Judge 
left the spot and went to inspect the 
other properties of which inspection was 
■necessary. When he and the pleaders 
were inspecting the houses alleged to have 
been left by Karam Singh deceased, Jiwan 
- Singh came out of his house with a 
hatchet in his hand and aimed a blow at 
Hazura Singh. Hazura Singh, however, 
stepped aside and the blow fell upon the 
hand of Lala Amar Nath who was the 
pleader for Jiwan Singh’s party. Hazura 
Singh ran away and Jiwan Singh pur- 
sued him. Shortly afterwards the adher- 
•eati of both parties came in and a free 
fight seems to have ensued in which a 
number of members of each party re- 
<jeived several injuries some of which 
were caused with sharp-edged weapons 
.and others with lathis. 

As a result of these happenings three 
prosecutions were started. Jiwan Singh 
wa -1 tried under S- 228/324, I. P. C., for 

having struck Lala Amar Nath, pleader, 
with a hatchet, and convicted. There is 
no revision petition against this con 
■viction and we are not concerned with 

that case. 

The second case was under S. 147/324, 
1. P. C., against Ganesha Singh and ten 
other members of his party. In the third 
.case Hazura Singh and nine other mem- 
bers of his party were^ tried under 
S. 147/324. The learned trial Magistrate 
acquitted Pardhan Singh of Ganesha 
Singh’s party and convicted the other 
"ben accused. He also convicted ten mem 
bers of Hazura Singh’s party. He sen- 
tenced each convict of either parties 
iunder 147/324, I. P. 0., but having regard 


to the fact that the parties are near rela- 
tions and well-to-do persons, he did not 
think it proper to impose a sentence of 
imprisonment- He, accordingly, sentenced 
each accused to pay a line of Rs. 400 for 
each offence. Thus, each accused in each 
of these trials was required to pay a fine 
of Rs. 800 and the aggregate fine imposed 
on all the accused in both cases amounted 
to Rs. 16,000. The convicts in both cases 
preferred appeals to the learned Sessions 
Judge who has maintained the convic- 
tion as well as the sentences. Petitions 
for revision were presented to this Court 
and I have heard at length Dr. Gokal 
Chand on behalf of Hazura Singh and 
others, Mr. Cooper on behalf of Ganesha 
Singh and others and Mr. Sawhney for 
the Crown. 

The principal point urged by Dr. Gokal 
Chand on behalf of Hazura Singh and 
others is that the injuries inflicted (if at 
all) by his clients on the members of the 
opposite party were inflicted in the exer- 
cise of the right of private defence and 
that, having regard to the fact that the 
fight was first started by Jiwan Singh of 
the opposite party attempting to strike 
Hazura Singh with a hatchet and subse- 
quently pursuing him, his clients cannot 
be said to have either committed an 
offenjce under S. 147 or under S. 324. As 
this aspect of the case was not discussed 
in the judgment of either the learned 
trial Magistrate or the learned Sessions 
Judge, I allowed counsel to read to me 
the relevant portions of the evidence. 

After examining the evidence and giving 
due weight to the arguments addressed 
by counsel for both sides I am of opinion 
that the petitioners on whom the onus 
lay to establish that they acted in the 
exercise of the right of private defence 
have failed bo establish the plea. As 
pointed out already, the quarrel origi- 
nally arose out of a verbal altercation 
which was started by Hazura Singh, peti- 
tioner. Later on Jiwan Singh came out 
of his house with a hatchet with which 
he inflicted a blow on his pleader Lala 
Amar Nath. He then pursued Hazura 
Singh. On this the adherents of both 
parties collected together and a free fight 
seems to have ensued in which the mem- 
bers of both parties used deadly weapons 
and inflicted injuries on the members of 
the opposite faction. The fact that four 
members of Ganesha Singh's party and 
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six members of Hazura Singh’s party 
received injuries indicates that these 
weapons were used on both sides. In 
order to establish that Hazura Singh and 
others acted in the exercise of the right 
of self-defence it lay upon them to estab- 
lish the circumstances under which each 
blow that caused an injury to a member 
of the opposite party was inflicted. From 
the evidence read before me it does not 
appear that any effort was made by any 
member of Hazura Singh’s party to ex- 
plain the circumstances under which he 
gave a blow to his opponents. 
the case put forward on behalf of these 

persons was that they did not use any 
weapon against the members of the op 
posUe faction at all. Nor has my atten- 
tion been drawn to any °‘ber facts esteb 
lished on the record from which I 
draw the inference that Hazura Singh 
and his companions inflicted t^hese in 
juries in the exercise of the right of self- 
defence. It is also significant that this 
point was not taken in the grounds of ap- 
peal before the learned Sessions Judge 
and does not appear to have bee>i arg a 
before him. I, therefore, hold that the 
convictions in both cases are correct and 
ought to be maintained. 

As to the sentences : the nrst point to 
be decided is whether a separate sentence 
of Bs. 400 fine imposed upon each peti- 
tioner under each offence is legal. From 
the statement of facts given above and 
the findings of the learned trial Magis' 
trate it is quite clear that in either case 
the assembly was not an unlawful one 
from the very beginning but that it was 
only when the parties had met face to 
face after the hatchet blow on Lala Amar 
Nath had been inflicted, that the fight 
started in which hurt was caused by 
some members of one party to some mem- 
bers of the opposite party. In these cir- 
cumstances, it was the causing of hurt 
which converted the assembly into an 
unlawful one. The learned trial Magis- 
trate, therefore, was not justified in in- 
flicting separate sentences for the offences 
of rioting and hurt. The law on the 
point has been clearly and authorita- 
tively laid down in the Full Bench ruling 
Bhagwan Singh v. Empress (1) which is 
regarded as the leading case on the sub- 
ject and has been followed in numerous 
oases see for example : Uangal Singh v. 

(1) C1901] 4 P* R- Cf* 190^ = 52 P. L. R. 
X901 (P. B ). 


Emperor (2). The learned Public Pro- 
secutor has conceded that on the findings 
of the Courts below, and the facts dis- 
closed on the record, a single sentence 
could only be imposed upon each of the 
petitioners in these cases. I must, there- 
fore, hold that the lower Courts were 
wrong in passing separate sentences under 
each section against each petitioner. 

As to the sentence of Es. 400 fine 
against each petitioner : Mr. Sawhney for 
the Crown has left the matter entirely in 
my hands. After fully considering the 
argument of the petitioners’ counsel and 
examining the record, I am of opinion 
that the ends of justice will be met by 
imposing a sentence of Es. 200 fine on 
each petitioner. I, therefore, accept the 
petitions to this extent, that the sentence 
against each petitioner shall be reduced 
to a fine of Es. 200 only. In all other 
respects the petitions are dismissed. The 
excess fine, if paid, must be refunded. 

N.K. Sentence reduced. 

~{2) [19163 31 P. R. Cr. 1916 = 88 I. C. 75^ 
18 Cr. L. J. 372. 
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Shadi Lal, C. J., and Jai Lal, J. 

Kamar'ud'din and others — Plain- 
tiffs — Appellants. 

v. 

Sham Das — Defendant — Respondent. 

Second Appeal No, 408 of 1923, Deci- 
ded on 24th April 1927, from decree of 
Addl. J. Amritsar, D/- 20th Nov. 1922. 

Specific Belief Act, S. 42 — Suit for mere 
declaration does not lie when consequential 
relief was claimable but not claimed. 

A suit for mere declaration that an ex-parto 
deoree against plaintiff was obtained by frand 
does not lie when, at the date of suit, the ex* 
parte deoree'holder had executed it and had 
entered into possession of the property which 
was the subject-matter of the suit. [P 789 C 1] 

Ghulam Rasul — for Appellants. 

Gobind Ram Khanna — for Respondent. 

Judgment.” On 22nd December 1919, 
Sham Das, who is the defendant in the 
present case, obtained an ex-parte decree 
against seven persons, including the three 
plaintiffs, for possession of 4 kanals of 
land. On 7th February 1920. the plain- 
tiffs, transferred their share in the pro- 
perty to one Hans Eaj, but it is admitted 
that the decree-holder subsequently 
executed his decree and recovered from 
Hans RaB a part of the property on 21'St 
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April 1921, and tlie rest on 7th May 
1921. On 14th May 1921. the plaintiffs, 
who had no longer any interest in the 
land which was the subject of the ex" 
parte decree, brought the present action 
for a declaration that that decree was not 
binding upon them as it was obtained by 
fraud. The suit has been dismissed on 
the ground that the plaintiff's being out 
®f possession are entitled to consequen* 
tial relief and cannot sue for a mere 
declaration. It is clear that the dispute 
is really between Hans Raj on the one 
side and Sham Das on the other, and, as 
pointed out in Jhiitia v. Beni Bam (1), 
the plaintiffs having parted with their 
interest in the 'property, have no locus 
standi to bring the suit. 

It is, however, unnecessary to discuss 
this question, because the appeal must 
fail on the short ground that the suit for 
a declaration does not lie. It will be 
observed that the suit was brought on 
14th May 1921, and not on 7th May 
1921, as wrongly stated by the Court of 
first instance and that before the pre- 
sentation of the plaint the defendant had 
obtained possesssion of the whole of the 
property. A suit for possession should, 
.therefore, have been filed, and the learned 
counsel for the appellants admits that a 
declaratory decree, even if granted to 
them, would not enable them to recover 
the property which is in the possession 

of the defendant. 

We accordingly hold that the suit as 
filed does not tie. It is, however, urged 
that the plaintiffs should be allowed to 
amend their plaint, but this prayer was 
never made in either of the Courts below. 
Indeed, the plaintiffs strenuously con- 
tended that they were entitled to sue 
only for a declaration and cleclined to pay 
the necessary amount of Court-fee. In 
these circumstances we cannot grant the 
prayer for amendment at this late stage 

of the case and dismiss the appeal with 

costs. , , 

^ Appeal dismissed. 
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Addison, J. 

Usaf AH iVamoo;i— Applicant— Appel- 


lant. 


v. 


U; [18b7] 9 All. 439=(1889) A. W. N. 75. 


Alibhoy Mamoonji and others— Oppo- 
site Party — Respondents. 

Misc. First Appeal No. 3107 of 1925, 
Decided on 12th January 1927. from 
order of Dist. Judge, Rawalpindi, D, - 31st 

August 1925. 

Guardians and Wards Act, S. Previous 
familii arrangement satisfactory to protect 
minor's interest^Onardian need not be ap- 

pointed. , 

Au appointment of a guardian for the minor s 
property is not necessary whore the 
f.Linily arrangements are quite satisfactory for 
the protection of the minors' interests : ; ^ 

IPU. Foil. 

Hargopal — for Appellant. 

Aziz Ahmad— (or Respondents. 

Judgment. — Seth Hassan Ali Ma 
mooji, one of five full brothers, died on 
6th July 1916. He left a widow, Mt. 
Khadeja Bai, a minor daughter Zura Bai 
and mother Fatima Bai, besides his four 
full brothers and some sisters. Three 
brothers, who are the principal respon- 
dents in this appeal, have been looking 
after the minor daughter of Hasan Ali 
since the death of her father in 1916. 
Her father died when she was an infant. 
The other brother Usaf AU separated 
from the family before the death of their 
father. He waited till the 7th March 
1924, and then presented an application 
in the Court of the District Judge, Rawal- 
pindi, to the effect that a guardian should 
be appointed by Court for the proper 
management of the property of the minor 
Mt. Zura Bai. 

In the meantime the mother of Hassan 
Ali had also died. Before doing so she 
gifted her share of Hassan -All’s property 
to her three sons, who are respondent’s but 
she excluded the petitioner from the gift. 
The minor’s mother Mt. Khadija Bai also 
died and her share of Hassan AU s pro 
perty has gone partly to her minor daugh- 
ter and partly to her father, brotheis 
and sisters. The property has continued 
joint in spite of all these deaths and in 
spite of the fact that the cosharers had 
now become very numerous. The Dis 
trict Judge has held that the petitioner 
Usaf AU himself is absolutely unfit to be 
the guardian of the minor Mt. Zura Bai, 
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against whom he filed a suit claiming 
her father’s property. Even when he 
gave up this claim he still continued to 
assert in the very act of doing so that he 
was entitled to the property. 

It has also been established that the 
father of the minor left a will bequeath" 
ing the whole of the property to his 
brothers who are the principal respon" 
dents subject to certain bequests and 
annuities. At the same time he handed 
over his minor daughter, Mt. Zura Bai, 
to those three brothers as their 

daughter. The brothers, however, refused 
to act on this bequest and allowed the 
property to vest in the proper heirs ac 
cording to Shiah Mahomedan law. ^ ® 
above will shows the trust that the 
father had in those three brothers and 
his desires that they should look after his 
minor daughter. They have continued 
to do so and, therefore, kept complete 
accounts of the estate of the deceased 
Hassan Ali. Most of the money, apart 
from the house property, is invested in, 
the firm M. Hakimji in which she, her 
father, and three brothers whom he trus- 
ted, are cosharers. Obviously this is a 
very satisfactory ^ family arrangement 
under which the minor’s interest are be- 
ing very well looked after. The petition 
of the brother who separated from the 
family very early has been presented 
merely out of spite. There is no neces- 
sity in my opinion formally to appoint 
any of the three brothers to act as guar- 
dian of the minor when her interests are 
being looked after very well without this 
being done. It is mjst unlikely that by 
the present arrangement she will suffer 
any loss. The only possible loss she could 
suffer would be in the case of the whole 
family being ruined. It is not necessary 
to provide for such an unlikely contin- 
gency. 

In my judgment the learned District 
Judge has given very good reasons for 
refusing to appoint any guardian for the 
minor Mt. Zura Bai, and I see no reason 
to disagree with his conclusions on any 
point. It was held in Hayat Khatun v. 
Sharin Khatun (l), that the District 
Judge should not have entertained an ap- 
plication for a guardian to be appointed 
for the minor in that case as the previous 
family arrangements were quite satis- 
factory. Similarly, in the present case, 

~Tl) [1914] 93 P. R. 1914=26 I. C. 524=238 
P. L. R. 1915. 


the family arrangements could not be 
more satisfactory than they are. I dis- 
miss the appeal with costs. 

R.D. Appeal dismissed. 
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Addison, J. 

Mt. Allah Jawai and others — Defen'- 
dants — Appellants. 

V. 

Muhammad Baksh and others — Plain- 
tiffs — Respondents. 

Second Appeal No. 1478 of 1925, De- 
cided on 4th January 1927, from decree of 
Senior Sub-Judge, Jhang, D/- 27-3-1925. 

(а) Limitation Act, Sch. 1, Art. 144 — Suit 
by a Mahomedati heir for his share against per^ 
son in adverse possession thereof— Art. 144 ap‘ 
plies. 

Oa the death of a Mahomedan, ‘each of hia 
heirs becomes entitled to claim his or her share- 
at once and limitation begins to run against 
each under Art. 144. Limitation Act ; A. 1. H- 
1923 Lah. 519, Foil. ; A. I. li. 1922 All. 433 and 
A.l.H. 1924 All. 920, Ref. [P 790 C 2, P 791 C 1] 

(б) Ad verse possession — Claim adverse to 
plaintiff put in a criminal case by defe'iidant — 
Lhnitation runs from the time when defendant 
so sets up the claim. 

Obiter — Where in a criminal case a dofen* 
dant'Cosharer denied the cosharer plaiutiff’a 
claim to share in certain property, 

Held : that the assertion would certainly 
start adverse possession against plaintiff and 
other cosharers. [P 791 C 11 

Jiwan Lai Kapur — for Appellants. 

G. S. Salaria for Sain Das — for Res- 
pondents. 

Judgment. — The facts of this appeal 
are succinctly stated in the 'judgment of 
Mr. Justice Martineau, dated 30th No- 
vember 1925. Later he set aside that 
judgment, which was delivered ex parte,. 
on the ground that there was sufficient 
cause for the non-appearance of the oppo- 
site party. The appeal has now again 
been heard by me. 

Mt. Jawai has been for a long time iu 
possession of the property in question to 
the exclusion of the other heirs. The 
family is a Mahomedan one, so that the 
estate of Raushan must be deemed to 
have descended to the heirs not as a joint 
tenancy, but as a tenancyin-common. 
For that reason alone on the authority of 
Zainab v. Ghulam Rasul (l) this suit is 
long timebarred. It was held there thatj 
on the death of a Mahomedan each of 


(1) A.I.R. 1923 Lah. 519=4 Lah. 402. ■ 
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[his heirs becomes entitled to claim his oi 
her share at once and liinitatioo begins to 

run against each under Art. .144, Sch. 1, 

Limitation Act. In this coonexion I 
would also refer to Mustafa Khaii v. 
Dulari (2) and Basu v. Nanki (3). 

Further, it has been held that Mt. 
Jawari in a criminal case denied the 
plaintiffs’ claim to a share in this house. 
This was in 1911. The lower appellate 
Court thought that this was not sufficient 
to start adverse possession. In my opi- 
nion the fact that she definitely asserted 
her own right to this house as against the 
plaintiffs and all others in 1911 would 
certainly start adverse possession. Apart, 
Ihowever, from this finding the suit is 
obviously time barred for the reasons 
«iven in the first portion of this judg- 
ment. The appeal is accordingly accep- 
ted, the decree of the lower appellate 
Court is set aside and that of the trial 
Court is restored. The appellant will 

have her costs throughout. 

j Y Appeal acceyied. 

~ (2) A.l.R. 19-22 All. 433. 

(3) A.l.R. 1921 All. 920. 
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Dalip Singh, J. 

CUini Lfli -Plaintiff— Petitioner. 

V. 

Gandu Ual and anof/n?r— Defendants— 

®Stevn. No. 706 of 1926 Decided 

rud?e^VurnZfD/’9rr;i9i6°‘f 

P. c‘"s U5 ,or de- 

wasTismissed 

several calls and the excuse was that the plea 

'•ssTt;: 

the suit. 

ObeduUah^loi- Petitioner. 

Nand DoJ— tor Respondents. 
Judgment. - This i^evision lies 

against an orde.- ^^6 

fault under 0. 9. B. 8. Civil P,C^ The 
facts are that the case was called several 

itimes, defendants and 
were present and the reason to , 

sence of the petitioner's counsel was that 
he was engaged in another Coni . 
is not sufficient and the Courts below 
have dismissed the application to restore. 
I see no reason to interfere in tins revi 

Sion and I dismiss it with costs. 

J y Petition dismissed. 
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Jai Lal, j. 

Khiida Dat?— Accused— Appellant 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 949 of 1926. De- 
cided on 22Qd November 1926 from ordei 

of Isfc Cl. Magistrate, Rawalpindi, u 

31st July 1926. 

Petal Code, 8. 391 -Only offender usm<j 
deadly loeapon is Uable-Olhers are not. 

It is only the oflender who aotually ^ 

rad'’The‘t‘„s°tructi«'uabUity of his 

L^Jnio^is in -ime does^^not^anse^ unde 
the section. A. 1. iu 

Mohainmad Titfail for Appell^^*at. 

for Respondent. 

Judgment .-IChuda Dacl^^ 

has been convicted under S, dy<. ^- • » 

and sentenced to rigorous 

for seven years including three monU s 

solitary confinement and a 9^ ^«niUv 
The Magistrate has found guilty 

of having committed a 
Luse of Teja Singh on the ^et 

ween the 24th and 25th Decembei 19..0 
It has been found that there 'V®^® 

16 culprits and that some of them \teie 

armed with revolvers which were hied 
to hdghten the villageis from oommg 
to the rescue of Teja Singh and that 
owing to Teja Singh not having S've“ “ 
formation as to tbe wneica . . v 

in the house on the ground that he 1 ad 

c “ to SiJ^h 

^“^h^‘ah^t’:taas" -® been proved fi-cm 

the evidence of a large .f g" 

nesses on the record and both TeJd bm “ 
and Mt Hiran Devi have identihed 

Khuda Dad as being the person who actu 
ally took the earrings from H.ran 

Devi These earrings were discov 
during police investigation from the bod 

orrlat near the village Mator a long 

distance from the village of ' = 

ou information given by appella . 

The facts of the information oiv®n J 
Khuda Dad and the recovery of eai 

rings have been established by ‘ 
eviLnoe. I have, therefore, no besit 
tion in holding that it has been esta 
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lished that Khuda Dad was one of the 
culprits who committed the dacoity in 
the house of Teja Singh. 

It is next contended by the learned 
counsel for the appellant that Khuda 
Dad could not be convicted under S. 397, 
I. P. C., as it has not been proved that 
he used any deadly weapon or caused 
grievous hurt to any of the inmates of 
the house or to any other persons in the 
village. The learned Magistrate has 
convicted him under that section on the 
ground that some of the dacoits used 
revolvers in committing the dacoity. 
has not been able to determine that it 
was Khuda Dad who used a revolver and 

therefore, applying S. 37, I. P. 
convicted Khuda Dad under S- oy/, 
I. P. C. In my opinion this section has 
no application to the facts of the present 
case. S. 397 provides that if, at the time 
of committing dacoity, the offender iriter 
alia uses any deadly weapon the im' 
prisonment with which such offender 
shall be punished shall not be less than 
seven years. It, therefore, follows that 
it is only the offender who actually uses 
the deadly weapon that can be convicted 
under S. 397, I. P- C., and that the con- 
structive liability of bis companions in 
the crime does not arise under the 
section. This was the view taken by one 
of the learned Judges ’of this Court in 
Ilahia v. Emperor (1) and it clearly 
follows from the wording of S. 397. 

I hold, therefore, that the proper sec' 
tion with which the appellant should 
have been convicted was S. 395, I. P. C., 
and, accepting this appeal, I alter the 
conviction to one under that section and 
reduce the sentence to five years’ rigorous 
imprisonment including three months' 
solitary confinement. 

R-D. Sentence reduced. 

(1) A. I. R. 1924 Lah. 409. 

\ 
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Broadway, J. 

Teja Singh — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Petn. No. 884 of 1927, 
Decided on lOth August 1927, from order 
of District Magistrate, Sialkot, D^- 23rd 
March 1927. 


Criminal P. C., S. 522 — Ko finding ‘that 
force was used by accused—Order under S. 522 
is bad. 

In the absence of any finding that criminal 
force was used by an accused person, an order 
under S. 522 is without jurisdiction: 27 Cal. 
174; 16 P. B. Cr. 1919; 2G Mad. 49 and 25 All. 
341, Bel. on. [P 792 0 2] 

M. L. Puri — for Petitioner. 

Judgment.— Teja Singh, son of Jagat 
Singh, obstructed a certain lane by build- 
ing 1 wall across it. Proceedings were 
taken against him under S. 283, 1. P. C., 
and he was convicted under that section 
and sentenced to pay a fine of Rs. 50 
He appealed to the District Magistrate 
who came to a clear finding that the lane 
which had been obstructed had been de- 
dicated to the public and was a public 
thoroughfare and that, therefore, the ob- 
struction of that lane by the building of 
the wall was an offence falling within 
the purview of S. 283, I. P. 0. 

It was further held, however, that Teja 
Singh had acted in a bona fide belief 
that he had the right to close the lane 
by building this wall and the 'learned 
District Magistrate, therefore, reduced 
the punishment to fine of Re. 1, or in 
default to one day’s simple imprison- 
ment. He then proceeded to make an 
order under S. 522, Criminal P. C., direc- 
ting Teja Singh to demolish the wall 
within one month from the date of the 
judgment. 

Teja Singh moved this Court under 
S. 439, Criminal P. C., and the learned 
Judge in Chambers, before whom this 
petition first came up for hearing, while 
upholding the conviction and sentence 
under S. 283, I. P. C., issued notice in 
connexion with the order passed under 
S. 522, Criminal P. C. 

It has been contended before me by 
Mr. Mukand Lai Puri that in the absence 
of any finding that any criminal force 
had been used by Teja Singh, the order 
under S. 522, Criminal P. C., was without 
jurisdiction and bad in law. He had 
placed reliance principally on Ishan 
Chandra v. Dina Math (1), Hart Chand* 

V. Emperor (2), In re Batakala Pottia’ 
vadu (3) and Churaman v. Bamlal (4). 

A reference to S. 522 appears to me to 
support the contention advaoced by the 

(1) [1900] 27 Cai. 174=4 0. W. N. 807. 

(2) [1919] 16 P. R. Cr. 1919=61 I. C. 472=20 
Cr. L. J. 488. 

(3) [1903] 26 Mad. 49=12 M. L. J. 447=2 
* Weir. 675. 

(4) [1903] 25 All, 341=(1903) A. W. N. 59. 

4 
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.learned counsel. There is no tinding by 
the District Magistrate that any force 
was used by Teja Singh and, therefore, 
lit seems to me that the order passed 
'under S. 522, Criminal P. C., was without 
jurisdiction. I, therefore, set it aside, 
j V. Order set aside. 
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Shadi Lal, C. j., and Zafab Ali, J. 

Sakhawat Ali&nd oi/iers— Plaintiffs— 
Appellants. 

V. 


Hashmat Ali and Defendants— 

Respondents. 

First Appeal No. 3011 of 1922, Decided 
on 1st April 1927, from decree of Sr. Sub- 
Judge, Rohtak, D/- 8th August 1922. 

Custom {Punjab)— Succession — Sayyeds of 
Kharkhaunda {Rohtak District) are governed 
by eustoin-^Daughter of deceased brother ex- 
cludes sons of sister. 

\grioaltural Sayyeds of village Kharkhaunda 
in the Eohtak District in matters of inheritance 
are governed by custom, and according to that 
custom the daughter of a predeceased brother of 
the last male proprietor excludes tbeson of a 
sister: A. I. R. 1925 P. C. 99, Foil. [P 793 C 1] 

Nand Lal and Amolak Ram Kapur— 

for Appellants. 

Shamair Chand, Amar Lath Cho7ta, 
Amin Chand Mehta and B. N. Sethi— tor 
Respondents. 

Zafar Ali, J.— The parties to this 
litigation are members of a family of 
agricultural Sayyeds of village 
khaunda in the Rohfcakv Disfcricti and the 
vital question, on which they joined 
issue, was whether in matters of inhen* 
tance the family was governed by custom 
and whether according to that custom 
the daughter of a predeceased brother 
of the last male proprietor excluded the 
sons of a sister. The last male owner was 
Barkat Ali who had three sisters. Nasib- 
ul-Nisa, the daughter of his predeceased 
brother, claimed his land to the excUsion 
of his sister’s sons. In a suit between 
Afzal Ali (a sister’s son) and Nasib-ul- 
Nisa a Division Bench of the High Court 
by its judgment, dated 23rd July 
decided that, according to custom, Nasib- 
ul'Nisa was entitled to exclude sisters 
sons from inheritance. The latter s ^P' 
peal against the judgment of the High 
Court was dismissed by their Lordships of 
the Privy Council who affirmed the rule 
i -erf custom laid down by the High Court. 

I 


Without waiting for the decision of the 
High Court in the said case, the three 
brothers of Afzal Ali instituted a suit to 
contest Mt. Nasib-ul-Nisa’s right of suc- 
cession and one of them instituted another 
suit on 4th April 1922, to dispute Mt. 
Nasib-ul-Nisa’s succession to the land 
left by Rahmat Ali. paternal uncle of 
Barkal Ali. The trial Court has dismissed 
both these suits applying the rule of 
custom laid down by the High Court in 
the former suit. 

The plaintiffs in both cases have come 
up to this Court in first appeal, but in 
face of the ruling of their Lordships of 
the Judicial Committee their learned 
counsel is unable to show that the said 
rule of custom does not govern the present 
case. This rule goes to the root of both 
these cases and no other point need be 
considered. We, therefore, dismiss the 

appeal in both cases with costs. 

R D. Appeal dismissed. 
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Zafar Ali and Jai Lal, JJ. 

Anant Ram — Plaintiff — Appellant. 

V. 

Abdul Defendant— Respondent. 

First Appeal No. 3090 of 1922, De- 
cided on 21st March 1927, from decree 
of Sr. Sub-Judge, Sialkot, D/- 4th De- 
cember 1922. 

Hindu Law— Presumption— No presumption 
exists as to joint faimiy possessing any pro- 
perty — Presumption is that all property pos- 
sessed by family is joint if it lives in commen- 

sality. 

There is no presumption that a family, be* 
cause it is joint, possesses joint property or any 
property. But where it is proved or admitted 

as to a Hindu family that it lived in commen* 

sality and possessed joint prop. 2 rty, the pre- 
sumption of law is that all the property they 
are possessed of is joint. It is necessary to 
establish the existence of a nucleus of joint 
family property before the property in the pos- 
session of any one member can be presumed 
to be joint lamily property: y3 AfL 677 and 13 
Bom. 61. Foil. fP '^95 G 1] 

Badri Das and J. L. Kapur— tor Ap- 
pellant. 

Moti Sagar and Niaz Mohammad— 
for Respondent. 

Zafar Ali, J.— The plaintiff EaUa 
Ram, a Brahmin of Sialkot (who died 
during the pendency of the suit in the 
Court below and is represented by his 


794 Lahore Anant Eam v. Abdul Hag (Zafar Ali, J.) 1927 


only son Ananfe Ram), laid claim to the 
whole of house No. 205 and to a moiety 
of house No. 206, stating that he acquired 
the former by purchase and that the 
latter had devolved upon him and his 
brother Dina Nath in equal shares on the 
death of their father Ram Dhan. In the 
Khasra abadi or register of houses pre- 
pared in 1868 the owner of house No. 206 
was shown to be Ram Dhan, while Tara 
Singh and Ganda Singh, sons of Arjan 
Singh Arora, were entered as owners of 
house No. 205. By a registered deed, 
dated 6th October 1870, the Arora 
brothers sold house No. 205 to Ralla 
Ram for Rs. 200. These two houses, 
Nos. 205 and 206, formed together a rec- 
tangular block bounded on the north by 
a lane or bazar. House No. 206 consisted 
of two adjoining rooms or shops with a 
small room to one side containing a stair- 
case leading to the baitbak on the top 
of them all. House No. 205 consisted of 
a shop and a deorhi or passage in front 
and a two-storeyed haveli at the back 
abutting on the shop and the passage and 
also, on the rooms of house No. 206. 
Some time after he had acquired house 
No. 205, Ralla Ram built two shops on 
the site of the original shop and deorhi 
and removing the stair case of house 
No. 206 he converted the place into a 
passage or deorhi for the common use of 
the occupants of both the houses. There 
was already in existence a staircase in 
the courtyard of house No. 205 just at 
the back of house No. 206. This was 
accessible from the new passage and it 
was made subservient to house No. 206 
as well. The courtyard of the haveli is 
surrounded by rooms on all sides but one 
where this new staircase is. Just oppo- 
site to the staircase there is a big room 
called dalan. This entire block of houses. 
Nos. 205 and 206 could be divided into 
eastern and western halves by erecting a 
wall from the passage right across the 
courtyard and the dalan. Dina Nath 
died long before his brother Ralla Ram 
leaving him surviving his son Badri 
Nath who figures as defendant-respondent 
2 in this case. 

Acting on this assumption that both 
the houses were joint property of the 
family of Ram Dhan and that the eastern 
half thereof had fallen to the share of his 
father Dina Nath, Badri Das at first 
mortgaged that eastern half to the bro- 
thers Guran Ditta and Nand Gopal, 


money-lenders, for Rs. 1,000. This mort- 
gage was executed on the 19th March 

1917. Though it was stated to be with 
possession, Badri Nath did not part witb- 
possession but agreed to pay rent. Add- 
ing Rs. 105 on account of rent and 
Rs. 390 received cash, Badri Nath ex- 
ecuted a fresh mortgage in favour of the* 
same money-lenders on the 22nd May 

1918, On the 3rd November 1918, h& 
borrowed Rs. 99 from one Chuni Shah 
on the security of that ‘very property. 
Subsequent to that he borrowed Rupees- 
2,200 more from Guran Ditta and Nand 
Gopal, mortgagees, and executed a deed 
in respect of that additional charge on 
the property on the 24th February 1919. 
On the 8th June 1919, he sold the pro- 
perty to Hafiz Abdul Haq (defendant- 
respondent 1) for Rs. 10,000. Out of 
this amount he left Rs. 4,300 with the 
vendee for payment to mortgagees and 
an unsecured creditor. 

Disputes arose between the vendee and 
Ralla Ram when the former proceeded 
to take possession of the property with 
the result that they lodged criminal 
cases against each other. At last, on the 
26th May, 1920, Ralla Ram instituted the 
suit out of which this first appeal has 
arisen. 

The sole question for determination is 
whether Ram Dhan and his sons were 
coparceners in 1870, and Ralla Ram 
purchased house No. 205 on behalL 
and for the benefit, of the family, with 
the money taken from the coparcenary 
funds, or whether he did so with his own 
earnings for his own personal use. This 
question was not directly put in issue, 
hub one of the two issues framed by the 
trial Court, viz., “ Does the property 
in suit belong solely to plaintiff ?" waa 
comprehensive enough to cover it, and it 
appears that the parties understood what 
they had to establish and produced evi- 
dence accordingly. The trial Court has 
found against the plaintiff, but on a care- 
ful consideration of all the evidence on 
the record and of the rule of Hindu law 
applicable to the case we come to the^ 
contrary conclusion. (The judgment then 
dealt with the evidence, and finding that 
the family had neither joint property nor 
a coparcenary fond, proceeded.) We have 
also found that the family was not in 
possession of any joint or ancestral pro- 
perty, nor had any joint family funds. 
Coupled with these findings there is the* 
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direct evidence that Ralla Ram purchased 
the house in his own name and treated 
it as his own separate ]>roporty. In 
these circumstances the rule of Hindu 
law that is applicable is quite clear and 
will be found enunciated in para. 191, 
Cl. (4) of Mulla’s Hindu Law, which runs 


thus : 

There is no presumption that a family, be- 
cause it is joint, possesses joint property 
or anv property. But where it is proved or 
admitted as to a Hindu family that it lived in 
comensality and possesses joint property the 
presumption of law is that all the property they 
are possessed of is joint. 

The leading case on the point is Ravi 
Kishan Das v. Tanda Mai (1), where it 


t 


was held that 

it is necessary to establish the existence of a 
nucleus of joint family property before the pro- 
perty in the possession of any one member c.in 
be presumed to be joint family property. There 
is no presumption that a Hindu family has any 
joint property. 

Toolseydas Ludha v Premji Triamdas 
(2) is to the same eli'ect. Mr. Moti 
Sagar relied upon Kundan Lai v. Shan- 
kar Lai (3), where it was decided that 
property in the possession of a joint 
Hindu family should he presumed to be 
joint family property until the contrary 
is shown, even tuough it may have been 
acquired in the name of a particular 
member of the family. But in the pres* 
ent case it was not proved that the 
house in question acquired by Ralla Ram 
was in the joint possession of the family. 
It does not seem necessary to refer to 
several other cases referred to by counsel 
on this point because the principle cited 
above was followed in all those cases. 
We, therefore, find that Ralla Ram was 
entitled to whole 'of house No. 205 and 


half of house No. 206. The mortgages 
or sale effected by his nephew, Badri 
Nath, could not aflect his rights. 

We, therefore, accept' the appeal and, 
reversing the judgment and decree of the 
Court below, decree the plaintiff's suit 

with costs throughout.' 

R.D. Appeal accepted. 


(1) [1911] 33 All, G77=10 I. C. 643=8 A. L. J* 
723. 

(2) [1889] 13 Bom. 61. 

(3) [1918] 85 All. 664=21 I. C. 13=11 A. L. J. 
910. 
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Campbell and Tek Chand, JJ. 

Finn Dina Nath Sri Ram — Defen- 
dants— Appellants. 

V. 

Ramji Das — Plaintiff — Respondent. 

First Appeal No. 737 of 1922, Decided 
on 2lst February 1927, from decree of 
Sr. Sub-Judge, Delhi, D • 30th Novem* 
her 1921. 

Practice — AVty plea cannot be lal:cn Di appeal 
for the ji ) !>t time. 

Whoro the plea th.at the resale by the plaintifi 
was invalid by reason of its not having taken 
place within a reasonable time after the date of 
breach was not raised in the trial Court and 
was taken in the memorandum of appeal, 

Held: the plea could not bo raised for the 
first time in the appeal. [P 796 C 2, P 797 C 1] 

Sardha Ram and Maya Das Narain 
for Appellant. 

Jagan Nath Agganval and Bishan Na- 
rain— lov Respondent. 

Campbell, J. — In this suit the plain- 
tiff is the Firm Behari Lal-Ramji Das of 
Delhi and the defendant is the Firm 
Dina Nath-Sri Ram of the same place. 
On 17th August 1918, the plaintiff sold 
to the defendant 25 bales of a species of 
cloth called bolra, delivery to be made 
against payment on 25th August 1918. 
On 4th August the defendant sold to the 
plaintiff ten bales of Zephyr prints, deli- 
very to be made against payment on 19th 
August 1918. 

On 22nd August 1918, the plaintiff 
paid the defendant Rs. 3,475 on account 
of the Zephyr prints contract , which sum 
represents the price of two out of the ten 
bales. Otherwise neither contract was 
fulfilled. Admittedly time for performance 
in each case was extended by consent 
up to 17th October 1918, on which date 
there were some proceedings in the office 
of the Hindustani Mercantile Associa- 
tion. Subsequently, on 28th February 
1919, the defendant resold the Zephyr 
prints, and on 1st March 1919, the plain- 
tiff resold the bolra. The suit is by the 
plaintiff to recover damages for alleged 
breach of the bolra contract based on the 
difference between the contract price and 
the auction price, for recovery of the 
Rs. 3,475 paid in part performance of the 
Zephyr prints contract and for damages 
for non-delivery of the Zephyr prints. In 
all the plaintiff claimed Rs. 13,562-7-3. 

The lower Court has held as follows: 

(1) The bolra contract was broken by the 
defendant, the property in the goods had passed 
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to the defendant and rhe plaintiff had a right 
of resale. (2) The resale was a valid one and 
resulted in a loss to the plaintiff of Rs. 7,600-5-0 
which he was entitled to recover as damages. 
<3) The Zephyr contract was broken by the 
plaintiff and the defendant had a right of re- 
sale. (4) The resale by the defendant was also 
a valid one and the loss to the defendant was 
Pc ( 5 ) The plaintiff was entitled to 

Tdecree for Rs. 7.600-5-0 and Rs. 3.475-Rs. 
3,233-1-0, total=Rs. 7,842-3-3. 

The defendant had instituted a sepa- 
rate suit for damages on account of 
breach of the Zephyr prints contract 
estimated at Rs. 4,376-12-0': Rs.3,475= 
Rs. 901-12*0. By order, dated 18th Feb- 
ruary 1921, the lower Court directed that 
“ the cases shall stand consolidated as 
agreed upon.” In the bolra contract suit 
a decree was passed in favour of the 
plaintiff for Rs. 7,842-3-3. The final 
order in the defendant’s suit is not before 
us, but we are informed that it was one 
dismissing the suit. 

The present appeal is by the defendant 
against the decree in the bolra suit. The 
memorandum of appeal includes a claim 

that the full amount of Rs. 901-12-0 
should have been allowed to the defen- 
dant on the Zephyr prints contract, but 
this claim has been abandoned before us, 
and the appeal has been confined to one 
against the decision that the plaintiff 
was entitled to damages for breach of the 
bolra contract. Hence the question of 
the effect of the defendant omitting to 
appeal against the dismissal of his suit 
does not arise. 

The plaintiff has tiled cross-objections 
asserting that the party entitled to 
damages on the Zephyr prints contract 
was the plaintiff, and claiming that the 
amount of such damages should be added 
to the decree as well as the difference 
between the damages claimed on the bolra 
contract and those allowed by the'Court. 

The contentions put before us are these: 

(a) By the defendant. 

(i) The bolra contract was a nullity on ac- 
count of fraud by the plaintiff Ramji Pass, in 
that he caused the contract to be signed by his 
sou Ghanshjam Das, whom he knew to be a 
minor, with the intention of repudiating it or 
enforcing it according as the market price stood 
on the due date, (ii) The plaintiff has failed 
to prove that he was ready and willing to per- 
form his part of the contract on 17th October, 
(iii) The resale was belated and hence invalid. 

(b) By the plaintiff. 

(i) The plaintiff was ready and willing to per- 
form his part of the Zephyr prints contract on 
jL7tb October. 

In my opinion the decision of the trial 
Court upon all these points was correct 
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and both appeal and cross-objection must 
fail. 

The minority of Ghanshyam Dass did 
not preclude his acting as the agent of 
Ramji DaoS, if duly authorized and it is 
an essential feature of the defendant’s 
charge of fraud that he was authorized 
by Ramji Dass to sign the contract. Proof 
has been given of a statement made by 
Ramji Dass in a suit brought by Moti 
Ram* Sri Ram against his firm on an* 
other contract signed by Ghanshyam Das. 
Ramji Das there said that Ghanshyam 
Das wrote the contract, that he did not 
do the business of the shop, and that be 
(Ramji Dass) did not know how Ghan* 
shyam Dass came to make the contract. 
No other details about that suit are 
forthcoming. On the other hand the 
present Zephyr prints contract was also 
signed by Ghanshyam Dass, and the 
plaintiff has never sought to get out of it 
on that ground. This is all the evidence 
on the point and it is not sufficient to 
establish fraud. 

The evidence of what took place on 
17th October at the Hindustani Mercan- 
tile Association’s office shows that the 
plaintiff actually carted 25 bales of bolra 
to that office, and offered them to the 
defendant. Three bales were found not 
to be those appropriated to the contract, 
but an offer to change them without de^ 
lay was made. At the same time the 
defendant offered the plaintiff a delivery 
order for the Zephyr prints on King & 
Co., in return for the price which was 
not forthcoming from the plaintiff. 1 
agree with the learned Sub- Judge that 
the statements of the plaintiffs’ witnesses 
Bndha Ram, Gauri Shankar and Munshi 
Dal, that the plaintiff had in his pocket 
Rs. 12,000 to pay for the Zephyr prints 
cannot be relied upon. It is clear that 
neither side was prepared on that day to 
pay the cash price of the goods which he 
bad purchased and that in each case the 
seller was ready to give delivery in re- 
turn for the price. Hence the plaintiff 
and the dafendant were ready and 
willing each in regard only to the con- 
tract in which he was the seller. 

The plea that the resale by . the plain- 
tiff was invalid by reason of its not bav j 
ing taken place within a reasonable tim^ i 
after the datepf breach was not raised in 
the trial Court, and was taken in the 
memorandum of appeal. It cannot there* 
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fore be effective at this staj’e. If the 
plaintiff had been given an opportunity 
he might have established one of seve* 
ral possible reasons for the delay which 
took place between I7th October 19L8 
and 16bh February 19L9, when notice of 
resale was given. 

I would dismiss both appeal and cross- 
objections and would order that the par- 
ties bear their own eosts in this Court. 

Tek Chand, J. — I agree. 

R.D, Appeal dismissed. 
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Shadi Lal, C. j., akd Zafar Alt, J. 
Devi Ditto, Mai — Daft. — Appellant. 

V. 

Standard Bank of India — Plaintiff — 
Respondent. 

Letters Patent Appeal No. 94 of 1925, 
Decided on 23rd March 1927, from judg- 
ment of Broadway, J., D/- 3rd Feb. 1925, 
in Civil Appeal No. 2030 of 1924. 

(а) Companies Act, S. 28, and Table A, S. 20 
—Transfer of share to take effect must be re- 
cognised. 

A transfer of a share cannot take effect without 
the sanction of the:Conipany. [F 797 C 1] 

(б) Companies Act.S. 86-Direcfor, invalidly 
appointed cannot bind share^holders. 

A Director invalidly appointed cannot, in the 
absence of a provision in the Articles of Associa- 
tion. bind the shareholders unless the abject is 
unknown at the time. LF <97 C 2] 

Hargopal — for Appellant. 

Madan Gopal—ior Respondent. 

Judgment.— This appeal and the Let- 
ters Patent Appeal No. 95 of 1925 arise out 
of the proceedings taken by the District 
Judge in the winding up of the Standard 
Bank of India Limited. Two persons, 
namely, Trilok Chand and Devi Ditta, 
have been settled on list A of the contri- 
butors of the Company, and their conten- 
tion is that their names should be removed 
from the list, as they had transferred their 
shares to one Kishon Singh. This Kishen 
Singh was the Managing Director as well 
as the Manager of the Bank, and it appears 
that Trilok Chand executed in his favour 
a deed of transfer in respect of his shares 
on 8th July 1922, and that Devi Ditta 
executed a similar deed four days after- 
wards. It is, however, beyond dispute 
that neither of the transfers could take 
' effect without the sanction of the Com- 

! pany. It is true that the question of the 


transfer was brouglit up before the Direc 
tors on 19th February 1923, and 9tli 
March 1923, but these meetings were at- 
tended only by Kishen Singh who was 
the transferee of the shares, and a crea- 
ture of his known as Isher Singh ; but 
neither of them was entitled to vote on 
the matter. Kishen Singh was prohibited 
from voting because he was directly in- 
terested in the matter, vide S. 91-B, 
Indian Companies Act, and Isher Singh 
had never been validly appointed a Direc- 
tor of the Company. It is beyond dispute 
that a Director invalidly appointed can- 
not, in the absence of a provision in the 
Articles of Association, bind the share- 
holders unless the defect is unknown at 
the time. 

There can be no doubt that according 
to the Articles of Association the presence 
of at least three directors was necessary 
to constitute a quorum, but as pointed 
out above, there was not a single director 
present at either of the meetings who 
could legally vote on the question of the 
propriety or otherwise of the transfers. 
It cannot, therefore, be said that the 
transfers were approved by the Company 
and are binding upon the liquidator. 

We are accordingly of opinion that the 
names of both the appellants have been 
placed on the list of the contributories, 
and we dismiss their appeals with costs. 

d.d. Appeals dismissed. 


A. I R 1927 Lahore 797 (2) 

Addison, J. 

Sardul Singh — Convict — Petitioner. 

V 

King'Emperor^OppoBite Party. 

Criminal Revn. No. 481 of 1927, Decided 
on 24tb June 1927, from order of Sess. 
Judge, Hoshiarpur, D/- 12th Feb. 1927. 

Penal Code, S. 420 — The only reliable witness 
contradicting himself in material particular— 
Conviction is bad — Crirninal trial. 

Where the only witnes.s of the complainant on 
whom any reliance could bo placed had con- 
tradicted himself on a very material particular, 

Held : that it would be most unsafe to con- 
vict the accused of the offence charged against 
him, especially when there was previous enmity 
between the accused and the complainant. 

[P 798 C 2j 

Amar Nath Chona — for Petitioner. 

Bam La/— for the Crown. 

Judgment. — Sardul Singh, alias Pohlo, 
was sentenced by a 1st Class Magis- 
trate to two years' rigorous imprisonment 
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dent upon agriculture or occupations subs«- 
vient thereto. When they are occupied by the 
persons who are engaged mainly in oommercia 
pursuits, rural areas in the vicinity of a town 
grow into a suburb of the town. Such 
are governed by rules applying to urban pr 

perties. 13 it. a 

Applying the above test I hold that on 
the facts found by the learned District 
Judge, which are not contested before me, 
the property in suit is situated in a ovm 
and consequently that there Jio orce m 
this second appeal which is hereby dis- 
missed. I pass no order as ^0 costs of 
this appeal in view of the fact that res 
pondent made a statement as to the death 
of the appellant which turned out to be 
wrong and which necessitated an adjoura- 

ment of the appeal on 2nd November 

Appeal dismissed. 
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Jai Lal, J . 

Khetu iJam— Plaintiff— Appellant. 

V. 

Harphool — Defendant — Respondent . 

Second Appeal No. 918 of 1927, De- 
cided on 21st September 1927, from de- 
cree of Addl. Dist. Judge, Karnal, 
D/- 9th February 1927. 

Evidence Act, S. 21 — Executant of a bond 
or his representalive bound by admissio?^ 
made therein as to the receipt of consideration 
— Burden of proving leant of consideration is 
on him. 

The representative of the original executant 
of a document is as much bound by the admis- 
sions made therein as the executant himself. 
A person who signs an acknowledgment for any 
liability must be. deemed* to have admitted 
that liability and consequently the burden of 
proving that such liability did not exist at the 
time when he signed for it is on him : A. I. B. 
1926 Lah. 471 {F. B.) ; 35 All. 194 and 35 

All. 353, Bel. on. [P 800 0 2] 

Shamair Chand — for Appellanb. 

N. C. Mehra — for Respondent. 

Judgment. — This second appeal is 
directed against the decree of the Addi- 
tional District Judge of Karnal who, 
affirming the decree of the Additional 
Subordinate Judge, 4th Class, Karnal, 
dismissed the plaintiff’s suit. 

The suit was based on a bond al- 
leged to have been executed by the de- 
fendant's father in favour of the plain- 
tiff’s father, both the original parties to 
the transaction having admittedly died 
before the date of the suit. The defen- 
dant denied the execution of the bond or 


the receipt of consideration in respect 
thereof and put the plaintiff to the proof 
of both. 

The trial Court framed au issue which 
runs as follows : 

Did the defendant’s father execute the bond 
in suit for consideration and what was the rate 
of interest agreed to be paid ? 

The burden of* this issue was placed 
on the plaintiff. After discussing the 
evidence produced by the parties the 
trial Court decided this issue against 
the plaintiff without giving any definite 
finding whether it held the execution of 
the bond proved or not 

The District Judge on appeal has held 
that the bond was executed by the defen* 
dant’s father, but he has arrived at the 
conclusion that payment of considera- 
tion in respect thereof to the defendant's 
father had not been proved. Ram Chand 
y.Chhunnu ilfaHl), which is adjudg- 
ment of a Full Bench of this Court and 
iu which it has been held that when the 
execution of a document is proved the 
burden of proving want of consideration 
admitted in respect thereof and as recited 
therein lies on the person who denies the 
same, was cited before him, but it was 
held that that case was operative only 
as between the 'original parties to the 
document. 

In my opinion there is no justification 
for limiting the operation of that case in 
the manner held bv the learned District 
Judge. S. 21, Indian Evidence Act, lays) 
it down that an admission made by a| 
party is binding on him and also on hisj 
representatives. To the same effect arq 
Bihari Lal v. Makhdum Bakhsh (2} ana| 
Bakhshi Bam v. Liladhar (3). The ratio 
decidendi of Ram Chand v. Chhunnu 
Mai (1), is that a person who signs an 
acknowledgment for 'any liability must, 
be deemed to have admitted that liability 
and consequently that the burden ob 
proving that such liability did not exis^ 
at the time when he signed for it is onj 
him. Interpreting this judgment along| 
with S. 21, Indian Evidence Act, it is 
quite clear that the representative of the 
original executant of a document is asi 
much bound by the admissions madej 
therein as the executant himself. That 

( 1 ) A. I. R. 1925 Lah. 471=6 Lah. 470 j 

{F. B.). 

(2) [1913] 35 All. 194=18 I. C. 744=11 A. L. 

J. 221. , : 

(3) [1913] 35 AU. 353=21 I. C. 619=11 A. L. 

J. 371. 
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being so it is clear that the burden of 
proving the consideration for the bond 
in suit was wrongly placed on the 
plaintitT. 

It was then contended by the counsel 
for the appellant that the parties having 
produced the whole of the evidence there 
was no necessity for a remand in order 
to enable the defendant to prove want of 
consideration but having regard to the 
fact tbit both the parties to ‘this litiga- 
tion are minors and the suit is not bet- 
ween the original parties to the transac- 
tion but between their representatives, 
I consider that it is only fair that there 
should be a retrial of the issue as to 
consideration, the burden of proving 
want whereof must be on tlie defendant. 

Iramvnd the c iso to the learned Dis- 
trict Judge under 0. IL, R. 2o with 
direction to record the parties’ evidence 
on the question of consideration of the 
bond in suit, and to sub nit a report to 
this Court within three months after 
which the parties will Pave ten days for 
objections. It will be open to the Dis- 
trict Judge to have the evidence re- 
corded by the trial Court if he considers 
such a course necessary. 

Case remanded. 


A. I. R. 1927 Lahore 801 

Skemp, J. 

Idatha — Accused Appellant. 

V. 

Emperor — 'Opposite Party. 

Criminal Appeal No. 284 of 19'27, De* 
cided on 25th April L927, from order of 
1st Class Magistrate, Ferozepore, D/- 
2Jrd January 1927. 

Penal Code, Ss, 325 and ZOS—Accuaed aeve- 
rely beating a person suspecting him to be a 
thief— .\o intention to kill— Conviction under 
S. 325 is proper. 

A poor old sweeper went out towards the 
latter part ot the night and was taking cowdung 
cakes belongi g to the accused’s master when 
the accused fell on him with a dang, beating 
him severely on the head and arms, whereby 
the arms were disaoled completely. There was 
no evideaco whatever chat the accused bad any 
intention of killing the swesper, or thac he knew 
that he was likely to kill him. 

Held : that the accused could not be con- 
victed under S. 308 out was guilty of an ofieuoo 
under 8 32 j. [P 802 C 1] 

Jagan Nath Bhanlari — for Appellant. 

1927 L/iOl & 102 
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Judgment. — The appellant Natha, 
Machhi, has been convicted under S. 308, 
I. P. C., and sentenced to five years’ rigor- 
ous imprisonment and Rs. 200 line. 

The Magistrate’s linding is given in tlio 
following words : 

On 9th December 1920 Jowabir.i, a weak and 
old man of about 05 years went out to ease him- 
self. This was at about G-30 or 7 a. m. lie 
was coming back after easing himself and passed 
by the place whore some cowdung cakes of the 
accused where lyinp. It appears that the ao- 
cu.sed suspected Jovv ihira and thought he h id 
coino thero to ste.il his cowdung cakes. Without 
mvkiiig any enquiry the accused rushed up 
armed with a dang and forthwith struck a 
violent blow on Jawahira’s back Jowahiva fell 
down but rose up again. The accused then 
stru.’k over and over agiin towards the head of 
Jowahira who again and again tried ‘to save his 
skull by lifting up his arms and re.eiving the 
blows *011 them. 

Jowahira actually received five injuries 
four of which were griev»)us. The ulna 
bone of each arm was broken, the radius 
bone of the left arm and also what tho 
medical witness in the Magistrate’s 
Court called the spine of the right 
shoulder blade. 

The appellant has throughout admitted 
indicting this beating* Before me it is 
urged that he is the servant of certain 
zamindars whose cowdung cakes had been 
stolen from time to time by Jowahira who 
is a sweeper and others. He was justihed 
in defending property under S. 104, I. P. 
C. The accused produced no defence evi- 
dence ; he was tried in camp and not de- 
fended ; did not put a single question to 
any of the prosecution witnesses ; in his 
statement taken before the charge he was 
asked only two questions (IJ whether he 
pleaded guilty ; (2^ whether he had any- 
thing further to say. Even so it is urged 
that the statement of the prosecution 
witnesses themselves and other circum- 
stances on the record greatly mi-igate the 
otfence of the accused. 

The Magistrate’s finding depends on the 
statement of Jow ihira alone, who natur- 
ally wanted to make the case as bad as 
possible. There are two .other eyewit- 
nesses, Sawan Singh and Sher Singh. 
Saw in Singh says that he heard a raula. 
Sher Singh say that he heard the cry of 
“thief, thief,” and went to the spot. Both 
say that it was “ towards the latter end 
of the night.” Sawan Singh states that 
some cowdung cakes were lying on the 
ground and that a chadar of Jowahira 
was also lying there. Sher Singh deposes 
tbat'tbe accused said he bad assaulted 
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Jowahira because he was stealing his 
coWLlung cakes. 

Bhai Atma Singh, a Municipal Com- 
missioner, deposes that on the same day 
at noon the accused told him that he had 
beaten Jowahira because he attempted to 

steal his cowdung cakes. 

The Sub-Inspector took into police cus- 
tody 13 cowdung cakes found lying at the 
spot, an indication that the cowdung 
cakes liad a bearing on the case, 

The first report does not-mention Na 

but gives the names of the a|saUants as 

Atru. Nandu and Karam 

At.-U and.Nandu being th” 

was left. In j .-eport and 

stated that he ma nephew 

that the names were 

Zt previouslf know Natha who is the 
siri of Nandu. Fitting »l these bits of 
eyidencetogetber.it would appear that 
Jowahira, a poor .sweeper, went out to- 
wards the latter part of the night and was 
taking cowdung cakes belonging to Nandu 

when Naadu’s servant fell on him with 

ft stick beating him severely. S. 104 does 
not apply because there is no evidence to 
show that violence was necessary to pro- 
tect the property. Jowahira was a weak 
old man, Natha is a young man and had 
a stick, still it is considerable mitigation 
of the offence if Natha beat a man whom 
he did not even know because that man 
was stealing his master’s property. The 
Magistrate has been led by his legitimate 
sympathy with Jowahira to overlook this 
aspect of the case. He might, however, 
have arrived at it had he summoned as 
Court witness the chaukidar who accom- 
panied to the thana. Natha himself 
made a first report which is inadmissible 
in evidence but the statement of the 
chaukidar Wazlr Singh who accompanied 
him would apparently have been valuable 
evidence in favour of Natha. 

However, the record as it stands leads 
to a less severe view than that taken by 
the Magistrate. There is no evidence 
whatever that Natha had any ietention 

of killing Jo wahira or that he knew that 

he was likely to kill him. Except the state- 
ment of Jowahira there is no evidence 
that Natha aimed at Jowahira’s head. 
I, therefore, alter the conviction to one 
under S. 325, 1. P 0. At the same time 
the beating was a brutal one infiioted 


on an old man by 'a young one and 
Jowahira according to the medical evi- 
dence, has lost the use of both his arms 
for the rest of his life. Taking all the 
circumstances into consideration I. reduce 
the sentence to one of eighteen months 
rigorous imprisonment. The fine which 
is quite unsuitable to a poor labourer is 
remitted. 

G.u. Conviction altered. 
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Fporde and Tek Chand; JJ. 

Shera and others — Plaintiffs — Apel" 
lants. 

v. 

Gahna and others — Defendants — Res- 
pondents. 

First Appeal No. 802 of 1922, Decided 
on I4th March 1927, from decree of Sr. 
Sub-Judge, Sheikhupura, D,'- 4th Janu- 
ary 1922. 

Practice — Finding not based on pleadings 
and tnconsistent with them — Retrial was 
ordered 

Where the lower Court upheld the plea ot 
estoppel on grounds which were not only n(^ 
pleaded in the written statement, buc which 
were inconsistent w'ith what wasstated there- 
in and with regard to which no issue had been 
framed : 

Held : that there was no proper trial of the 
suit in the lower Court and it should be re- 
manded for retrial. [P 8C4 C 1,3] 

Shambhu Lai Pari for Makand Lai 
Pari — for Appellants. 

Muhammad Amin and Anant Ram 
Khosla for Khurshid Zaman for Res- 
pondents. 

Judgment — On 22nd February 1922 
the plaintiffs, nine in number, re- 
preseutiug themselves to be coUaterajs 
in the third degree of one Azmat, insti- 
tuted a suit for possession of the land 
measuring 376 kanals and 11 marlas on 
the alle-atioo that the land was ances- 
tral of the plaintiffs and the alienor, that 
it had been sold by Azmat to the ances- 
tor of the defendants in 1993 without 
consideration and necessity, and that 
though Azmat, alienor, had died in 1899, 
he had left a widow Mt. Muradau, who 
died in 1920 aui, therefore, the suit was 
wichin time. 

The defendants pleaded that the suit 
was time barred, that 

the plaintiffs’ ancestors had brought a declara- 
tory suit before 1893 in respect of this very 
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land and tbo lUieniition made by Azmat ; but 
t-bat they rolinquishod their riijbts as against 
tho defendants, 

and, therefore, the plaintilfs wore estopped 
from tnaint.iining the suit, and tliat 
the sale had been effected for considera- 
tion and valid necessity. The dofondant 
Murad was examined in Court on 30th 
June 192L, and state! that beloro the 
alienation no v sought to be impeached 
there had been another sale of the same 
laud to the defendants for Rs. 400, that 
Khadim and Ismail and other rever- 
sioners of Azmat had s-ued to contest 
that sale, but ultimately withdrew the 
suit on a compromise, under which 
Rs. 200 more was paid to the vendor and 
a fresh sale-deed for Rs. 600 executed. 
It was stated that it is this subsequent 
sale for Rs. 600 which is the subject of 
the present suit. 

On these pleadings the Court framed 
the following three issues : 

(1) Is the suit burred by time ? 

(2) SVas the sale for ooasideration and valid 
necessity ? 

(3) Was this sale the result of a compromise 
between the plaintiffs’ predecessors and the 
vendees, and are plaintiSs estopped from 
suing ? 

It seems that on 24bh August 1921 the 
defendants were permitted to file a bet- 
ter statement of their defence. The 
bettor statement, however, has not been 
printed in the paper-book and is not 
before us. The learned Judge, Mr. Din 
Muhammad passed an order on that date 

in the following terms : 

A better statement has been permitted to be 
filed. The following fresh issues arise. The 
parties to be examined. 

Murad, defendant, and 2iada, plaintiff, 
were accordingly examined the same day 
and it was noted that it was necessary to 
•send for records of suits decided in 1893 
and 1896 before any fresh issues could be 
framed and an order was pa-?8ed that the 
defendants should furnish particulars of 
these record^. The case was again ad- 
journed to 15th October 1921, On that 

date it was discovered the records could 
not be sent for as the requisite parti- 
culars had pot been feirnished by the de- 
fendants. They were ordered to do so 
within a week and the case was adjourned 
to 27th October 1921. On that date one 
of the records required was received in 
the Court, but not the other as the parti- 
oulars filed by the defendants were incor- 
rect. The case had again bo be adjourned, 
but on the next hearing (18bh November 
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1921) it was reported that the required 
record was missing. An enquiry was 
ordered in this matter and the case ad* 
jo'UM'ed once again to the 14tli December 
1921. In the meantime Mr. I')in Muhiin* 
mad was trarsforrod and T^Ir. Asad Jan 
succeeded l)ira. On 14th Do. eml or 1921 
the record which was supposed to have 
been mi-sing, was received from the 
record room. No fresh issues were 
framed by Mr. Asad Jan and though the 
defendants’ counsel urged that in o dor to 
determine the question of limitation it 
was necessary to find whether Azmat had 
left a '* legal widow ’’ or not, the learned 
Judge refused to grant this request, re- 
marking that ho did not see its impor- 
tance. Th • c ISO was adjourned for argu- 
ments to the 19th Deceml)er and on 4th 
January 1922 judgment was pronounced 
dismissing the suit on the ground that 
the plaiatiiTs were estopped from maiu- 
taioing the present suit, 

because Kbadim and Umar had instituted a 
suit to contest the sale of 1893 which ended in 
a compromise effected on 12th May 1893. 

The learned Judge in support of. his 
finding that the plaintilfs were estopped 
from suing also referred to another suit 
between Sakhar and Sukho as plaintiffs 
and Azmat and Nawab as defendants, 
which had been dismissed on 15th 
July 1895. 

Against this judgment and decree a 
first appeal has been preferred by the 
plaintiffs and it has been contended on 
their behalf that the learned Judge was 
not justified in upholding the plea of 
estoppel on the ground that Khadim and 
Umar had instituted a suit to contest the 
sale in question in 1893 which had re- 
sulted in a compromise. It is clear from 
the written statement of the defendants 
as well as from the oral statement of 
Murad, defendant, and the form in which 
issue 3 was put that the defendants had 
origiually based their plea of estoppel 
upon a compromise which they alleged 
had been arrived at between the ances- 
tors of the plaintiffs and Az nafc vendor 
in a suit relating to a sale prior to 1893. 
Mr. Anant Ram for the defendants*res- 
pondents, however, now concedes that as 
a matter of fact no such prior sale had 
been effected nor any suit filed, which 
was adjusted by a compromise resulting 
in the sale now in question. He states 
that the plea of estoppel as raised in the 
pleadings on which issue 3 had been 
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frame.1 was really put ..‘f 

clients incomplete ignorance of J^e rea 

^tt^e“rowefcour~lnroo 

; ■r.f.iiwp.i "" ‘‘mr: 

Khadim and Ismail had S'^d a smt to 
contest the sale in He 

they had suhseQuentlv 

states that f regard to which 

S’ T.' ‘3 i-r s 

frame fresh issues. “^r^^Din’^M^ 

we e actually framed^ byj- 

hamm id nnnortunity of meeting 

plaintiffs had no ^PP (. better 

the ‘J®'®®^'“'‘^o®eover *^the compromise 
statement. iflQS on which the 

dated 12th May .’y had not 

iTXed o^xhthTtei in%his case. 
Tus afso a question for consideration 

u \Lrfhe compromise arrived at in a 

'^i^fwhic'' according to the defendants’ 
Twn showing, was instituted by Khadim 
J Tam vil whose descendants are plain* 

^.V 4 to 8 'is binding on Shah Muham* 
mad pUiaUff l.Taja. plaintiff 2. Allah 
^itta Vaintiff 3. and Shahal.ali, pla n- 
tiff 9 who or whose direct lineal ances- 
tors were not parties to it. The learned 

Subordinate Judge has not addressed 
himself to this aspect of the case, nor 
have ail the relevant materials been 
placed on the record, on which this 
Court could come to a definite finding. 

For the appellants it is further urged 
that the litigation of IH95 can have no 
bearin* on the presen"’ suit as the plain- 
tiffs in that suit were Sakhar and Sakhu, 
who are not mentioned in the pedigree 
table printed at p. 4 as being related to 
Azmat, but who were probably colla- 
terals of a very remote degree. It is 
contended that the plaintiffs did not 
derive their title through Sakhar and 
Sakhu and are in no way bound by the 
dismissal of their suit in 1895. 

I do not, however, think it necessary 
to give a finding on this point, as I am of 
opinion that this appeal must succeed on 

the short ground that the learned Jnd^e 

ought not to have upheld the plea of 
estoppel on grounds which were not only 
not pleaded in the written statement, 
nut whi- h wore inconsistent with what 
wa stated therein and with regard to 
which no issue had been framed. Issue 
3 had been struck with reference to 


allegations which the defemiants had 
abandoned and issues 1 and 2 have not 
been decided. Under these circumstances 
there has been no proper trial of the suit 
in the lower Court and it is unfortumte 
that the case has to be remanded for 
retrial and fresh decision, after proper 
issues have been framed and parties given 
an opportunity to prove their respective 
contentions. 

In order to avoid another possible 
remand it seems necessary to point out 
that the question whether Mt. Muradan 
was or was not the widow of Azmat alie* 
nor is of vital importance in this case 
for the decision of the issues as to limi' 
tation, and the learned Subordinate 
Judge was wholly wrong in supposing 
that this question was of no importance. 
If Mt. Muradan was not the married 
wife of Azmat, the present suit is ob* 
viously time- birred. If, however, 
Mt. Muradan did succeed him as his 
widow, it is a matte for consideration 
whet er time could run igainst the re* 
versioners during her lifetime. 

The attention of the Court below is 
also drawn to the necessity of having 
any documents on which the parties wish 
to rely formally proved and exhibited 
and the provisions of O 13, B. 4, Civil 
P. C., complied with. 

For the foregoing reasons, I would 
accept this appeal and setting aside the 
judgcueat and decre of the learned Sub- 
ordinate Judue remand the case under 
0. 41, 23, Civil P. C., for disposal in ac- 
cordance with law. Court-fee on appeal 
will be refunded and costs will be coses 
in the cause. 

Fforde, J . — I agree. 

g.b. Appeal accepted. 
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Zapab Ali, J. 

Bishan Singh and others Plaintiffs 
Appellants. 

V. 

Jiwan Singh and others — Defendants 
Respondents. 

Second Appeal No. 1126 of 1926, Deci 
ded on I2th March 1927, from decree 
of Dist Judge, Attock, D/- 10th Febru- 
ary 4926. w 

ciril P. C., S. H— Bar of res juduata— 
Previous decision must be final and necestarg 
for the Ueterminafion of that iui/. 

Section 11. thoogh not exhaustive, ia- binding, 
as fat as it goes, and, according to that sectioa 
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was erroneous. The defendants’ coun* 
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there is no bar of res judicata unless there is a 
Anal decision. [P 803 C 2] 

A finding in the former suit in order to have 
the authority of res judicata must have been 
necessary to the determination of that suit. 

[P 805 C 2] 

C. H. Oertal and Anant Ravi — (or Ap* 
pellants. 

Mehar Chand Mahajan — for Respond- 
ents. 

Jiidginent. — The parties in this case 
are Bishen Singh and his sons (plaintitTs- 
appellants) and Jiwan Singh and his sons 
and grandsons (defendants-respondents). 
Sita, father of Bishan Singh, and Maya, 
father of Jiwan Singh, were brothers, 
sons of Sobha. The defendants are shown 
in the revenue records to be the owners of 
certain agricultural lands. The plaintitls’ 
case was that though the lands were en- 
tered in the names of the defendants 
alone as owners, they (plaintiiTs) were 
cosharers therein to the extent of ^ as 
they and the defendants constituted a 
joint Hindu family 3o h the Courts be* 
low have concurred in dismissing the 
plaintiff’s suit finding that the two par- 
ties did not form a joint Hindu family. 
It was contended before the learned 
District Judge ihat the defendants were 
precluled by the rule of res judicata from 
pleading that the parties did not consti- 
tute a joint family because in another 
suit it was finally decided that they did. 

That other suit was brought by one 
Godar Mai against the parties to the pres- 
ent suit while it was pending, to recover 
an upaid balance of account. The bal- 
ance'was executed by Bishen Singh alone, 
but Godar Mai contended that Bishen 
• Singh and Jiwan Singh were coparceners 
.and were as such oQually liable to pay the 
debt. It was found that the parties did 
form a joint Hindu family, but Godar 
Mai’s suit as against Jiwan Singh was 
dismissed on the ground that Bishen 
Singh was nob the manager of the family 

The learned District Judge came to the 

conclusion that the finding in Godar 
Mai’s case that the parties formed a 
joint Hindu family did not operate as 
res judicata in the present case because 
the final dismissal of that suit as against 
Jiwan Singh made that finding necessary 
and superfluous. 

In second appeal it is argued on the 
authority of Sahibzadi Begam v. Moham- 
mad Umar (l), and certain other 
rulings that the Distri ct Judge's view 
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sel replies that the findings in Godar 
Mai’s case being: (l) that Jiwan Singh 
and Bishen Singh and their descendants 
constituted a joint family, (2J that 
Bishen Singh was not the manager of that 
family and (£) that, even if he was, he did 
not contract the debt as such, that suit 
could be disposed of without recording 
finding No. 1, and that finding, there- 
fore, cannot operate as res judicata in the 
present case. The argument must pre- 
vail. A finding in the former suit, in 
order to have the authority of res judi- 
cata, must have been necessary to the 
determination of that suit. As it was 
not, it could not liave that authority. 

Section U, Civil P. C., though not ex- 
haustive, is binding as far as it goes. 
According to that section there is no bar! 
of res judicata unless there is a final de- 
cision. I, therefore, dismiss the appeal 
with costs. 

U.D. Appeal dismissed. 
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Abdul Raoop, J. 

Dhaniram and another — Accused 
Petitioners. 

V. 

Kaliram — Complainant — Respondent. 

Criminal Petition No. 111.2 of 1925, 
Decided on 2lst July 1925, from order 
of Magistrate, 1st Class, Hoshiarpur, D/- 
9th June 1 ^25. 

Criminal P. C., S. 145 — Requirements should 
be strictly followed — Formal order as to exis- 
tence of dispute Ukely to cause breach of peace 
is absolutety necessary to give the Magistrate 
jurisdiction. 

The powers conferred upon oriminal Courts 
by S. 145 are somewhat of an exceptional 
character bee auso they enable the Magistrate 
mentioned in the section to partially de il with 
a matter over which civil Courts have jurisdic- 
tion. Therefore the requirements of the section 
should be strictly followed A Magistrate would 
have no jurisdiction unless ho w.is-satisfied that 
there existed a dispute concerning land etc., 
and which dispute is likely to induce a breach 
of the peace A formal order to this effect 
under sub-S. (1) is absolutely necessary to give 
the .Magistrate jurisdiction : A. I. R. 1924 Lah. 
91, Foil. _ ■ [P 807 C 1] 

Fakir Chand — for Petitioners. 

N. C. Pandit and G. S. Salariya—iox 
Respondent. 

Judgment.— The following pedigree 
table will help in understanding the facts 
of this case : 


% 


> 




Dhaniram V. Kaliram (Abdul Raoof, J.) 


1927 


upou the decision in case of Haham v. 
Ralia Ram ii). Pandit Nanak Chand, 
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Jaw.ihar Singh 


Kali Ram. Dhani Ram. 

Ram Lai. 

On 27th March 1925, Kalirain applied 
under S. 145, Criminal P. C., complaining 
that Dhaniram and Ramlal were trying 
to take wrongful possession of two plots 
of land situated in the abadi of the villag® 
and possessed by the complainant and 
that there was a fear of a breach of peace. 
He stated in the petition that the accused 
had collected bricks on the plots and were 
going to construct a building tbeieon. 
On 30th March 1925, the Magistrate took 

down the statement of the 

granted an injunction prohibiting i 

construction of the building an xe i 

23rd April 1925 for the hearing of the 
case. He recorded no preliminary o^^der as 
required by S. 145, Criminal P. G. When 
the accused persons appeared before the 
Court on the date fixed,- they were asked 
to file written statements which they did 
and pleaded that the building had already 
been constructed and that very little was 
loft to complete it. They further pleaded 
that the injunction, if given effect to, 
would cause much loss as a good deal of 
expense bad been incurred in construct- 
ing it. After recording evidence and 
hearing the parties the Magistrate was not 
satisfied as to which of the parties was in 
actual possession of the plots. He, there- 
fore, decided to take action under S. 146, 
Criminal P. C. However, instead of at- 
taching the land, he made an order in the 
following terms : 

I, therefore, deem it proper that, unless the 
parties seek in civil Court a remedy in respect 
of plot D (shown in the plan attached to the 
record) on which the accused persons are con- 
structing the house, and get decided in whose 
land it is situate and who possesses the land of 
which it forms a part, the building should, 
under S. 146, Criminal P. C., remain in the con- 
dition in which it now is. Besides an injunc- 
tion under S. 146, Criminal P. 0., be issued in 
this behalf and got served on the parties. 

Against this order the present petition 
for revision has been presented, and it has 
been contended by Mr. Fakir Chand, the 
learned vakil for the petitioners, that in- 
asmuch as the Magistrate, by omitting to 
record the preliminary order required by 
S. 146, Criminal P. 0., committed an 
illegality, the order is bad in law and 
should be set aside. In support of his 
contention Mr. Fakir Chand has relied 


the learned counsel for Kaliram, on the 
other hand, has contended that the omis- 
sion to record the preliminary order was 
a mere irregularity and, unless it was 
shown that the petitioners had been 
materially prejudiced by this irregularity 
the order. could not be set aside. He has 
relied u/'OQ the following cases : Debt 
Prasad y. Sheodat Rai (2 1, I:^ur Bakhsh 
v. Emperor (3), Sajad Hussain v. Nanak 
Chand (4), Muhammad Sharif v. Dhan~ 
put Rai (5), In the matter of Chinnap- 
pudayan (o). These rulings were relied 
upon also in the case reported as Hakam 
v. Ralia Ram (1), and were distinguished 
by the learned Judge who decided the 
case. 

It is impossible to say upon meagre 
facts established in the present case that 
the petitioners have not been prejudiced 
by the procedure adopted by the learned 
Magistrate. S. 145, Cl. (l), of the Code 
provides that 

whenever a District Magistrate, Sub-Divisional 
Magistrate of the first Class is satisfied from 
a police report of other information that a dis- 
pute likely to cause a breach of the peace exists 
coucerniog any lund.or water or the boundaries 
thereof, within the local limits of his jurisdic- 
tion, be shall make an order in writing, sta- 
ting the grounds of bis being so satisfied, and. 
requiring the pirties concerned in such dispute 
to attend his Court in person or by pleader, 
within a time to be fixed by such Magistrate, 
and to put written statements of their respec- 
tive claims as respects the fact of actual posses- 
sion of the subject of dispute. 

The words of the section clearly indi- 
cate that a Magistrate is to make an order 
in writing stating grounds of his being 
Satisfied that a dispute likely to c^use a 
breich of the peace exists. The reason 
for this provision is obviously this that 
the parties should know before attending 
his Court what case they have to meet. 
This facility, however, was not afforded 
to the petitioners and, before coming to 
Court, they could not sufficiently prepare 
themselves to put forward their claim 
respecting the fact of actual possession of 

(1) A. I. R 1924 Lah. 91=4 Lab. 66. 

(2) [1907 ] 30 All. 41=(1907) A. W. N. 265=4 
A. L. (1.7 Od. 

(3) [1917] 26 P. W. R. Cr. 1917=39 I. 0. 1001 
=18 Cr. L. J. 633. 

(4) [1917] 22 P. VV. K. Cr. 1917=39 I. C. 301 
=18 Cr. L. 461. 

(5) [1914J 68 P. L. R. 1914=23 I. C. 487=14^ 
P. W. R. Cr. 1914. 

(6) [1907] 30 Mad. 548. 
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the subject; of dispute. The ])o\vers con* 
jforred upon criminal Courts hy S. 145, 
Crimin.il P. C., are sotnewhat of an 
exceptional character bee luse they enable 
the Magistrate mentioned in the section 
to partially deal with a matter over which 
civil Courts have jurisdiction. There- 
fore, it appears to me that tha require- 
ments of the section should be strictly 
followed A Magistrate would have no 
jurisdiction unless he was satisfied that 
there existed a dispute concerning land, 
etc., and which dispute is likely to in- 
duce a breach of the peaQC. A formal 
order to this effect under sub S. (L) is 
absolutely necessary to give the Magis- 
trate jurisdiction. Thus the order con- 
plained against is not according to law 
and must bo set aside. 

I accordingly accept this petition and 
set aside the orders passed by the learned 
Magistrate. It is open to the Magistrate 
to take fresh proceedings according to law 
^f he thinks necessary to do so, or he may 
leave the parties to get their dispute 

settled by a civil Court. 

R.D. Orders set aside. 
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Zapati Alt, J. 

Dulla and anothet — Plaintiffs Appel- 
lants. 

V. 

Dakhu and others — Defendants Res- 

pondents. 

Second Appeal No. 1420 of 1925, Deci- 
ded on 23rd February 1927, from de- 
cree of Addl. Dist. -Judge, Hoshiarpur, 
D/- 2lst April 1925. 

CosharersShamilal—‘Ba$ab Rasad khewat" 
means in rit^erslde villages, ^according to area 
o) khewat holding.* 

Although in ordinary vill.age the meaning of 
the word “hasab rasad khewat” in respect to 
partition of shamihit laud is according to the 
revenue assessed on the*holding” in a village 
subject to river action, whore the revenue as- 
sessed is fluctuating and the khewat holding in- 
cludes submerged land, it must be held to mean 
according to the arevof the khewat holding : 
GO P. R. 1919, Foil. [PhOiCl] 

Niaz Muhammad — for Appellants. 

Aziz Ahmad — for Respondents. 

Judgment. — Where the rule for parti- 
tion of sbamilat land is expressed by the 
well-known phrase *'hasab rasad khewat’* 
a controversy not infrequently arises over 
the interpretation of the word “khewat" 


which may mean cither a proprietary 
holding as distinguished from a shainilab 
or any other holding or the land revenue 
assessed on a proprietary holding. The 
rule for partition in the present ciso also, 
as stated in the wajib-ul-arz prepared at 
,the Settlement of 1881 and repeated in 
the wajih-ul-arz of the Settlement of Ifu- 
12 was hasab rasad khewat and the 
proprietors originally agreed that khewat 
meant “ revenue assessment" but they 
disagreed as to which assessment, that of 
1884 or 1911'12, was to bo taken into 
account for determining their rights. An 
application for partition was made to the 
revenue authorities in 1922 and the rev- 
enue officer decided that partition was 
to bo made according to the revenue as- 
sessed in 1884. 

On appeal the Collector directed tiiat 
the revenue officer should proceed to de- 
cide the question as a civil Court. The 
parties accordingly filed their pleadings 
and the plaintiffs’ case was that partition 
should be ‘hasab rasad zar khewat 1911* 

12" (in accordince with the amount of 
revenue assessed in 1911-12). The de- 
fence was that it should bo according to 
ancestral share? and land (hasab liisas 
jaddi wa arazi). The following were the 
issues framed : 

(1) Whether partition should be effected ac- 
cording to the land res’enuo of the last settle- 
ment as laid down in the wajib-ul*arz of 
10L2-1S. 

(*2) Or according to the laud revenue of 1881 
settlement as laid down in the wajib-ul-arz of 
th it settlement. 

(Sj Or according to the ancestral sharo.s. 

The trial Court found in favour of the 
plaintiffs holding thit it was the assess- 
ment of 1911*12 according to wiiich par- 
tition should be made. 

On appeal, the learned District Judge 
arrived at the conclusion that the mea- 
sure of rights in the sbamilat land should 
be the area of the holding including the 
land submerged and not the land revenue 
assessed at the time of partition. 

The plaintiffs appeal, and it is argued 
on their behalf that the learned District 
Judge has overstepped the pleadings of ^ 
the parties and has applied a rule which 
was not comtemplated or relied upon by 
either of them. This contention does nob 
appear to be well founded. 

The village in question being a riverine 
one, it is subject to the action of the 
water and the “revenue assessment" is, 
therefore, not a fixed but a fluctuating 
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quantity . It is obvious, however, that the 
rights or shaves of proprietor in the 
shamilat are not variable, and it cannot 
be said with any show of reason that if 
a proprietor paid less revenue in 191112 
than what he did in 1884, his share in 
the shamilat should decrease in propor- 
tion to the decrease in the assessment. 

The village was not owned on ancestral 
shares but possession was the measure of 
right. What the defendants, _ therefore, 
meant by the plea that partition should 
be made according to ancestral shares and 
land was that each proprietor’s shares in 
the shamilat was in proportion to the 
area of his proprietary land. There can 
be no other measure of right in shamilat 
in riverine village and the pleading of the 
parties and the term “khewat should be 
interpreted in a reasonable and equitable 
manner. The same was the view taken 
in Sahib Khan V. Ladiani {D where it 
was held that 

.'lUhough in ordinary villages the meaning of 
the words “hasab.rasad khewat in respect to 
partition ot shamilat land is ‘‘according to the 
revenue assessed on the holdings in a village 
subject to river action, where the revenue as- 
sessed is fluctuating and the khewat hold- 
ing includes submerged land, it must be held 
to mean “ according to the are^i of the khewat 

holding ” 

In ray opinion the judgment of the 
learned District Judge which is btsed upon 
the above ruling is correct and I, there- 
fore, dismiss the appeal with costs. 

D.D. Appeal dismissed. 

‘■*"(1) Liyi3] 69P R. l9i;^=S5 P. w7 K ' 1915 
=18 I. C. 137=57 P. L. R. 1913. 
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Fporde and Addison, JJ. 

Sher Alam — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 1320 of 1926, 
Decided on 21st February 1927, from 
order of Ses-^. Judge, Rawalpindi, D/- 7th 
December 1926. 

Penal Code, S. ZOO— Deceased not armed and 
unable to defend when attacked — Offence 
murder and does not come within- Szeep. 4. 

Where the accused took undue advantage of 
the victim, who was lying on his oharpoy when 
be WrtS attacked with a formidable ^ weapon, was 
not armed and was not in a position to defend 
himself. 

Held: that the crime was one of murder even 
though committed without premeditation and 
in the heat of passion. [P 308 C 23 


1927 

Ghulam Mohyud-Din—lor Appellant* 

Des Raj Sawhney—ioT the Crown. 

Judgment. — This is a very clear case 
of murder as a result of a sudden violent 
impulse. Mr Ghulam Mohyud Din has 
sought to bring the case within Ex. 4, 

, S. 300, I P C. He says that the deceased 
met his death as the result of a sudden 
fight in which there was no premeditation 
on the part of his client and that the 
fight arose out of a sudden quarrel. It is 
quite obvious upon the facts of this case 
that Excep. 4 could not be applied. The 
appellant, no doubt, acted without pre- 
meditation and, it may be conceded in 
the heat of passion provoked by a sudden 
qu.arrel, but there is not the slightest 
doubt that he did take undue advantage 
of the victim of his violence inasmuch as 
the latter was lying on his charpoy when 
he was attacked with a formidable weapon. 
The deceased was not armed and was not 
in a position to defend himself. Under 
the circumstances the crime is one oL 
murder and the trial Judge has awarded 
the smallest sentence which the law per* 
mits for such a crime. 

This appeal must be dismissed. 

R.D. Appeal dismissed^ 
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Dalip Singh, J. 

Jhanda — Petitioner. 

V. 

Muhammad Ismail and another Res- 
pondents. 

Civil Revn. Petn. No. 85 of 1927, 
Decided on 30th January 1927, 
order of Dist. Judge, Sialkot, D/ 29th 
June 1926. 

Civil P. C., S. 115 — Misconstruing the lato 
underlying trial Court's judyuient ^ 
omission to decide a material question of to 
are a good ground for revision. 

Where a lower appellate Court misconstrued 
the law ou which the judgmeut of a trial Court 
was based, i. e.. where it wrongly held from ‘Ha 
tenor of trial Court's judgment that the trial 
Court’s order was under 0. 21, B.92. where 
judgment was equally consistent with an order 
under S, 1 >1, which was appropriate to the case, 
or where it also omitted to decide the question 
(which was material to the case), whether tbe 
word “interests” in.O. 2 l, R. 90, includes the in- 
tsrestb a so of an intending auction-p’ rchaser. 

Held: that a revision would lie. [P 809 C 3] 

Mool Chand—toT Petitioner. 

Akbar Aft— for Respondents 


Jhanda v. Md. Ismail 



1927 


Qdtab Dik V. Hazuui Mal 
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Judgment. — In execution of a decree 
sigainsb a minor judgment-debtor a 
hou e belonging to the juilgmont-dehtor 
was orde ed bo be sold *on 3rd May 1926, 
at 10 o’clock. On Gth Ma> one Jlvanda pub 
in an application to the Court stating 
that he was an intending auction-pur- 
chaser, but that noau;t'On had been held 
on 3rd May at all, that subsequently he 
had learnt that there had been auction on 
4th May 1926, that the property had been 
sold at this au ;tion for Rs. 2,950 and 
that he himself was willing to pay 
Rs. 3,400. He sUiJgested that the auction 
had been improperly beUi and personally 
bonelited some persons. The Court called 
for the eport of the auct.ioneer, held that 
the sale had taken place on 4th and not 
on 3rd, set aside the sale and directed a 
resale on 9th. On 9th it appears that the 
property was sold to Jhaada for Rs. /,000. 
The Court had given no notice to the first 
auction-purchaser, but proceeded to act 
on the application of Jhanda and the 
auctioneer’s report. The auotion-|^r- 
chaser then appealed to the learned Dis- 
trict Judge. The learned District Judge 
held that tne Court has pu ported to act 
under O. 21, R. 92 as shown by the trend 
of its judgment and tha the application 
was under 0 21, R. 90 because its con- 
tents. conveyed that idea. He then ho Id 
that Jhanda bad no interest to enable 
him to apply under 0. 21. R 90 and he, 
therefore, accepted the appeal and con- 
firmed this sale in favour of the hr-t 
auction-purchaser the appellant befoio 
him. Jhanda has appealed to this Oourb. 

A preliminary objection is taken by 
counsel for the respondent that no appeal 
lies. He contends that if the order of the 
Court was imder O. 21, R. 92 then no 
second appeal lies to this Court and that 
if the order of the Court was under S.161, 
then also no second appeal lies to this 
Court. The learned counsel for the ap- 
pellant concedes that this is so, but urges 
that the appeal should be treated as a 
revision He contends that the Court is 
wrong in holding that the application 
was made under O. 21. R- 90 or th^ ^e 
order of the Court was under O. 21, 
R. 92 and that, therefore, the order must 
be taken to have been made under S- Ip^ 
and, therefore, no appeal lay to the Dis 
triot Judge. In the alternative he con 
tends that the word “ij'terest” in O. 21, 
R. 90 is wide enough to cover the case of 
an intending auction-purchaser. It seems 


to me that there is force in his contention . 
There is nothing in the application or in 
the order to show that the trial Co' it 
purported to act under 0. 21, R- 92, 
becau'e I am unable to see huw the trend 
of the judgment would have been different 
if it had purported to act under S. 151. 
If. then fore, it is correct that the word 
^'interests” does not apply to the case of 
intending auction-purchaser it must be 
taken tha» the Court acted under S. 151 
and not under 0.21, R. 92. If on the 
other ban the ai plicant's interests were 
affectel within the meaning of the phrase 
in 0. 2L, R. 90 then the Court was wrot g 
in holding that he had do such mtere-ts. 
In either event the order passed in appeal 
cannot stand. 

I, thoroforo, accept this revision, but 
I find that the auction-purchaser, the res- 
pondent bo o, was never given a chance 
to make good any contention he might 
have had to raise as to the proper con- 
duct of the sale. It was ■ ecessary to give 
him notice before proceeding to act on 
the application of Jhanda. I, therefore, 
treating this appeal as a revision, accept 
it a''d remand the case to the trial Court 
to determine after giving notice to the 
respondent auction* pm chaser whether the 
sale was properly held or not. The Court 
will a so decide the po'nt as to whether 
Jhanda s applyi' g under 0. 21, R, 90 or 
under S. 15L and what section it any it 
purports to act under anu also whether 
S 151, appUe to the case or not. I also 
set a-ide the order of the trial Court con- 
firming the sale in favour of Jhanda. The 
Court will also give notice to the judg- 
ment-debtor and his guardian ad litem to 
enquire if they wi h to abide by the com- 
promise in the appellate Court in the 
present circumstances. 


j.v. 


Case remanded. 
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Campbell, J. 

Q Utah D in — J udgraent-debter Appel- 


lant. 


v. 


Bazuri Mal — Decree-holder — Respon- 
dent. 

Mice. Second Appeal No. 693 of 1925> 
Decided on l8th March 1925, from order 
of Dist. J., Multan D/- 5th June 1924. 
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(a) Civil P. a. S5. 2. 47. O.n R. 

cation to record adjxistvient oj a decree-Order 

of rt fusnl is a decree. 

order refusing the application to record 
the adiustn^ent oi n decree is also a decree 
and until set aside or varied by a Court of 
or in review bv the Court which p.ssed 
2 ?. ifi All 129- 11 Bom. 57 ; 18 Mad. 

*"(6) Vu’if P. C., 0. 47, R. O-Order dismissing 
an application for review is not appealable. 

An order dismissing an "oT 

is not appealable. Li' 810 C 

Sheikh Iftikhar Ali~ioi' Appellant. 

Judgment.— This appeal was con- 
verted into an application for revision 
at the instance of the Court office when 
it was presented, but the learned counsel 
who appears in support of it olaitns that 
an appeal lies and he is ooiTect. I deal 
with the appeal as an appeal. 

la execution proceedings before the 
Senior Subordinate Judge the judgment- 
debtor applied for certification of an 
alleged payment made by him to the 
decree-holder of Ks. 3,800. This applica- 
tion was dismissed on the 5th February 
1924, the finding being that judgment- 
debtor had failed to prove payment. On 
the 7th February 1924, the judgment- 
debtor put in an application stating that 
he was unable owing to his wife’s illness 
to appear with his evidence in the shape 
of a receipt on the 5th February and he 
asked for another opportunity to be given 
to him to prove payment. This applica- 
tion was rejected by the Court on the 
27 th February. The Court held, firstly, 
that a second application for certification 
after dismissal of a previous one could 
not lie and, secondly, that there were no 
grounds for review of the previous order 
treating the application as one for review 
at the request of the judgment-debtor’s 
counsel. No appeal was preferred against 
the order of the 5th February, but an 
appeal was lodged in the District Court 
against the second order of the 27th 
February passed on the second application. 
The learned District Judge held that no 
appeal lay against the dismissal of a peti- 
tion for review and consequently he dis- 
missed the appeal. 

In second appeal before this Court it is 
contended that the order of the 27th 
February was one passed under S 47, 
Civil P. C., and hence was a decree and 
appealable. The appellant, however, is 
confronted with the diffioulty that the 
order, of the 5th February refusing the 


Bute Shah v. Gueanditta (Addison, J.) 1927 

O. 21, B. z—Appli- application to record the adjustment o^j. 

the decree was also a decree [this has 
been ruled in Jamna Prisad v. Mathura 
Prasad (l), Raugji v. Bkaiji Harjivan 
(2j and Guruvayyav. V udayappa (d) and, 
until set aside or varied by a Court of 
appeal or, in review by the Court which 
passed it, was final. The application of 
the 7th February, therefore, lay only as 
an application for review and its refusal 
was, as the learned District Judge has 
held, not appealable. 

I am unable to interfere, and I dismiss- 
the appeal. 

N K. Appeal dismissed. 


(1) [189ij 16 All. l-.9=(189i) A. W. N. 6. 

( 2 ) [18b7] 11 Bom. 57. 

(3J [1896] 18 Mad. 26. 
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Addison, J. 

Bute Shah — Decree-holder — Petitioner. 


V. 


Res- 


Guranditti, — Judgment-debtor ” 
pondent. 

Civil Revn. Petn. No. 613 of 1926,^ 
Decided on 5th January 1927, from order 
of Sr. Sub'J., Sialkot D/- 25th May 1926. 

Civil P. C., S. 60 (c) — Judgment- Jehtor must 
prove that he is agriculturist in fact, to claim 
exemption. 

It lies on the judgment-debtor to establish 
that bo is an agrioulturist in fact and not 
name, before he can cl.iim exemption unde 
S 6U : 3a .All. 307 r 65 P. R. 19o9 and 2“^ 
Bom. 125, Foil. [P 811 C ll 

J.N.Malhotra — for Petitioner. 

Judgment. — The decree-holder at- 
tached two houses belonging to his judg- 
ment-debtor in order to bring them to 
sale in execution of his money-decree. 
The judgment-debtor objected that they 
were not liable to attachment and sale as 
he was an agriculturist. The executing 
Court held that the judgment-debtor was- 
oaly an agriculturist in n (me as he had 
mortgaged the whole of *his holding and 
hid no cattle. It considered that oae- 
house was sufficient for the judgment- 
debtor and released the house, marked 


X on the plan, from attachment. It 
ordered the second house, to be sold. Tho 
judgment-debtor appealed to the Senior 
Subordinate Judge. He accepted the ap- 
peal as regards the house ordered to be* 
sold by tbe executing Court on the ground 
that it was tbe residential house of the 
'judgment-debtor who was an agrionltarist. 
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Kartau Singh v. Mt. Lachhmi (Jai Lai, J.) 


The lowor appellate Court, however, has 
accepted the tinding that he was only an 
agriculturist in name as his land was 
all under mortgage and he had no cattle. 
Against this decision revision petition has 
been presented in this Court. 

It was held in Jamna Prasad Rant v. 
Raghanath Prasad (l) that it lay on the 
judgment'debtor to prove that the house 
was st) iotly of the nvture contemplated 
by the provisions of S. GO (c), Civil P. C., 
i.e., the burden of proof lay on the judg' 
ment'debtor to establish tliat he was an 
agriculturist not in name but in the strict 
sense of the term and occupied the house 
as such agriculturist. A similar view 
seems to have been taken by the Punjab 
Chief Court in Attar Singh v. Bhaguan 
Das (2); see also Pandurang Balaji v. 
Krishnaji Goviiid tS). Following tliese 
authorities t hold that it was for the 
judgment’debtor to eatablish that he was 
an agriculturist in fact and not in name 
before he could claim exemption. I, 
therefore, accept this revision petition and 
setting aside the order of the appellate 
Court, restore that of the executing Court. 
The respondent has not appeared and, 
therefore, I order the parties to bear 
their own costs hero and before the appel" 
late Court. 

j V. Order set aside. 

(!) [1913] 35 All. 3u7=19 I. C. 125-11 A. L. 

(21 [1909] 65 P. R. 1909=141 P. L. R. 1909= 
2 1. 0. 933=104 P. W. R. 1909. 

(3) [1903] 28 Bom. 125=5 Bora. L. R. 799. 
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Kartar Singh and another — Plaintiffs 
— Appellants. 

V. 

Mt. Lachhini — Defendant — Respon- 
dent. 

Second Appeal No. 469 of 1927, Deci* 
ded on 10th May 1927, from decree of 
Dist. J., Shahpur, D/- 3rd January 1927. 

(a) Custom (Punjab) — Marriage — Woman 
living with a man for four years and then 
turned out — Man marrying another woma7i— 
Former not attempting to assert her conjugal 
rights — Presumption of marriage cannot be 
drawn. 

A woman lived with a mnn for four years and 
gave birth to two children. No form of mar- 
riage was performed between the parties. The 
man then married another woman and bad two 
sons by her. After this marriage the first 


womiin was turned out nml though the maU) 
Was alive for nearly ton \cars after that inci- 
dent, she never asserted licr rights as his wife, 

Held : that such contimiod cohabitafion had 
not beou established as to raise a leg.il inference 
of valid marriage. [P ^ 

(b) Civil P. C., S. lOO^Infcrencc from facts- 
iS not gucstion of fact. 

Whether the facts found justify the legal 
inforeuco of valid m.ivriage is not a question of 
fact. [P 812 Cl] 

Shambu Lai Puri and M. L. Ptiri 
for Appellant. 

Ram Chand Manchanda — for Respon- 
dent. 

Judgment. — The only question in this- 
case is whether Mt. Lachhmi is the 
widow of Attar Singh and as such enti- 
tled to be maintained out of his estate. 
It is admitted that she was originally 
married to another iierson who had died 
before 1907 and tliat Attar Singh also' 
had a wife who died in 1907. Tho Dis- 
trict Judge has found that from 1907 to 
1913, Mt. Lachhmi lived with Attar 
Singh in bis bouse and bore two daughtei's- 
to him who, however, died in infancy^ 
In 1913 Attar Singh married another 
woman, Mb. Bhagwanti, from whom he 
got two sons, tho appellants before me. 
They are both minors and have sought 
a declaration in this action that 
Mt. Lachhmi is not widow of Attar Singh,, 
but was only his concubine. 

Some evidence was given at the trial 
about the factum of the ceremony of 
chadar andazi between Mb Lachhmi and 
Attar Singh, f ut this evidence has been- 
disbelieved. The District Judge has, how- 
ever, held that the law being against a 
presumption of concubinage, the fact of 
continued cohabitation and tbo birth of 
two daughters to Mt. Lachhmi by Attar 
Singh, should raise a strong presumption 
of a legal marriage between the two and 
therefore that Mt. Lachhmi was a widow 
of Attar Singh. In coming to this con- 
clusion, however, the learned Judge has 
ignored the important fact that immedi- 
ately on the marriage of Mt. Bhagwanti'. 
with Attar Singh Mt. Lachhmi was 
turned out and during the 12 or 13 years 
that Attar Singh survived after that 
marriage she took no steps whatsoever to 
assert her rights as the wife of Attar 
Singh. In my opinion such continued 
cohabitation has not been established in 
this case as to raise a legal inference of 
valid marriage. The marriage with Attar 
Singh of Mt. Bhagwanti and the repudi- 
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atioa by the power of Mt. Lachhmi are 
^ery important factors which counter- 
balance the presumption of valid marriage 
between the two. 

I have carefully considered the objec- 
tion of the learned counsel of the respon- 
dent that I am in fact setting aside a 
finding of fact by the District Judge, but 
I do not think that I am doing so. On 
the other hand, assuming the facts to be 
as found by the District Judge, I have 
arrive! at the conclusion that they do 
not justify the legal inference of valid 
marriage, it being admitted that there is 
no reliable direct evidence of the ceremony 
of chadar andazi. 

The result is that t accept this appeal, 
set aside the decree of the learned Dis- 
trict Judge, and restore that of the trial 
Court. I leave the parties to bear their 

own costs throughout. 

T, ry Appeal accepted. 


A. I. R 1927 Lahore 812 

Tek Chand and Agha Haidar, JJ. 

Kali Charan — Defendant — Appellant. 

v. 

Jagan Nath and others — Plaintiff and 
TJefendants— Respondents. 

First Appeal No. 1903 of 1925, Decided 
on 4th May 1927, from decree of Lst 
Cl. Sub Judge, Delhi, D/- 29th June 1925. 

Hindu Law — Joint family — Debts — Son's 
liability. 

The managing coparcener of a joint undivided 
estate cannot alienate or burden the estate 
^ua manager except for purposes of necessity ; 
but if he is the father and the reversioners are 
the sons he may, by incurring debt, so long as 
it is not for an immoral purpose, lay the esttte 
.«pen to be taken int execution proc*'ediog upon 
a decree for payment of that debt : A. I, B 
1924 P. C. 60, Foil. [P 813 C 2] 

Sardha Mam and Lai Chand — for Ap- 
pellant. 

Des MaySawhney and Behari Lai — for 
Respondents. 

Agha Hiidar, J. — This is a defen- 
dant’s appeal arising out of a suit for a 
declaration that a certain decree passed 
by the learned Subordinate Judge of Delhi 
on 25th October 1925, in favour of defen- 
•dant 1, is fictitious and collusive, and has 
been obtained fraudulently and that, 
therefore, it is null and void and ineffec- 
tual and is not at all binding upon the 
plaintiff. It is further prayed that in 
’Satisfaction of the said decree the whole 


or any part of the family property, de- 
tailed at the foot of the plaint, which is 
ancestral and undivided property and is 
owned jointly by the plaintiff and defen- 
dant 1 is not liable to be put to auction 
and sold in exscution of the decree ob- 
tained by Kali Charan. The learned Sub- 
ordinate Judge decreed the plaintiff’s suit 
in respect of ith share of the house in 
suit. Defendant 1, Kali Charan, has come 
up in appeal to this Court. The facts are 
briefly these : — 

Under two sale-deeds dated respectively 
the 17th August 1916 and 27th August 
1917 Ram Gopal the father of Jagan Nath 
or Jaggu, plaintiff-respondent and Nikka 
the brother of Ram Gopal transferred a 
certain house to Kali Charan, defendant 1 
for a consideration of Rs. 4,000. Out of 
this consideration a sum of Rs. 2,000 was 
p lid to Nikka defendant 3 in the present 
suit, Rs. 1,000 was paid to Ram Gopal 
defendant 2. It is further alleged that a 
sum of Rs. 1,000 was left with the vendee 
to be paid to Jaggu, the present plaintiff 
on hie attaining majority. On 2l8t No- 
vember 1917, Jaggu, while he was a 
minor, brought a suit against KaliCharau 
on the allegation that the property trans- 
ferred to him was joint family property 
and that there was no antecedent debt and 
that the alienation was without any valid 
necessity and, therefore, it was not bind- 
ing upon him, as a 'member of 'the joint 
family. The trial Court decreed the suit 
for Dossession of half of the house. The 
lower appellate Court decreed the plain- 
tiff’s suit for exclusive possession of the 
whole house. The matter came up in 
second appeal before this Court, and on 
2Lst December 1921, a Bench of two 
learned Judges allowed the appeal of Kali 
Charan defendant This judgment is re- 
ported as Kali Charany. Jaggu (1). The 
learned Judges held 

that the plaiatiff, i.e., Jaggu, is however enti- 
tled only to joint, and not to exclusive, posses- 
sion, and in this respect the decree requires to 
be modified. 

They accordingly modified the decree. 

Jaggu applied for execution of thi« de- 
cree against Kali Charan. Kali Charan 
objected. The matter ultimately came up 
again to this Coart and it was held that 
Jaggu might be put in joint possession 
with Kali Charan. This order is dated 
22ad May 1923. 

In the meantime on 3Lst August 1920, 
Kali Charan brought a suit against N ikka 

(1) [1921] 67 I.C. 89. 
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and Ram Gopal for fche refund of the sum 
of Rs. 3,000 which he had paid to them 
plus costs svhioh he had incurred in the 
litigation. On 25th October 1922, Kali 
Charan’s suit was decreed for a sum of 
Rs. 3,427 odd. 

It may be mentioned here that Kali 
Charau had a money claim, independently 
of this alienation, against Nikka only. Ho 
obtained a decree on the foot of tl)is 
money claim and in execution of that do" 
cree he attached and put up Ibh share in 
the house for sale and ultimately pur" 
chased it himself. This Ith share i not 
now the property of Nikka and in respect 
of it there is no dispute in the present 
litigation. 

Now Kali Charan applied for execution 
of the decree which he had obtained 
against Ram Gopal and Nikka for ttie 
sum of Rs. 3,427 odd on 25th October, 
1922. He proceeded to attach 54th of the 
house in execution of that decree. Jaggu 
raised certain objections against the at' 
taohment proceedings under O. 21, R 53, 
Civil P. C. Those objections were over- 
ruled and Jaggu has accordingly brought 
the present suit against Kali Charan 
under the provisions of 0. 21, R 63. 
Civil P. C., on 12th November 1923. In 
this suit ho impleaded Ram Gopal and 
Nikka as well. The learned Subordinate 
Judge in a judgment, which is somewhat 
difficult to understand, gave him a decree 
in respect of ith share of the house only. 
In other words he decreed the suit to this 
extent that he exempted ith share of the 
house from the attachment and sale of 
the property in execution of Kali Charan’s 
decree. 

Kali Charan has come up in appeal to 
this Court and has challenged the decree 
of the Court below. The main points 
urged on behalf of Jagan Nath plaintiff- 
respondent, are two. At first he pleaded 
that the debt incurred by Nikka and Ram 
Gopal, i. e., his uncle and his father res- 
pectively, were immoral and not binding 
upon him. In the second place he tried 
to make out that the property had ceased 
to be joint Hindu family property, 
because there had been a disruption of the 
coparcenary body. 

On the first point Mr. Sardha Ram has 
taken us through the evidence. I find 
that there is no reliable and satisfactory 
evidence to prove that Rvm Gopal and 
Nikka were men of immoral character or 
that the property was transferred by them 


in order to raise money for immoral pur- 
poses. I may also observe that the find- 
ing of the Subordinate Judge is in favour 
of Kali Charan and the learned Judge had 
definitely come to the conclusion that the 
debts were not contracted for immoral 
purposes. 

As to the second point the position is 
very anomalous. While it was urged on 
behalf of Jagan Nath that there was a 
disruption of the joint Hindu family, wo 
find in the relief claimed by him in the 
plaint that he distinctly says -that the 
property is ancestral and undivided and 
**is at present jointly owned by him and 
Kali Charan. Further his statement was- 
taken before the se tlement ot issues by 
the learned Judge. It is printed at p. 18 
and puts tlie matter beyond all possibility 
of doubt. He says : 

1 }kud R;ini Gopal aud N’ikk.i constitute a joint 
Hindu family. Our property is joint. It has 
never been partitioned. 

We have been taken through the evi- 
dence of the plaintiff Jagan Nath, his- 
uncle Nikka and his father Ram Gopal 
and we find that there is nothing tn 
show that there has been any such dis- 
ruption of the coparcenary as would 
amount to a partition of the shares be- 
longing to the various members of the 
family. In fact there was no issue raised 
on the point and the argument directed to 
it is merely an after-thought. The law 
on the subject is clearly laid down by 
their Lordships of the Privy Council in 
the leading case of Brij Narain Rai v. 
Mangla Prasad Hai (2J. Their Lord- 
ships for the guidance of the Courts in 
India, have laid down once and for all 
various oaunons at the conclusion of their 
judgment. The relevant portion is as 
follows : 

The managing coparcener of a joint un- 
divided estate cannot alienate or bu-de the 
estatequa manager except for purposes of ne- 
cessity ; but if he is the father and the rover- 
siouarios are the sons he may, by inourriog 
deot, so long as it is not for an immoral pur- 
pose, lay the estate open to be taken in execu- 
tion proceeding upon a decree for pvymont of 
that debt. 

Applying this principle laid down by 
the highest authority, I find that Kali 
Charan in execution of the decree, which 
he obtained agiinst the father of the 
plaintiff could’ proceed against the whole 
of the joint Hindu family property in 
order to satisfy his decree. 

(2) A.l R. 1921 P.C. 50=1G All. 95^51 LA- 
129 (P.O.). 
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This being our view I allow the appeal 
tknd setting aside the decree of the Court 
below dismiss the plaintiff’s suit with 
oosts in all the Courts. 

Tek Chand, J.— I agree. 

T> K Appeal allowed. 
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Coldstream, J. 

Ichhar Singh -Plaintiff— Appellant. 

V. 

Bur Singh and others — Defendants — 
Respondents. 

Second Appeal No. 1109 of 1926, Deci- 
-ded on 9th November 1926, from decree 
of Addl. Dist Judge, Amritsar, D - 25th 

January 1926. 

Cosharer — PartiUon—Suit for partition of 
a portion only of joint property is ?iot main- 
iainable. 

If a sharer in joint property chooses to select 
•a portion of the joint property for partition 
and to sue for partition of that alone his suit 
cannot proceed without the ac-iuicscence of the 
Jefoodant: 77 P- B. 1387, Foil.; I2i P. R 1879 
.and 48 P. P. 190G/Disi. (l» 815 C 1] 

Sain Das— ^or Appellant. 

Duni Chand— ior Respondents. 

Judgment. — Ichhar Cingh, the plain- 
tiff-appellant, was owner of a J^rd share 
in a certain parcel of land consisting 
of tliree portions numbered as 115,45 
and 52 in the revenue records and 
measuring together about 8^ kanals, 
the other sharers being Bhagat Singh, 
defendant 2, whose share was J^rd, and 
defendants 3, 4, 5 and 6 who jointly owned 
the remaining Hrd share. By a deed, 
dated 4th August 1917, Bhagat Singh 
sold the whJe of this parcel to Bur 
Singh, defendant 1. Ichhar Singh sued 
against the vendee and the cosharers 
for possession of 2 kanals 16 marlas being 
his ^rd share. The trial Court found 
that the area No. 115 had become Bhagat 
Singh's exclusive property by a partition 
•effected through the revenue officers 
and consequently Ichhar Singh had no 
title therein. As regards the other two 
areas it held that partition was proved 
by long separate possession. It farther 
held that lohhar Singh could not main- 
tain a suit for possession of his share in 
Nos. 45 and 62 without bringing into the 
hotchpot the rest of the holding (of which 
the parcel in dispute was only a part) 
in which he and .the defendants (other 
than Bur Singh) were cosharers. 

I 


Ichhar Singh appealed. The learned 
District Judge remarked that the dispute 
concerned only Nos. 45 and 52. As re- 
gards these two numbers he found that 
Bhagat Singh, 'the alienor and his 
brother had been in separate possession 
of them and had mortgaged them to one 
Rallia Ram in 1892 After the brother’s 
death Bhagat Singh had sold them to 
Bur Singh in 1917. He held in agree- 
ment with the first Court that the suit 
for possession of a share of these two 
fields alone was not maintainable and 
dismissed the appeal. 

Against this order Ichhar Singh has 
preferred the present appeal. Mr. Sain 
Das does not pres-i the appeal in respect 
of field No. 115. His contention is sim- 
ply that the suit is maintainable, and 
on being asked whether his client asks 
to ba given symbolicil joint possession 
of a third share he says that he does not, 
but seeks, as stated in the plaint, to be 
put in physical possession of an area 
equal to third of the area of fields 
Nos. 45 and 52. He relies on the ruling 
Laohman Das v. Sunder Das (1) and 
Sura Singh v. Sant Singh (2). > 

How there came to be a partial parti- 
tion affecting field H^o. 115 alone is not 
explained by either counsel. In reply 
Mr. Duni Chand cites Phani Singh v. 
Nawab Singh (3) and Muhommad Hayat 
V. Mahammed Ali (4) as supporting the 
lower Court’s decisions. 

The plaintiff’s own statement in Court 
was that the holding of which he and 
defendants 2 to 6 were share* holders mea- 
sured'some 47 bighas and the plaint stated 
that the khata had not been partitioned. 

In the case Laohman Das v. Sunder 
Das (l) the Chief Court held that where 
one of several sharers executed a sale deed 
purporting to convey the whole interest 
in a portion of the joint property another 
joint owner could maintain a suit for 
possession in common with the purchaser 
of the specific property sold, with a 
definition of the portion in which each 
party was to'have a sole interest. But 
common p)sses3ion is not the relief here 
sought. The plaintiff asks for, separate 
possession of his portion. The ruling 
Sura Singh v. *Sant Singh (2) also held 
t hat a suit for joint possession in circnm~ 

(1) U379J 1-^4 P. R. X879. 

(2) [1906] 43 P. R. 1908=123 P. L. R. 1905. 

(3) [1905] 28 All. 161=(1905) A. W. N. 333. 

( 4 ) [1915] 94 P. R. 1915=31 I. 0. 439=210 
P. W. R. 1915. 
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stances such as the present was main- 
tainable. In the judgment, however, the 
Hon’ble Judges quoted witli approval the 
principle laid down in SJiadi v. Sainditta 
(5) that if a sharer in joint property 
chooses to select a portion of the joint 
jproperty for partition and to sue for 
partition of that alone his suit cannot 
proceed without the acquiescence of the 
defendant. If the latter object the plaint 
must either be amended so as to include 
ibhe whole property or such less portion 
as the parties agree to divide or submit 
to have his suit dismissed. 

The suit, as framed, would, if decreed, 
involve the eviction of the vendee co- 
sharer and is, in my opinion, clearly not 
maintainable, and I accordingly dismiss 
the appeal with costs. 

H.D. Appeal dismissed. 

”'(j) [18H7J 77 P. R. 
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Harrison, J. 

Ghulam Nahi and others — Accused- 
Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn- Petn. No. 236 of 1927, 
Decided on 3rd May 1927, from order of 
Dist. Magistrate, Jullundur, D;- 8th 
January 1927. 

Crimin.al P. C\. S. 436— Order o/dUcharge— 
Further enquiry should not be directed unless 
the order is perverse. 

Further enquiry after an order of discharge 
should not take place unless that order is per- 
verse or foolish or based on an incomplete re* 
oord of evidence: 10 P. P, Cr. 1911 and A. I, Jt. 
19:i6 Lah. 130, Foil. [P 815 C 2] 

Ghulam Mohyud-Din — for Peti- 
tioners. 

Anant Ram Khosla for Govt. Advo- 
cate — for the Crown. 

Judgment. — In this case after all the 
evidence of the prosecution had been con- 
cluded the Magistrate wrote a lengthy 
order discharging the accused. He dis* 
cussed the evidence at length and gave his 
reasons for holding that no prima facie 
case had been made out. On application 
to the District Magistrate a further 
enquiry has been ordered. 

The law on the subject is very clear, 
the ruling case being Emperor v. Kiri (l) 
in which it is exp lained that furthe r erv 

(1) [mij ld~Pr». Or. 1911=205 

1911=11 I. 0. 182=24 P. W. R. Or. 1911. 


quiry after an order of discharge should 
not take place unless that order is ])er* 
verse or foolish or based on an incoinjjloto 
record of evidence. Sinco 191L tlierc has 
been a long succession of rulings follow- 
ing the Full Bench, the last of wliich is 
Ihirnnm Singh v. Emperor (2). The 
order of the M.igistrate may not com- 
mend itself to tlio District Magistrate, 
the Magistrate may or may not have 
attached too much importance to the 
discrepancies, and too lilHo to the proba- 
bilities; but by no straining of the mean- 
ing of the words can tlio order be said to 
be perverse or foolish. 

I find that the necessary requirements 
have not been fulfilled and the order for 
further enquiry siiould not have been 
passed and I set it aside. 

(j.H. Order accordingly . 

(2) A. 1. K.’ 1‘j20 130. 
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Shadi Lal, C. j., and Jai Lal, J. 

Kharati Ram — Defendant — Appellant. 

V. 

Dina Nath — Plaintiff — Respondent. 

Second Appeal No. 192 of 1923, De- 
cided on 7th May lb27, from decree of 
Dist. J., Jullundur, D/- 16th Oct. 1922. 

Mortgage — Cotistruclion — Mortgagor under’ 
taking to pay for " murraminat .shikast:reklit *' 
15 liable to pay also cost of reconstruction. 

Where a deed of usufructuary mortgage pro- 
vided that the mortgagor shall pay the cost of 
“ murrammat shikasl rekht ” with interest, 

Held : that the mortgagor shall pay not only 
for the ordinary repairs but also the expenses 
reasonably incurred in rebuilding the whole 
or a portion of the bouse mortgaged together 
with interest : A. I. B. 1921 Lah. 238, Foil. 

[P 817 C 2] 

Shamair Chand — for Appellant. 

Badri Das — for Respondent. 

Jai Lal, J. — The facts which hav© 
given rise to this litigation may briefly 
by stated ; On the 14th May 1913, on 
Sain Das mortgaged with possession a 
house to Kharati Bam, appellant for 
Es, 600, out of which Rs. 118 was left 
in deposit with the mortgagee to be spent 
on the construction of a staircase in the 
house and the rest was paid. It is ad- 
mitted that the Rs. 118 was not spent 
by the mortgagee. It was provided in 
the mortgage-deed that the principal 
amount would carry interest at 13 annas 
per cent, per month, that the mortgagee 
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would be entitled to do " muramuiat 
shikast rekht” to the bouse and add the 
expenses incurred thereon with the sti- 
pulated rate o£ interest to the amount 
due under the mortgage and that the rent 
realized by the mortgagee was to be 

credited to the mortgagor. 

It appears that the property was found 
by the .Vluiicipal Committee of JuUundur 
to be in a dmgorous condition and there- 
fore. on the 2nd October 1917 a notice 
under the Punjab Municipal Act was 
served on the mortgagee to demolish the 

house within six ^*^®Sed 

that part of the house fell down before 
the rest was demolished, bu it is com- 
mon ground that the whole of it was 
rebuilt by the mortgagee On the did 
Jaauiryl920. the equity of redemption 
in the house in suit was purchased by 
one Chanan Mai who is represented by 
the respondent Dina Nath before us. On 
thelfth April 1920 Chanan Mai in- 
stituted a suit for possession by redemp- 
tion of the house on payment of Rs 4'JO. 
The suit was defended by the mor gagee 
on various pleas, but the principal one 
with which we are now concerned, was 
that he had spent R. 1,117 on rebuilding 
the house in pursuance of the notice by 
the Municipal Committee and that no 
redemption could be claimed unless in 
addition do the principal advanced and 
interest thereon the mortgagor paid him 
this amount with the stipulated rate of 
interest. A total sum of Rs. 2,315 was 
thus claimed by the mortgagee. 


The Sub-Judge held that Rs. 1,152 was 
actually spent on the rebuilding of the 
house, and, deducting therefrom Rs. 32, 
the value of the materials of the old 
house taken by the mortgagee, he fixed 
the neb amount recoverable by him at 
Rs. 1,120, and adding interest at 13 annas 
per cent, per mensem thereto and giving 
credit for Rs. 244 r-^nb found to be re- 
covered by the mortgagee, he granted a 
decree for redemption on payment of 
Rs. 2,106. The plaintiff thereupon filed 
an appeal in the Court of the District 
Judge and the defendant filed cross-objec- 
tions regarding the value of improve- 
ments. The learned Judge held that 
Rs. 925 was payable by the mortgagor ^ 
to the mortgagee and varied the decree of 
the Sub-Judge accordingly He considered 
that Rs. 240 was a suffioenb allowance 
for repairs done by the mortgagee, and 
'without giving any good reason, reduced 


the amount of rent realized by the mort- 
gagee to Rs. 204 and adding interest on 
the principal amount of Rs. 600 arrived 

at the figure of Rs. 925. 

This is an appeal by the mortgagee 
against the decree of the Distri t Judge, 
and it is contended on his behalf that the 
learned Judge has based his conclusions 
on mere conjectures disregarding the evi- 
dence on the record and has misinter- 
preted the mortgage-deed and otberwise 
has misunderstood the law applicable to 
the facts of this case. We confess we 
are unable to follow the reasoning of the 
learned Judge both with regard to the 
facts found by him and the law applied 
to the case. 

The controversy before us has mainly 
ranged round the question of the cost of 
reconstruction of the house. The trial 
Court has, as already stated, held that 
Rs. 1,120 was the net cost of the mort- 
gagee. This estimate was based ou cer- 
tain receipts and a note-book produced 
by the mortgagee which showed an ex- 
penditure of Rs 1,177-6-0 and also on 
the report of a commis'*ioner appointed 
by the Sub-Judge who e'timated the cost 
at Rs. 1,152 in 1917, when the bouse 
was rebuilt. The District Judge did not 
consider the note-book produced by the 
mortgagee as sufficient to support bis 
contention, but he did not express any 
opinion on t' e receipts produced by him 
and entirely failed to consider the report 
of the commissioner. He found himself 
unable to remand the case “ to determine 
the amounts reasonably spent by the 
mortgag e on ordinary and necessary re- 
pa rs” on the ground that in his opinioo 
‘ such remand vould only mean produc- 
tion of additional worthless evidence 
by the parties.” In our opinion the 
District Judge gave no cogent reasons for 
setting aside the well-considered concio 
sioQ of the Sub*Ju(ige, and we hold tbat 
Rs 1,120 was the amount spent by the 
mortgagee in re-building the house. 

The next question is whether the mort- 
gagee is entitled to add this amount to 
the mortgage debt. The District Judge 
has disallowed this amount merely on 
the ground that in cases of redemption 
reasonable improvements are ordinarily 
permissible, that in the present case 
the deed pr >vides that ordinary and 
necessary repairs” should be allowed to 
the mortgagee, and that the result of al- 
lowing the claim of the mortgagee would 
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be that tlie mortgagor would bo prac- 
tically debarred from redeeming the 
property. 

It is not contended on behalf of the 
respondent tliat the house as rebuilt was 
larger than the one that existed at the 
time of the mortgage, thougli it does 
appear that it was better constructed. 

It 13 also to he noted that the rent of the 
house was Re. I p. m before its recon- 
struction and was increised to Rs. 4 p. ra. 
immediately afterwards. We consider 
that the learned District Judge has mis- 
interpreted the mortgage-deed. Muram- 
mat shikast rekht” does not mein petty 
repairs as held by him, the word “muram* 
mat" means repairs** shikast’’ means 
breakage, “ rekht" moans destruction. 
We think that the condition that the 
mortgagor shall pay the cost of ‘ muram- 
mat shikast rekht," with interest means 
that he shall pay not only for the ordi- 
nary repairs but also the expenses rea- 
sonably incurred in rebuilding the whole 
or a portion of the house mortgaged. This 
was the view taken by a Division Bench 
of this Court in a case reported in Kirpa 
Bam V. State of Jammu and Kashmir (l), 
in which the expenses incurred on 
" shikast rekht ’ were held to include 
expenses incurred on reconstructing and 
repairing the mortgaged property. It 
is not the case for the respondent 
that when the house in question was 
pulled down it was not necessary to 
do so and to reconstruct it, but it was 
contended by the learned counsel that 
the r 'inous condition of the house was 
due to the action of the mortgagee in not 
keeping it in good condition by doing 
ordinary repairs, and therefore that even 
if the mortgagee was otherwise entitled 
to claim the expenses of rebuilding, he 
was not so entitled in this case by virtue 
of his default;. But we find that there 
was no such plea taken in the Courts 
below and there is no evidence on the 
record to enable us to come to a conclu- 
sion that the mor'gagee neglected tore- 

pair the house and thus allowed it to 
fall into a state of disrepair. We hold, 
therefore, that under the terras of the 
mortgage-deed the mortgagee was en- 
titled to the cost of the rebuilding of the 
house with interest thereon. 

The . next contention of the learned 
counsel. for the respondent was that the 
mortgagee was not in a ny case entitled 

'll; A. 1. H. 1921 Lab. ^38. 
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to claim interest on tlie money spent by 
him. Wo have already observed that the 
mort.gage-deevl clearly provides that in- 
terest is payable on tlie expenses incurred 
by the mortgagee. S. 72, T. P. Act, also 
provides that in the absence of a contract 
to the contrary the mortgagee is entitled 
to add the amount spent by him to the 
principal money at the rate of interest 
payable on the principal. In our opinion 
there is no force in this contention 
either. 

The result is that we hold that on a 
proper interpretation of the mortgage- 
deed in question the appellant is en- 
titled to be paid the amount spent by 
him on rebuilding the house witli the 
stipulated rate of interest, that is, 
13 annas per cent, per annum. We ac- 
cept tills appoil, sot aside the decree of 
the District Ju.lge and remand the caso 
to the trial Court with direction to piss 
a preliminary decree for redemption with 
due regard to the observations made 
above and to proceed with the case in 
accordanca with law. The respondent 
shall pay the costs of the appellant 
throughout. 

g.b. Appeal accepted. 

Case remanded. 
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Tbk Chand and Agha Haidar, JJ. 

Badhawa Ram and another Defen- 
dants — Appellants. 

V. 

Ahbar .4Zj~Plaintifi— Respondent. 

Second Appeal No. 2045 of 1923, Deci- 
ded on 14th June 1927, from decree of 
Dist. Judge, Ambala, Dr 29th June 1923. 

<a) Evidence Act, S. 65—5. 57, Eegistration 
Act, explained—Cerlified copies of registered 
documents are admissible only when case for 
reception of secondary evidence is made out 
under Evidence Act, 5. 65. 

It U well settled that certified copies of regis- 
tered deeds evidencing private transactions are 
ad iiissible only when a case for reception of 
secondary evidence has been made out. S. 57, 
Registration Act, only shows that when secon- 
dary evidence has in any way been introduced, 
as by proof of the loss of the original document, 
a copv certified by the Registrar shall be ad- 
missible for the purpose of proving the contents 
of the original: 22 \V. R. 3U3 and 11 I- 0. 50, 
Hef. [P 818 C 2] 

(6) Mortgage — Interest due is a charge on the 
property and payable on redemption. 

AmortgagtO is entitled to treat interest duo 
under a mortgage as a charge upon the mort- 
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g.igod property in the absence of any contract 
to the contrary, and is payable upon redemption: 
A I.li. 1924 P'. C. 183, Poll. [P 819 G 1] 

Fakir Chand— ior Appellaafcs. 

Miiharmnad Akbar Khan for F. K. 
Byron — for Respondent. 

Tek Chand, J . — The plaintiff-respon- 
dent instituted the suit, out of which 
this second appeal arises, for redemption 
of certain land on payment of Rs. 310. 
In the plaint he alleged that the land in 
dispute had been mortgaged by his pre- 
decesors'in-interest with the defendants- 
appellants but that he was unable to 
produce the mortgage-deeds as they were 
in the possession of the defendants. No 
particulars of the mortgage-deeds were 
given. The defendants pleided that they 
held the land under four mortgages regis- 
tered respectively (l) on the 16th July 
1861, for Rs. 160. (2) on the 29th July 
1871, for Rs. 76-10 8: (3) on the 5th 
June 1887, for Rs. 163, out ofj which 
Rs. 100 was to be without interest and 
on the remaining Rs. 65 interest was to 
be paid in lump sum at the rate of Rs. 8 
per annum; and (4) on the 31st March 
1897, for Rs. 200, out of which Rs. 100 
was to be without interest and the re- 
maining Rs. 100 was to bear annual 
interest at Rs. 18. 

On foot of these four mortgages they 
claimed that Rs. 1,331-10-8 was the 
amount due to them on the date of the 
suit, on payment of which the plaintiff 
could get back possession of the land. 

The defendants did nob produce the 
original mortgage-deeds relating to trans- 
actions Nos. (1) and (21 above. They, 
however, sought to prove these mortga- 
ges by producing certified copies of regis- 
tered mortgage-deeds bearing these dates. 
The first Court held that as the loss of 
the original mortgage deeds had not been 
proved, secondary evidence of the terms 
thereof was not admissible. It, however, 
held that mortgages Nos. (3) and (4) had 
been proved and it allowed the full amount 
of principal and interest claimed on (3). 
As regards the mortgage-deed No. (4) the 
Court found jtbat, out of the nomiaal 
consideration of Rs. 200 for this mort- 
gage, only Rs. 102 was actually paid, 
which was to bear no interest according 
to the terms of the mortgage. As a 
result of these findings a decree for re- 
demption was passed in favour of the 
plaintiff-respondent on payment of Rs. 545 
on or before the 20th July 1923. 


The defendants appealed to the District 
Judge and the plaintiff preferred cross- 
objections. The learned District Judge 
reduced the amount payable to the defend- 
ants from Rs. 545 to Rs. 310. The de- 

fendants-mortgigees have preferred a 
second appeal to this Court, and on their 
behalf Mr. Fakir Chand has assailed the 
findings of the learned District Judge on 
three points. 

Firstly, it is argued that the lower 
Courts were in error in excluding secon- 
dary evidence of the existence and the 
terms of mortgages Nos. (l) and (2). I 
am, however, of opinion that this con- 
tention is devoid of all force. Both the 
lower Courts have found as a fact that 
the loss or destruction of the originals 
has nob been proved. Mr. Fakir Chand, 
however, argues that notwithstanding 
this finding he was entitled to lead 
secondary evidence under Cls. (b) and 
(fj of S. 65, Evidence Act. He relies 
on certain recitals in the mortgage-deed 
No. 3 dated 5th June 1887, in which 
reference is made to certain prior mort- 
gages of 1861 and 1871 and contends that 
the existence of these two mortgage- 
deeds has been admitted in writing m 
that deed and, therefore, under Cl. (bj 
secondary evidence of the existence, con- 
ditions or contents thereof is admissible. 
The reference to the former deeds in the 
deed of 1887 is, however, very vague and 
does not contain sufficient particulars 
from 'which the identity of the alleged 
mortgages *;Nos. (l) and (2) can be estab- 
lished. This argument, therefore, fails. 
Cl. (f) is obviously inapplicable. 

It is well settled that certified copies 
of registered deeds evidencing private 
transactions are admissible only when a 
case for reception of secondary evidence 
has been made out. It has been held 
that such a deed of sale is not a docu- 
ment of which a certified copy is per- 
mitted by law to be given in evidence in 
the first instance without having been 
introduced by other evidence. S. 57, 
Registration Act only shows that when 
secondary evidence has in any way been 
introduced, as by proof of the loss of the 
original documents, a copy certified by 
the Registrar shall be admissible for the 
purpose of proving the contents of the 
original. That is to say, it shall be 
admitted without other proof than the 
Registrar's certificate of the correctness 
of the copy, and shall be taken as a true 
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copy; but that doos not make such a copy 
a document which may bo given in evi- 
dence without other evidence to introduce 
it: see llictish Chiuider v. Prosunno 
Cominar (1) and Muiinan v. Najmiin (8'. 

I am of opinion that the lower Courts 
were right in refusing to admit secondiU*y 
evidence. The defendants’^ claini with 
regard to mortgages Nos. (l) and (2) has 
therefore, been rightly rejected. 

Mr. Fakir Chand next claims that on 
the mortgage-deed No. (4) the appellants 
should have been allowed the mortgage 
money recited in the deed, Rs. 200, to 
gether with interest on Rs. 100, as provi 
ded in the deed. But in the mortgage- 
deed it was stated that out of the princi- 
pal sum Rs. 102 only had been paid to 
the mortgagor and that the remaining 
Rs. 98 was left in trust with the mort- 
gagees which was to be taken latei. 
There is absolutely no evidence on the 
record to show that this sum of Rs. 9b 
was ever paid by the mortgagees to the 
mortgagor. The amount actually ad- 
vanced on the mortgage was Rs. 102 only 
which the lower Courts have allowed to 


the plaintiff. . .. 

4.S to the mortgage-deed No. (3J. how- 
ever. the learned District Judge has gone 
wrong in disallowing interest on the sum 
of Rs. 65, which was to bear interest at 
Rs. 8 per annum. The stipulation on 
the point is quite clear that the mort- 
gagor will be entitled to redeem on pay- 
ment of the principal sum together with 
the interest due on the portion of the 
principal which has to bear interest 
according to the terms of the deed. The 
learned District Judge has relied upon 
Aulia Khan v. Kanshi Ram (3), but the 
phraseology of the deed which was the 
•subject-matter of that case was entirely 
different. Moreover, the rule of law on 
this point has now been finally and 
authoritatively laid down by their Lord- 
ships of the Privy Council in Ganga Ram 
v. Nath Si 7 igh (4) where it was held that 
a mortgagee is entitled to treat interest 
due under a mortgage as a charge upon 
the mortgaged property in the absence of 
.any contract to the contrary, and that, 
as a general rule, the interest due mus 
be considered to he a charge on the pro- 
22 W. B. 30^ 

is) [wlal P. R.®i913=145 P. L. B. 1913= 
17 I. C. 677=25 P. W. R. 1913- ^ _ , 

(4) A.I R. 1924 P. C. 183=5 Lab. 425=51 I,A. 

377 (P.C.). 


perty and payable upon redemption. On 
these liiidings I must restore the lindings 
of the Sub-Judge tliat tlio defendants are 
entitled to charge interest on Rs, G-j 
at Rs. 8 per annum from the date of 
the mortgage-deed till redemption. Tho 
learned Sub- Judge, however, seems to 
have made a slight mistake in calculation. 
After working out the figures with botli 
counsel, the total sum due to the defen- 
dants on our findings above is as follows; 

Rs. 

102, the principal sum duo on mort- 
gage No. (4); 

1G5, the principU sum, due on raort- 
grgo No. C3J: and 

288, interest on Rs. 65 at Rs, 8 par 
annum from the 5th Juno 1837 
to the 23rd July 1903. 


555 Total. 

I would, therefore, accept the apjieal 
and modify the decree of the lower Courts 
to this extent that the plaintiff is entitled 
to claim redemption on payment of 

Rs. 555. 

In the circumstances of the case, I 
think the parties should be left to bear 
their own costs throughout. 

Agha Haidar, J. — I agree. 

R.p, ’Decree modified. 
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Tek Chand and Agha Haidar, JJ. 

Mahammad Ismail Khan Plaintiff 
Appellant. 

V. 

Said-ud-Din 2/tart— Defendant— Res- 
pondent. 

Second Appeal No, 2187 of 1923, Deci- 
ded on 27th June 1927, from decree of 
Dist. Judge. Ambala, D/- 31st May 1923. 

(а) Civil P. C., 0. 6, BM—Power of amend- 
ment. 

The Courts have full power of amendment, 
and though such a power should not as a rule 
be exercised where its effect is to take away 
from a defendant a legal right which had ac- 
crued to him by lapse of time, yet there are 
cases where such considerations are outweighed 
bv the special circumstances of the case : 
A J.B. 1921 P.C. 50, Foil. fP 820 C 2 P 321 C 1] 

(б) Contract Act, S.iS-One partner con- 
tracting for the parlncnhip — Promisee can sue 
all or any one of the partners — Civil P. C., 
0. 30. R. 1. 

In a suit upon a contract made by a partner 
on behalf of the partnership the promisee can 
compel all or any one of such partners to per- 
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form the whole of the promise, and ^therefore 
non-joinder of a co-promisor is no ground of 
defence to such a suit : 6 Bom. 700 ; 17 Bom. 6; 
21 M(id. 250 i 2*2 All. S0< and 3/ P. li, 1902, 

Foil. ^ 


Mail Singh for Khazan Singh — for 
Appellaot. 

Barkat Ali—tov Bespoadeafc. 

Agha Haidar. J— This appeal arises 
out of a suit for the recovery of Es. 3848. 
The facts are briefly these : The plaintiff 

Muhammad Ismail Khan brought a suit 
on the allegation that the defendant bor- 
rowed a sum of Es. 3,000 from him on 
22nd July 195:0, and undertook to pay 
munafa (profit) by way of interest at the 
rite of Es 1 per cent per mensem and 
passed a memorandum to the plaintiff 
written and signed hy himsel evidenc- 
ing the transaction. He claims the 
principal sum with interest in the pres- 
et suit which he brought on 1st Decern- 


^^The mecnoraodum meationed above 
runs as follows, and we take it that its 
translation made by the two Courts be- 
low is accurate, seeing that the learned 
counsel appearing for the parties. to this 
appeal did not take any e:;c0ption to its 

correctness : . „ . . . , , . , 

The Indian Darn Factory is in need of funds. 

Muhammad Ismail Khan, my relative, puts in 
Rs. 3000 in the factory on the condition that 

he ' will bo given mun ifa at the rate of Ue. 1 
percent. '1 he factory accepts the term, but 
that this munafa will continue to be paid at 
the end of every year after the accounts have 
been taken. In case a part of the munafa was 
required to be paid before time, it would be paid 
under a receipt. In case the principal is 
desired back a month’ previous notice was 
neces.sary. Accordingly this writing by way of 
pro-note is given as sanad. 

Then the date of the document is given 
as the 22nd July 1920, which is followed 
by the remark that “ the munafa will be 
paid with effect from the 1st August.’* 
This document is signed by Said ud-Din 
Khan,* Pensioner Inspector of Police, ” 
who described himself as ** the proprietor 
of the Darri Factory, Ambala. ” 

The main plea raised by the defendant 
and with which we are concerned in this 
appeal is contained in para. 1 of the ad- 
ditional pleas and is to the effect that, 
as the ddfendant has not taken any per- 
sonal debt from the plaintiff, the suit in 
its present form is not maintainable, and 
that the plaiutiff has got no cause of 
action against the defendant in his per- 
sonal capacity. The learned Senior Sub- 
ordinate Judge came to the conclusion 


that the suit ought to have been against 
the partnership or firm according to the 
provisions of O. 30, Civil P. C., and the 
form prescribed in App, A, Sch. 1. 

The plaintiff went in appeal to the 
learned District Judge who held that, 
having regard to the wording of the 
document on which the plaintiff based 
his claim, the suit should have been 
brought against the firm and not against 
the defendant in his personal capacity. 
He further held that there were other 
members of the firm besides the defen- 
dant and it wa-i obvious that the suit 
was wrongly framed. 

There seems to have been some discus- 
sion before the learned Judge of the 
lower appellate Court as to whether or 
not the plaintiff made an oral applica- 
tion before the trial Judge for the amend- 
ment of the plaint. On the argument 
which was apparently addressed to him 
on the question of amendment the 
learned District Judge observed : 

The plaintiff made no attempt to amend the 
plaint in the lower Court, but, on the contrary 
not only decided that itwis correctly framed, 
but even in the grounds of appeal has mainU- 
ined that it does not require amendment. This 
is not a case in which amendment shjuld be 
allowed on appeal even if he had directly ap- 
plied for it. 

Now the learned District Judge has 
not noticed that in para. 9 of the memo- 
randum of appeal before him the plain- 
tiff' distinctly raised the plea of ameud* 
ment in the following terms : 

At the worst the suit should have been re- 
turned for amendment and the Indi.m Darri 
Factory should have been ordered to be im- 
pleaded as a defendant. It is a mist ike to dis' 
miss the suit. 

It was perfectly competent to the plain- 
tiff in one part of the memorandum of 
appeal to justify the position that the 
suit, as brought, was maintainable and iu 
another part to raise the plea that the 
amendment may be allowed if it was 
found necessary. 

After all Courts of justice are not in- 
tended to enforce discipline, but sub- 
stantial justice is the aim and object of 
all the rules of procedure. In this con- 
nexion a recent pronouncement of their 
Lordships of the Privy Council may pro- 
fitably be quoted: 

The Courts have full power of amendment, 
and though such a power should not as a rule 
be exercised where its effect is to take aw-iy 
from a defendant a legal right which had 
accrued to him by lapse of time, yet there are 
cases whore such consideratious are out- 
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weighted by the spcci il < ircninHtiinci.'S of the 
case : i hnran Dos v. Klion (1). 

In the present case the leavnoil District 
Judge (loUverccl the judgmoiU on 31st 
May I923,l hat is to say. well within three 
years of the date of tlie dociitnent in 
suit, and there could not possil)ly bo any 
objection to tlie darri factory being 
impleaded as a party defendant. 

I may furtlior quote the case of Sat' 
chidtnanda DiUt v. Nritya Nath 
Mitter (2) wliero two learned Judges 
observed that it was competent to the 
Court to allow the plaint to be amended 
oven after the expiry of the period pros- 
cribed for the institution of a new suit. 
In the face of these autiioritios the re- 
mark of the learned Judge, that it was 
still open to the plaintilT to bring a 
fresh suit impleading the tirm as defen- 
dant, is neither good law nor good sense. 

However, having regard to the pro- 
visions of S. 43, Contract Act, it was 
nob even necessary to implead the 
darri factory at all as a party defen- 
dant, and thus to invoke in aid the pro- 
visions of O- 30, Civil P. C.. S. 43 is 

perfectly clear on the point. 

Whero two or more petsous make a joint pro* 
mise the promisee may, in the ab.sence of ex- 
press agreement to the contrary, compel I'.ny 
one or more of such joint promisors to par- 
form tbo whole of the promise. 

AU that is necessary is to make a very- 
slight amendment in para. 1 of the 
plaint by adding that the defendant, as a 
member of the firm known as '* The 
Indian Darri Factory, Ambala, " bor- 
rowed the amount claimed under the 
document dated the 22nd July 1920. This 
would nob in any way alter the subject- 
matter of the suit, nor would it be open 
to objection that one distinct cause of 
action has been substituted for another. 
Tho amendment would only have tlie 
effect of defining the position of the de- 
fendant Said ud-Din Khan. In Lukmi- 
das Khimji v. P urshotavi Haridass (3) 
it was held in a suit brought upon a con- 
tract jnade by a partnership firm that 
the plaintiff may select as defendants 
those partners of the firm against whom 
he wished to proceed. This decision was 
followed in Motilal Dechardass v. Ghel' 
labhai Flariram (4), and subsequently 
by the Madras High Court in Narayana, 

(ij XTrR. C. 50=19 Ci\. ,110=47 

I. A. 255 (P. 0.). 

(2) A. 1, R. 19^4 Cal. 517=50 Cal, 878. 

<8) [18821 0 Bom. 700. 

(4) [1893] 17 Bom. 6. 


Chetti v. Lakshynana Chclti (5), and l)y 
tbe Allahabad High Court in Muhammad 
Aslcari V. Radhe llam Siaoh (G). There 
is also a case reported as Jay Lai v. 
Shih Lai (7), which lays down that 

iix a suit upon a contract made by :i partner 
on behalf of the p.irtner.^bip tho promisee can 
compel all or any one of such partner.^ to per- 
form the whole of the promise, and that non- 
joinder of a co-promisor is no ground of defoucel 
to such a suit. 

Having regard to these authorities, 
there cannot bo any doubt that tho plain- 
tiff’s claim is maintainable against defen- 
dant 1 as one of tho partners of the 
Indian Darri Factory, Ambala. As the 
two Courts below dismissed the suit on a 
prcli tninary point, and the judgment of 
the lower appellate Court lias been set 
aside on such point, T would allow the 
appeal, sot aside tho decree of tho two 
Courts below and remand tlie case under 
O. 41. R. 23. Civil P. C., to the Court of 
the first instance through tlie lower 
appellate Court for disposal on the 
merits. It would be open to the plain- 
tiff to make the necessary amendment in 
the light of the observations I have made 
in the course of this judgment. Costs 
here and hereafter will follow tho event 
The Court-fee paid on the memorandum 
of appeal presented in tliis Court will be 
refunded to the plaintiff-appellant. 

Tek Chand, J. — I agree. 

R Case r emanded. 

(5) [1898] 21 Mad. 256. 

(6) [1900] 22 All. 307=(1900) A. W. N. 73. 

(7) [1902] 37 P. R. 1902=25 P. L. R. 1902. 
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Adpison, J. 

Gul HassuJt— Plaintiff— Appellant. 

V. 

Mt. Besham Jan and oi/ters— Defend- 
ants — Respondents. 

Second Appeal No. 1072 of 1927, Deci- 
ded on 20bh September 1927, from decree 
of Dist. Judge, Rawalpindi, D/- 19th 
January 1927. 

Cit’if P. C., S, 11— Two by husband and 

•wifti against each other, tried together and drs- 
vosed of by one judgment— Two decrees pre- 
pared — Appeal by husband against the decree in 
his own case — Unappealed decree docs not ope" 
rate as res judicata. 

A brought a suit against B, his wife, for resti- 
tution of conjugal rights, in which she pleaded 
that she had a right to exercise the option of 
puberty. Afterw.irds she brought a counter 
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suit against A for a declaration that she was 
not his wife. Both suits were tried together 
the principal issue being whether B had a right 
to exercise the option 

was decided in favour of B. The suit of A was 
accordingly dismissed. Both suits were deci- 
ded by one 'judgment. A appealed against the 
decree in his own suit but preferred no appeal 
against the decree in B’s suit. 

Held • that the bearing of the appeal 
w-is not res judicata either by the pro- 

t c 11 Civil P. C., or by the general 
visions of S. 11. Civu ^ 

pnnoiples of against him a 

lioh‘tbe“decree so^ugL by him to 

he obtained in the appeal would 

conflict. . , . 

w^ 7/7 • further that the decree passed in 
Held . -Iso the outstanding 

appeal would override ft/so i 10077 ^ 7 ,® 

decree not appealed against . A. I. 
2 b 9 iF.B.\FolL [P822 0 2J 

Shamair Chand—lor Appellant. 

Aziz Ahmad— tor Besponden s. 
Judgment.— Gul Hassan sued Mt 
Besham Jan for restitution of conjugal 
rights and joined other defendants against 
whom he claimed an injunction that they 
should not prevent his wife returning to 
him Rfisham Jan pleaded that she 

had a right to exercise the option of 
puberty. Gul Hassan’s suit was institu- 
ted on I3th January 1926. On the 1st 
February 1926, Mt. Roshan Jan brought 
a counter-suit against Gul Hassan for a 
declaration that she was not his wife. Both 
suits were tried together, the pi incipal 
issue being whether Mt. Resham Jan had 
a right to exercise the option of puberty. 
This issue was decided by the Subordi- 
nate Judge in favour of Mt. Resham Jan. 
The suit of Gul Hassan was accordingly 
dismissed, while Mt. Resham Jan obtain- 
ed a decree, declaring that she was not 
Gul Hassan’s wife. Both suits were de- 
cided by one judgment. Gul Hassan 
appealed to the District Judge against 
the decree in his own suit, but preferred 
no appeal against the decree in Mt. 
Resham Jan’s suit. 

Following the older rulings of this 
Court, the learned District Judge held 
that, as both decrees had not been appeal* 


* 
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was held by the Full Bench that the 
hearing of an appeal like the present 
was not res judicata either by the provi' 
sions of S. 11, Civil P. C., or by the geu 
eral principleS‘of res judicata or by the 
fact that the appellant had left outstand- 
ing against him a decree with which the 
decree sought by him to be obtained in 
the appeal would be in direct conflict: 
see Mt. Lachkmi v. Mt. Bhulli (!)• 

It appears to me that there is no dis* 
tinction between the case now before tae 
and the case before the Full Bench. It 
was, however, contended on behalf of the 
respondent that there was a distinction, 

in that the judgment and decree outstand- 
ing against the present appellant amoun* 
ted to conclusive proof of what was con* 
tained in that judgment and decree by 
virtue o-E S. 41, Evidence Act. It must 
be pointed out that there was only 
one judgment in the two suits and^ Gul 
Hassan has appealed against the decision 
contained in that judgment. There were, 
however, two decrees. I can see no force 
in this contention as the finding of the 
Full Bench amounts to this: that the de' 
cree passed in appeal would override also 
the outstanding-decree not appealed 
against. The judgment in the appeal 
would also be a judgment in rem and the 
decree following it would displace the 
other decree. 

For these reasons I accept this appoM 
and, setting aside the order of the Dis* 
trict Judge, direct him to proceed with 
the hearing of the appeal on the merits. 
The Court-fee in this Court will be re- 
funded; other costs will abide the event, 

N.K. Appeal acce pted. 

(1) A. I. R. 1927 Lah. 259=3 Lah. 384 (F. B.). 
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Campbell, J. 

Amir 'Hassan — Complainant -- 
tioner. 


Peti- 


Oadar Bakhsh— Opposite Party— Ees- 


ed, the question as to whether there was 
a valid subsisting marriage was res judi- 
cata between the parties by virtue of the 
unappealed decree. He, therefore, dis- 
missed Gul Hassan’s appeal. Against 
this decision he has preferred this second 
appeal. 

Since the date of the judgment of the 
learned District Judge there has been a 
Full Bench decision on this question. It 


pondent. . 

Criminal Revn. Petn. No. 1590 of 
1926, Decided on 21st January 1^7, 
from order of Disfc. Mag., Kamal, D, 
28th July 1926. , . , 

Criminal P. C., S. 14^ — 3Iag%strate gotng 

into question of ownership — 

peace was apprehended not shown — Order w 

set a'ide. , 

Where the Magistrate had gone at lengthm 

to the question of ownership and his order was 
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further uasatUfaotory, in tbit it did not ex* 
plain how a breach of the peace was to be appre- 
hended between the parties. 

Held : that the order should bo set aside. 

[l> S->3 C 23 

S. A. Nasir — for Petitioner. 

Shaviair Chand — for Eespondeat. 

Judgment. — This case was commenced 
by the Magistrate, 1st Class, Karnal, 
being moved under S. 145, Criminal -P. 
C., by one Amir Hassan in respect of a 
shrine or tomb in the town of Shahabad. 
The respondent was one Qadar Bakhsh. 
The Magistrate first made an order under 
S. 145 ( 1 ), and when the parties attended 
the Court took evidence. He then re- 
corded a finding that the place in dispute 
was the property of the Muslim commu- 
nity and directed that it should remain 
so until the community was ousted by 
due course of law aud any disturbance of 
their possession in the meantime was for- 
bidden. The body of the order, however, 
is mainly occupied with the discussion as 
to the title in the place. & there is no clear 
finding whether any and which of the par- 
ties was at the date of the order under 
S. 145 (1) in possession. Qadar Bakhsh pre- 
sented what he called a petition of appeal 
to the District Magistrate, and although 
the District Magistrate’s order shows 
that the petition was registered as a revi- 
sion pstition, nevertheless he has decided 
it as if it was an appeal. The learned 
District Magistrate in his order took some 
exception to the Magistrate having gone 
so fully into the question of ownership 
and observed rightly that the Magis- 
trate's function was merely to go into 
the question of possession. He then ex- 
pressed doubt whether it was a case 
where there was likely to be a breach of 
the peace. But he continued that since 
the place had been attached and as there 
was scarcely any evidence to establish the 
possession of any particular party, he re 
fused to interfere with the 'attachment 
and further directed that oue Kazi Abdul 
Latif be appointed receiver and the place 

made over to him. 

Amir Hassan has come to this Court 
ouTevision, contending that the District 
Magistrate had no jurisdiction to pa 8 s*th 0 
order which he did and that he was only 
entitled to report the case to this Court 
reoomeading any alteration of the Magis 
trate’s order which he considered should 
be made. Qadar Bakhsh has also pre 
seated a fresh revision petition to this 


Court attacking the Magistrate’s action. 
His learned counsel admits tliat the Dis- 
trict Magistrate’s order must be set aside, 
but submits that, in the circumstances 
the Magistrate’s order should also bo can- 
celled since the police had reported that 
there was no apprehension of a breach of 
the peace and since neither the complain- 
ant nor the Muslim community had been 
proved to be in possession. 

It is pretty clear that if the learned 
District Magistrate had realized (a) that 
no appeal lay to liim and (b) that the 
Magistrate had not in fact attached the 
property under S. 146, he would have 
reported the case for cancellation of the 
Magistrate's order. That order is un- 
satisfactory, in that it does not explain 
how a breach of the peace is to be appre- 
bended between these two parties and 
does not contain any decision about pos- 
session on the date of the first order. 

In my opinion ^the Magistrate s order 
must be set aside and I order accordingly. 
If the authorities consider any breach of 
the peace to be likely to occur fresh pro- 
ceedings can be taken. The result is that 
both revision applications 1590 and 1813 
are accepted. 

G_B. Order set aside. 
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Broadway and Bhidb, JJ. 

Paras Das— Plaintiff— Appellant. 



Suraj Bhan and others Defendants 
Respondents. 

Second Appeal No. 1426 of 1923, Deci- 
ded on 22nd June 1927, from decree of 
Dist. Judge, Gurgaon, D/- I6bh Feb. 1923. 

Evidence Act, S. 103— BaZance due on bahi 
accouJil struck and executed by defendant— Flea 
of want of consideration — Ohms lies on dejen- 
dant to prove it. 

Where it has been admitted or proved that an 
admission of consideration has been made or 
executed in a document, the onus of proving 
want of consideration rests on the person asset- 
tine want of consideration : A. I. B. 19^5 
lah. 471 (F.B.) and A.I.B. 1927 


.mm r% 7'> 1 OOO 




Jaoan Nath Aggarwal—iox Appellant. 
Shamair Chand — for Respondents. 


Broadway, J. — This second appeal 
has arisen out of a suit brought by the 
plaintiff-appellant Paras Das against 
Suraj Bhan and Chandar Bhan, minor 
sons of Sultan, through their uncle Sheo 
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Dan, and Sheo Dan himself. The claim 
was for a sum of Rs. 2,300, being tliQ 
priocipal and intei'esfc due on a babi ac- 
count. It was averred that the plaintiff 
had had dealings with the grandfather of 
the two minor defendants which had 
been continued by their father Sultan 
who executed certain balances the last 
one having been executed on 12th June 
1916 for a sum of Rs. 1.2o0. It was fur- 
ther stated that Sheo Dan had taken pos- 
session of Sultan's property and was 
therefore, liable for the claim. 

The defendants pleaded that there had 

been no dealings with the p amtiff, that 

no balance had been struck by Sultan 
and that no consideration whatever had 
passed, while Sheo Dan pleaded that he 
was in no way personally liable. 

The trial Court came to the conclusion 
that the plaintiff has had dealings with 
Kaushi Ram and later with Sultan, that 
Sultan, as a matter of fact, executed the 
three balances in question and that con- 
sideration had been proved. It accord- 
ingly granted the plaintiff a decree for the 
sum claimed, but relieved Sheo Dan from 
responsibility. Against this decree the 
two minor sons of Sultan preferred an 
appeal to the District Court which proved 
successful and the plaintiff’s suit was 
dismissed. The plaintiff has now come 
up to this Court in second appeal. 

After beaming Mr. Jagin Nath for the 
appellant and Mr. Shamair Chand for the 
respondents, in ray judgment this appeal 
should succeed. It is perfectly clear that 
the points for determination by the 
learned District Judge were, firstly whe- 
ther the balances had been struck, 
secondly, whether there wvs consideration 
for the balances and, thirdly, whether the 
s'lifc was within time, the question of 
limitation depanding almost entirely on 
the finding as to the execution of the 
balances 

A ter setting out the issues and the 
fi lings of the Court below the learned 
District Judge dealt with the points as to 
the competency of the appeal and then 
proceeded as follows : 

As to tbe merits I Had myself unable to agree 
with the findings of the lower Court. 

He then proceeded to discuss the evi- 
dence relating to the execution of the three 
balances. He pointed out that the said 
documents had been sent to Phillaur with 
the result that the thumb-mark on one 
alone was found to be that of Sultan, the 


thumb-marks on the other two merely be* 
ing similar in certain points. Instead of 
proceeding to state definitely whether 
or not he found that the balances had 
been struck by Sultan he proceeded as 
follows : 

Even if we assume that these few marks of 
similarity also show that these thumb marks 
are of Saltin, the plaintiff h^s failed to prove 
an essential part of issue 1. He ought to have 
shown that the b.ilances were for consideration 
but there is absolutely no evidence about a sin- 
gle transaction. 

The learned District Judge then dis- 
cussed the question as to whether consi* 
deration had or had not been proved. It 
is perfectly clear from what he has re- 
corded that his mind was occupied with 
the discussion on the question of consi" 
deration. He found that it was possible 
that the balances which clearly bore the 
thumb-mark of Sultan might have been 
obtained by deceit, and then says : 

The bihi is a single one which can be written 
at any time. I do not feel satisfied of the cons*' 
deration for the balances. 

He then proceeded bo deal with the 
question of limitation and says that so 
far as he could see there was no evidence 
on the record that the balance of Sambat 
1961 (1904) was within time except plain* 
tiff’s own unsupported statement. After 
tliis he gave it as his opinion that the 
plaintiff had failed to prove that his suit 
was within time or that the balance 
drawn on 12bh June 1915 was for con- 
sideration. It his been urged by the 
learned advocate for the appellant that 
there is no finding on the question as to 
whether the bilances had or had not been 
struck. On the other hand, Mr. Shamair 
Chand says that although ‘possibly the 
finding is not as clear as it ought to haVe 
been it isdeducible from the judgment as 
a whole, more especially having regard to 
the statement at the commencement of 
the discussion where the learned District 
Judge says fhat he was unable to agree 
with the findings of the lower Court, and, 
later on, where he refers to the possibility 
of the plaintiff having deceivel Sultan in* 
to affixing his thumb-markon the balance 
struck in 1910 A. D. In my judgment, 
the learned District Judge refrained from 
coming to any clear and definite findings 
on this question because he was following 
the rule of law which was held to have 
been enunciated in Wazir Singh v Jai 
Gopal (1), Subsequently to that date, it 
h as been held by a Fall B e nch of this 
LliSiJ 17 e. rt. LSi. 
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Court in liani Chanfi v. Chhntiun ^lal (2) 
that when it has beon lulmitteil or proved 
that an admission of consideration has 
been made or executed in a document, the 
onus of ])VOviDg want of consideration 
rests on the person asserting that want ol 
iconsideration. M uhaimund Biikhsli v. 

Shadi Miihavirnad (3) is another autho" 
rity on this point. In this appeal it ap’ 
pears to me that the learned District 
Judge was clearly misled by wliat he con* 
eidored to be the law and for that reason 
did not consider it necessary to do more 
than to record a finding on the question 
of consideration, leaving the question, as 
to whether the b.ilances had been executed, 
undecided. I, therefore, think that this 
appeal must be accepted and the decree 
passed by the learned District Judge set 
aside. Tlie case will bo returned to the 
Court below for a re* bearing and ro-decr 
sion in accordance with law. Costs in 
this Court will follosv the event. 

Bhide, J.— I concur. 

j V. Appeal aocepted. 

(2) a7i. R. RJ25 L.ih. Lah. i'tO (P. B.). 

(3) A. I. U. 19^7 Lah. 27.^=3 Lah. 123. 


A. 1. R. 1927 Lahore 825 (1) 

Zapar Alt, J. 

Tahiru und another — .Accused Peti* 


Shani with them for paying a visit to the 
goddess at Kangra, tliat lie sent Shani 
with them but they did not return her to 
him. Ho further stated that Mt. Sliani 
took away with her her ornaments of the 
value of Ks- 700 and that the ]ietitdonors 
made a false representation to him in 
order to take away the girl with her 
ornaments. It is contended on behalf of 
the petitioners that the complaint dis* 
closes no olYonce and that the charge 
framed against them under S. 4L7, 
I. P C., should, therefore, be quashed. 

Now, assuming that tlie statement of 
facts made in tlio complaint is true 
(though the petitioners plead that it is 
entirely false), it does nob conclusively 
follow therefrom that the petitioners 
made a false representation to the com- 
plainant, even it, as a matter of fact, they 
did not take the girl bo Kangra for paying 
a visit to the temple of the goddess there. 
There is nothing in the evidence produced 
by the complainant to show that the 
petitioners had no intention of visiting 
Kangra when they represented to the 
complainant that they wanted bo go there. 
It may be that they changed their mind 
subsequently and did not go. Thus no 
case under S. 417, I. P. C., appears to 
have been made out. I, therefore, quash 
the charge and dismiss the complaint. 

N.k. Complaint dismissed. 


tioners. 

, V. 

JaUw— Complainant— Respondent. 

Criminal Revn. No. 847 of 1927, Do 
Glided on 24bh June 1927, from order of 
Diet. Magistrate, Shahpur, D - 3-5-1927. 
Penal Cvde, S. ^ 11 — Cheating. 

Petitioners were alleged to have gone to a 

■person and asked him to send his daughter-in- 

law (petitioners’ daughter; with them for paying 
H visit to a goddo.^s. H.) sent the daughtor-in- 
law with them, but they did not return her to 
him. He lurther stated that the daughter-in- 
law took away with her ornaments, and that the 
petitioners made a false representation to him 
in order to take away the girl with her orna- 
ments. The petitioners were charged under 

S 417. ^ 

Beld: that the facta alleged did not constitute 
an oflonoe under S. 417. 

M. L. Puri — for Petitioners. 

Laohhman Singh— lot Respondent. 
Judgment. — The petitioners are 
Tahiru and his wife Mt. Taban. Jallu 
olaimed to be the father-in-law of the 
petitioners’ daughter Mt. Shani and his 
complaint was that they (petitioners) 
came to him and asked him to send Mt. 


A. I. R. 1927 Lahore 325 (2) 
Zafar Ali, J. 


Balbhadar Singh and anothet — Plain 
tills — Appellants. 

V. 


Shankar Das — Defendant Res- 


pondent. 

Second Appeal No. 2331 of 1926, De- 
cided on 14th March 1927, from decree of 
Dist. Judge, Gurdaspur, D/- 24-4-L926. 


Hindu Law-^Presumption — Joint family 
living in commensality and possessing property 
— Property is joint. 

Whore it is proved or admitted as to a Hindu 
family that it lives in commensality and posses- 
ses joint property, the presumption of law is 
all the property they are possessed of is 
jiint. CP 8:2b C 1] 

if/>7jr Hhand Mahaian — for Annellants. 


Faqir Ghand—lor Respondent. 
Judgment. — In the execution of a 
money decree obtained by one Shankar 
Das against Raja Sant Singh a bungalow 
was attached as belonging to the latter. 
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His brothers Balbhadar Singh and Gur 
Kirpal Singh objected that they and the 
judgment-debtor were joint owners of the 
bungalow in equal shares and that their 
two-thirds share therein should be re- 
leased from attachment. The decree-holder 
asserted that the judgment-debtor was 
the sole owner of the bungalow. The 
executing Court disallowed the objection. 
Then the objectors instituted a regular 
suit and the trial Court found that the 
site of the bungalow was joint property 
of the three brothers, but that the super- 
structure belonged to Raja Sant Singh ex- 
clusively. The plaintiffs-objectors ap- 
pealed unsuccessfully to the District 
Judge and have now come up to this 
Court in second appeal. 

It was proved that the two appellants 
were minors of tender ages and lived with 
their elder brother, the judgment-debtor, 
when the bungalow was built 18 years 
ago. The facts, coupled with the fact 
that the site belonged to all three raises 
a strong presumption that all three were 
joint and that the money spent in build- 
ing the bungalow came from the joint 
family funds. But Balbhadar Singh was 
a co-defendant in the original money suit, 
and when examined before the settlement 
of issues in that case he stated: 

I live separately from defendant 1 (Raja 
Sant Singh). 1 have no property joint with 

defendant 1. 

The learned District Judge held that 
this admission was conclusive as against 
Balbhadar Singh and dismissed the ap- 
peal so far as he was concerned on that 
ground. His reason for disallowing the 
claim of the other appellant was: 

considering that he was a half brother it is 
highly improbable that he was joint with Raja 
Sant Singh when Raja Sant Singh’s own bro- 
ther was separate from him. 

Thus it was presumed that this bro- 
ther of Raja Sant Singh was separate 
from him when the bungalow was built. 

Both these conclusions are unsupport- 
able. S. 31, Evidence Act, clearly lays 
down that admission is not conclusive 
proof of the matters admitted. In the 
present case the admission was found to 
be incorrect inasmuch as the site of the 
bungalow is still joint property of all the 
brothers, 

|Where it is proved or admitted as to a Hindu 
family that it lives in commensality and pos- 
|sesses joint property, the presumption of law is 
jthat all the property they are possessed of is 
[joint: See Mulla’s Hindu Law, S. 191, Cl. (4). 

To the same effect is para. 1194 of 


Gour’s Hindu Code, 2nd edn. p. 549, which 
is relied upon by the respondents’ counsel- 

The brothers are high caste Hindus, and 
though they are landholders and jagir- 
dars, the presumption is that they are 
governed by Hindu law. Counsel for the 
decree-holder contends that this presump" 
tion does not arise because they are 
agriculturists. There is, however, noth- 
ing to show that they are governed by 
custom from the facts that have been 
established, viz.: (l) that the brothers are 
high caste Hindus; (2) that they lived 
jointly when the bungalow was built, (3) 
that the appellants were then minors of 
tender age and that the site belongs to 
them all, the conclusion that in the 
absence of all evidence to the contrary 
irresistibly follows is that the bungalow 
is joint of all three. 

I, therefore, accept the appeal and, 
modifying the decree of the Courts below, 
decree the plaintiffs’ claim in full with 
costs throughout. 

R D- Decree modified. 
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Addison, J. 

Firm Kirpa, Ram Laohhman Dass — 
Defendant — Appellant. 

V. 

Firm Sawan Mal Gopi Chand — Plain" 
tiff — Respondent. 

Second Appeal No. 757 of 1927, Deci- 
ded on 26th September 1927, from order 
of Dist. Judge, Rawalpindi, D/- 26th 
January 1927. 

Limitation Act, Art. 83 — Commissior^ agent 
sttingr his principal for loss incurred on resale 
of goods — Art. 83 applies. 

Where a commission agent buys goods for 
principal and they are resold by the agent at a 
loss, a suit by the agent to recover the amount 
of the said loss with interest and other inci- 
dental expenses must be brought within the 
period of limitation prescribed by Art. 63. Limi- 
tation in such a case operates from the date of 
payment made on behalf of the principal and 
not from the date of the sale : 23 P. P. 191^ > 

69 P. L. R. 1918; A. J. R. 1921 Lah. 167 and 
A. I. R. 1923 Lah. 473, Foil. [P 827 C 2} 

Shamair Chand — for Appellant. 

Mehr Chand Mahajan — for Res" 
pondent. 

Judgment — The plaintiff-firm, which 
carries on a commission agency business, 
sued the defendant firm for the re- 
covery of Rs. 1,000. According to the 
plaint the defendant-firm dealt with the 
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plaintiff firm, receiving goods worth 
Rs. 7,616-6-0, there being an agreement to 
pay interest at 12 per cent per annum, 
this interest being also chargeable ac 
cording to custom. It was stated fur- 
ther that the defendant firm paid 
Rs 6,290'10'9. so that the balance due 
was Rs. 725-11-3. Interest was added 
to this sum so as to bring the amount 
up to Rs. 1,000. This suit was dismissed 
by the trial Court on the ground that 
Art 83, Lim. Act, applied and the suit 
was accordingly barred by limitation 
On appeal the learned District Judge held 
that the plaint showed that there was an 
open current account between the parties, 
leaving a certain amount unpaid by the 
defendant firm. In his opinion Art. 85 
applied and the suit was within time. 
The appeal was, therefore, accepted by 
him and the suit was remanded to the 
trial Court for disposal on the merits. 
Against this decision this second appeal 
has been preferred. 

At the time of issues a member of the 
nlaintiff firm stated that the defendant 
bought through his firm 200 tins of 
oil and that what remained due was for 
the loss in that transaction together with 
other incidental expenses of that transac- 
tion This shows that all the transac- 
tions of the commission agency between 
the parties were settled except the one 
in question. The oil referred to was 
bought by the plaintia^ h>m as agent of 
the defendant firm on 9th December 1920 
and the price was Paid by the plaintiff 
firm on the same date. The oil was sold 
on I6bh February 1922 and the amount 
on account of loss was debited that day. 
The present suit was brought on 5th May 
•1925. Further, the issues framed show 
that all that the parties went to trial 
upon was the question of the loss in- 
curred in this oil transaction and the 
other charges connected therewith, it 
might also be mentioned that a member 
of the plaintiff firm as a witness admitted 
that all dealings were with the plaintiff 
firm in their capacity as commission 
ageuts working on behalf of the defe^ 
dant firm. It was held la Uuwjhi Bam 
V, Bam Saran Das (1), Sarb Dial v. Devi 
Ditta Mal (2). Kadri Pershad y. Bar 
bhaawan (3) M unshd^Bamj^^^P^ 

(1) [1915] 2a P. H. 1915=35 W. R. 1915 

26 1. 0. 415=100 P. L. R. 1915. 

(2) [191S] 59 P. L. R. 1918=46 I. C. 541-13) 

P. W. R. 1918. 

(3) A. I. R. 1921 Lih. 167. 


Dass A. I. B. I92G Lah. 152 and Devi 
Sahai "v. Tirath Ham A. I. li. 1923 Lah. 
473 that where a commission agent 
buys goods for a principal and they are, 
resold by the agent at a loss a suit by the' 
agent to recover the amount of Iho said 
loss with interest and other incidental ex-; 
penses must be brought within the periodj 
of limitation prescribed by Art. 83, ‘ 
Sch. 1, Lim. Act. Limitation in such a 
case operates from the date of payment 
made on behalf of the principal and not, 
from the date of the sale. In the present^ 
case, therefore, limitation commenced on' 
9th December 1920. Under Art. 83 the 
Xieriod of limitation is three years 
the date when tho plaintiff was actually 
damnified. The suit having been brought 
in 1025 is thus apparently long barred 
by limitation as the plaintiff was damni- 
fied in connexion with tho transaction 
in question in 1920. when the 
firm paid for the oil on behalf of the 

defendant firm. 

It was argued, however, on behalf of the 
respondent firm that, as according to the 
nlaint. the relief claimed was not for in- 
demnity of loss, but for the balance in a 
running account, it was not permissible 
to go behind the plaint and discover 
what was the real matter in suit bet- 
ween the parties. ‘This proposition, as 
stated is much too wide and it cannot be 
admitted that a plaintiff by wording of 
clever plaint can avoid the proper limi- 
tation for his suit. It, was more or less 
admitted that if there had been on y a 
single transaction of buying and selling 
by the plaintiff firm on behalf of tne 
defendant firm Art. 83 would have ap- 
plied, but that as there were several 
transactions, all embodied in one account 
which for this reason showed sometimes 
a credit in favour of one party and some- 
times a credit in favour of the other, the 
account must be taken to have been a 
mutual, open and current one with reci- 
procal demands between the parties. 1 
cannot accept this argument that the 
mere accident that there were other tran- 
sactions makes the account different in 
any way. The account remains that ot a 
commission agent and his principal, each 
transaction giving either loss or profit m 
favour of one party or the other. 

I was referred to Namber Mal v. 
Kottya (4). In that case the plaintiff 
adva nced moneys to the def^ ^nt_apd 
“(I) [i913j 14 M. U T. 498=21 1. C. 773. 
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the latter consigned goods to the former 
for sale on commission. It was held that 
there wore independent obligations on 
each side and that the account between 
the parties was a mutual open and cui- 
i*ent one within the meaning of Art. 85. 
In the present case the defendant firm 
was buying through the plaintiff firm as 
their agents and selling through them. 
The pUintiff firm was not advancing 
money to the defendant firm, nor was the 
latter consigning goods to the former for 
sale on commission. There were thus no 
independent obligations on each side and 
the ruling does not apply. 

The other two rulings referred to, 
namely Bihari Lai v. Bar Narain (5), 
Batan Chaiid v. ilsrt Singh (6), are dis- 
tinguishable for the the same reason ; 
Nor can it be said that there was an under- 
standing that the plaintiff firm was to 
keep an open, mutal and current account 
because, by the nature of the dealings the 
balance of account went from one side to 
the other. That is the natural result 
which follows from commission agency 
transactions of the kind in question in 
this suit, i’or the reasons given I am of 
opinion that the suit is barred by Art. 83, 
and, accepting the appeal, I set aside the 
order of the learned District Judge and 
restore that of the trial Judge dismissing 
the suit, with costs throughout. 

s.J. Appeal accepted. 

(5) Aroir 102G 1 -Hh. 283. 

(6) A. 1. R. 1921 Lab. 309. 
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Shadi Lal, C. J., and Broadway, J. 

Dittu Mai — riaintiff — Appellant. 

V. 

llahi Bahh.'ih and others — Defendants 
— Bospoodents. 

Letters Patent Appeal No. 176 of 1925, 
Decided on 17th January 1927, from 
<lecree of Harrison, J., D/- 23rd April 
1925, in Civil Appeal No. 2691 of 1924. 

(rt) Mcrtgage — Mortgage or adhlapi tenure — 
Lekhamttkhi mortgage — Land tenure. 

One-haU of a certain area of land was sold 
and the vendee was to sink a well but not at 
his own expense, it being specifically rigreed 
that the vendor would p.ay half of the tobal ex- 
penditure incurred on the sinking of the well 
and the preparation of the ground for cultiva- 
tion. The vendee was to be in possession of 
half of the land not sold, and, out of the prp- 
■duce thereof, recover half the expenditure 
which was payable by the vendor and the 


vendee was to keep strict accounts of the ex- 
penses and inoome. 

Held: that the transaction was a Ickba- 
mukbi mortgage and an adhlapi tenure was not 
created. [P 829 C 2] 

tb) Limitation Act, Art. 148 — Art. 148 ap- 
plies to lekha-niiikhi mortgages. 

Article 148 applies to mortgages of the lekba- 
mukhi variety and time begins to run from the 
date of the mortgage : 1 Lah. 21, Foil. 

fP 630 C 1] 

M. L. Pari — ior Appellant. 

Sayed Mohsin Shah — for Respondents. 

Broadway, J.— The facts of the suit 
giving rise to this appeal are briefly 
these: Dittu Mai and others instituted 
a suit on the 6th July 1923 asking for 
a declaration that they had become 
owners of certain land of which they 
were shown in the revenue records as in 
occupation as mortgagees. They claimed 
that the right to redeem the said mort* 
gage had become extinguished owing to 
the lapse of 60 years. Them iin defence 
sot up was that no moitgage had ever 
been entered into, but that the plaintiffs 
were adhlapidars. The trial Court held 
that a lekha-mukhi mortgage had been 
created in 1850 and that as 60 years had 
expired the mortgagors had lost their 
right to redeem and accordingly decreed 
the plaintiffs’ suit. 

An appeal by the defendants Ilabi 
Bakhsh, etc., to the District Judge hav 
ing proved unsuccessful, they came up to 
this Court in second appeal. The learned 
Judge in Chambers came to the con* 
elusion that the transaction was not a 
mortgage but that an adhiapidari had 
been created in 1859. He accordingly 
accepted the appeal and dismissed the 
plaintiffs’ suit with costs throughout. 
Against this order of dismissal the plain' 
tiffs Dittu Mai, etc., have come up to this 
Court under S. 10. Letters Patent. Ad- 
mittedly the transaction between the 
parties was entered into in the year 1859 
and was evidenced by a document Ex. 
P.'5, which is dated 20th Shawal 1275 
i. 0 ., June 1859. The question for deter- 
mination is whether by this document a 
mortgage of the lekha mukhi variety was 
created or an adhlapi grant was made. 

A reference to Ex. P. -5 shows that Murad 
and others, the predecessors-in-title of 
the present respondents, found it neces- 
sary for the proper irrigation of a certain 
area of land to sink a well. As they bad 
not the necessary funds for that purpose 
they sold half of the land to Bala Mai, 
the predecessor-in-title of the present 
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appellants, for a sum of Rs. 70. It was 
duly pai.l and was duly ackn nvledf^ed as 
having been received in tliis document. 
Bala Mill was further to sink a well 
which would irrigate the area in question 
and retain possession of the other halt 
of the total area. Ho was to keep a 
strict account of all expenses incurred m 
sinking the well and in providing the 
necessary gear and persian whool. etc. 
And also for the clearance of shrubs etc., 
which existed on the land. Murad, etc., 
undertook to pay half of the total expen- 
diture incurred, which Bala Mai was to 
recover from the share of Murad, etc.. ^ of 
the produce of the well after deducting 
t.ho tenant’s share, miscellaneous ex- 
penses and the land revenue demand. 
The deed goes on to say : 

Wbon by the savings of income of our .>h iro, 
after deducting the above said items our wbol^o 

a.bt wiU »o -ipod of, br?ea°ele1 

ten shares of the siiQ wen wm uo 

and every one of us will possess each share out 

of the said shares and shall take produce in 

future. . . 

Murad, etc., were to remain in posses 

sion as tenants payini batai and contain 

agi-eoments svero entered into with regaid 

to liability to pay interest 
up to the present moment BaU Mai and 
hit suoeassors-in title have been shown 
in the revenue records as mortgagees, the 
mortgage being a lekha-mukhi one. 

Ghose in his Law of Mortgage m India, 

^th edn Vol. I. P 109, says as follo\^s . 

The lekha-mukhi is a kind of_ cunning 
gage, in which the P''op"etor s share of the 

r^reirand k^^ps : ru^Mng account of the 

share in a well to his nunagement the o.her 
where an estate is mide over to the lekha-muk 
hid r as an agent rather than as a creditor. 
Thtaeoounts are kept in the same nvanner in 
aithor case The lokhi-mukhidar collects the 
crops and credits tho proprietor with their 
VZl debiting the Government revenne the 

cost o, 

MubassaU ^ 

karwir, and he also ca.r^«» 
proprietor gets into his de . 

In Tapper's Customary Law, Vol. i . 

ShS Si 

in the well. , ^ j l„ 

Che shires are what may be fixed y 

agreement, but they are generally half 
and half. The sinker bears all the on 


ginal costs of sinking the well, erecting 
the wood-work, farm buildings, and pre- 
paring the ground for cultivation, but 
subsequent charges under those beads 
are borne by the parties accoiding to 

their shares. 

It will be seen that in the present case 
the transaction entered into between the 
predecessors'in'interest of the parties to 
this appeal does not comply with Tup- 
por's custom of an aJhtapi teaurc. Hero 
out of the total area which tho well was 

to command, one-half was sold to B>ua 

Mai for a definite amount of Rs. 70. He 
was to sink a well but not at his own 

expense, it being specifically agreed that 
Murad, etc., would pay half of the total 
expenditure incurred on the sinking of 
the well and the preparation of tlie 
<*round for cultivation. Bala Mai was to, 
he in possession of the half of the land 
not sold, and, out of tho iiroduco thereof, 
recover half tho expenditure which was 
payable by Murad, etc.. In my judgment 
the transaction under consideration am- 
ounted to a mortgage of the land not 
sold to Bala Mai which land was charged 
with the payment of half of the expenses 
incurred by Bila Mai in sinking the well 
and preparing the land for cultiva ion. 

It seems to me that all tho incidents 
requisite for a lekha-mukhi mortgige are 
present. Bala Mat was to collect tho 
crops and credit the proprietors with 
their value debiting the Government 
revenue, costs of repairs, working ex 
panses, etc. Under certain circumstances 
he was also entitled to charge interest. 

I think that Bila Mai was from the out- 
set a mortgagee or lekha-mukhidar. 
That this was the situation from the 
start and continued so up to the present 
is evidenced by the fact that the revenue 
records consistently show Bala Mai and 
his successors as being mortgagees and 
Murad, etc., and their successors as mort- 

It was nipxt contended by Mr. Mohsin 
Shah that the mortgage should bo tre.itei 
as a subsisting one andcipablo of redemp- 
tion Firstly, he contended that time 

should only be cilculated from the date 

on which the well was sunk, and secondly 
that the existence of the mortgage had 
been acknowledged, time being extended 
by such acknowledgments. Ha was, 
however, unable to point out any such 
acknowledgment by the appellants or 
their predecessors-in-iuterest on the 
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record, and Khandii, Lai v. Fazal (l) is 
an authority for the proposition that 
-Vrt. Limitation Act, applies to mort- 
gages of the lekha-mukhi variety and 
Ithat time begins to run from the date of 
'the mortgage. In the_ present case the 
mortgage was effected in 1859, i. e.. more 
than 60 years before suit. I would the^- 
fore, accept this appeal and decree the 
plaintiffs’ suit with costs throughout. 

Shadi Lai, C. J— I concur. 

.p Appeal accepted. 
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Abdul Raoof, J. 

iUartffimOT— Accused— Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Rovn. No. 340 of 1925, Deci- 
ded on 2dnd May 1925, reported by Sess. 
Judge, Karnal, on 7th February 1925 

fa) Criminal P. C., S. 522— Order restoring 
possession cannot be made where trespass is 
made in absence of complainant. 

An order to restore possession of immovable 
property under S. 522 can be made only where 
dispossession was by the use of criminal force 
as defined in S. 350, L P. C. It cannot 
be made in a case where the trespass was 
committed in the absence of the complainant : 
16 P. i?. 1919, FoU. [P 830 0 2] 

(5) Penal Code, S. 350 — Scope. 

Breaking open of a look is not use of 
criminal force. [P 830 C 2] 

Sagar Chand^iox Petitioner. 

Des Raj Sawhney, Public Prosecutor — 
for the Crown. 

Shamair Chand — for Complainants, 

Facts. — Raj Ram and Rati Ram prose- 
cuted Manga, applicant, in the Naib- 
Tahsildar’s Court at Panipat and the 
Magistrate convicted the latter under 
S. 138, I. P. G. The case of the prose- 
cution was that one Mara, Brahmin, had 
died and complainants had taken posses- 
sion of his house, and in their absence, 
about 19th July 1924, the applicant broke 
open the lock of the house and took pos- 
session' of it. The Magistrate was satis- 
fied with the evidence which was pro- 
duced in the case that these allegations 
were right, so he convicted the applicant 
under S. 448, and also put the complain- 
ants in possession of the house by passing 
an order under S. 522, Criminal P. C. 
The accused appealed to the District 
Magistrate who reduced the sentence to 


one of fine only, but maintained the or 
der under S. 522, Criminal P- p; 
accused has now applied for revision to 
this Court. 

Grounds. — So far as the conviction is 
concerned, I see no reason to differ from 
the concurrent finding of the two lower 
Courts. The evidence which was pro* 
duced in the case can be best judged by 
the Magistrate who recorded it and he 
was satisfied from it that complainants 
were in possession at first and were subse* 
quently dispossessed by the accused ; but 
the order of the Magistrate putting the 
complainants in possession of the house 
was not right, as the trespass was admit* 
tedly committed in the absence of the 
complainants and the complainants were 
not dispossessed by the use of a°y 
criminal force. The learned District 
Magistrate was of opinion that as the ac* 
cused broke open the lock and subse- 
quently prevented complainants fro® 
entering it under veiled threat of vio 
leace, it was a sufficient show of force to 
meet the requirements of S. 522, Criminal 
P. C. This opinion does not seem to be 
right. Breaking open of a lock was no 
use of criminal force, and, as to the 
threat of. violence, there is no such alia 
gation in the complainant’s statement 
which was recorded on 26th August in 
presence of the accused. In Hari Chand 
V. Emperor (l) it was held that an order 
to restore possession of immovable pro'i 
perty under S. 522, Criminal P. C., can bOj 
made only where dispossession was by 
the use of criminal force as defined m 
S. 350, I. P. C., and could not, there- 
fore, be made in a case where the trespass 
was committed in the absence of the 
complainant. This ruling is exactly ap' 
plicable to the present case. The case is, 
therefore, submitted to the High Court 
for revision of the order of the Magis 
trate directing the complainants to be put 
in possession of the house. 

Order. — For the reasons recorded by 
the Sessions Judge in his referring order 
I set aside the order passed by the Magis- 
trate under S. 522, Criminal P. G. Let 

the papers be returned. 

R.p. Order set aside. 


(1) Ciyl9J 16 F. R. Cr. 1919=51 I. C. 472=20 
Or. L. J. 4^’S. 
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Coldstream, J. 

Lai an! a^tot/ier—Aocusea— Appellants. 

V. 

£;mp!?ror— Opposite Party. 

Crimiail Appeal No. 
oided on 26th Ootober 1926, from older 
of Sess. Judge, Montgomery, D, 2lst 

Anril 1926* - 

^Whoroapartv of man actmg ^ 

E s?rtr;,r.- -v="£ “S 

'’S'- that the accused must be held con- 

trsrthly Ll“"p^ove “th^rjhtST’actiou was" iu 
the oiroumstauoes legitimat^ ^ 2 , P 832 C 1] 

R L Saunders— lor Appellants. 

Govind Bam Khanna—lor the Govt. 

Advocate — for the Crown. 

Judgment.-The accused in the case 

{•■om which this appeal arises were the 
collaterals of one Bhhawala who, bein„ 
sonless had made a will m favour of one 
Bahmat. The collaterals 
Bahawala to resolve to cancel^ this wi 
and themselves took possession of and 

cultivated the land. This provoked the 

ill-will of Rahmat .and his relations. 
There was a 6ght between the two fac 

Hons on 25th November 1925, in the 
oourae of which on Bahmat s side his 
cousin Ghula (or Ghilla) received a mor^ 
U1 injury, his skull being cut by a blow 
from a sharp weapon, Ghulla s body 
showed no other injuries but his f>ro‘';‘®r 
Mokha received three outs one of whio 
cut the bone in his forearm and Shah 
■amda received two cuts on his hand and 
rreve blows with a blunt weapon on 
the head and another on the thigh, one 
o^ those on the head being a grievous 
hurt Pattu, father of Ghulla received a 
comparatively trivial blow on his arm. 
1 On the other side Sadullah was hit on 

= the head, back and arm and 

four contused wounds on his hands and 

arm, ooe of which broke a fiager. 


The police sent up the whole body of 

Bahawala’s collaterals for trial and led 

evidence to prove that following 
altercation between Rahmat s brot 
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Shahamda on one side and Kanda and 
Pira on the other the accused in accor- 
dance with a pre-concerted plan came 
upon the spot armed with dangs and 
chhavis. Ghulla and Mokha and then 
Fattu intervened to protect Shahamda 
but these along with Shahamda were set 
upon and beaten by the accused who took 
away two camels that Shahamda had 

been loading. . ,, 

The accused pleaded alibi, all except 

Sadullah and Lai whoso story was that 
Sadli's brother had earlier in Uie day 
caught two camels belonging to 
damaging Bahawala’s held and taken 
them away to the pound, ^atei, when 
Sadli was carrying seeds to the 
was molested by Shahamda, Mokha 
Fattu and Allah Ditta of the Bahmat s 
party. Lil came to Sadli’s rescue but 
was injured, then other villagers came 

and rescued Lai and Sadli. 

No evidence in support of the accused s 
version was produced. The Magistrate 
disbelieved the complainants description 
of the origin and details of the fight as 
“palpably false.” He thought that the 
ficrhb'was sudden and not intended by the 
accused who were not the aggressors 
though they had gathered in force, ap- 
prehending resistance to their cultivation 
of Bahawala’s land from the complain- 
ants’ party and were prepared to meet 
and oppose this resistance. He found no 
satisfactory proof as to who inflicted the 
various injuries on the wounded com- 
plainants bub being satisfied that Lal_ and 
Sadli took part in the fight convicted 
these two only and sentenced them to four 
years rigorous imprisonment under b. dJb 
IPG Against these sentences Lai and 
Sadii have filed this present appeal 
and Mr. Saunders who appears for them 
ur<’es that the learned Sessions Judge 
was wrong to convict his clients after 
disbelieving the prosecution evidence and 
finding that the fight arose out of a fracas 
ia which the complainants and not the 
accused had been the aggressors. ^ 

I have myself studied the evidence in 
th 3 light of thisoriticizm. I agree with 
the Magistrate’s view that the complain 
ants’ story is not to be believed in all 
its details and that it is not proved which 
of the accused inflicted the various in- 
juries on the complainants. It is, 
ever, certainly proved'that-a party includ- 
ing the appellant acting together with 
one purpose beat the complainants and 
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inflicted on them many severe injuries, 
the result of several blows with a cut- 
ting weapon It is not proved who used 
the cutting weapon. There can be no 
doubt that the appellants must be held 
constructively guilty of causing grievous 
hurt unless they can prove that their ac- 
tion was in the circumstances legitimate. 
Such proof is entirely lacking here and I 
am not, therefore, able to interfere with 
the conviction But having regard to 
the circumstances of this particular case 
(which need not be detailed in this judg- 
ment) I think that 'the degree of con- 
structive guilt of the appellants will be 
sulliciently punished by a much lighter 
sentence than has been inflicted. I ac- 
cordingly accept the appeal of Lil and 
Sadullah to this extent only that their 
convictions being upheld their sentences 
are reduced to one year’s rigorous im- 
prisonment in each case including two 
months’ solitary confinement. 

R.D. Appeal partly accepted. 
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Tek Chand, J. 

_ Firm Kirpa Ham-Kanshi liam—VloAn- 
tiffs — Petitioners. 


V, 

Firm Devi Dial Mal-Dhan Raj-De- 
fendants Respendents. 

Civil Uovn. No. 757 of 1926, Decided 
on 4th February 1927. from decree of 
Small Cause Court Judge, Amritsar, D/- 
3rd June 1926. 


I.i7niiation Act, S. W)— Letter 
account ahowing amount due 
ment. 


asking copy of 
is achnoxoledg- 


fha writer definitely asfce 

Pluinti^l :nnountwas due by him to th 
Held ’ 

the meaninK 

832 0 ^ 

Shamair Chand— tor Petitioners 
Balkishan for B. Narain—lor Respoc 
dents. 


; that it was an acknowledgment withi 
waning of S. 19: 33 Cal. 1047 and I La] 


Judgment. — On the 3rd February 
1926 the plaintiff firm instituted a suit 
for recovery of Es. 470 against the de- 
fendant in the Court of Small Causes at 
Amrit-ar. The amount was alleged to 
be duo on the foot of certain dealings bet- 
we n the parties. In the plaint it was 
definitely nleaied that the suit was with- 
in limitation, inter alia by reason of an 


acknowledgment contained in a letter 
written by the defendant admitting liabi- 
lity, which letter was filed along with 
the plaint. Summonses were sent to the 
defendant to appear on the 6th April 
with his witnesses, when the case would 
be finally dispose 1 of. On the 8th April 
the plaintitl appeared but the defendant 
was absent. Ihe Judge was al.'O on leave 
and the Reader made a note on the re- 
cord adjourning the case to the 3rd June 
1926. On that date the plaintiff ap- 
peared, but the defendant was absent and 
the learned Julge, after recording the 
statement of the plaintiff, dismissed the 
suit holding that it was barred by limi' 
tation, having been brought more than 
three years after the date of the debit 
entries in the account. With regard to 
the letter containing the alleged acknow- 
ledgment which was filed with the plaint, 
it was remarked that this letter was un- 
dated arid contained no acknowledgruQU^ 
of liability. The learned Judge accoid* 
ingly dismissed the suit. 

The plaintiff has come up on revision 
to this Court and after bearing counsel 
for both parties I am of opinion that 
there has not been a proper trial of the 
case in the Court below. On the 8th 
April 1926, which was the date fixed for 
final disposal the Judge was ou loiva and 
when the Reader postponed i he case to 
the 3rd June, hj did not specifically ask 
the plaintiff to bring his evidence on 
that hearing, nor is there any no e o-n 
the record to indicate that that date was 
fixed for final disposal of the case. More- 
ever, it seems to me that the learned 
Judgi is not right in hold n^ that the 
letter does not contain an ack iow edg" 
ment of liability within the meaning of 
S. 19, L m. Act. In the letter the writer 
definitely asks the plaintiff to send a 
copy of the account showing what 
amount was due by him to the plaint ff- 
This would clearly be an acknowledg- 
ment within the meaning of S. 19 as ex- 
plained in the lead ng case on the sub- 
ject reported in Mani Ham v. Seth Hup‘ 
chand (1) and as explained in Ganga 
Sakai V. Kliazan Chand (2) and other 
rulings. 

Under the circumstances it seems to 

me necessary to allow the plaintiff to 

^ 

(Ij Li90t?J 83 Ual. 1047 =H3 1. A. 16 N. U 
E. 130=10 C. W. N. 874=4 0. L. J. 94 
(P. C.). 

(2) [1920J 1 Lah. 357 = 58 I. C. 787=2 L. L. 

J. 107. 
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givo formal proof of tho execution of this 
lettor and to tallow the d efcndant an op* 
portunity of rebutting any evidence that 
the plaintiff may produce in support of 
his claim. I accordingly set aside the 
decree of the lower Court, accept the, re- 
vision and send ihe case back to the 
Judge. Small Cause Court, for disposal 
according to law. 

As the plaintiff is not wholly free 
from blame he will pay the costs of the 
respondent in the lower Court. There 
will be no order as to costs in this Court, 
j) Decree set aside. 

A. I. R. 1927 Lahore 833 (1) 

Campbell, J. 

S/iem— Accused— Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1528 of 1926. Deci- 
ded on 2Ut January 1927, reported by 
Dist. Magistrate, Hoshiarpur. 

Criminal P. C., S. 522-\V here dispossession 

is not due to criminal force, order of reslora 

tion under S. o)i2 is illegal. 

Where the act of trespass on ‘“^“^vaMe pro- 
perty was not attended by criminal force, oi 
bycriDiinal iiitiinidatioD, 

that posses.sion of the property tres- 
passed upon cannot be restored 

16 P. R. CV. 1919, Foil. ' [P 838 C IJ 

Report. — One Bulaqi instituted a 
complaint on 13th July 1925 against 
one Sbera in the Court of the Naib 
Tahsildar of Dasuya. exercising Powers 
of a Magistrate, T drd Class, under o. 44/, 

I P. C. The allegation was the com- 
plainant who is blind, obtained posses- 
sion of a certain area of land under the 
decree of a civil Court, and that sub- 
sequently the accused cultivated this land 
without his permission It was not 
alleged that the act of trespass was atten- 
.ded by criminal force, or show of force 
[or ‘by criminal intimidation .1^ 
[victing the accused and fining him Rs. 5 
buly. the Magistrate ordered that posses- 
sion should be restored to the complain- 
ant under S. 522, Criminal P- G. 

Grounds. — In view of the facts as 
explained above, it is quite evident that 
the Magistrate’s order passed under 
S. 522, Criminal P. C., was without 
jurisdictiou Eari Chand v. Emperor I ) 
is in point. It is accordingly reoom- 

(1) ti9i9J 16 P- Or* 1919=51 I. C. 472=20 

Or. L J. 488. 

1927 L/105 & 106 


mended that the order in question may 
be set aside. The Magistrate admits that 
he made a mistake and a copy of his re- 
port in Urdu is appended. 

Order. — There is no appearance. For 
the reasons stated by the learned District 
Magistrate the order under S. 522, Cri- 
minal P. C., is set aside. 

Order set aside. 


J.V. 


( 2 ) 
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Tek Chand, J. 

Kunj hehari Lai — Defendant— Appel- 
lant. 

v. 

Mt. Mubarik Begam and Plain- 

tiffs— Respondents. 

Misc. First Appeal No. 1428 of 102 ( , 
Decided on 23rd November 1027 , from 
order of 1st Class Sub-Judge, Ludhiana, 
D/- 18th February 1927. 

Civil P. C., S. 151 — Inherent power of Court 
to grant injunction should be used only when 
irreparable injury or inconvenience would 
result if it were not used. 

It is well settled that when the Jurisdiction 
of the Court is invoked under S. 151, it is ne- 
cessary for the plaintiff to establish -a strong 
prima facie case, and show that if the injunc- 
tion asked for is not granted, irreparable injury 
or inconvenience would result; 55 1. C. 408, 
Rel. on. ' 334 C IJ 

Fakir Chand— lor Appellant. 

Muhammad Tufail—lov Respondents. 

Judgment. — In order to clearly under- 
stand the points involved in this appeal 
it is necessary to state a few preliminary 
facts. The relationship of the parties 
will appear from the following pedigree 
table: (see pedigree on next page). 

On 10th October 1922. Muhammad 
Munir mortgaged a house with defen- 
dant 1. Behaving failed to make pay- 
ment in accordance with the terms of the 
mortgage the mortgagee instituted a suit 
against him for recovery of the amount 
due to him, and a preliminary decree was 
passed in his favour on 12th Novem- 
ber 1924 for Rs. 12,427-15'0 which 
was made final on 6th June l92o. In 
execution of this decree the mortgaged 
property was sold by public auction on 
18th March 1926 to the decree-holder 
for Rl 5,000. Only to this sale the 
judgment-debtor raised a number of ob- 
jections which were after lengthy enquiry 
dismissed by the executing Court, and 
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the sile confirmod on 2Sfch May 1926. 

Muhammad Munir, judgmeat-debbor. ap- 
pealed to this C^urb against the order 
of contirmation but the appeal was re- 
jected by Calds^iraam, J., on 5th Octo 

her 1926. 

After the dismissal of*bhi3 appeal the 
dec-ee-holder applied for being P^b in 
possession of the property, which he had 
purchased at the auction sale, bub before 

any procee lings could be taken on this 
applicition, the judgment-debtor s wife, 
Mb. Mubank Begam, and bis sifter s 
daughter, Ht. Aisha Begam, a minor 14 
years old, instituted the present suit for 
a declaration that the property sold to 
the decree-holder was^ owned by them 
under a will purporting to have been 
executed by Mt. Hamida Begam, mother 
of Mohammad Munir, judgment-debtor, 
on iOth Juno 1906. On the same day an 
application was presented in the Court 
))raying that proceedings in execution of 
the decree passed in favour of the dec- 
iee*boldor against Muhammad Munir 
may be stayed. It was not stated under 


is a rambling document, and it is not 
easy to find out under wbac section the 
learned Judge purported to act. The 
judgment is written in such a way that 
it cannot be said where the recital of the 
arguments of counsel ends and where his 
own decision begins. The difficulty is 
enhanced by the fact that in the applica- 
tion filed by the plaintiffs on 29tb No- 
vember 1926, it was not stated under 
what section the applicants were mov- 
ing the Court, nor did the Court insist 
upon a compliance by the parties with 
the instructions repeatedly issued by 
this Court that every application pre- 
sented by a party must clearly give the 
provision of the law under which the 
party seeks to apply. The observations 
of the learned Judge in the penultimate 
paragraph of the judgment are not mutu- 
ally consistent but I gather from the 
very last sentence of that paragraph 
where the Court has expressed the opi* 
nion that the injunction in this case was 
legally “ issuable under S. ISL 
P. C.,” that he intended to act under 


Di-. AHMAD SH.\H 

r' r ■ I 

Maboraed Munii’- Mahomei Mahomed 
Mabarak Begam .\min Aslara 

(inaiutiff 1). 

what provision of law the application 
was made. On J.his application the 
Senior Sub-Judge has issued a temporary 
injunction staying delivery of possession 
to defendant 1, pending the disposal of the 
suit instituted by Mt. Mubarik Begam 
and Aisha Begam. Against this order 
granting the temporary injunction the 
decree-holder has preferred a miscellaoe* 
ous appeal under O. 43, R. 1. Mr. Mu- 
hammad Tufai), for the respondents urges, 
that no appeal lies as the lower Court, 
in granti’og the injunction, has acted 
under S. 151, Civil P. C., Mr. Faqir 
Chand for the appellant replies that the 
lower Court has really issued the injunc- 
under 0. 39, R. 1, and an appeal is com- 
petent. He further prays that in case it 
be held that the order in question is not 
appealable, the memo of appeal may bo 
treated as one for revision. 

In order to decide whether the appaal 
is competent, it is necessary .to determine 
under what section the lower Court pur- 
ported to ac*:. It is unfortunate that the 
jud'^ment of the learned Senior Sub- 
Judge granting the temporary iniunction 
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Ahmadi Zubena Bogam 1. Znhur 
Bogam Aisha Begam Begam. 

(Plaintiff 2). 

that section. Orders passed under S. 151. 
Civil P. C. are admittedly not appealable 
and I must accordingly sustain the pr®' 
liminary objection urged by Mr. Muham 
mad Tufail and hold that no appeal lies. 

But while I hold that no appeal lies 
I am of opinion that the circumstances 
of this case are such as justify interfe- 
rence by this Court on the revision side 
The lower -Court has, as already 
issued the injunction under S. 161, Civil 
P. C., but, in doing so, it has entirely 
overlooked the principles which should 
be kept in view by a Court in taking ac 
tion under that section. It is well set 
tied that, when the jurisdiction of the 
Court is invoked under that section, and 
it is called upon to act ex-debUo jiistr 
tiae, it is necessary for the plaintiff to 
establish a strong prima facie case and 
show that if the injnnction asked for is 
not granted, irreparable injury or incon 
venience would result. The ruling of the 
Letters Patent Bench [Manohar Lai Ma- 
habir Pershad v. Jai Narain Babu Lai 
(1)1 . which has been refer red to by tb^e 
(l) [1920] 55 I. C.~405. 
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lower Court itself, lays down clearly 
these propositions. The lower Court has 
not applied its mind to this aspect of the 
c-ise The re-pondont’s counsel Ivas can' 
didly expressed his inability to make out 1 
such a case from the materials on the re' 
cord. On the other hand, he concedes 
that, when the mortgage suit against the . 
husband of plaintiff 1 was pending and 
protracted proceedings in execution of 
the decree passed thereon were going on, 
the plaintitt’s did not intervene and assert 
that they possessed any right in tlie honse. 
but that, as soon as the judgment-debtor 
had exhausted all his tactics in delaying 
the execution of the decree, and the sale 
had been confirmed, plaintiff 1, who is the 
judgment-debtor’s wife, and plaintiff 2, 
who is a minor relation of his, at once 
instituted the suit and applied for grant 
of a temporary injunction to stay deli- 
very of possession to th^ decree- holder. 
The plaintiff’s suit was based mainly on 
a will purported to have been executed 
on 20bh June 1906 by Mt. Hamida Be- 
•mra, mother of the judgment-debtor, and 
in para. 5 of the plaint it was stated that 
in a decree obtained against Ahmad Shah 
(father of the judgment-debtor) this will 
had been set -up, hut had nob been accept- 
ed by the Court. On these recitals m 
the plaint it was absolutely necessary for 
the plaintiffs to make out a strong C-vso 
before the jurisdiction of the oourts 
under S. 151, Civil P. C. could be invol- 
ved bub as already stated it is admitted 
that such a case cannot be made out on 
the record as it stands at present. ^ 

I, therofor 0 i accQpt tho pstition for 
revision, set aside the order of the lower 

Court, and discharge the injunction issued 

staying delivery of possession of the pro- 
perty in question to the decree-holder. 
Having regard to all the circumstances of 
the case the parties shall bear their own 
costs in both Courts. I wish to make it 
clear that nothing contained in this judg- 
ment is to be taken as in any way affect- 
ing the rights of the parties on the me- 
rits of the suit, which are yet to be en- 
quired into and adjudicated upon by the 
lower Court. 

g j_ Petition accepted. 
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Shadi Lal, C. J., and Zafau Ali, J 

Uai Dhan and oi/u-rs— Plaintiffs— Ap 
pellants. 


Mansa Bam — Defendant — Respon- 
dent. 

Second Appeal No. 97 of 1923, Decided 
on 19bh May 1927, from decree of Dist. 
Judge, Karnal. D - 27oh October 1922. 

Jlitidu Law^Reversioner^ — Dismissal of a 
by—Otlicr reversio'iers are boioid unless 
male fides are proved. 

do:;ree disoiissiag a suit by the next rever- 
sioner is, unless mala fides can be established, 
binding upon ail other reversioners: A. I. R. 
1920 /-a/i, hO. Foil. [P 835 C 2] 

Skaniair C/mitr/— for Appellants. 

Badri Uas and M. L. Pari—ior Res- 
pondent. 

Zafar Ali, J.— The plaintiffs are Mai 
Dhan, brother of Singh Ram. and the two 
sons of the latter. Singh Ram claimed 
to be a reversionary heir of one Jot Ram 
and sued unsuccessfully in 1898 to avoid 
on the usual grounds a sale by Jot Ram 
of his landed estate. Jot Ram loft no 
son and his widow died in 1918. The 
present suit was lodged on 12bh August 
1921 seeking virtually the same relief as 
was refused to Singh Ram. The thiid 
Court dismissed the suit, holding that it 
was time barred. On appeal the learned 
District Judge came -to the conclusion 
that the suit was time barred so far as 
Mai Dhan was concerned, but that the 
sons of Singh Ram wers nob barred. He. 
however, dismis-ed the appeal, holding 
that the sons of Singh Ram had no locus 
standi to sue. Counsel for the appellants 
admitted, after some argument, that Mai 
Dhan was barred, but he contended that 
the sons of Singh Ram were not bound 
by the former decree against their father, 
because they had an independent right 
of their own to contest the sale, which 
(jhey derived, not from their father, bub 
from the common ancestor of their father 
and Jot Ram. But it is a well-establshed 
principle thati 

* a decree dismissing a suit by the next rever- 
sioner i.H, unless mala fides can be established, 
binding upon all other reversioners: see Khair 
Muhammad v. Umar Din (1). 

Counsel for the appellants asks us to 
remand the case to enable the plaintiffs 
to prove mala fides, but the plaintiffs 
never pleaded that the decree dism issing 

( 1 ) A. 1. R. 1^5 Lah. 89=5 Lah. 421. 
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Singh Ram’s suit was void by reason of 
fraud or otherwise, nor did they -adduce 
any evidence on this point. Though the 
trial Court decided only the question of 
limitation, the record shows that the 
parties had produced evidence on all the 
issues that were framed. This second 
appeal must therefore fail and we dismiss 

it with costs. , • j 

' Q P Appeal dtsmissea. 
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Addison, J- 

Multani Bam and Accused— 

Appellants. 

V. 

King’Emperor— Opposite Party. 

Criminal Appeal No. 1175 of 1926, De- 
cided on 26th Jan. 1927, from order of 
Addl. Dist. Mag., Multan, D,'- 30-10*1926. 

Penal Code, Ss. 376 and 377 — yo evidence 
except statement of girl ravished — Enmity bet- 
ween parties proved — Delay in making report — 
Quilt was not established. 

Where in a case of rape and sodomy there 
was no evidence to implicate the accused except 
the statement of the girl ravi.shed, and there 
was enmity between the parties and there was 
much delay in making the report to police even 
though the police post was very near. 

Held : that guilt of the accused bad not been 
established. [P 887 C 1] 

Nand Lai — (or Appellants. 

Din Diyal Kapur for Govt. Advocate — 
for the Crown. 

Judgment. — Multani, appellant, has 
been sentenced for the rape of Mt. Kanshia 
to five years rigorous imprisonment. 
Bhulai, appellant, has been sentenced for 
rape and sodomy committed upon the 
same girl under Ss. 376 and 377, I. P C., 
to five years and three years rigorous im“ 
prisoument respectively, the sentences to 
run one after the other ; while Mt. 
Lachhia has been sentenced under S. 366 
to two years’ rigorous imprisounaent for 
kiduappiug Mt. Kanshia with the know- 
ledge that she would be forced to illicit 
intercourse. 

The parties concerned are all Purbia 
syces residing in Multan. Debi, the father 
of Mt. Kanshia, is now out of employ- 
ment. He used to live with Mt. Lachhia, 
appellant, but he left her house a short 
time ago on account of a quarrel and went 
to live near a police post. There is no 
doubt that there is enmity between Mt. 
Lachhia and Debi, father of the girl. 


Further, about a month before the alleged 
offence Debi, father of the girl, instituted 
a criminal complaint for theft and assault 
against Bhulai, appellant. This com- 
plaint was dismissed. There is thus en- 
mity between the father of the girl and 
Bhulai, appellant as well. 

One Lachhman was also tried for rap- 
ing the girl, but acquitted as numerous 
defence witnesses appeared on his behalf 
and established that his wife died in hos- 
pital that day about 10 o’clock in the 
forenoon and that he was during the fore- 
noon at the hospital and was busy the 
rest of the day making arrangements for 
her funeral. The same witness gave evi- 
dence that the appellant, Mt. Lachhia, 
was also engaged at the funeral the whole 
day. The only difference between the 
case of Mt. Lachhia, appellant, and Lachh- 
man, who has been acquitted, was that 
the compounder of the hospital was able 
definitely to swear that Lachhman was 
present at the hospital that day, but as 

regards Mt. Lachhia all that he could say 
was that she used to come to visit the 
woman, but be could not say whether on 
the day in question she was with the 
other women who were there. The evi- 
dence, however, was that of independent 
witnesses and in my opinion was sufficient 
to prove the innocence of Mt. Lachhia, 
against whom the father of the girl bore 
ill-will. 

The case for the prosecution was that 
Mt. Lachhia came about 10 or 11 on the 
forenoon of the 18th August and took 
Mt. Kanshia to her house. She left the 
girl in a room where were the two other 
appellants, Lachhman who was acquitted, 
and a fourth person who immediately 
left and was not tried. The girl's story 
was that she was raped by the two male 
appellants and Lachhman one after the 
other, while Bhulai also committed so- 
domy upon her. She was then taken 
home in a tonga by Mt. Lachhia. Her 
father was away fishing and did not return 
till the evening of the 19th, Nobody 
was present when she arrived back, but 
she told certain women what had hap 
pened. As her clothes were stained with 
blood she got her younger brother, aged 
6 years or so, to wash them. Her father 
took her to the police station at about 
2 a. m. on the 20th. 

There is no evidence apart from the 
girl's own statement to show that she 
was taken there and taken hack. The 
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womoQ, wlioai sho said sho told, have 
deoiedthis. Her clothes were not oven 
blood stained and it is dilVicult to believe 
the explanation sho has given that her 
lyounger brothoi* washed thorn tor nei. 

The delay in making the tirst information 

Irenort is also not satistaotonly explained. 

ilb is ditiionlt to believe that her fathei 
Iwas away all that time and tlmt the neigh- 
bours refused to help her. The girl w' 

'living quite near a police Y”! 

Mohan Singh, a constable, has stated that 

he came back on transfer to his house, 
which is quite near that of the girl on 

the evening of the 19th and that he was 

present when the girl told her father. 
There is no doubt, however, that there 
was enmity between this constable 
Mohan Singh, and Lichliman "'ho has 
been acquitted. The latter gave evidence 
against Mohan Singh in complamt 
brought against him. The trial 
trate^ has believed the youtrg brother of 
the girl who stated that he saw Mt 

Lachhia bringing her 
herself said that no one was present, ibis 
bov was not examined by the police and 

hU Testimony in my opinion is withou 
V aue further, the medical witness bas 
admitted that her hymen had been rup- 
tured before. He did. however, bod "i ns 
in her vagina and ‘^“us. which m his 
opinion made it quite possible that lapo 
and sodomy had been commit ed. He 

also found certain germs (oone'- ^ ‘ 

i?\rl’s vagina and some of the^ germs 
Lrresponded with germs '“und m Bhulai s 
uTethra. But this does not establish that 
Bhulai raped her as other persons might 

well have the same germs. ^ 

There is thus no evidence in the pres 

ent case to implicate the ^Pf 

cent the statement of the girl. Bnm y 

has been established, 

made after great delay. There is good 
evidence to establish the 
Lachhia could not have ‘o 

frnm fchc housc ott tlio day m ques 

tion It is difficult to boi'.O''® 
one saw her going or nn”'“S ^ 
her erving and that no one took any action 
for sucTf long time, especially as^he was 
living near a police post in a town. 

my fudgment the guilt of the appellants 

has not been established and I accept 

their appeal and acquit them. 

Appeal accepted. 
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TiiK Ch.vnd and Aoiia Haidar, JJ. 

Najahat Khan — Defendant — Appel- 


lant. 


V. 


Mau^a Baksh and another— 

and Defendant — r\ 
Second Appeal No. 1-025 of 19-^3, De- 
cided on 28th Juno 1927. from decree 
of Dist. Judge, Juliundur, D" lUb 

Ac, (1018), Ss. 11 nnd 

V2—Onln that period for winch a 

under war conditions is to be excluded xn 

computing the period of hmitation. 

A soldier is entitled to e:colude onlj that 
period for which he war 

Lnditions in computing the 

tion prescribed for a suit. [0 833 0 2] 

J.ah. Go5, lief. 4 . 

M.Tiifailior Koor-iuhDin— tor Ap- 

^ ^ Fakir Chand ■a.nH Badri Das — iot 
Eespondents 

Tek Chand, J.-On 17th May 1918, 

Allah Ditta, father of the 

Maula Bakhsh, and Miran Bakhsh, his 

uncle, sold the land 

nominal consideration of q 

Najahat Khan, 

12th May 1921. the plaintiff instituted 

the present suit claiming . _ , 

(a) \ declaration that the sale of l 
1918 so far as the share of his uncle 
Bakhsh was concerned, would not a ec 
plaintiff’s reversionary rights after the 

uor’s death : and 

(b) possession of the other half of the land 
rerres^ting the share of h-s father Allah DlUa 
who had died in the meantime ; or 

(cl in the alternative a decree 

tion! in oase reliefs (a) and (b) are not granted. 

The sale was held to be for uonsidera- 

tiou and necessity by the t”®'* 
and the suit for reliefs (a) and (b was 
accordingly dismissed. No app^l was 
preferred by the plaintiff to the District 
Judge so far as these reliefs were con 

oerned, but he filed cross-objections in 
that Court. These cross-objections, how 
ever, were dismissed and no second ap- 
peal or cross-objections have been pre 
ferred to this Court on behalf of the 

[r has bein finally aeclded against the 
nlaintiff and is not, therefore, before me. 
As to the alternative relief for pre 
emption the first objeetion raised by the 
Tfendant-vendee was that the suit was 
Tme barred. The plaintiff, however m 
. . 1 -:-*. that he. was a soldier 
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serving under war conditions and on that 
ground was entitled to the benefit of the 
Indian Soldiers (Litigation) Act, 1918. 
Both the Courts below have held that 
the plaintiff was an Indian soldier as 
defined in Act 9, 1918 and that under 
S. 1 1 of that Act the suit was within 
time. 

In second appeal the first point urged 
on behalf of the defendant-appellant is 
that the plaintiff was not a soldier at 
the time of the institution of the suit 
and that following the ruling of this 
Court reported as Piara Singh v. Mulfi 
Mai (1) he is not entitled to -the benefit 
of the provisions of the Soldiers Litiga* 
tion Act. We find, however, that it was 
definitely stated in the plaint that the 
plaintiff was a soldier at the time when 
the suit was instituted and in the writ- 
ten statement the defendant not only 
did not deny this allegation, but, on the 
other hand, definitely admitted that the 
plaintiff was a soldier serving in the 
Indian Army. The plea, tlierefore, now 
put forward on behalf of the appellant 
has no force and must be overruled. 

The next question to be decided is 
what period is to he excluded under 
S. 11 of the Act. As pointed out al- 
ready the sale in question was effected 
onirth May 19L8, and the suit was 
instituted on Utli May 1921, i. e., six 
days less than three years after the ’sale. 
The statutory period for instituting 
suits for pre-emption is one year. The 
plaintiff's suit can, therefore, be consi- 
dered to be within time if he is found 
entitled to exclude, under S. il of the 
Act, one yeir eleven months and 25 days. 
S. 11 lay^ down that 

in computing the period of limitation pres- 
cribed by ordinary l.uv for any suit in which 
the plaintiff is an Indian soldier the time dur- 
ing which such soldier has been serving under 
war conditions since the Ith August I9i4 shall 
be e toludtd. 

The expression "war conditions” is 
defined in S. 3 as follows : 

An Indian soldier shall be dssmad to be serv- 
ing under war conditions : 

(a) during the continuance of the present war 
and for six months thereafter ; 

(i) when he is serving outside India ; 

(ii) when he is under orders to proceed on 
field service ; 

(iii) when the unit to which he belongs is 
mobilized ; or 

(iv) when in the opinion of the prescribed 
authority, such soldier by reason of the state of 
war now existing is precluded from obtaining 


leave of absence to enable him to attend a Court 
as a party to any proceeding therein ; and 
(bj after the expiration of that period when 
be is serving in any place, and such service has 
been declared by notification of the Governor- 
General in Council in the Gazette of India to be 
service under war conditions. 

In S. 12 it is provided that. 

if any Court is in doubt whether any soldier 
is or was at any p irticular time serving under 
war c.>nditions, it may refer the point for the 
decision of the prescribed authority, and the 
certificate of such authority shall be conclu- 
sive evidence on the point. 

On the 18th October 1921, the Senior 
Sub-Judge, in whose Court the case was 
pending, made a I'eference to the Collector, 
Jullundur District, asking him to mike 
an enquiry and state the period for which 
the plaintiff was employed under war 
conditions since May 1918. The Collec- 
tor referred the matter to the Officer 
Commanding, l/3rd Skinner's Horse, to 

which unit the plaintiff had been attached 

and that officer, on the 3lst October 1931 
replied that since the sale in question 
the plaintiff was employed under war 
conditions as under : 

1. N. W. F. P. Prom 5th May 1918 
to 30th September 1918. 

2. Mesopotamia — December 1920 to 
15th February 1921. According to this 
reply the plaintiff was serving under war 
conditions for seven months and eleven 
days in all. Later on the Officer Com* 
manding was examined on interrogatories 
bub in his replies he did not state any 
facts from which it can be said that the 
plaintiff was serving under war conditions 
within the meaning of S. 3, Act 9, 
1918, for any period longer than that 
stated in his memo, which is to be treated 

'as a certificate under S 12. 

The plaintiff is, therefore, entitled to 
exclude a period of seven months and 
eleven days only, which is insufficient to 
bring his claim within limitation. I* 
therefore, hold that the suit is time- 
barred. 

I would accordingly accept the appeaL 
set aside the judgments and decrees of 
the Courts below and dismiss the plain- 
tiff s suit for pre-emption. 

Having regard to all the circumstances 
of the case I would leave the parties to 
bear their own costs throughout. 

Agha Haidar, J. — I agree. 

N.k. Appeal accepted. 


(l) A. I. R. 1923 Lah. G55=t L.ih. 323. 
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Shadi Lad, C. J.. and Broadway, J. 

Seu'a i2(i7ii—Plaintitt— Appellant. 


V. 


Massu and oi/icrs— Detendants— Res- 
pondents. 

Letters Patent Appeal No. 298 of l92o. 
Decided on 4th February L927, irom 

judgment of Abdul J * ^ 

Oct 1925. in Civil Appeal No. 12 of l92o. 

Limitation Act, Art. 152- Judgment not pro- 
nounccd according to law, but written and 
intimated to plaintir^ counsel— Limitation 
runs not from date of Judgment but from date 
of receipt of intimation by party s pleader. 

Where a Court, after a case -hud been beard- 

did not pronounce the judgment at once, nor 
on the date of which notice was given but 
wrote it some time after and only sent an 
intimation of it to plaintifi s pleader. 

Held : that the judgmeiu was never pro 
nounced in accordance with Lw and that the 
limitation for appeal can begin only from t 
He on which the -plaintiC’s pleader received 

intimation of the decision 

him : 27 P. B- 1919 and A. I. R 1923 PflD 12^9, 

Nath Chona—iov Appellant. 
Shadi Lai. C.J -This is an appeal 
under Cl. 10. Letters P^^tent from a judg- 
ment of Abdul Eaoof. J.. who held that 
the appeal before him was barred by 
time, as it was filed one day aftei the 
expiry of the period of limitation pros- 
cribed by law. In order to determme 
the question it is necessary to montion 
the dates which have ^ beimng upoa iL 
The case was heard by the District JudoO 
on 4th August 1924, but he Pr^ 

nounoe judgment at once and fi^d the 
16th August for the delivery of judgment. 
On that day he postponed the pronouncing 
of judgment to 28th August. It appears 
that no order avas recorded on the Utter 
date, and that the parties were not in- 
formed of any future day on which the 
judgment was to be pronounced. On 
29th August he appears to have writteu 
the judgment and signed it but, as the 
parties were not present on that day, he 
directed a notice to be sent Pl^der 

for the appellant informing ^1“ ^ 

application had been dismissed. This 
notice was served upon the pleader 
3rd September 1924. 

It is beyond dispute that if-the period 

of limitation is to be counted from drd 
September 1924. theaqpoal preferred by 
the appellant was not barred by limRa- 
tion, and the question for considoratio 


is whether the 29th August or the 2rd 
September is to be regarded^ as the 
terminus a quo for the period of limitation 
prescribed for the appeal. 

Now, 0. 20, R. 1, Civil P. C., prescribes 
that the Court, after the case has been 
heard, shall pronounce judgment in open 
Court, either at once or on some future 
day, of which duo notice shall be given to 
the parties or their pleaders. It is clear 
that the judgment in this case was not pro- 
nounced by the District J edge at once, and 
though due notice of the 16th August 
was given to the parties, no judgment 
was pronounced either on that date or on 
28th August. As stated above, the judg- 
ment was written on 29th August and 
was dated the same day, but no notice of 
that date was given to the parties or tbeir 
pleaders. It is true that at the end of 
the judgment the word announced is 
mentioned, but the record of the case 
makes it absolutely clear that it was i-ot 
announced to the parties or their pleaders. 
Indeed, the learned Judge adopted tiie 
peculiar procedure of directing a notice 
to be sent to the appellant informing 
him that his application had been dis- 
missed. We, must, therefore, take it that| 
the judgment was never pronounced in 
accordance with law, and that tiielimita 
tion can begin only from the date on 
which the appellant’s pleader received! 
intimation of the decision of the case 
against him. The rule laid down by the 
Punjab Chief Court in Lalli v. Sam 
DiUta (i). and by the High Court of 
Patna in Sagarmal Marwari v. Lachmi‘ 
saran Misir (2) applies to the present 
case. Following these authorities I nolcl 
that the appeal preferred by the appellant 
was not barred by limitation. 

I would accordingly accept the appeal 
and. sotting aside the judgment of the 
Sin‘’le Bench remit the case for decision 
on 'tlia mei-its. Tlio Court-feo on the 
memorandum of appeal shall be refunded 
and the other costs shall be borne by the 
parties incurring them. 

Broadway, J.— I concur. 

jY Appeal accepted. 


(1) il9L9j *27 P. R7l919=ii'l. 0. 2S9. 

(2) A. L R. 1923 Pat. 129=1 Pat. « < 1. 
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Addison. J. 

-[ W ul Qadir — Plaiafciff— Appeilant. 

V. 

Imam Din — Defeadiit — Respondent. 

Second Appeal No. 2626 of 1926, Deci- 
ded on 3rd February 1927, from decree of 
Dist. J., Jhelum, D'- 31st August 1926. 

Civil P.C., 0. 2, i?. 2 — Burden of proving 
bar under R. 2 is on defendant — Evidence Act, 
S. 102. 

The burden of provin? that a suit is barred 
under 0. 2, R. 2, Civil P. C., is upon the defen- 
dant : 20 Cal. 716. Foil. [P 839 C 2] 

Jayan Nath Aggarwal— (or Appellant. 

Muhammad Amin and Muhammad 
Azavi — for Bespondent. 

Judgment. — On 22nd June 1925 the 
plaintiff sued the defendant for Rs. 667 
being a one-third share of Rs. 2,001, 
alleged to have been realized by the de- 
fendant from the Kashmir State regard- 
ing a particular contract entered into for 

the ‘year 1922 by the parties as part- 
ners. In this suit the plaintiff relied on 
a memo dated 28th July 1924, executed 
by the defendant to the effect that 
Rs. 3,100 were duo from the Jammu aud 
Kashmir State on account of a contract 
for preparing rafts of timber and that 
the defendant would pay one-third of that 
amount to the plaintiff when he had 
collected it. It was further stated in the 
plaint that the defendant had collected 
Rs. 2,001 in March 1925, and accordingly 
the present suit was instituted for onc- 
tbird of that amount. 

Various pleas were taken to the effect 
that the above agreement was without 
consideration and that the plaintiff did 
not perform conditions of the contract 
between the parties, while it was added 
that another suit had been brought for 
rendition of accounts in which the plain- 
tiff had obtained a decree for Rs. 201 and 
that all claims against the defendant 
should have been included in the suit On 
these pleadings the trial Court struck 
three issues, but only decided one as to 
whether the suit was res judicata. It 
lield that th'o suit was res judicata by 
virtue of the previous decision under S. 11, 
Civil P. C. On appeal the learned Dis- 
trict Judge held that the suit was not 
barred by the doctrine mf res judicata, 
hut that it was barred under 0. 2, R 2, 
Civil P. C. Against his decision the 
j)laintiff has presented this second appeal. 


The previous suit for rendition of ac- 
counts was instituted on 7th April 1925. 
It was to the effect that the plaintiff and 
the defendant entered into a contract for 
collecting wood thrown out from the 
river towards which the plaintiff paid to 
the defendant R^. 1,350 as capital. This 
partner-hip existed during the years 1921 
and 1922 and ended in January 1923. It 
was admitted that the defendants had paid 
back the capital sum of Rs. 1,350, but it 
was stated that he had not given an ac- 
count of the profits. Accordingly, on 28th 
July 1924, the defendant wrote a memo 
promising to render accounts of this 
partnership, and as he did not do so, the 
plaintiff brought that suit against him. 
This suit was referred to arbitration and 
the plaintiff succeeded to the extent of 
obtaining a decree for Rs. 201. The 
memo relied upon in the first suit is a 
different memo from that relied upon in 
tiiis suit, though both the memos bear the 
same date, namely, 28th July 1924- The 
memo in the first suit shows that the 
plaintiff had only a 6/l6ths share in that 
partnership, whereas he had a third share 
in the ‘Alleged partnership about which 
the second .suit has been brought. 
The two memos, therefore, are entirely 
different, one being for collecting stray 
timber washed up on the banks of 
the river in which the share of the plain- 
tiff was 6/i6ths and in which the parties 
dealt with private timber traders. The 
other was for preparing rafts and the 
plaintiffs’ share was only one*thirdthe 
dealings as regards it being with the 
Jammu and Ka-hmir State Prima faciei 
therefore, the two memos disclosed two 
different sets of transactions. 

It is not necessary, however, finally to 

decide this point because admittedly there 

is no evidence on the record of the suit, 
the second appeal of which is now before 
me. to show that it is barred under 0. 2, 
R- 2, Civil P. C. I have obtained the 
above facts from the record of the first 
suit but it was only called in the trial 
Court to see whether the first judgment 
acted as res judicata. The above facts, 
therefore, cannot be said to have been 
properly placed upon this record so far. 

As there was no evidence of any kind oOj 
the record upon which the District Judge 
could ba^e a decision that the present 
suit was barred by O. 2, R. 2, and as the 
burden of proving that the present suit 
is barred under that section lies on the 
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dofondaufc [Upoidrd hal v Secretary of 
State (1)-] I accept this appeU and, j-otting 
aside the decision of the Courts below, 
remand the suit to the trial Court for a 
fresh decision after framing proper issues. 
It is obvious that no question arose as to 
whether the previous suit acted as res 
judicata which was the issue framed. 
That issue should have been whether the 
present suit is barred under 0. 2, R. 2, 
Civil P. C., the burden of proving which 
is upon the defendant. Owing to a wrong 
issue being framed it cannot be said that 
the defendant had a proper chance to 
prove what he had stated in his pleas and 
it is for this reason that I allow this 
question to bo tried again, as well as the 
merits of the case. The remand is under 
0 41, R 23, Civil P. C. Court-fee on 
appeal will be refunded. Other costs 
here will abide the event and so will the 
costs hitherto incurred in the lower Court. 
jy Case re manded. 

(1) [1893] 20 Cal. 71G. 
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2 AFAR Alt, d. 

^izam Dni-Plaintiff-.^Ppellant. 


v. 


Respon 


^aranjan Das— Defendant 

Second Appeal No. 2952 of 1926, De- 
cided on 5th May 1927. .from decree ^ 
Sr. Sub-Judge. Gurdaspur, D/ 

October 1926. 

Evidence Act, S. 

Sion as owner— Onus is on defendant to prove 

cofitTdTy* 

Where plaintifl is in possession of Propmy 
of which he says he is the owner, the onus 
of proving that ho is not the "“c 

defendant. ^ 

Niaz Muhammad— tor , 

Hem Baj Mahajan for Mehr Chand 

Uahajan—ior Respondent . 

Judgment.-The plaintiff was in 
possession of the house m dispute and 
sued for a declaration that he was its 
owner. The defendant was the 
of the house from a widow called Bhago 

and his defence was that she 

petent to sell it as it had descended to 
her late husband Wasau or Basia who 
was the owner. In the Vrooeedm^l ^n 
connexion with this house that took 
place before this suit under S. 145. On 
minal P. 0.. the widow denied havin^ 


sold the house to t!ie defendant. Copy 
of her statement recorded by the Magis- 
trate was one of the documents produced 
and relied upon by the plaintiff. The 
widow herself is now dead. 

As the plaintiff was in possession tlic. 
onus of proving that ho was not thCj 
owner lay on the defendant : see S. 110, 
Indian Evidence Act. The trial Court 
decreed the plaintiff's suit, but on appeal 
the Senior Suboroinate Judge dismissed 
it finding that the documentary as well 
as oral evidence produced by the defen- 
dant established that the house originally 
b longed to Basia. The documents re- 
lied upon by the Senior Subordinate 
Judge were copies of two plans which 
wore filed by third parties in two other 
suits respectively. The house in dis 
pute is to tho south of the house of one 
Kadir Bakhsh and to the east of the 
shop of Jagat Ram. lathe suit Kadar 
Bakhsh v. Nura, Kadir Bakhsh filed a 
plan of a house in which the southern 
boundary of that house was shown as the 
house of Wasau. To prove this plan the 
defendant examined Nura and nob Kadir 
Bakhsh who had filed it. The recital of 
the boundary in the plan was a state- 
ment of Kadir Bakhsh and can-oquently 
Kadir Bakhsh and nob Nura could prove 
it. The other plan was filed by Dhari 
Bam in the suit Dhari Ram v. Jagat 
Ram, but the witness examined to prove 
it was Jagat Ram and nob Dhari Ram. 
Thus the recital of the boundary in ques- 
tion in either plan was not proved and 
this being so the said recitals were in- 
admissible in evidence. There was no 
further documentary evidence to show 
that the house belonged to Basia or that 
he ever lived in it. As ib cannot bo said 
what weight the lower appellate Court 
would have attached to the oral evidence 
if the said documents had been excluded 
from consideration I accept the appeal, 
set aside the judgment and decree of the 
lower appellate Court and remand the 
case for redecision on the basis of oral 
evidence alone. For rulings as to admis- 
sibility in evidence of recitals of boun- 
daries in documents between third par- 
ties, see Lajpat Rai v. Faiz Ahmad [U- 
rj j) Case remanded. 


(1) A. I. R. 1927 Lah. 448. 



842 Lahore Rahman v. Dillu (Tek Chand. J.) 

A. I. R. 1927 Lahore 842(1) upon to determii 


>V (Tek Chand. J.) 1927 

the nature of that 


Addison, J. 

Hari /iam—PUintilf— Appellant. 

V. 

Sheo Karn —Defendant— Respondent. 

Second Appeal No. 2123 of 1926, Deci- 
ded on I3th January 1927, from the 
judgment of the Dist. Judge, Karnal, 
D/- 19th June 1926. 

liegiitration Act, S. ^^—Vnregistered parti- 
tion, deed, though inadimsstble to prove i<s 
terms is still admissible to prove nature of 
possession of property comprssed the deed. 

Although the details of a partition cannot be 
proved, being embodied in an inadmissible deed, 
still the fact that the plaintiff is in possession 
of the suit property or built any portion of it 
can be proved bv oral evidence and the parti- 
tion deed can then be relied upon to determine 
the nature of that possession . 28 P, Li. H 88, 
Foil. ^ [P 842 Cl] 

Shamair Chand— iov Appellant. 

Behari Lal—iov Respondent. 


possession. 

■ Now the question of possession by Hari 
Ram appellant was considered by the trial 
Court, but rejected by the District Judge, 
as he was of opinion that no other evi- 
dence to prove the details of the partition 
could be admitted, I, therefore, accept 
the appeal, and setting aside the order of 
the District Judge, remand the appeal to 
him to decide as to whether the plaintiff 
was in possession of the property in 

dispute or any part thereof or constructed 
any portion of it as this could be proved 
by oral evidence. When he has come to 
a finding on this point the partition deed 
could be relied upon to determine the 
nature of that possession. The remand 
is under O. 41. R. 23, Civil P. C. Parties 
will bear their own costs here. 

•T.v. Appeal accepted- 


Judgment. — In execution of a money- 
decree against Kalu Mai and two of his 
sons. Richha Ram and Joti Paishad, the 
decree-holder attached a house and a shop 
alleged by him to belong to t'ne judgment- 
debtors. Hari Ram, another son of Kalu 
Mai, objected to the attachineut and sale 
of the shop and part of the house on the 
ground that he was the owner in posses- 
sion thereof. His objection failed and he 
instituted a regular suit. It was dis- 
missed and his appeal was dismissed by 
the District Judge. The second appeal 
is now before me. 

It was held in the suit, the decree of 
which was under execution, that Hari 
Ram appellant was separate from his 
father and other brothers. The property 
in dispute was originally joint family 
property. Hari Ram’s case is that he 
received it on partition. The partition 
has been established, but as the document 
enabodying the partition, was not ad- 
mitted in evidence as being unstamped 
and unregistered, the District Judge held 
that oral evidence to prove the details of 
the partition could not be given as those 
terms were embodied in an inadmissible 
deed. This proposition is correct, but it 
has been hold in Sheo Karan v Chiranji 
Lai (1), which is concerned with still 
another son of Kalu Mai, that the fact 
whether the plaintiff was in possession 
of the property in suit or built any part 
of it could be proved by oral evidence 
and that the partition deed could be relied 

(jy 
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Tek Chand, J. 

Rahman — Defendant. 

V. 

Dilhi and others — Plaintiffs — Respon- 
dents. 

Second Appeal No. 2022 of 1926, De- 
cided on 3rd February 1927, from decree 
of Dist. Judge, Montgomery, D, • 22nd 
May 1926. 

Contribution — One co-heir cannot claim 
against another for expenses of • litigation 
against third parties. 

There is no provision of law wbioh entitle* 
a co-heir to claim contribution from his co- 
heirs for expenses incurred in litigation against 
third parties, even if such co-heirs have ic' 
cidentally benefited by the result of that litiga- 
tion : 21 Cat. 496 and 61 P. li. 1U14, Foil. 

[P 844 0 1] 

Nonr Muhammad — for Appellant. 

Anant Ram Khosla — for Respondents. 

Judgment. — The relationship of the 
parties will appear from the following 
pedigree table. (Here pedigree was set 
out.) Rahman, son of Langar died in 
1891 leaving him surviving two widows 
Mt. Suban and Mt.2ainab. On Rahmun s 
death his estate was mutated in favour 
of the two widows in equal moieties. 
Subsequently Mt. Suban made an oral 
gift of her half-share in Rahmun s land 
to her nephew Mubara who was a stranger 
to the family. Similarly, the other widow 
Mt. Ziinab, gifted her half-share in her 
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husband’s laud to hoi- uophew Dira. Rah- 
muu’s collaterals wero entitled to his 
land in the following shares : 

liakhwira, son of Baliadur ... th 
Jowayaand Alam, sons of Nadir ,th 
Rahiuan , son of Himniat dc ^ 

fendant , 

Alu, son of Ahmad ••• nth and 

Mohammad, Dolu and DuUa, 
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plaintiffs, sons of Bhanan ... 


th 


On Mt. Suban’s death a suit was in- 
stituted on 3Lst March I9L3, by Rahman, 
son of Himinat and Lakhwira, son ot 
Bahadur, and Alam and Jowaya. so>is of 
Nadir, for possession of the whole of the 
land which had been gifted by hm- to 
Mubara. The present plaintiffs, Dolu, 
DuUa and Mohammad who were minors 
at that time, were impleaded as pro 
forma defendants. This suit was decreed 
with costs on 27th April 1914, and muta 
tion of the land then in suit was effected 
in favour of all the collaterals of Mt. 
Suban’s husband, including the plaintiffs, 
in proportion to their shares according to 

the pedigree- table. 

Later on another suit was filed by the 
same four collaterals, namely. Rahman. 
Lakhwira. Jowaya and j 

Dara, with respect to the 
been made by Mt. iiamab in , 

The present plaintiffs, .q 

Mohammad, who wore still minors, ^^ele 
made pro forma defend mts This suit 

was decreed on 18th .fuly 191'? 

But instead ot mutation being effected in 
favour ot all the collaterals of Mt. 

Zainab’s husband, according to their an 

oestral shares the revenue autliorities in 
the absence ot any ot the present plain 
tiffs, who were, as stated above ' 

mutated the land in favonr of 
one-half and Lakhwira, Jowaya and 
Uam one-half. Two ot the plaintiffs, 
bolu and DuUa, having attained 
and Mohammad their youngest brothei 
being still a minor have now brought a 
suit against Rahman tor possession of 
their shave in the land which was gifted 
by Mt. Ziinab to Dara^ They 

tLt according to ‘h® f/n ^nt 

mao defendant would bo entitled to o 

eighth share only and not ‘o 

he got under the mutation. This suit was 

resisted by Rahman defendant on various 
pleas none ot which is 

one, namely, that one-half of the land 

decreed against Dara was given y 
and his other co-plaintiffs in that suit 


one Lai Khan, who had financed tlio 
litigation which resulted in that decrei; 
The plaintiffs did not admit the existenco 
of any such agreement and averred that 
in any case, they wero not bounu by it 
They further stated that whatever costs 
had been ircurred by Rahman plaintiff in 
that litigation’ had been recovered by him 
from the then defendant Dara. Tho 
Subordinate Judge who tried the suit 
found that any agreement that might 
have been made with Lai Khan wa^ 
made by Rahman and his co-plaintiffs lu 
that case on their own behalf only ano 
that the present plaintiffs ( who weio 
then minors ). were not bound by it. On 
issue 2. the Subordinate Judge found that 
only Rs. 400 had been spent by the defen ^ 
dant Rahman in ju-oseenting the sui. 
iigainst Dara and that as agiun^t thi. 
Rihman had recovered Rs. -kb ' 
costs from the latter m cxecmtion o. ^ha- 
decree. The contention of Rahman tha. 
he had received only Rs. 200. from Dara 
and had given up the remaining costs was 
nob accepted by the Subordinate Judge 
In spite of these 

Subordinate Judge proceeded to hold that 
as one-half of the land had passed to La 
Khan the plaintiffs were equitably boun-i 
to surrender ono-half of iheir share t. 
the defendant. He accordingly passed y de 
cree for one-sixteenth share and dismisses, 
the suit qua the remaining one-sixteenth. 

The defendant Rahman ' acquiesced 
in this decree and preferred no 
the District Judge. The plaintiffs, imw- 
ever, not being satisfied with the bui 
ordinate Judge's decree in so far “ it wa. 
against them appealed to the ' 

Judge, who held that the minor plain 

tiffs were no parties to the ®®™® , 
with Lai Khan, that Rahman and others 
did not enter into the agreement bona 
fide for the benefit of the minor plaintiff , 
but had been actuated by selfish 
Ho accordingly accepted the plamti , 
appeal and decreed the suit in lull. 
’^Against this judgment and ‘J®"®® ^ 

the District Judge 
has preferred a second appeal 
Court and I have heard Mr. Noor Moham 
mad on his behalf. The learned counsel 
has contended that the agreement in 
favour of Lai Khan was entered mto on 
behalf of the present minors also and 
S as the result of the IRigation was 
beneficial to the minors they must bo 
held to be bound by the agreement 
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in anv case, they should be equitably 
made liable to pay one-half of the 
amount which had been spent by Lai 
Khan in the litigation with Dara. 

After considering the arguments of the 

learned counsel I am of opinion that the 

judgment of the District Judge is correct 
and mu-t stand. There is no written 
a-^reement between Rahman, Lakhwira, 
Alara and Jowaya on one side and Lai 
Khan on the other. The transaction is 
ovidenoed by a mutation whmh was 
sanctioned on 26th December 1918. In 
the mutation proceedings Bahman, etc., 
purportei toact on their own account 
and there is no mention whatever of the 
plaintiffs having any share in the land 
which was being transferred or of the 
transferrers acting on behalf of the 
minors The transaction, therefore, can- 
not be said to have been entered into on 
behalf of the minors. Even if Lai Khan 
actually financed the litigation against 
Dara, I fail to see how the minors can bo 
said to have in any way benefited by it. 
The ^ifb by Mt. Zainab to her nephew 
was obviously unauthorized and as the 
widow died in I9il when the piesent 
])laintiffs were all minors they could 
bring a suit on attaining majority. They 
did not, therefore, derive any benefit 
from the suit which was instituted by 
Rahman, etc., against Dara. Moreover, 
it is quite clear that in the litigation 
against Dara, Rahman, etc., did not pur- 
port to act on behalf of the plaintiffs, 
Rahman etc., had impleaded the plaintiffs 
as merely pro forma parties, they had 
got a decree for plaintiffs’ share passed in 
their osvn favour and subsequently enti- 
rely ignoring the minors in the mutation 
proceeding had got the whole land entered 
in their name. Under the circumstances 
the litigation cannot be said to have been 
conducted either on behalf of the minors 
or for their benefit. Moreover, as has 
been found by the trial Judge himself the 
amount of costs incured in the litigation 
against Dara was recovered from him by 
Rahman, etc., and thus they had been 
fully reimbursed. There was, therefore, 
no necessity to alienate any land to Lai 
Khan. 

1 Further, there is no provision of law 
which entitles a co-heir to claim con- 
tribution from his co’heirs for expenses 
incurred in litigation against third par- 
ties, even if such co-heirs have incident- 
ally benefited by the result of that litiga- 
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tion : see Abdul Wahid Khan v. Sha' 
lukha Bibi (1), Dulla Singh v. Khazana 

(2) and other rulings collected at p. 
of the 5th edition of Pollock and Mulla’s 
Indian Contract Act. 

As a last resort Mr. Noor Mohammad 
contended that the case of his client is a 
very hard one as he has parted with the 
whole of his share to Lai Khan. But for 
this, he has only himself to thank, as it 
was he who entered into this arrange' 
ment with Lai Khan behind the back of 
the plaintiffs in proceedings which were 
obviously collusive and were intended to 
defeat the just rights of the plaintiffs. 

For the foregoing reasons I maintain 
the judgment and decree of the District 
Judge and dismiss the appeal with costs. 

D.D. Appeal dismissed. 

(1) [1^^943 21 Cal. 496=21 I. A. 26=6 Sat’ 
399 (P. C.). 

(2) [1914} 61 P. R. 1914=25 I. 0. 542=267 
P. L. R. 1914. 
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Shadi Lal, C. J., and Broadway, J- 

Neki Bam and another — Defendants^ 
Appellants. 

v. 

Pirbku Dayal — Plaintiff — Respondent. 

Letters Patent Appeal No. 143 of 1925, 
Decided on 8th Jan. 1927, from decree of 
Jai Lal, J., D/- 9th April 1925, in Civil 
Appeal No. 3143 of 1924. 

Damages — Suit for — Plaintiff taking on lease 
a shop from defendant for his business as Com- 
mission Agent — Defendant refusing to give pos^ 
session — Measure of damages. 

Plaintiff took on lease a shop from defendant 
at a monthly rental and paid him some advance. 
Subsequently defendant refused to give him 
possession. Plaintiff sued defendant for damages 
on the basis of what bis earning as Commission 
Agent would have been for the period for whion 
possession of the shop was not given to him, 

Held : that plaintiff’s income would depend 
on his own ability and business capacity as a 
Commission Agent. Further, as there were two 
or three similar shops available in the same 
mandi, and instead of occupying one of these be 
apparently chose to do no business, it oanno 
be said that he suffered a loss because of tne 
failure on the part of his lessors to give 
possession of the premises leased to him. Unde^ 
the circumstances he was entitled only to * J"®' 
fund of advance paid by him. [P ^ 

Shamair Chand — for Appellants. 

Balwant Bat — for Respondent. 

Broadway, J. — One Pirbhu Dial in" 
stituted a suit against Neki Bam and 


1927 Ata Mohammad v. Habnam Singh (Zafar'Ali, J.) 

Bamji Lai for the recovery of Rs. 993 
He alleged that the defendants had leased 
him a certain shop in the Rui 
Delhi at a monthly rental of Ls ° 
and that he had paid the sum of Ks 193, 
in advance, further that they had refused 
to give him possession of the premises 
leased and that he was thus unable to 
carry on his business and claimed to le 
cover the sum of Bs. 193, paid by him in 
advance and a sum of Rs. 800 as damages 
The trial Court found that the amount 
paid in advance was Rs. 49, and granted 
Ihe plaintiff a decree for that amount plus 
Rs 800 as damages, oilculating damages 
at ' the rate of Rs. 100 a month for eight 
months, that being the amount which 
the plaintiff said he had been earning as 
a cLmission Agent before he onte ed 
into this lease. The appeal by the de 
fendants to the District Judge having 

proved unsuccessful they P™ , 

second appeal to this Court. This appeal 
was heard by Mr. Justice Jai Lai. and 

was dismissed on 9th April 1925. 

Against this order of dismissal the de- 

(enTuts have preferrsd this appeal under 
fendants hav p Qn their beha f 

Mr Shamair Cband urged tha. the Courts 

^ad Led in granting the ^ 

for Rs 800, and the question foi detei 
mination is whether the view taken by 
the learned Judge in Chambers as to the 
nrinciple on which the damages should 
be asseLd is correct. The learned J udge 
in Chambers has based his conclusion on 

'two cats decided by the Madras High 

Court Those cases are, however, dearly 
SguLable for ^o^ “I- 

land that had been leased out for put 
poses of cultivation. In those oases 
was held that in a suit by a lessee 
his lessor for failure to give possession of 
te lauds leased out to him, the measure 

of damages is he 

lessee could have derived during the 

nerTod he was out of possession, regard 

perioa n means which existed of 

tintf the loss The principle cannot 

mitigat mg thelos^s^ presL case for the 
plaintfff clearly intended 

i.ncome would depP“d “a his ow^^b.^.^Y 
Sn^tti: alL^f evidence that there 

wire two or three similar shoPB availabl_ 

in the same mandi and ‘“PteaU 
pying one of these he apparently chose 
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do no business for eight months, and it 

cannot therefore be said that he sullcred 

a loss of Rs. 800 because of the failure on 
tlie part of his lessors to give him posses- 
sion of the premises leased to him. 
would, therefore, accept this appeal and 
dismiss the plaintiff's claim for damages 

leaving him the decree for Rs. 4J In 
the circumstances tbe parties will pay 
their own costs throughout. 
ShadiLal.C.J.— I concur. 

Q ij Appeal accepted . 
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Zafati Alt, J. 

Ata Mohammad and PlaintiUs 

— Appellants. 

V. 

Ilaniam Smgli'and oJ/iers-DeleiKkiits 
— Respondents. 

Second Appeal No. 1688 of 1926 De- 
cided on 9th Deomber 1926, 
of Sr. Sub- Judge, Hoshiarpur, D/- 23rtl 

February 1926. 

ia) Practice^Parlies must procure f tend - 
ance of wiinesses~If they fail, Cour. is uut 
bound to do it for them. 

15 is always tbe duty of litigaiit.-J m a civil 
ale to pay^ for the expenses of witnesses and 
piocuro their attendance. If they should fail 
to do so, the Court is not bouud to j 

Civil P. C., S. lOO^Finding of fact can- 
not be interfered with. 

\ finding of fact arrived at on the evidence 
produced by parties c.anaob be 
in secofid appe^il* • • • ' 

Faqir Chand— lor Appellants. 

G. S. SaLariya—lor Respondents. 

Judgment.— The question 

„,iuation in this the 

house in dispute was situated within the 

^mits of plaintiffs- village Moila or de- 

fendaufs village Wahidpore The tml 

Court issued a commission to the iahsi 

dai- for fixing the position of the house 

hv takin" measurements and making an 
enquiry o“ the spot. That officer did .1 
and reported that the house w®® 'f'''*''" 
the area of village’ Wahidpore^ iThe two 

villages have a common boundary}, ihe 
nlaintiffs- suit was accordingly dismissed. 
On appeal the learned Senior Subordmate 
Judge expressed the opinion that the 
T7hsildar should have been sumnioned as 
ILTtness and examined to ‘'®" 

ha arrived at his conclusions, and h 
reminded the case for a de novo trial. 
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When the case was received in the Court 
of first instance the parties examined 
some witnesses. The defendants did 
Apply for summons to him, bub eventually 
declined to produce him. The Court 
again decided in favour of the defendants 
and the plaintiffs’ appeal was also dismis- 
sed this time. 

In second appeal it is contended that it 
was incumbent on the trial Court to 
examine the Tahsildar as ordered by the 
Senior Subordinate Judge. This conten- 
tion is untenable. It is always the duty 
[of litigants in a civil case to pay for the 
^expenses of witnesses and procure their 
lattendance. IE they should fail to do so, 
‘the Court is not bound to do this for 

them. 

The case has been decided on the evi- 
dence produced by the parties and the 
ifinding that has been arrived at on that 
evidence is one of fact which cannot be 
interfered with in second appeal. The 
learned counsel for the appellants has 
taken me through the judgment of the 
lower appellate Court, but has not been 
able to show where that Court has gone 
wrong. 

I, therefore, dismiss the appeal with 
costs. 

Ai)pcal dismised. 
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Zafar Ali, J. 

Dialoo Mai — Judgment-debtor — Appel 
lant. 



Firm Nandu Shah~Jai TiaZand others 
—Decree-holders and judgment-debtors— 
Respondents. 

Misc. First Appeal No. 2920 of 1926 
Decided on 5th May 1927, from order of 

Kangra. D/- 12th Novem- 


Cit'ilP. C., S. 
pay if principal 
Decree should be 
latter. 


I'kp^Surety undertaking tc 
Judgment'debtors failed— 
first executed against the 


Where the surety bond provided that the 
decretal amount will be payable by the surety 
if it were not r9alized from the principal 
debtors, and a precept ns against the principal 
debtors having proved infructuons, the decree- 
holder applied for a notice of arrest against the 
surety and the surety objected on the gronnd 
ihat decree be first executed against the pro- 
perties of the principal debtor which he pointed 
out, but the Court ordered: “The execution 


cannot be stayed. The zim in can take out the 
warrant for the original judgment-debtor.” 

Held', that it is not the function of the zaman 
to take out a warrant. Moreover, before pro- 
ceeding against the person or property of the 
party the executing Court should satisfy itself 
that the decretal debt cannot be realized from 
the principal debtors. -[P 846 C 2] 

Fakir Chand for Badri Das — for Ap* 
pellant. 

FJatval Kishore for Mehr Chand Maha- 
fan for Respondeat^. 

Judgment. — -Aceording to* the terms 
of the decree in this ca?e the decretal 
amount will be payable by the surety 
defendant 4. if it were not realized from 
the principal debtors defendants 1 to 3. 
In their application for execution made 
by the decree-holder they asked in the 
first place for a precept under S. 46, Civil 

F. C., as against defendants 1 to 3, and 
then for a warrant of arrest against de- 
fendant 4, but the Court ordered that a 
precept and a warrant should both issue. 
The decree-holder, however, paid process- 
fee for a precept only and a precept was 
issued. This pre:ept having proved in* 
fructuous the decree-holders applied for a 
notice of arrest to defendant 4. In res- 
ponse to the notice he put in an applica- 
tion to say that the decree should, in the 
first instance, be executed against defen* 
dants 1 to and he mentioned some pro- 
perties moveable and immovable which 
defendants 1 to 3 owned. The Court 
endorsed the following order on this 
application; 

The execution cannot be stayed. The zaman 
can take out the warrant for the original judg- 
ment-debtor. 

This order is improper and cannot be. 
maintained. It is not the function of the 
zaman to take out a warrant. Moreover,! 
before proceeding against the person or 
property of defendant 4, the executing 
Court should satisfy itself that the de- 
cretal debt cannot be realized from defen'i 
dants 1 to 3 and should record a finding' 
to that effect. 

I, therefore, accept the appeal and set 
aside the above order. The dejree'holder 
to pay the costs of the appellant, defen- 
dant 4, in this Court. 

G. B. Appeal accepted 
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A (Aclilison, ■!.) 


Lahore ^t7 


Shadi Lal, C. J , .VN'1> ^'■I’AK An, -I. 

PuliO.XH SenUtoii & Co -Dofenlants- 
Potitionei’S. 

V. 

Goenl-a CoUoji Spiiinirii/ iiniUl'c^in'no 

MtUs, Ltd., PlaiatitTs— Uospon- 

(^enU. 

Civil Petition No. 250 of 1926. Doci- 
aed on 10th May 1927. from order of 1st 
Cl. DUt. J., Delhi, D - 11th Dec. l9-o. 

Civil P.C., S. no— Court having Jurisdv> 

lion biU deciding the question of 
'Pronglj—^'o rtji'isioit lies— Civil i . ( O. , 

Ord^r G, Uule 17. confers ample powers upon 
the Court to amend the pleadings; and whore 
The trial Judge has. after oxuniuing 

ments advanced on both .sides granted le^to 

amend the plaint, revision would not 

though his eonclusion m.iy be *‘^7 ol 

nCal.O (P.C.). Foil. tP8ti Cl. -J 

Baj Narain and Mehr Chand Maha- 

jan—iox Petitioners. 

Sardha iJam— lor Respondents. 

Shadi Lai, C. J.-The triaUudge has 

Allowed the plaintiffs to amend then- 
plaint by adding a prayer that the defen- 
aants b 3 directei to vender ao account 
of the moneys received and disoursod by 
them -in relation to a contract for the 
purchase of machinery, iti Respect of 
which the plaintiffs had brought the suit 
for damages. There can be no doubt 

the defendants on the ground that they 
were commission agents of the plaintiffs, 
but it is contended that the claim _(oi 
damages, as contained in the original 
plaint, proceeded upon the assuraptio 
that the defendants had entered into the 
contract as principals and not as agents. 
Now, the plaint is not happily ’•voided, 
and it is not clear that the defendants 
were sued as principals so far as the 
prayer for the recovery of damages was 

, concerned. . i 

The question for determination, how 

ever, is whether any ground justifymo 
interference by a Court of revision has 
been established, tt niust be remem 

ibered that 0. 6, B. 17. Civil P. C., confers 
iample powers upon the Court o ai 
jthe pleadings; and the trial Judge has. 

latter examining the arguments advanced 
'on both sides, granted leave to amend 
!the plaint. His conclusion may be wrong 
in law; but, as laid down by their Lord- 
Iships of the Privy Council m Avur 


Ilassan Khan v. Shoo Bakhsh. SiJKjh (l). 

where a Court has jurisdiction to dccido 
the question hoforo it and in iact deculos 
the question, it cannot be roganlod as 
acting in the exercise of its jurisdiction 
illegally or with material irregularity . 
inerolv because its decision is erroneous. 
The mere fact that the decision of the 
Court is wrong, affords no ground for the 
interference of the High Court as the 
Court of revision. 

We accordingly see no valid ground tor 
revision and dismiss the application with 

costs. . T • J 

p Application dismissed. 


~(rr n C;il. G = L1 1. A. g37 tr. c.). 
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Addison. J. 

Palo and aaoi/irr— Plaintifls— Appel- 
lants. 

v. 

Baiua and o/Ziers— Defendants— Res- 

‘’“second Appeal No. 2223 of t926. Deoi- 
ded on 6th January 1927, from decree of 
Dist. J., Gurdaspur, D;- 7th May 1926. 

Custoui {Punjab) - Ancestral land - Land 

held bij brothers must be vresumed (o bi rtjut> 
tral. 

Where land is held by brothers, the Pjesump- 
tiou Is, in the abence of any indication that the 
property was self acquired, that it was held by 
{.heir father and that it was ancestral. 41 1 . h. 
1U14 and .1. I. it. 19-^1 ^ah. lio, i- <W/. ^ ^ 

Shamair Ckand^lov Appellants. 

S. R. Laul—ioi’ Respondents. 
Judgment.— The plaintiffs who are 
the minor sons of one Tara (see the pedi 
gree table afitached to the judgment of 
the District Judge) sued for the usual de- 
claration that the sale effected m 19*.0 
by their father Tara and his cousins 
ladir Singh and Wadhawa 
affect their reversionary rights. Both the 
Courts below concurred in dismissing the 
suit on the ground that the land has not 
been proved to be ancestral. Against 
this decision the plaintifis have presented 
this second appeal. 

As regards the area of 12 kanals 3 

mavlas. which the District Judge 
pointed out can be traced back to lb5-. 
it seems to me that the appeal must suc- 
ceed. In that year this land was held 
bv iChazana and Jodha and a deceased 
brother of theirs. The presumption 
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therefore is, in the absence of any indica- 
tion that the property was self acquired, 
that it was held by Labha, their father. 
That being the case, this area of 12 kanals 
3 marlas or rather 12 kanals 6 marlas, 
as shown in the Settlement of 1852, 
must be hold to be ancestral The 
authorities are Jiwan Sinfjh v. Har 
Kaur (ij and Mt. Maryan Bibi v. Gho~ 
lam Muhammad (-). 

As regards the area of 30 kanals 13 
marlas which was only traced back to 
1910-11, the appeal must be dismissed, 
for though it has been shown that in 
that year this area was held by Alu and 
Tara, sons of Khazana, and Dittu and 
Wadhawa, sons of Jodha, there is a clear 
indication that in 1882 it was acquired 
by these four persons by pre-emption. 
That being the case, it follows that this 
area is not ancestral. Owing to the fact 
that some of the records have been eaten 
by white ants and for other reasons the 
remaining .area of about 16 kanals has 
not been traced at all. It follows that 
it was properly held not to be ancestral 

In the result I accept the appeal to the 
extent of holding that the area of 12 
kanals 6 marlas, shown in the 1852 Settle- 
ment. IS ancestral. I therefore set aside 
the order of the District Judge and re- 
mand the appeal to him for further 
orders m view of my finding that 12 
kanals b marlas are ancestrial. Parties 
will bear their own costs here. 


R.D. 


Appeal partly accepted 

(1) [1914J 41 prit. 19l4=5t P. L R 1914- 

“5=34 P. w. R. 194 

(2) I. R. 19*24 Lah. 170. 
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2apar Ali, J. 

Gharat Singh and oi/ters— Plaintiffs- 
Petitioners. 

Suhhdeo Sntff/iand ol/jers— Defendant! 
— Kespondents. 

No. 213 of 1927, Decidec 
on 15th November 1927, from order ol 
Dist.J .Perozepur, D/-7th December 1926 
Punjab Tenancy Act (IQoS IQS'l) s 71(3) (d 

-Suit by tenants for establishing tiJir occt 
pancy right ts cognizable by revenue Court 
A suit by tenants to establish their righi 
as occupancy tenants falls under Cl. (d)iSab* 
S. (3), S. 77, Punjab Tenancy Act, ind is co*^. 
nizable by a revenue Court. [p 848 C 2] 

J. N. Bhandari— (or Petitioners. 

Nand Lai — for Respondents. 


Judgment. The plaintiffs petitioners 
claimed to be reversionary heirs of 
Jiwan Singh and on his death they 
entered into possession of his occupancy 
holding, and an Assistant Collector sanc- 
tioned mutation in their favour. This 
order having been set aside by the Col- 
lector on appeal, the petitioners insti- 
tuted a suit for a declaration that they 
were the lawful heirs of Jiwan Singh 
and were entitled to succeed to his ocou' 
pancy holding. The Courts below have 
concurred in holding that the suit is cog- 
nizable by a revenue Court and not a 
civil Court. This view appears to be 
correct. The plaintiffs according to their 
own showing are in possession as tenants, | 
and what they waiit to establish, is that| 
they are occupancy tenants. The suit,' 
therefore, falls under Cl. (dj, sub-S. 3.i 
Punjab Tenancy Act and the' 
petition of plaint has been rightly re* 

turned to be presented to a revenue 
Court. 

I, therefore, dismiss this application 
in revision with costs. 

Application dismissed. 


A I R. 1927 Lahore 848 (2) 

Addison, J. 

Firm Bhagwan Das-Kanhaya Lai — 
Defendant-Appellant. 

v. 

^firm Nand Singh-Hari Singh— Blaixv 
tiff — Respondent. 

Second Appeal No. 2399-of 192G, De- 
cided on 27th January 1927, from ordei' 

of Addl. Dist. Judge, Lyallpur, D/- 2C6li 
June 1926. 

LimUation Act, Art. So— If account is deli' 
berately closed, merely adding at the end of 
new dealings old balance will not make it an 
open account. 

An open account is one which is continuous 
or current, uninterrupted or unclosed by ft 
settlement^ or otherwise, consisting of a series 
of transactions. Where, therefore, an account 
has been deliberately interrupted and closed, 
Jh®_inere adding later on, in order to avoid 
limitation at the end of the new dealings the 
old balance with not make it an open account : 
A.I.R. 1923 Lah. 347, Foil. : 124 P. L. B. 1910, 
Dist. [P 849 Cl] 

Jalal’ud'din — for Appellant. 

Daulat Bam — for Respondent. 

Judgment. — The plaintiff firm car- 
ries on a commission agency business at 
Lyallpur. The defendant firm, which car- 
ries on business in the Hazara District, 
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used to deal with the plaintiff firm from 
time to time. In Sambat 1975 there 
were certain dealings which ended in a 
balance in favour of the defendant firm. 
That account was closed and the balance 
at the credit of the defendant firm was 
brought forward at the beginning of the 
new account which started in Magh 
Sambat 1975. The account in conuesion 
with the second dealings between the 
parties again closed with a balance due 
to the defendant and a third account was 
started shortly afterwards with the 
balance in favour of the defendant carried 
over into the new third accuont. This 
third account was closed on the 24th 
Phagan Sambat 1976, corresponding to the 
7th March 1920, with a balance of Rs. 
1,140, including interest against the defen* 
dant- Dealings did not again commence 
between the parties till the 2l3t August 
1920, when a new account was opened in 
which the debit balance against the 
defendant was not put down. When the 
dealings in connexion with this fourth 
account ended a considerable time later, 
the plaintiff added at the end of this 
fourth account the debit balance of 
Rs. 1,140, from the last account. This 
was some two years after the third ac* 
count had been closed. 

The plaintiff firm then sued the defend- 
ant firm on the 27th February 1924 for 
Rs. 823-14-6 due to them on all the deal- 
ings. The trial Court dismissed the suit, 
holding that the item of Rs. 1,140, which 
was the balance at the closing of the ac- 
count on the 7th March 1920, was bar' 
red by time under Art. 85, Sch. 1, 
Lira. Act. It therefore, dismised the 
suit as nothing certainly was due if 
that item was excluded. The other 
issues were not decided. On appeal the 
learned District Judge held that this 
item was within time under the same 
article and remanded the suit for decision 
on the remaining issues. Against his 
decision this second appeal has been 
preferred. 

It is quite clear that the ‘plaintiff firm 
treated the third account, ending with 
the balance due to it of Rs. 1,140, as 
finally closed. It did not carry forward 
that item to the next account, which 
started some months later, though at 
the end of the next account probably 
because this Item was in danger of be- 
coming time-barred, Rs. 1,140 were ad<^d. 
Further, Ex. D-3, dated the 27th Oo* 

1927 L/107 & 108 


tober 1920, is a post card sent by the 
plaintiff firm to the defendant firm. This 
was after the last set of dealings had 
commenced. In this post card the plain- 
tiff firm stated that they had formerly 
given the defendant firm a notice and 
had previously sent the account as well, 
and still the defendant firm was not pay- 
ing. Therefore, the defendant firm would 
have to pay further interest on the 
former account it 12 per cent, per an- 
num from the date of the closing of that 
account. All these facts conclusively 
prove that the plaintiff firm treated the 
account as finally closed on the 7th March 
1920 and started a new account with the 
defendant firm on the 21st August 1920 
and treated that new account as entirely 
separate from the previous dealings. That 
being the case, Imrat Lai v. Lai Chand 
(l) is not applicable. There the balance 
was ascertained and carried over. Here 
it was ascertained but deliberately not 
carried over and even after the new ac- 
count was started, the plaintiff firm still 
insisted on payment of the old account 
as a separate account. In Firm Hup 
Chand'Jiwan Singh v. Firm Poho 
Nathu Mai: A. I. F. 1923 Lah. 347: 
it was said that an open account 
was one which was continuous or 
current, uninterrupted or unclosed by 
a settlement or otherwise, consisting of 
a series of transactions. In the present 
case the account was not continuous, but 
was interrupted and closed. The mere 
adding later on, in order to avoid limita- 
tion, at the end of the new dealings, the 
old balance would not make it an open 
account again as it was deliberately 
interrupted and closed. In my opinion, 
therefore, this item of Rs. 1,140 was 
barred by limitation under Art. 85, 
Sch. 1, Lim. Act, as the suit was 
not brought for more than three years 
after it became due. I, therefore, ac- 
cept this appeal and, setting aside the 
order of the District Judge, dismiss thft 
suit with costs, throughout. 

Appeal accepted. 


(1) [1910] 75 P. R. 1910=124 P. L. R. 191C=- 
7 I. C. 715=99 P. W. R. 1910. 
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A. I. R. 1927 Lahore 850 (1) 

Jai Lal, J . 


Gurdit Defendant— Appellant. 

V. 


Mt. Bhago — Plaintiff Respondent. 

Second Appeal No. 1298 of 1925, De- 
cided oa 24tb July 1925. from decree of 

Dist. Judge, Gurdaspur. D - 19th Feb- 

ruarv 1925. 

Punjab Land Revenue Act (17 of 1887) 5. 14 
-Revenue records only raise a presumption- 

Thev arc not conclusive. 

Revenue records merely raise a presumption 
of correctaess of eatcies therein and where they 
° . challenged, a dnding given without con- 
e^rfag evidence in rebuttal is liable to be 

set .aside. ^ ■* 

Shamair Chand^tor ^Appellant. 


Judgment. — In 1918 Santa Singh ob- 
tained tenant’s rights in the land in 
suit and was entered in the revenue re- 
cords as a tenant. On his death the 
mutation of his rights were made in 
favour of his widow Mt. Bhago, but the 
land remained in possession of his real 
brother Gurdit Singh. Mt. Bhago in* 
stiuted a suit for possession of the land 
and for recovery of mesne profits. The 
plea of Gurdit Singh was that he and 
Santa Singh were members of a joint 
family. Santa Singh, being the elder 
brother and manager, obtained the lease 
in his favour, but that in fact it was 
obtained for himself and Gurdit Singh 
jointly. He consequently denied that 
Santa Singh’s widow was entitled to 
succeed to the tenant’s rights in the land. 
The learned District Judge has come to 
the following conclusion : 


It is quite possible that the facts are as al- 
leged by Gurdit Siagb, but I conceive that I 
am bouud to rely upon the revenue records 
which admittedly follow the written instru- 
ment rather than upon oral evidence, and I, 
therefore, reject the appeal with costs. 


The appeal was by Gurdit Singh 
against whom the suit had been decreed 
by the trial Court. Now this finding of 
the learned District Judgeis inconclusive. 
The revenue records and the written in- 
strument merely raise a presumption 
against the defendant, but this presump- 
tion is capable of being rebutted, inter 
alia, by proof that Santa Singh and 
Gurdit Singh were joint in family or 
by proof that the lease was obtained by 
Santa Singh for the joint benefit of 
himself and Gurdit Singh, and the de- 
fendant was entitled to a clear finding by 


the learned District Judge on the pleas 
raised by him. 

I remand this case to the learned Dis- 
trict Judge with the directions to re- 
hear the appeal and to give definite find- 
ings on the points involved. The Court- 
fee will be refunded to the appellant and 
the other costs will abide the result. 

N.K. Case remanded. 
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Shadi Lal, C. J., and Jai Lal, J. 

Sheo Ravi — Defendant — Appellant, 

V. 

Mem Raj and another — Plaintiff and 
Defendant — Respondents. 

Second Appeal No. 325 of 1923, De- 
cided on 27th April 1927, from decree of 
Dist. Judge, Karnal, D/- 13th Decem- 
ber 1922. 

Mortgage — Interest is charge unless other- 
wise stipulated. 

In the absence of contract to the contrary, a 
mortgagee is-entitled to treat interest due under 
a mortgage as a charge on the property : 
-4. I. H. 1924 P. C. 183 and A. I. R. 1926 Lah. 
624, Foil. [P 850 C 2] 

Rama Nand and Bal Krishan Mehra — 
for Appellant. 

Shamair Chand — for Respondent. 

Shadi Lal, C.J . — This appeal arises 
out of a suit for redemption and the sole 
question for determination is whether 
the plaintiff can redeem the property 
without paying the interest stipulated in 
the mortgage deed of 1893. Now, it is 
common ground that the mortgagee was 
entitled to interest on the principal sum, 
but it is contended that the interest was 
not made a charge on the mortgaged pro- 
perty. Their Lordships of the Privy 
Council have, however, laid down the 
principle in Ganga Ram v. Natha Singh 

(1) that, in the absence of contract to the[ 
contrary, a mortgagee is entitled to treat 
interest due under a mortgage as a 
charge on the property. The same prin- 
ciple was followed by a Division Bench 
of this Court in Manghi v. Dial Chand 

(2) . The learned counsel for the plain- 
tiff does not seriously suggest that the 
deed contains any stipulation which 
would displace the general rule enun- 
ciated above. 

(1) A. I. R. 1924 P. C. 183=5 Lah. 425=51 
I. A. 377 (P. C.). 

(2) A. I. R. 1926 Lah. 624=7 Lah. 559. 


4 


Karam Khan v. Mast Ali Kuan (Addison, J ) 


1927 

We accordingly accept the appeal, and, 
■setting aside the decree of the District 
Judge, restore that of the Court of first 
instance with costs throughout. A pre- 
liminary decree for redemption shall be 
<ramed in terms of the judgment of the 

Court of first instance. 

Q jj. Appeal accepted. 
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Shadi Lal, J. C. 

Thaba Singh and of/tcrs— Accused- 
Petitioners. 

V. 

Ejnperor — Opposite Party. 

Criminal Revn. Petn. No. 171 of 19-0, 
decided on 1st May 1925. from an order 
of the Sessions Judge. Ferozepore. D- 
2nd January 1925. ... 

Penal Code. 6^5.328 and Od— Beating puhh^ 

with the duty of executing a warrant of attaoU- 
ment is guilty under S. 323 and .s no. justmed 
.in beating under S. 99. CP 851 C IJ 

Sagar Chand—loi Respondeat. 
Judgment. — The learned Sessions 
Judge- bolds that the warrant of attach- 
ment, which the jamadar Ram Lai was 
asked to execute, was not illegal; and no 
.argument has been addressed to me im 
, peaching the correctness of that 
■Further even if it is assumed that the 
warrant was defective the petitioners 
had no justiheation for beating Rani Lai. 

S 99. 1* ^ ^ there is no 

rieht’of private defence against am act, 
'■which does not reasonably cause the ap- 
■, prehension of death or of grievous hurt, 
if done, or attempted to be done, by a 
public servant acting m good faith under 
.colour of his office, though that act may 
not be strictly justifiable by law. It is, 
therefore, clear that the petitioners are, 
.at any rate, guilty of an oftence under 

For the aforesaid reasons I cannot in 
terfere with the conviction, but consider- 
,ing that the accused have been released 
on^bail by a learned Judge of this 'Court 
I reduce the sentence in the case of each 
of them to the period of imprisonment 
already undergone by him. The 
cion for revision is accepted to this ex 

itenb oaly. , , 

Revision accepted. 
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Addison, J. 

Karam Khan and another Plaintiffs 
Appellants. 

V. 

Mast Ali Khan and oi/ters— Defen- 
dants — Respondents. 

Second Appeal No. 741 of 1926, Deoi" 
ded on I9bh January 1927. from decree 
of Dist. Judge, Dera Ghazi Khan, D.'- 

20th November 1925. 

Civil P. C., 0. 22. Rr. 4 and n-Where inte- 
rests of co-respondeyits are separable, death of 
one respondent toill not cmise an appeal to 
abate wholly but only as against the deceased. 

The question whether an appeal abates in 
whole or in part depends on whether the in- 
terests of the respondents are or are not sepa- 
rately deiined. If they are separable, the 
appeal will abate only as regards the interest 
of the deceased respondent. If they are joint, 
the appeal will abate as regards the whole o 
the joint interests. Li ^ 

A further test in this connexion is that if a 
separate suit is maintainable against the co- 
defendants severally, the mere fact of their be- 
ing impleaded in the same suit will notojuse 
an appeal to abate as a whole: f -.-J* 

All. 128 ; A..i. R. 1925 Lah. 381 and 23 P.ii. 
ion, Foil. 852 Llj 

Niaz Muhammad — for Appellants. 

Hargopal—ior Respondents. 

Judgment.— The plaintiffs are co- 
sharers of certain land along with defen- 
dants 1 to 3, and certain other pro forma 
defendants. The plaintiffs instituted a 
suit for a declaration that defendants i 
to 3 were in reality owners of only a 
24 , /576th share and not a share ot 
60/576ths as recorded in the revenue re- 
cords, that is, the plaintiffs claimed a 
declaration that 36/576ths of the shares 
recorded in the name of defendants 1 to 
3 was theirs. The trial Court dismissed 
the suit. On appeal the learned_ District 
Tud‘»e found that defendant 2 , named 
Bahadur Khan, had died on 9th May 
1925 during the pendency of the suit, 
and that his representative 
brought upon the record. He held that 
a suit or appeal filed against a dead per 
son was a nullity, and that the appeal 
could not proceed as regards def^dauts 
1 and 3, that u, Mast Ali Khan and Jamal 
Khan as no specification of their shares 
was possible. He purported to follow 
Badu V. Lala (1). Against this decision 

the plaintiffs have preferred this second 
appeal. 


7i) [19151 41 P. li. i9i5=15 p. L. R- 19i4— 21 
1.0.951=16 P. W. R. 1914. 
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It seems to me that the question whe- 
ther the appeal abates in whole or in 
part depends on whether the interests of 
the respondents are or are not separately 
defined. If they are separable, the ap- 
peal will abate only as regards the inte- 
rest of the deceased respondent. If they 
are joint the appeal will abate as regards 
the whole of the joint interests. This 
was, what was laid down in Darshan Das 
V. Bikramajit Bai (2j. A similar view 
was taken by a Division Bench of this 
Court in Bagbir Saran v. Mt. Sohan 
Devi (3). In it there was a sale to vari- 
ous vendees the interest conveyed to each 
of them being specified in the sale-deed. 
One of the vendees died, and no applica- 
tion was made for the substitution of his 
heirs within time. Accordingl 5 ’^ the whole 
suit was dismissed on the ground that it 
had abated. It was held on appeal that 
the suit had abated as against the inte- 
rests of the deceased vendee only. In this 
ruling Khuda Bakhshty. Mathra Das (4) 
was distinguished while Mt. Zainah Bibi 
V. Bohila (5) was followed. In the last 
named case the plaintiff, who was the 
daughter of a Dogar, sued the nine de- 
fendants, collaterals of her father, for pos- 
session of her father’s landed property on 
the ground that it was self acquired, and 
that she as a daughter had a preferential 
right to the collaterals. The lower Court 
dismissed the suit holding that the pro- 
perty was ancestral. During the pen- 
dency of the appeal in the Chief Court 
one of the defendants-respondents died 
and application for the substitution of 
the names of his legal representatives 
was not made within time. It was held 
that the appeal abated qua the deceased 
collateral’s share of the land, but not as 
regards the shares of the other collaterals 
as each had a separate right to bis ances- 
tral share. In my opinion the principles 
laid down in Baghbir Saran v. Mt. .So- 
han Devi (3) and Mt. Zainab Bibi v.>Bo~ 
hila (5), apply in the present case for the 
interests and shares of the first three 
defendants are separately given namely 
Mast Ali K.han 36/576ths, Bahadur Khan 
20/576ths, and Jamal Khan 4/576ths. 
The claim of the plaintiffs was that 
the total of the shares of these three 


(2) A. I. R. 1926 All. 128=48 All. 81. 

(3) A. I. R. 1925 Lah. 381=6 Lah. 233. 

(4) [1913] 62 P. R. 1913=85 P. L. R. 1913=18 
I. C. 182=89 P. W. R 1913. 

(5) [19171 23 P. R. 1917=39 I. C. 277. 


should be declared to be 24/576 and not 
60/576th3 i. e., that Mast Khan's share 
should be declared to be 14-2/5*576ths, the 
share of Bahadur Khan deceased 8/576th9 
and that of Jamal Khau'l-3/5-576th9, The 
fact therefore that the appeal is no longer 
competent as against Bahadur Khan’s 
share of 20/576ths does not mean that it is 
not competent as regards Mast Ali Khan's 
share of 36/576ths and Jamal Khan’s share 
of 4/576ths which can*be reduced if the 
plaintiff’s suit is correct, to 

4-2/5 -H-3/5)=-16. 

576. 

Besides, it is obvious that in the pre- 
sent suit the plaintiffs need not have in- 
cluded Bahadur Khan in the beginning 
had they not wished to dispute his right 
to hold the share recorded in his name. 
The shares of all three defendants are 
separate, and the suit could have been 
brought against one of them or two of 
them or all three. In these circumstan- 
ces I hold that the appeal was still com- 
petent as regards Mast Ali Khan and 
Jamal Khan, defendants 1 and 3. This 
was the only point argued in appeal. It 
was admitted that so far as Bahadur 
Khan’s share was concerned the plaintiffs 
had lost all right to constest it. 

I accordingly accept the appeal and 
setting aside the order of the District 
Judge hold that the appeal was compe- 
tent so far as the shares of defendants I 
and 3 were concerned. I return the ap- 
peal to the District Judge to be decided 
in accordance with law as regards the 
shares of those two persons Court-fee 
on appeal will be refunded. Parties will 
themselves bear the other costs incurred 
in this Court. 

J.V. • • • Case remanded.. 
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Zapar Ali, J. 

Parma Band — Decree-holder — Appef" 
lant. 

V. 

Mt. Baj Devi — Judgment-debtor — 
Respondent. 

Misc. First Appeal No. 1748 of 1926, 
Decided on 14th December 1926, from 
order of Sr. Sub-Judge, Rawalpindi, D/- 
21st May 1926. 

(a) Civil P. C., O. 41, B. order. 

Order staying execntioi^ is not appealable- 
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(6) Civil r. C., S. \l— Execution proceedings. 
Where an order releasing property from at- 
tachment is not appealed against, the order 
becomes final and so fresh application for the 
attachment of the same property does not ne ; 

A. I. li. 1921 Bom. 208; A. I. R. 1924 All. 808; 

25 C. W. iV. 655 and .1. I. R. 1922 1\ C. 341. 
Poll. t-P 853 0 IJ 

Naiid Lai'^for Appellant. 

Shambhu Lai Ptiri—ior Kespondent. 

Judgment. — 

j * 

appeal against an order m execution 
proceedings relating to a money-decree 
In execution of that decree a house was 
attached, but sale thereof was stayed by 
the executing Court (Senior Subordinate 
Jude of Rawalpindi) by order, dated 20th 
March 1922. In 1925 the decree-holder 

applied for cancellation of that ordei, but 
the application was rejected on 2drd 
April 1925, and the decree-holder s ap- 
peal to the High Court against that or^r 
was dismissed on 13th July 1925. On 
18th July 1925, the decree-holder made 
a fresh application for execution by at- 
tachment of certain moneys payable to 
the judgment-debtor by the 
National Bank. Limited. Rawalpindi, and 

certain persons named by him, 

money lying in the Bank was attached, 
but on 21st October 1926. it was released 
from attachment on the objection o he 
judgment-debtor on the ground that the 
execution had already been stayed by the 

order of 20th March 1922. • , 

No appeal was preferred against the 

order of 2lst October l92o, 

the money from attachment. On ind 

January 1926 the decree-holder again 

attachment of, that money 
but the application was rejected on 2lst 
May 1926. It is against this last older 
that the decree-holder appeals. It is 

clear that the order of 21st 
which was not appealed against became 
Bnal and no fresh application for attach 
ment of the money was competent. 

It may he observed that it has been 
held by the Bombay, Allahabad and 
Calcutta High Courts that no appeal lies 
from an order staying execution . see 
Janardan Trimbak 

(1) , Busain Bhai y.BelUe ^hah GUani 

(2) and Bajendra Kishore v. ilothurci 
^I^Therefore. dismiss the appeal with 

dismissed. 

-TirATiTRTgar^^. 208=45 Bom. 24^ 

(2 A. I. R. 1924 All. 808=46 All. 1 33. 

(3) [1920] 25 C. W. N . 565=65 1. C. 228. 
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Bhide, J. 

M uhaviviiid Khan — Accused .appel- 

lant. 

V. 

Eynperor — Opposite Party. 

Criminal Appeal No. 475 of 1927, De- 
cided on 2nd July 1927, from order of 
Sub-Divl Magistrate. Chakwal. D - 17th 
March 1927. 

Penal Code, S. 307 - Shot not aimed at 
anyone in particular — Doubt lohethcr accused 
fired it— Benefit should be given to the 
accused. 

Where it was proved that a shot was tired 
from the house in which the accused was re- 
siding, but it was not proved that the shot was 
aimed at any one in particular and ^as 
also doubtful whether the accused himself nred 

the shot '. . 

Held : that the accused c.innot be convicted 

under S. 307 as benefit of doubt 
given to him. ^ 

]^and Lal—ior Appellant. 

Edmunds— for the Crown. 
Judgment— The appellant Muham- 
mad Khan has been convicted in this case 
under S. 307. I. P. C., and sentenced to 
rigorous imprisonment for seven years. 

The prosecution story briefly was that 
Muhammad Khan, who was wanted by 
the police for two murders, was abscond- 
ing since the year 1924. On the night 
betweeu the 1st aud 2Dd January 1927 
Sub-Inspector Malik Muhammad Ivhan 
of thana Nila received information that 
Muhammad Khan was in his house in 
the village Nila. He thereupon orga- 
nized a raiding party, including ti^ 
policemen and some villagers. He post^ 
his men on the roofs of the bouses ad 
ioining that of Muhammad Khan and 
proceeded, to his courtyai^ aoeompani^ 
by .Ahmad Khan and Ghulam Easu^k 
He then asked Ahmad Khan to chain the 
outer door of Muhammad K.ban s house. 
The night was dark. Ahmad Khan hrst 
felt at the top of the door, but did no 
find any chain. He then quickly eat 
aown and finding the clam near the 
threshold closed the door with it. 
Almost immediately afterwards a shot 
was fired though a hole »n the door. 
The Sub-Inspector thereupon fired thr^ 
shots in reply. Nothing more happen^ 
during the night. The house 'ernamed 
under guard. In the morning Muham 
«ad Khan was told that there was a 

strong party armed with guns and r 
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volvers and that resistance was useless. 
He was then induced to surrender him- 
self. His house was searched and a re- 
volver and some cartridges were found 
concealed behind a gahi (corn bin). 
Muhammad Khan was thereupon chal- 
laned separately under S. 307, I. P. C.. 
and under S. 20, Indian Arms Act. 

With regard to the conviction under 
S. 307, I. P- C., to which this appeal 
relates, the main points urged by the 
learned counsel for Muhammad Khan 
were ; 

(1) That there is no reliable evidence 
to show that any revolver shot was fired 
through the door ; and 

(2) even if any shot was fired, the 
evidence on the record does not establish 
any offence under S. 307, I. P. C. 

As to the first point my attention was 
drawn to the fact that there was no 
evidence to show that any bullet was 
found in the courtyard or even in the 
immediate vicinity and that no mark of 
firing was left near the hole through 
which the shot is alleged to have been 
fired. As to these points the evidence on 
the record shows that the hole was 
large enough to allow the revolver muzzle 
to protrude through it. Consequently 
the fact that there was no sign of any 
shot having been fired through the hole 
does not go against the prosecution. It 
appears further from the evidence that 
the hole through which the shot was 
fired was a slanting one and the shot pro- 
bably went upwards and the bullet may 
have been lost somewhere amidst the 
neighbouring houses. The witnesses for 
the prosecution are perfectly clear that a 
shot was fired at the time when Ahmad 
Khan chained the door or immediately 
afterwards and it was then that the Sub- 
Inspector fired three shots. It seems to 
me that there was no possibility of any 
mistake as to the shot having been fired 
from the inside. The fact that at the 
time when Muhammad Khan surrendered 
the next morning he was immediately 
questioned as regards the revolver is also 
significant in this connexion. I, there- 
fore, hold that it has been satisfactorily 
established that a shot was fired by about 
the time when Ahmad Khan was chain- 
ing the door. 

The second point for consideration is 
whether in the circumstances an offence 
under S. 307, I. P. C., can bo said to be 
established, The allegation on behalf of 


the prosecution is that the shot was ac 
tually aimed at Ahmad Khan who had 
been sent to chain the door, but the evi- 
dence on this point does not appear to 
my mind to be at allconvincing. Ahmad 
Khan first felt at the top of the door for 
the chain. It is not alleged that there 
was any noise at that time and it was 
when he was chaining the door or im- 
mediately afterwards that a shot was 
fired through the hole. It seems to me 
that it must have been on hearing the 
noise of the chain that the shot was 
fired. The night was dark and it does 
not seem likely that the persons outside 
could have been seen by Muhammad Khau. 
In fact they were taking precautions to 
place guards in the neighbourhood and 
this must have been done with as little 
warning as possible of the movement of 
the party to Muhammad Khan. The hole 
was a slanting one and pointed upwards 
as noted above The shot apparently 
went upwards and the bullet could not 
be found. It does not appear likely in 
the circumstances that the shot was 
aimed at anyone in particular. It 
seems to my mind more probable that the 
shot was simply fired to frighten anybody 
who tried to force open the door. It 
must also be remembered that the ac- 
cused was not the only person inside. 
His wife was also inside and it was not 
impossible for her to fire the shot. 

The evidence is certainly consistent 
with the innocence of the appellant, and 
hence the benefit of doubt must, I think, 
be given to the appellant. I accordingly 
accept the appeal and setting aside the 
conviction and sentence acquit the ap- 
pellant of the charge under S. 307, 

I. P. C. 

N.K. Appeal accepted. 
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Tek Chand and Agha Haidar, JJ- 

E. I. Ry. Co. — Defendant — Appellant. 

V. 

Mohammad Shah — Plaintiff — Respon- 
dent. 

Appeal No. 2925 of 1924, Decided on 
12th May 1927, from decree of 1st Cl. 
Sub-Judge, Lahore, D^* Ist October 1924. 

Bailways Act, S. 12— Risk-note B— Goodi 
rotten and destroyed by railway — “Zrosa” 
caused to the owner. 

When goods, in the custody of the railway, 
become rotteu and are dertroyed under thd 
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orders of the railWiiy authorities, it must bj 
hold that the owners had suhcred ‘ loss of a 
whole consignment,” within the me:uiing of 
that phrase us used in risk-note; ^ 
and A. J. ii. 192G Lah. 61-1, Foil. l-bo-j L -J 

C. H. Car(7*'7t Noad and Mehr Chand 

Mahajan — for Appellant. 

Jagan Nath Agganval and Parduvtan 

Das — for Respondent. 

Tek Chand. J.— On the 30th July 1921 
a large quantity of potatoes was booked 
in two wagons Nos. 13907 and 2237 at 
Patna City railway station on the E. 1. 
Ry., by one Modan Mian, consigned to 
Lahore, the consignees being Choudhn 
Nizam Din and Mohammad Shah respect- 
ively. It has been found and the finding has 
not now been controverted by Mr. Jagan 
Nath for the respondent that the goods 
were consigned under Risk-note B. 

Din sold the contents of wagon No. loJUf 
to Mohammad Shah, who was the con- 
signee of the other wagon, and endorsed 
the relative railway receipt in his favour. 
Thus Mohamed Shah, plaintiff, became 
entitled to receive both the wagons. 
Wagon No. 2237 arrived at Lahore on 
the 18th August 1921. with its contents 

in a partly 

consignee (plaintiff) took delivery of it. 
The other consignment, which was ui 
wagon No. 13907. reached the Ambala 
railway station on the 20th Aupst 1921 
and arrived at Lahore on the 25th August. 
On opening this wagon it was discovered 
that the potatoes had entirely got rotten 
and were unfit for human consumption 
The railway authorities instead of making 
delivery of the contents in that condition 
to the consignee, handed them over to 
their Sanitary Inspector for destruction. 

After serving the required notice on 
the Agent of the E. I. Ry-, and the Secy, 
of State for India, through the Agent of 
the North-Western Railway, Lahore, the 
plaintiff Mohammad Shah on the loth 
July 1922, instituted the suit out of which 

this appeal has arisen, for 
Rs. 7.750 as compensation for loss and 
injury to the goods’ ’ eonsigned in both 
wagoL. In his plaint he did not admit 
that the goods were booked undei Bisk 

note B- 

The main defence put forward was tha 
the goods had been booked at reduc^ 
rates under Bisk-note B and as the 
alleged loss or damage had not been 
caused by the wilful neglect of the res 
pendents or their employees, they weie 


not in any way liable to pay compensa- 
tion to the plaintiff. 

The learned Subordinate Judge upheld 
the defendant's plea with regard to the 
goods that had been dispatclied in wagon 
No. 22o7 and disallowed the plaintiff s 
claim to that extent. He, however, 
found that the defendants were guilty of 
wilful neglect with regard to the consign- 
ment dispatched in wagon No. 13907 and 
passed a decree for Rs. 2,909'fi'0. 

The defendants have appealed, and the 
first point urged on their behalf^ by the 
learned Government Advocate is that the 
"loss” of a "complete consignment” has 
not been proved and, therefore, the plain 
tiff has got no cause of action. He argues 
that all that is established is deteriora- 
tion” and not "loss” of the goods. After 
carefully considering his arguments on 
the point, I am of opinion that they aie 
devoid of all force. The point is covered 
by the judgment of Campbell, J., in 
Jagan Nath Baij Nath v. Secy, of State 
(1), where it was held that when goods 
in the custody of the railway become 
rotten and are destroyed under the orders 
of the railway authorities, it must be 
held that the owners had suffered ' loss 
of a wiiole consignment.” within the 


meaning of that phrase as used in Risk 
note B or H. To the same effect is the 
decision of the Madras High Court re- 
ported as iff. & S. iff. Ry. v. Mattai Suhba 
Rao (2). These authorities completely 
meet the learned Government Advocate’s 
contention, and, following them, I would 
overrule it. 

The main point for decision, however, 
is whether the defendants have been 
rightly held by the lower Court to be 
guilty of wilful neglect. The proposition 
of law is now firmly established that the 
onus of proving wilful neglect lies upon 
the plaintiff, and Mr. Jagan Nath, for the 
respondent, has nob sought to controvert 
it. The question, however, is whether 
the facts on the record are sufficient to 
prove wilful neglect on the defendants 
part. After carefully going through the 
record and giving due weight to the 
arguments of both counsel, I have reached 
the conclusion that before a definite find- 
ing can be given on this question it is 
necessary to deter mine what is the time 

(1) A. I. R. 1926 liuh. 614. ^ 

(2) [19203 43 Mad. 017=38 M. L. J. 

^ M.L.W. 358=55 I. C, 754=(1920) M.W.N 

\Q8. 
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normally taken for a consignment dis- 
patched by goods train from Patna to 
arrive at Lahore. The evidence on this 
point is very unsatisfactory and neither 
party seems to have realized \ts im- 
portance during the trial. Both counsel 
are agreed that the materials on the 
record are very scanty and it is not 
possible to come to a satisfactory deci- 
sion. In these circumstances the only 
proper course is to remit an issue under 
O. 41, E. 25, Civil P. C., for the deter- 
mination of this question. I would, 
therefore, if my learned brother agrees, 
send back the case to the lower Court for 
trial of the following issue : 

What was the usual time taken in 1921 by 
the railway to carry a wagon of potatoes from 
Patna to Lahore by goods train ? 

Both parties will be allowed to produce 
fresh evidence on this point. It will be 
desirable if the books of the E.I. Ey., and 
the N. W. Ey. are examined with a view 
to ascertain the time actually taken by 
similar consignments to come from Patna 
or other places in its neighbourhood to 
Lahore in 1921. Eeturn will be made 
within three months. 

Agha Haidar, J.— I agree. 

D-i>- Case remanded. 
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Tek Chand, J. 

Firm Ganpat Rai-Gopal De- 

fendants— Appellants. 

v. 

Firm ' Dhanna Mal-Harbans Lai — 
Plaintiffs — Respondents. 

Civil Rev. Petn. No. 752 of 1926, De- 
cided on 3rd February 1927, from decree of 
Sr. Sub-Judge, Lahore, D'- 10th July 1926. 

Punjab Courts Act (1918), S. 44 — Senior 
Sxih-J udges" jurisdiction to entertain appeal 
in unclassed suits is limited to lis. lOO—His 
power to pass decree such suits is un- 
limited. 

Though the jurisdiction of a Senior Sub- 
Judge to entertain an appeal in unclassed suits 
is limited to Rs 100, his powers to pass a de- 
cree in such suits are unlimited and he cannot 
be Slid to have exercised a jurisdiction not 
vested in him by Uw in passing a decrea for 
sum over Rs. 100 in an appeal of which he was 
properly seised : o4 P. R, 1912, Foil • 04 
P. L. R. 1903 ; 21 P. R. 1919 and 78 P. L R. 
1915, [P 857 0 2] 

Prakash Chandra for Parduman Das 
— for Petitioners. 

Badri Nath—ioi: Respondents. 


Judgment. — The firm of Dhanna 
Mal-Harbans Lai instituted a suit against 
the firm Ganpat Rai-Gokal Chand for 
rendition of accounts and recovery of 
Rs. 100, or such other amount as may be 
found due after going through the ac- 
counts of dealings between the parties. 
Before filing the written statement in 
this suit, the defendant instituted a 
counter-suit against Dhanna Mal-Har- 
bans Lai for recovery of Rs. 133'8'0 al- 
leged to be due on the strength of certain 
bahi accounts. On a joint application 
by both the parties, the two suits were 
referred by the Sub-Judge to the sole 
arbitration of one L. Gobind'Ram. The 
arbitrator submitted an award on 23rd 
December 1925, whereby he found that 
in the first suit which had been in- 
stituted by Dhanna Mal-Harbans Lala 
aginst Ganpat Rai-Gokal ’Chand a sum 
of Rs. 434-13-0 was due to the plaintiff 
and that in addition to this sum the 
plaintiff was entitled to realize certain 
other items which third parties owed to 
the defendant firm. In the counter-suit 
which had been instituted by Ganpat 
Rai-Cokal Chand against Dhanna Mal- 
Harbans Lai the arbitrator found that 
nothing was due to the plaintiff and that 
this suit should be dismissed. 

Against this award objections were filed 
by the firm Ganpat Rai-Gokal Chand in 
both suits. The trial Court after a 
lengthy and detailed enquiry into these 
objections came to the conclusion that 
the arbitrator had acted with material 
irregularity in mixing up the dealings 
of the firm Dhanna Mal-Sundar Singh 
with those of Dhanna 'Mal-Harbans Lai 
which was an entirely distinct firm and 
the dealings of which had nothing to do 
with the transactions in suit. The Sub- 
Judge, therefore, excluded out of consi- 
deration the 'items due on account of 
dealings with the firm Dhanna Mal-Sun- 
dar Singh and as a result dismissed the 
suit of Dhanna Mal-Harbans Lai, but 
passed a decree for Rs. 113-15-9 in the 
second suit instituted by Ganpat Eai- 
Gokal Chand. 

Against these decrees two appeals were 
preferred to the Court of the Senior Sub- 
Judge, Lahore, by the firm Dhanna Mal- 
Harbans Lai. The appellate Court in 
the appeal arising out of the suit insti- 
tuted by Dhanna Mal-Harbans Lai re- 
versed the decree of the trial Court and 
instead decreed * the plaintiff’s suit for 


1927 Firm Ganpat Kai v. Firm Dhanna Mal (Tek Chand, J.) Lahore 6o7 


Ks. 434- 13-0 in favour of Dhanna Mal- 
Uarbans Lai against Ganpat Rai-Gopal 
‘Chand. The appeal arising out of the 
■ counter-suit filed by Ganpat Rai-Gokal 
Chand was also accepted and the suit of 
Ganpat Rai-Gokal Chand was dismissed. 

Against the decrees of the appellate 
'Court in both cases, petitions for revi- 
sion have been preferred to this Court 
by the firna Ganpat Rai-Gokal Chand. 

In Civil Revision No. 752 of 1926 which 
■relates to the suit for rendition of ac- 
. counts 'filed by Dhanna Mal-Harbans 
Lai the only point taken by Mr. Parkash 
'Chandra for the petititioner is that the 
Senior Sub-Judge has acted without 
jurisdiction in passing a decree for 
Rs. 434-13-0 in the appeal arising out 
of a suit for rendition of accounts in 
which the tentative value had been fixed 
at Rs. 100. He contends that the pecu- 
niary jurisdiction of the Senior Sub- 
Judge to entertain appeals in unclassed 
suits is limited to Rs. 100 and that when 
he found that a decree for a sum larger 

'than Rs. 100 was to be passed in favour 

of the plaintiff, he should have treturned 
the memorandum of appeal for presenta 
■tion to the District Judge. In sup- 
port of this contention Mr Parkash 

Chandra hd,s cited Manna Lai 

.andu (1), Cheloo v. Kali Dass (2) and 
Kalahalu ’v. Prahh Dial (3). In my 
opinion none of these rulings has any 
■bearing on the point that arises for decr 
-sion in the present case. All these cases 
relate to decrees passed by Courts of the 
.first instancs for sums beyond their 

pecuniary jurisdiction. 

In Manna Lai v. Samandu UJ a suit 
for rendition of accounts in regard to an 
.alleged partnership was valued at Rs. loU 
and was entertained and tried by a Mun 
sif the pecuniary limit of whose jurisdic- 
.tion was Rs. 1,000. The Munsif, however, 
passed a decree for Rs. 1.676 which was 
• obviously beyond his jurisdiction and it 
was held that he was not competent to 

mass such a decree. , 

Kalabaluv. Prabh Dial {S) arose out 
•of execution proceedings relating to a 
I *deoree for Rs. 384 which had been passed 

by a Munsif and which had been up^ 

held by the Divisional Judge. 

peal against the order of the Munsi m 


( 1 ) 


( 2 ) 

b) 


1906' 


46 P. R. 1906=94 P. L. R._ 1906. 


2) [1918] 21 P. R- 1918=44 I- 0. 816* 


AA AV* - leo — 

78 P. L. R. 1915=45 I. C. 163— 


[1915. 

SOP. W. R. 1918. 


execution proceedings was preferred to 
the District Judge who could entertain 
appeals only to Rs. 100. It is ob 

vious that in such a case the 'forum of 
appeal would be determined by the value 
of the decree which was beyond the 
pecuniary jurisdiction of the District 
Judge, in Cheloo v. Kali Das (2) a suit 
for injunction was improperly valued at 
Rs. 20 against the rules framed by the 
Chief Court and printed in Vol. Ill, at 

p. 92. The sole question decided in that 
case was that it was not competent for 
the plaintiff to value that suit at a figure 
below the minimum fixed by the rules 
and that the course of appeal should be 
determined by the real value of the suit. 

In the present case it is to be noted 
that the plaintiff brought the suit for 
rendition of accounts fixing the tentative 
value thereof at Rs. 100. This suit was 
dismissed by the trial Court. The value 
of the suit, therefore, at the date of pass- 
ing of the decree was iRs. 100 and the 
value for purposes of jurisdiction woiild 
be either the value as fixed in the plaint 
or as fixed by the decree. The only Court, 
therefore, that could entertain the ap- 
peal was the Court of the Senior^ Sub 
Judge who is authorized to entertain ap- 
peals in unclassed suits up to Rs. 120. 

The question, however, arises as to 
whether after having entertained the ap- 
peal which ex facie was within the 
jurisdiction of the Senior Sub- Judge he 
was bound to return the memorandum 
of appeal for presentation to the Dis- 
trict Court when he after going into the 
facts of the case was of opinion that a 
decree for a sum larger than Rs. 100 
shall have to be passed. Now, though 
the jurisdiction of the Senior Sub-Judge 
to entertain an appeal in unclassed suits 
is limited to Rs. 100 his powers to pass 
a decree in such suits - are unlimited and 
he cannot be said to have exercised a 
jurisdiction not vasted in him by law in 
passing a decree for a sum over Rs. 100 
in an appeal of which he was properly 
seized. This point was raised and de- 
cided in Dayal Singh v. Ram Rakha (4; 
where Robertson and Shah Din, JJ ' 
after distinguishing the cases relating to 
the incapacity of a trial Court to^ pass a 
decree beyond its pecuniary jurisdiction 
made the following 'remarks : 

^ (4) [1912] 54 P. R, 1912=14 I. 0. 78=122 
P. W. R. 1912. 
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Here we have the case of an appellate Court 
properly seised of the appeal in the first in- 
stance from a decree which was passed by a 

Court competent to pass it. passing a decree 
which cannot be said to be clearly beyond its 
powers to pass. It is true that for the purpose 
of entertaining ‘an appeal the jurisdiction of 
the Divisional Court is limited to suits which 
do not exceed .Bs 5.000 in value. This is a 
provision simplv to provide in the first instance 
whether the Divisional Court or the Chief 
Court shall entertain -particular appeals. But 
when an appeal has once been been brought 
and entertained, it does not appear that there 
is any limit upon the powers of the Divisional 
Court any more than there is any limit on the 
powers of the Chief Court. 

These remarks apply fully to the pre- 
sent case and furnish a complete answer 
to the arguments advanced by Mr. Par- 
kash Chandra. I, therefore, hold that 
the Senior * Sub- Judge was fully com- 
petent to pass the decree under appeal. 

The other points mentioned in the 
grounds for revision were given up by 
the learned counsel for the petitioner. 
The result is that this petition is dis- 
missed with costs. 

B.D. Petition dismissed. 


A. I. R 1927 Lahore 858 (1) 

Zapar Ali, J. 

Beli Singh — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 333 of 1927, 
Decided on 16th May 1927, from order 
of 1st Cl. Mag., Ferozepore, D - 11th 
March 1927. 

Penal Code, S. 376 — Copulating with a 
woman with her consent does not amount 
to rape. 

Where the accused was convicted of com- 
mitting rape on a woman aged 20, but there 
were circumstances to show that the accused 
was copulating with her with her consent and 
when she was caught in the act of copulation, 
she naturally concocted a story to save her face 
that the accused had carried her into the room 
by force. [p gsg C 2] 

Held : that the offence of rape was not made 
out, 

Nand Lai — for Appellant. 

Carden Noad — for the Crown. 

Judgment. — Balli Singh, appellant, 
has been convicted of having committed 
rape on a girl called Mt. Dhan Kaur and 
sentenced under S. 376, I. P. C., to 
rigorous imprisonment for five years. 
Mt. Dhan Kaur is a married girl aged 
about 20 and the appellant is 30 years of 
age. She has already borne two children 


and the appellant also has wife and‘ 
children. According to her own testi- 
mony she used to go to appellant’s well 
to wash clothes and he never molested 
her before. On the day of occurrence her- 
husband was absent from the village and 
she with her son aged two years went to- 
the well to wash clothes. Anokha Singh,. 
P. W. 2, happened to pass that way and 
hearing the cries of the child he went up* 
to him. As the child was all alone and was- 
looking towards the kothi or room at the 
well of appellant Anokha Singh peeped 
into the room through a hole and saw the- 
appellant having sexual intercourse with 
Mt. Dhan Kaur. 

Mt. Kartaro, P. W. 3, sister of Mt. 
Dhan Kaur, deposed that the (Mt. Dhan 
Kaur) did not use to go to the well of the 
appellant to wash clothes if her husband 
were at home. Having regard to all these 
circumstances it would appear that the' 
appellant was copulating with Mt. Dhan 
Kaur with her consent. When she was. 
caught in the act of copulation she 
naturally concocted a story to save her 
face and stated trhat the appellant had 
carried her into the room by force. She 
bore a mark of contusion on her right 
cheek, but it cannot be said that this con* 
tusion was the result of a fist blow given 
by the appellant as stated by her. It is 
more probable that she was beaten by her 
husband when he came home and heard- 
of what had happened. The convictioDi 
therefore, cannot be maintained, and, ac- 
cepting the appeal, I set aside the convic" 
tion and sentence and order that the* 
appellant be released forthwith. 

N.K. Appeal accepted. 


A. I. R. 1927 Lahore 858 (2) 

Broadway, Ag. C. J., and Bhide, J: 

Nafis'ud’Din and others — Objectors 
Appellants. 

' v. 

Secy, of State & anotke7 — Respondents. 

First Appeal No. 646 of 1924, Decided 
on 27th June 1927, from order of Dist.,. 
Judge, Hissar, D/- 20th November 1923. 

(a) Land Acquisition Act, S. 54 — Beferene^ 
under S. 18 rejected as time’barred—N o ap- 
peal lies. 

No appeal is competent nnder S. 54, Band 
Acquisition Act, from an order of the Divisional 
Court rejecting a reference under S. 18, on tne 

the Collector was 

, Cl. (1), of that. 


ground that the application to 
time barred under sub-S. (2) 
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section ; -iS P. P. 19U and 01 P. R. 1914. Foil . : 

A. L R. lUiiO Rang. 135, not Foil. : 39 Cal. 393, 

Bef. ^ 

(6) Liviiiation Act,S. 12 — Application under 
Land Ac(^^n5i^^0H Act, S. IS — S. 12 does noi 
apply. . 

Section 12 does not apply m coinputing the 
periods of limitation prescribed for an appli- 
cation under S. 18 (D. Land Acquisition Act 
1894: 79 P. iM904. Po/f. CI’059O2J 

Nanioa Mai — for Appellants. 

C. H. GardeJi Noad and J. N. Bhandari 

— for Eespondents. 

Broadway. Ag. C. J.— The Govern- 
moat acquired certain land for the purpose 
of building a grain mandi. The land be- 
longed to B. B. Makhan Lai, but was in 
the occupancy tenancy of certain other 
individuals. The Collector made an award 
on 29th November 1922. Makhan Lai 
and certain of his occupancy tenants hied 
objections to that award on 9th Januiiry 
1923 and an order of reference to the 
District Court was accordingly made. On 
2nd February 1923 the remaining occu- 
pancy tenants applied to the Collector 
asking that the question of what should 
be awarded to them should also be re- 
ferred to the District Court. The Col 
lector made a reference. At the hearing 
before the District Court an objection 
was taken to the competency of this last 
reference on the ground that the appli- 
cation to the Collector was made after 
the prescribed period of limitation and 
that, therefore, the District Court had no 
power to vary the award of the Colleotoi . 
It was discovered that of these lattei ob 
jectors the application so far as it related 
to one Yakub Ali was within time w^'l® 
qua the remainder it was barred Yakub 
Ali was accordingly given a slightly en- 
hanced amount while the reference qua 
others was dismissed as barred by time. 
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Against this order dismissing their ap- 
plication Wahid-ud-Din ana others have 
lame up to this Court through Mr Nanwa 
Mai in appeal and the first point for deci 
sion is whether or not the reference was 

barred by time. That it was ^ 

the prescribed six weeks cannot bedenied^ 
It has been urged by Mr Nanwa Ma that 

the provisions of S. 12 
Act, apply to such awards and that there 
fore the application made was within 
time. It appears that there is a ^OPY of 
the award on the record which was ap 
plied for on the 21st December 1922 and 
was completed on 11th January 1 
delivered on 16th January 192 . 


copy, however, does not show w'bo was 
the applicant or to wliom the copy was 
delivered. It does not. therefore, atlord 
any real assistance. Having regard to 

the decision in Ghulam v. 

Secy, of State (l), it seems to me that the 
view taken by the learned District Judge 
was correct. It was there held that no 
appeal was competent under S. 54, Land 
Acquisition Act. from an order of the 
Divisional Court rejecting a reference 
under S. 18, on the ground that the appli- 
cation to the Collector was time-barred 
under sub-S. (2), Cl. (a) of that section 
A similar view was taken in Secy, of 
hate v. Hakim (2), in which it was clearly 
held that the period of limitation laid 
down in S 18, Land Acquisition Act, could 
not be extended on the ground of minoutv. 
Further, in Bhagwan Das v. Collector of 
Lahore (3), it was specilically held by a 

Division Bench of the Chief Court that 
S 12. Limitation Act, 1877, does not ;ippl> 
in computing the periods of pres- 

cribed for an application under S. 18 (1), Laud 
Acquisition Act, 1894. and therefore the time 
requisite for obtaining a copy of the award!- 
cannot be deducted in computing the periods^ 
laid down by sub-S. 2 of S. 18 of that Act. 

Mr NanwaiP Mai for tho appollants, how 
ever drew attention to a non-reported 
case H. N. Burjorjee v. Special Collector 
of Rangoon to be found in A. I. R. 19^0 
Rang. 135. This to some extent sup- 
ports the learned advocate. But, after a 
careful consideration and with all respect 
to the learned Judge who was responsible 
for that decision I am unable to accept it 
as an authority against the Division 
Bench decisions of the Chief Court that 
have already been cited. In my view the 
conclusion arrived at by the learned Dis- 
trict Judge was correct and I also consider 

that no appeal 

order of the learned District Judge . see 
Sasun Molla v. Tasir-ud-Din (4). 

I would, therefore, dismiss this appeal 

with costs. 

Bhide.J.— I concur. 

^ J) Appeal dismissed. 


U) 

(a) 

(3) 

( 4 ) 


ri914] 48 P. H. 1914=203 P. L. R. 1914— 

24 I. C 379=149 P. W. R. 1914. 

ri914] 64 p. R. 1914=244 P. L. R. 1914 — 

25 I 0 448=158 P. W. R. 1914. 

[1904] 79 P R. 1904=133 P. L. R. 1904. 
1912] 39 Cal. 393=15 I. C. 925. 
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would show that the lower appellate 
Court erred in any way which would give 
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A. I. R. iy27 Lahore 860 (1) 

Addison, J. 

Kalu and oi/ters— Pefendants— Appel- 
lants. 

V. 

Sadha Plaintiff-Respondent. 

Second Appeal No. ^161 of 1926, Deci- 
ded on 5th Jan. 1927, from decree of Sr. 
Sub-Judge. Ferozepore, D -6th July 1926. 

Sui^s Valuation Act (7 o/ 1887), S. 11 Objec- 
tion to valuation not taken in lower Courts— 
Party is not entitled to object xn second appeal. 

Where a defendant omitted to object to the 
under-valuation of the plaint in the Court of 
first instance, nor did he object to the under- 
evaluation of the appeal in the lower appellate 
■Court, 

Held', that S. 11 governs all cases of erro" 

neous valuation,' and as the defendant did not 
object to the jurisdiction in the lower Courts, 
he could not be allowed to raise it in second 
appeal. A. I, R. 1925 Lah. 290 (2'’. 5,), Foil, 

[P 860 C 1] 

L. C. Mehra — for Appellants. 

Vasdeo Kumaria for Fakir Chand — for 
Respondent. 

Judgment. — The plaintiff sued the 
defendants for an ’injunction restraining 
them from interfering with his building 
of a wall. The plaintiff valued his suit 
at Rs. 100 for purposes of jurisdiction. 
His suit was dismissed and the plaintiff 
then presented an appeal in the Court of 
the Senior Sub* Judge; the appeal was also 
valued at Rs. 100. The Senior Sub-Judge 
heard the appeal without objection and 
accepted it, granting the plaintiff a decree 
-in certain terms. Against this decision 
this second appeal has been admitted. 

The first ground of appeal is that ac- 
cording to the rules suits for injunctions 
should be valued at over Rs. 100 and, 
therefore, the appeal lay not in the Court 
of the Senior Sub* Judge, but in the Court 
of the District Judge. There is no force, 
however, in this contention because, as 
held in the case of Sardar Khan v. Ahha 
3ihi (l), S. 11, Suits Valuation Act, 
governs all cases of erroneous valuation. 
This means that, as the appellant before 
me did not object to the jurisdiction of 
the Senior Sub-Judge, he cannot now be 
allowed to raise it. 

The rest of this second appeal is barred 
by clear finding of fact arrived at on evi- 
dence by the lower appellate Court. 
Nothing has bee n said be f ore m e which 

(T) A.jl. -R. 19^ Lah. 290=6 Lah. 105 (F.B.). 


rise to a second appeal. 

The appeal is, therefore, dismissed with 
costs. 

J.v. Appeal dismissed. 


A. I. R. 1927 Lahore 860 (2) 

Agha Haidar, J. 

Mahomed Hassan and Defen- 

dants — Appellants. 

v. 

Haji and others — Pltffs. — Respondents. 

Second Appeal No. 602 of 1926, Decided 
on 8th December 1926, from decree of Dist 
Judge, Multan, D/- 6th December 1926. 

Civil P, C., O. 22, R, 4 — Decree by lower ap- 
pellate Court for possession in favour of all 
plaintiffs — No shares specified — During pen- 
dency of appeal by defendants some plainti ffs 
dying — No application for bringing legal re- 
presentatives on record — Appeal abates in toto. 

Where the decree of the first appellate Court 
was one in favour of all the plaintiffs for posses- 
sion of the land in suit and no shares were 
specified ; and during pendency of the appeal 
some of the plaintiffs-respondents died, 

Held : that in the absence of application for 
substituting their legal representatives within 
time the whole appeal must be dismissed as 
abated : A.I.R. 1925 Lah. 124, Foil. [P 860 C 2] 

M. Ohedulla — for Appellants. 

Niaz Muhammad and Muhammad Amin 
— for Respondents. 

Judgment. — In this suit the plaintiffs 
claimed to be inferior proprietors of cer- 
tain land and alleged that the land had 
been under the Chenab river for a long 
time, that it had re*appeared three years 
before suit and that when it became fit 
for cultivation one year before suit the 
defendants took unlawful possession of it. 
The trial Court dismissed the suit, but 
on appeal it was decreed by the learned 
District Judge. The decree of the Dis- 
trict Judge was one in favour of all the 
plaintiffs for possession of the land in suit. 
No shares were specified and no questions 
of shares was in controversy in the suit. 

The defendants have preferred a second 
appeal and admittedly the appeal has 
abated against two of the plaintiffs-res- 
pondents, Hayat Muhammad and Rahim 
Bakhsh because these men are dead and 
no application for substituting their legal 
representatives was made within time. 

In these circumstances the whole appeal 
must be dismissed with costs becausOj 
there cannot be two contradictory decrees 
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in the same litigation anil the represen" 
tatives of Hayat Muhammad and Kahim 
Bakhsh could effectively prevent the exe- 
cution of any decree passed by us in favour 
of the defendants-appellants against the 
remaining respondents. The situation is 
similar to those dealt with in Walt 
Mohd. v. Mahlu (l) and in Muhammada 
V. Abdulla (2). 

j) Appeal dismissed. 

(L) A. 1. R. 1925 Lah. 124=5 L,ali. 4-zyl 
(2) Civil App. No. 893 of 1922. 


Sardara V. Hayat Bibi (Dalip Singh, J.) 


A I. R 1927 Lahore 861 

Dalip Singh. J. 

Sardfira— Plaintiff— Appellant. 

V. 

Hayat Defendant— Respondent. 

Second Appeal No. 2126 .of 1926, De* 
cided on 8th January .1927, ^yo“^<i®cree 
of Dist. Judge, Gujranwala, D/- 1*6-1926. 

Civil p. c., O. 32, i?r. 3, 4 — Treating a -per- 
son aa guardian ad litom is sufficient. 

The omission to oanoel a previous order re- 
iecting the application for being appointed a 
guardian ad litem of a minor or to pass a for- 
mal order appointing such 6Ji''"dian does not 
vitiate the proceedings : 61 P. P. 2] 

Uudiammad Alam^iot Appellant. 
Ishwar Das— for Respondent. 
Judgment.— The plaintiff in this case 
sued for restitution of conjugal rights 
against a minor alleging that she was his 
wife formallv married to him through her 
guardian and that she had been living 
with him ‘as hia wife. One Allah Ditta 

was appointed guardian ad litem for the 

minor in the plaint. Allah Ditta was a 
maternal uncle of the defendant and as 
he is alleged to have a hand in the marri- 
age. he was hardly a proper person to 

be a guardian ad litem. 

Bibi. a widow of Mt. Hayat Eibi s brother. 

made an application on 17th March 1925, 
to be appointed guardian ad litem for the 

minor Mt Hayat Bibi. ^ . a *. t 

On 18th March 1925. the first date of 

hearing, Allah Ditta confessed judgment 
and prayed to be released from carrying 
on the suit. He was evidently unwilling 
to act as guardian. Mt. Fazal Bibi also 
filed a jawab-i-dawa on behalf of Mt 
Hayat Bibi alleging that no marriage had 
taken place at all. On I9bh March the 
Court passed an order on the application 
of Mt. Pazal Bibi to be appointed guar- 
dian an litem rejecting the application. 


On 19th March it. iiowever. also ordered' 
that the written statement put in by Mt. 
Fazal Bibi should be placed on the re- 
cord. It then proceeded to frame issues 
on the written statement put in by Mt. 
Fazal Bibi and decreed the suit. 

Mt. Fazal Bibi appealed to the learned 
District Judge and an objection was taken 
that as she was nob the guardian ad 
litem of the minor, she was not entitled 
to appeal on her behalf. The learned Dis- 
trict Judge held that Mt. Fazal Bibi had 
been treated as a guardian ad litem and 
the Court bad merely omitted >to record a 
formal order to that effect. He dismissed 
the suit holding that Mt. Hayat Bibi had 
not attained the age of puberty at the- 
time of her marriage and that she had not 
willingly cohabited with ,her husband at 
any time after attaining the age of 
puberty, and that the marriage, if anjit 
was repudiated by her on attaining the' 
age of puberty. 

In second appeal it is contended that 
the appeal to the District Judge was not 
competent. It is pointed out that Mt. 
Fazal Bibi’s application had been defi- 
nitely rejected by the Court- This is 
correct. I can only suppose that the 
Court on finding that Allah Ditta was not 
acting as a guardian and was confessing 
judgment proceeded to treat Mt. Fazal 
Ribi as the guardian ad litem. It forgot 
to cancel its order rejecting the appli- 
cation of Mt. Fazal Bibi or to pass a for- 
mal order appointing ' her as guardian ad 
litem. Following Narain Das v. HalH 
Brothers (1), I hold that the omission to 
cancel the previous order and to pass a 
formal order appointing Mt. Fazal Bibi 
as a guardian does not vitiate the pro- 
ceedings. , , _ 

On the merits I hold that the learned 

District Judge was right in holding that 
Mt. Hayat Bibi had repudiated the mar- 
riage after attaining puberty and that 
there is no evidence on the record to show 
that she cohabited with her husband after 
attaining the age of puberty. I also hold 
that the factum of marriage is not satis- 
factorily proved. No doubt, certain wit- 
nesses have stated that a formal marriage 
took place, but it is pointed out by 
counsel for the respondent that these wit- 
nesses stated' that the amount of dower- 
was fixed at Rs. 100 whereas in the plaint • 
it is stated that the dower was fixedat- 


'll) [1915] 61 P.R. 1915=81 I.C. 46=136 P.W. 
R. 1915. 
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Rs. 200. Had the witnesses been present, 
they could hardly make a mistake on this 
point. I, therefore, dismiss the appeal 
-with costs. 

j V. Appeal dismissed. 


A I R 1927 Lahore 862 (1) 

Dalip Singh, J. 

Jiam, Bilas — Plaintiff — Petitioner, 

V. 

Sheo Nath and others — Defendants — 

Respondents. 

Civil Bevn. Petn. No. 588 of 1926, De- 
cided on 14th January 1927, from decree 
of Sr. Snb- Judge, Bohtak, D/- 30th 
April 1926. 

Civil P. C., S. 115 — Error of law. 

An error of law in the judgment of a lower 
.Court is not a ground of revision. fP 862 C 2] 

Parkash Chandra for Shamair Chand 
- — for Petitioner. 

Bishan Nath for Anant Ram — for Res- 
pondent. 

Judgment. — In this revision the 
•plaintiff sued some of the legal represen- 
tatives of one Molar, deceased, on a bahi 
.account. It was objected by the defend- 
.ants impleaded that there were other 
legal representatives of Molar who were 
necessary parties to a suit of this des- 
• oription. On this objection the plaintiff 
first of all applied for time to implead the 
•remaining legal representatives. On 23rd 
July 1926, the pleader for the plaintiff 
'Stated he would mot implead the other 
legal representatives of Molar, deceased, 
because the suit was time barred as 
against them. It was ordered that the 
other heirs of Molar, deceased, could not 
be made parties to the case. The trial 
Court then held that the suit could pro- 
. ceed against the present defendants alone 
and gave a decree for the sum claimed 
against the property of Molar, deceased, 
in the hands of the defendants. 

On appeal, the learned Senior Sub- 
Judge held no single legal representative 
of Molar could be called upon to pay the 
whole of the debt due from Molar. He 
also held that as the estate of Molar de- 
. ceased, was nob fully represented by the 
present defendants, the suit was not pro- 
perly constituted. He held, in other 
words, that the other legal representa- 
tives were necessary parties and dis- 
missed the suit leaving the parties to bear 
;their own costs throughout. 


In revision it is urged that the lower 
appellate Court’s order dismissing the 
suit was wrong as all the legal represen- 
tatives were not necessary parties. Coun- 
sel argues that on the analogy of S. 43, 
Contract Act, the same principle should 
be applied to the case of several legal re- 
presentatives. S. 43, Contract Act, has 
no bearing on this point. No other law 
or authority has been cited before me 
by counsel for the petitioner. He con- 
tends, however, that the estate of Molar 
to the extent to which it has come into 
the hands of the present defendants is 
fully represented by them, and that, 
therefore, the argument of the lower 
Court is not valid. On the other hand 
the counsel for the respondents contends 
that the argument of the lower Court is 
correct. He has also cited no law or 
authority on the point. The point is 
not free from difficulty, but the revision 
falls on the short ground that an error of 
law, assuming that there is such an error 
in the judgment of the lower appellate 
Court, is nob a ground for revision. I, 
accordingly, dismiss it and I make no 
order as to costs. 

J.V. Petition dismissed. 


A. I R. 1927 Lahore 862 (2) 

Broadway, J". 

Lila Ram — Accused — Petitioner. 

V. 

King’Emperor — Opposite Party. 

Criminal Revn. No. 1259 of 1927, 
Decided on 14th October 1927, from 
order of Dist. Magistrate, Muzaffar- 
garh, D/-llth February 1927. 

Criminal Trial — Grounds for conviction — 
Suspicion is no <)round. 

Suspicion is not sufficient to base a convio- 
tion upon, nor mere suspicion would warrant 
harassment of the suspected person by criminal 
proceedings. [F 661 0.1] 

Nand Lai — for Petitioner. 

Anant Ram Khosla for Govt. Advocate 
— for the Crown. 

Judgment. — A bullock was stoleu 
some time in September 1925. On the 
4th September 1926 it was found in the 
possession of one Hassan. This Hassan 
is a tenant of a man named Lila Bam, 
and on being asked about this bullock 
stated that it was the property of his 
master. The head constable tried for 
about a fortnight to get hold of Lila Bam 
in order to examine him bub apparently 
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•failed. Tbe Sub“Inspector then pro- 
ceeded to the spot and, apparently, with- 
out any difficulty, secured the presence 
■of Lila Earn who at once stated that the 
animal had been obtained by him, on an 
exchange from a man named Habib. 
When Habib was questioned he admitted 
■this fact and stated that he himself had 
obtained this animal from one Kamala. 
Kamala, when questioned, claimed that 
the animal was his own, being what be 
called a ghar jam. ' As a result of the 
investigation Kamala was sent up for 
trial under S. 4L1. I. P. C. When he 
was examined, he adhered to the state- 
ment made by him originally and claimed 
the animal as his property. Subsequ- 
ently it appears that he put in a written 
statement and also stated in Court that 
the whole of his story was false and had 
been made by him at the instance of Lila 
Bam who promised that he would have 
him defended and that the result of the 
case would not be in- any way serious. 
As a matter of fact a relative of Lila Ram 
appeared for Kamala as his counsel. 

When Kamala made this statement at- 
•taoking Lila Ram he engaged another 
counsel and led evidence in support of 
his story. This story was believed by 
the Revenue Assistant, Sayad Muham- 
mad Shah, who acquitted Kamala and, 
'holding that Lila Ram had committed an 
offence under S. 4U. directed that pro- 
ceedings should be started against him 
under that section. At the same time he 
■sent the case to the District Magistrate 
in order that that officer should make 
over the case to some other Magistrate 
for trial. This was on the I3th Decem- 
ber 1926. On the 11th February 1927 
the District Magistrate, Sardar Nihal 
Singh, recorded an order on what appears 
to be an application filed )?y Lila Ram 
asking that the proceedings should be 
quashed or the case transferred to the 
District Magistrate’s Court. Sardar 
Nihal Singh declined to forward the case 
to this Court with the recommendation 
that the proceedings should be 
but expressed his opinion that Habib 
i having stated on oath that he had given 

' the bullock to Lila Ram in exchange, the 

burden of proof should in the fi«t in^- 
stance have been laid on him, Habib. 

I The Magistrate, Sayad Muhammad Shah, 
was therefore asked to state on what 
grounds he had not first proceeded against 
Habib. The Magistrate replied, I think 


very properly, that the reasons would be 
found in his judgment. A reference to 
the judgment shows that whether tlie 
reasons were right or wrong they were 
certainly detailed. Nothing appears to 
have been done till 27th May 1927, when 
Sardar Nihal Singh recorded an order in 
wJiich he says that he did nob think the 
Magistrate had good grounds for malting 
a case against Lila Ram, but that be 
thought it better to take the advice of 
the prosecuting inspector, and the case 
was fixed for the 30th ivlay 1927. On 
the 21st June 1927 Sardar Nihal Singh 
passed another order saying that he had 
intended to try this case himself, but that 
as he was about to make over charge of 
the district he was unable to do so and 
transferred the case for trial to the Court 
of Sardar Harbans Singh. 

Lila Ram lias moved tliis Court under 
S. 439, Criminal P. C., against the order 
of the District Magistrate. It is clear 
that the District Magistrate, Sardar Nihal 
Singh, was of opinion that there was no 
case against Lila Ram and in those cir- 
cumstances it seems to me that he 
should have proceeded to record an order 
to that effect discharging Lila Ram. In- 
stead of doing that, the charge has been 
held pending over Lila Ram s head for 
about ten mouths without anything hav- 
ing been done. Dr. Nand Lai, who 
appears for Lila Ram, thought it neces- 
sary to read a good deal of the evidence 
which had been recorded in the case 
against Kamala in the hope that that 
evidence would exonerate his client. On 
the other hand counsel for ithe Crown 
has urged that there would be evidence 
forthcoming especially if a certain 
amount of investigation were to be made, 
which might result in the conviction of 
Lila Ram. When questioned what that 
evidence would be, he mentionod the 
witnesses produced by Kamala in his 
defence, and Hassan, the tenant or servant 
of Lila Ram. Now, the evidence recorded 
in the case against Kamala to my mind 
raises considerable suspicion as to the 
probity of Lila Ram. The fact that for 
about a fortnight he was not accessible 
to the head constable is certainly sus- 
picious. The fact that Kamala was 
represented by a member of the Bar 
related to Lila Bam is also not without 
significance ; nor is there any real reason 
given why he should have taken this 
particular animal in exchange for another 
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from Habib. Habib himself, as a witness, 
stated that he effected the exchange but 
stated that he did so foolishly. As I 
have said, taking all these facts into 
consideration, there is certainly suspicion 
against Lila Eam. At the same time 
suspicion is not sufficient to base a con 
viction upon, nor do I think that mere 
suspicion would warrant harassment of 
the suspected person by criminal pro- 

Ladings which even the District Magis- 
trate thought were unsound. Kamala 
must of course, adhere to his statement, 
if Habib does the same, then it seems 
L m^that Lila Eam’s guilt could 
scarcely be proved. 

In these circumstances I consider that 
further proceedings against Lila Ram in 
connexion with this matter should be 
quashed and I order accordingly. In 
this view of the case I do not think it 
necessary to discuss certain points of 
law raised by Dr. Nand Lai, but will 
merely state that I have no doubt what- 
ever in my own mind that the Magistrate 
had, in law, the power to take the action 
he did. 

N.K. Order accordingly. 
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Jawahar Singh, defendant 2. In the pro- 
missory note it was merely stated that 
the promisor owed this money to the 
promisee, and in lieu thereof he had exe' 
cuted this promissory note which was to- 
bear interest at 6 per cent, per annum. 
On 6th August 1924, Jawahar Singh pro- 
missee, assigned this promissory note in- 
favour of Sundar Singh, plaintiff. On 
23rd January 1926, Sundar Singh brought 
a suit on the foot of this promissory note 
against both Khushi Bam, the original' 
promisor, and Jawahar Singh, the as* 
signor. The execution of the promissory 
note was admitted by defendant 1. The 
Judge of the Court of Small Causes at 
Amritsar noted that the only point for 
determination was whether the promis" 
sory note was executed without considd' 
ration. After a detailed enquiry the 
learned Judge in a carefully written judg* 
ment held that under the circumstances^ 
of the case, the onus shifted on to the 
plaintiff to prove that consideration 
passed, and on the facts he held that the 
plaintiff had failed to discharge this onus- 
He accordingly dismissed the suit with 
costs. 

Against this judgment and decree the 
plaintiff has come up to this Court on 
the revision side, and the first point taken 
by Mr. Jagan Nath on his behalf is that, 
under the circumstances of the case, the 


Sundar Singh — Plaintiff — Petitioner. 

V. 

Khushi Eam and another — Defendants 
— Respondents. 

Civil Revn. No. 770 of 1926. Deci- 
ded on 4th February 1927, from decree 
of Small Cause Court Judge, Amritsar, 
D/- 30th July 1926. 

(а) Evidence Act, S. 101 — Pro-note — Suit on 
— Different stories set up by plaintiff — Burden 
of proving consideration shifts on him. 

Where, in a suit on promissory note, plaintiS 
set up diSerent stories as to consideration at 
diSerent stages, the burden of proving con- 
sideration shifts on him : 48 P. R. 1915, Foil. 

CP 865 C 1] 

(б) Negotiable Instruments Act, S. 118 — 

Consideration. 

There is a legal presumption under S. 118 
that an endorsement on a promissory note is to 
be presumed to be for valuable cousideration. 

[P 865 Cl] 

Jagan Nath Aggarwal — for Petitioner. 

Uukand Lai Puri — for Respondents. 

Judgment.— On 11th February 1924, 
Khushi Ram, defendant 1, executed a 
promissory note for Rs. 450 in favour of 


learned Judgei of the Court below was- 
wrong in holding that the onus shifted 
back to the plaintiff and that, as tb& 
question of onus is of vital importance iu 
this suit, this Court should scrutinize the 
facts again, and laying the onus upon the 
defendant, should pass a decree in favour 
of the plaintiff. I have given doe weigtt 
to the arguments of the learned counsel- 
and have gone through the relevant por- 
tions of the Record with him. In my 
opinion the conclusion arrived at by the 
learned Judge was fully justified on the 
record. Jawahar Singh, defendant 2, 
when examined as P. W. 1, on Slst May 
1926, definitely stated that Khushi Bam 
had received Bs. 450 in cash from him 
and executed the promissory note in^ hie 
favour. Later on, the ground was shifted 
and a story was put forward that e 
stamped ruqqa had been obtained from 
Khushi Ram on the morning of the 11th 
February 1924, when the amount waa 
paid in cash and that in lieu of this ruqq^ 
the promissory note in suit was executed 
the same day in the evening. This story 
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has not been believed by the lower Court, 
and in my opinion rightly. In- face of 
this finding Mr. Jagan Nath sought to 
argue that the consideration for the pro- 
missory note was not the sum of Rs. 450 
paid in cash, but that it was the release of 
certain rights by Hari Singh against 
Khushi Ram. the details of which are 
given in the judgment of the lower Court. 
In my opinion the plaintiff and defendant 
2 cannot be allowed to shift their ground 
in this manner so often. In any case 
under the circumstances the Court was 
justified in holding that the onus had 
slutted on to the plaintiff. This view of 
the lower Court is in consonance with 
Mt. Zohra Jan v. Mt. Rajan Bihi (l). I. 
therefore, hold that there is no valid 
ground for interference so far as defen- 
dant i is concerned. I accordingly up- 
hold the finding of the lower Court 
dismissing the suit Qua defendant 1. 

Bub I fail to see how the Court could 
have dismissed the suit against defendant 
2 There is a legal presumption under 
S, 118, Negotiable Instruments Act, 
that an endorsement on a promissory 
note is to be presumed to be for valuable 
consideration. Jawahar Singh has nob 
alleged that the assignment was without 
consideration. Under the circumstances 
the suit should have been decreed against 
Jawahar Singh, defendant 2. 

I accordingly accept this revision to 
this extent : that a decree for the sum 
claimed will be passed with costs against 
Jawahar Singh, defendant 2 , but the suit 
•will be dismissed against Khushi Ram, 
defendant 1, who will recover his costs 

in both Courts from the plaintiff 

Revision pavtly occeptsd. 

fl) [1915] 48 P. r7i915=62 P. W. R, 1915= 

' 28 I. 0. 402=146 P. L. R. 1915. 
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SHA.DI L^L, C. J. 

Nand i?am-Plainti£f-Petitioner. 


V • 

Mt. Rain and others — Defendants— 

Civil Revn. No. 345 of 1925. Demded 
on 16bb July 1925, from order ^ist. 
Judge, Hoshiarpur and Kangra, D/- 3rd 

March 1926. 

Civil F. C., O. 22. R. 9— Abatement-Order 
though amounting to a decree, can be set as^de. 

Aa order deolariDg that the suit abated as 
against the deoeas?d person for failure to >m* 
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plead h»s legal representatives within the pres- 
cribed period of limitation can be set asi lo on 
an application under 0. ‘2-2, R. 9, thougli the 
order deciding that the suit had abated in toto 
amounted to a decree. ^ 

Fakir Chand — for Petitioner. 

Sain Das— for Respondents. 

Judgment. — It is common ground 
that Lalji, one of the defendants who were 
in unlawful possession of the house in 
dispute died in October 1923, and tliat his 
legal representatives were not impleaded 
within the prescribed period of limitation. 
When the matter was brought to the 
notice of the Sub-Judge, he passed an 
order on 13th May 1924 declaring that the 
suit had abated as against the deceased 
Lalji. The learned Judge also decided at 
the same time that, as the house was in 
tlie joint possession of Lalji and other 
persons the partial abatement caused by 
the failure to implead Lalji's legal repre- 
sentatives resulted in the total abatement 
of the suit. Now that portion of the 
order which decided that the suit had 
abated in toto may be a decree, but, in so 
far as the order declaring the partial 
abatement as against the deceased Lalji 
is concerned, I am of opinion that it is an 
order which could be set aside on an ap-[ 
plication under 0. 22, R. 9, Civil P. C. 
The Courts below were wrong in 'holding 
that an application under R. 9 was not 
competent. I accordingly set aside the 
orders of the lower Courts and remand the 
case to the Court of first instance with 
the direction that it should determine the 
applic'ation made by the plaintiff under 
0. 22, R. 9, Civil P. C., on the merits. I 
leave the parties to bear their own costs 
in this case. 

jq K, Case remanded. 
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Addison, J. 

Labh Defendant— Appellant. 

v. 

Gurbakhsh Plaintiff— Respon- 

Secnnd Appeal No. 1421 of 1926, Deci- 
ded on 27bh January 1927, from decree of 
Dist. J., Jullundur, D/- 12th Feb. 1926. 

Registration Act, S. 17, sub-S. (2) {vi} 
dismissed -in accordance with compromxse— 
Compromise not recorded in decree under 
0. 23 R- 3 — Subseqttent suit based o« same 

compromise— It is inadvxissible In evidence if 

\ it deals with property over Rs. 100. 

Where a suit is dismissed in accordance with 


866 Lahore Labh Singh y. Curb 

, compromise arrived eUetween the paH.es, but 

the comproinise ^ m) compromise is 

proviyoas of O. ja a subsequent suit 

not admissible in e - -^^ports to deal with 
to enforce the same if “ iqo, and is not 

property worth ( 7 . 79 and A. I. R. 

registered : A.J- R- j-p ggg q .j] 

1923 Lah. bSl, Foil. " 

Behari Lal-ior Appellaafc. 

I — Gurbakhsh Singh, the son 

f T“nl “ngh and Mt. Indi, his mother, 

G Tal Singh on 19th November 1923, 
f haH of 75 kanals of land on the alie- 
nation that the mother wanted to live 
separately from her husband along with 
her son and that they required that 
mount of land as their maintenance, 
^hflv also started a criminal case against 
LalSiugh. On 7th February 1924 Gur- 
bakhsh Singh, the son of Lai Singh, 
appeared before the Court with his 
pleader and put in a compromise signed 
by himself and his father and dated 
4th February 1924 to the effect that 
the father had given one-third of the 
land, and also fixed maintenance for his 
wife, and .therefore, the plaintiff withdrew 
from the suit. The father, Lai Singh, 
was summoned for 19th February 1924. 
He denied that he had executed any such 
oompFomise, but admitted that he had 
compromised the criminal case. It had 
been promised that the civil suit will be 
withdrawn, but he had not effected any 
compromise giving up any part of his 
land. He had come to know that the 
plaintiffs had put in such a compromise, 
upon which his signature must have been 
obtained by fraud. The Court enquired 
into the matter and came to the conclu- 
sion that there had been a compromise, 
but as the effective terms of the compro- 
mise were that the plaintiffs withdrew 
from the suit, he dismissed the suit in 
accordance therewith. 

The plaintiff Gurbakhsh Singh then 
instituted the present suit against his 
father Lai Singh i’on the strength of the 
above-mentioned compromise for posses- 
sion of one-third of. his father’s land. It 
was admitted in the plaint that though it 
was stated that the land had actually been 
given — in fact this had not been done — and 
he, therefore, sued for possession. The 
father again denied entering into the 
compromise and stated that it was fraudu- 
lent. The trial Court decreed the suit 
and the appeal was dismissed by the 
learned District Judge. Against his deci- 
sion this second appeal has been preferred. 
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The case is not very different from that 
reported' in Ghulam Mustafa v. Ghulam 
Nabi (1). There a compromise was made 
in writing and tendered to the Court 
which held that as the suit was in res- 
pect of one village only, and the compro- 
mise dealt with the land of the parties 
in five villages, a decree could not be 
passed in accordance with the terms of 
the compromise, and ordered that the re- 
cord of the case be consigned to the 
record room in accordance with the com- 
promise. The agreement itself was not 
recorded, nor was a decree passed in ac- 
cordanca therewith. It was held in a 
subsequent suit that the Court should 
have recorded the whole of the compro' 
misa under 0. 23, E. 3, Civil P. C., and 
then passed a decree in accordance with 
so much of the compromise as related to 
the subject-matter of the 'suit. It was 
further held that as the compromise had 
not been recorded by the Court the exoep* 
tion provided in sub'S. 2 (vi), S 17, 
Registration Act, in respect of any decree 
or order “of a Court” was not applicable 
and the deed of compromise baing un- 
registered was consequently inadmissible 
in evidence. This ruling, followed the 
Privy Council ruling Hemanta Kumari 
Bebi V. Midnapur Zamindari Co. (2), and 
certain other rulings. In the PrivyCouncil 

ruling their Lordships observed as follows: 

A perfectly proper and effectual method of 
carrying out the terms of this rule would be for 
the decree to recite the whole of the agreement 
and then to conclude with an order relative to 
that part that was the subject of the suit. It 
could introduce the agreement in a schedule 
to the decree but in either case although the 
operative part of the decree would be properly 
confined to the actual subject matter of the 
then existing litigation, the decree taken as e 
whole would include the agreement. This in 
fact is what the decree did in the preseat case. 

It may be that as a decree it was incapable of 
being executed outside the lands of the suit, 
but that does not prevent it being received in 
evidence of its contents. 

In. the present ease, though the suit wasi 
dismissed in accordance with the compro- 
mise that compromise was never recor- 
ded under the provisions of 0. 23, R. 3, 
Civil P. C. If there was an agreement as| 
held, to give the son one-third of the 
father’s property, that was an agreement 
regarding property valued at more than 
Rs. 100, and the document was not ad- 
missible in evidence for want of regis^ 

(1) A. I. R. 1923 Lah. 581=1 Lah. 263. 

(2) A. I. B. 1919 P. C. 79=17 Cal. 485 -4« 

1. A. 240 (P. C.). 
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ttrutiou- Tho suit sliouUl have been 
liistaisse.l on these grounds. 

il accept the appo il ex p.irto and, setting 
•aside the order ol both the Courts, dismiss 
tfcli© plaintiti’s suit with costs in tlie trial 
Court to the defendint*appellant. 

j.V. Appeal accepted. 
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Tek Chand, J. 

hvlar Accused- 

Appellants. 

V. 

£;mperor— Opposite Party. 

Criminal Appeal No. 553 of 1027 De- 
olde.l oa I8th July 1927, from oaler of Is 
Cl. Magistrate. Ivisur, D,- 30tli April 

1927. 

Pi.iirtZ Code S’. 376 — Bapc^^Vhen. the offence 
is nTpro^d To Le beL ccn.niUcd, accused 

cannot be convicted. 

Where in a case of rape the only evidence was 

Luse of the acou^«d. and th^^^^ 

^'^NaiiiZ Lai and Saunders— tor Appel- 

Des Raj Sawhney tor the Crown. 

Judgment.-The appellants Dalip 
:SinghLd Indar Singh Jatsot mauza 
' Thing in -Chunian tehsil of the Lahore 
- ■nifitrict aged respectively 22 and ol 
years have been convicted by a Magistrate 
of the 1st Class (with enhanced powers) 
under S. 376. I. P. C. for having, oommit^ 
ted rape on P. W. 1 Mt. Gago on the 23rd 
February 1927 and seuteueed each to 

uudergo rigorous ^%Z 

years and pay a fine of Ks. 5 JU. ine 

Lnviots have appealed and I have heard 

Dr Nand Lai and Mr. Saunders on then 

behalf while Mr. Sawhney has addressed 

me on behalf of the Crown. 

The story for the prosecution which 
has been believed by the Magistrate is as 
follows: Mt. Gago, P- W, 1, is a young 
Jat woman about 20 years of age, who 
was married to Natha Singh of mauza 
Thing about two years before the occur- 


rence. Her father Ham Singh, P. ^V. 2, 
belongs to mauza Sultanke which is 
situate in thana Kalina Kachha. Some* 
time in 'December 1926, she wont to her 
parents’ house anti stayed there for about 
a month. She states that on this visit 
she was as usual accompanied by her 
husband who stayed with her at her 
parents' house for about 20 days after 
which he came back to bis own village. 
At the time of his going away from mauza 
Sultanke it was arranged between her 
father Ram Singh and Natha Singh that 
on the 12th Phagan Mt. Gago should 
be sent to mauza Thing. The arrange- 
ment was that she would take the train 
at Raiwind and alight at Pattoki railway 
station where her husband Natha Singh 
would come to rocoivo her. It is alleged 
that in accordince with this arrangement 
she took the train at Raiwind and aligh- 
ted at Pattoki at about 1 p.m. on 23rd 
February 1927. 

She states that when slie left her 
father’s house she had only eight annas 
with her with which she bought the 
railway ticket. During her journey from 
Raiwind to Pattoki she, somehow or 
other, lost her ticket and when on getting 
down at Pattoki railway station she was 
asked to produce her ticket by the ticket 
collector she failed to do so. She, how- 
ever, remained standing there in the 
crowd 'for some time and then managed 
quietly to slip away from the platform. 
She went to the shivala where her hus- 
band generally used to stay and not find- 
ing him there she started alone for her 
village Thing which is at a distance of 
about li miles from Pattoki. When she 
had gone half a mile she was met by 
P. W. 3, Ahmad Din, contractor, who en- 
quired from her who she was and why 
she was going alone. On her replying 
that she was on her way to mauza Thing 
and that she was going alone because her 
husband who was expected to receive her 
at the railway station had not arrived, 
Ahmad Din suggesfed that it is not safe 
for her to go without a companion and 
that she should be accompanied by some- 
body to her village. While this conver- 
sation was going on between Ahmad Din 
and Mt. Gago, Dalip Singh and Indar 
Singh, appellants, arrrived on 'a mare 
(which both of them were riding together) 
from Pattoki mandi where it is stated a 
cattle fair was being held that day. 
Ahmad Din asked the appellants where 
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thevwere going and they replied that 

Ihll belonged to Thing and were returning 
they neio „ ^hmad Dm suggested 

Mt Gago might go with them. Mt. 

&o^tates fbat she at first refused to go 

were not known to 
because 0 recused, however, stated 

tty knew her very well and that 
would be glad to take her to the 
villLe On this Ahmad Dm went in an- 
other -dire'ction and Mt.Gago started to- 
wards the village in company with the 
two appellants. She states that both the 
appellants got down from the mare and 
made her ride it. They at first followed 
on foot for a short distance but later on 
Dalip Singh, appellant, jumped over the 
mare and seated himself in front of Mt. 

Ga*^o. Later on it is stated Mt. Gago 
wanted to get down from the mare but 
she was not allowed to do so. They were 
met near the canal bridge by Surain 
Singh, P. W. 4, and Pir Babhsh, P. W.'5 
who happened to pass by, and on seeing 
whom Mt. Gago began to cry. 
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alleged to have caught the appellant red- 
handed while committing the offence. 
If the evidence of these three witnesses 
is believed, as has been done by the 
learned trial Magistrate, there can be no 
manner of doubt that the appellants are 
guilty and having regard to the serious 
nature of the offence and the manner in 
which the woman was outraged I would 
not be inclined to interfere with the 
sentence. If on the other hand, the 
evidence of these witnesses does not carry 
conviction, then the appellants are en- 
titled to be acquitted. It is conceded by 
the learned counsel on both sides that the 
evidence of P. Ws. 4 and 5 Surain Singh 
and Pir Bakhsh is not by itself sufficient 
to bring home the charge of rape against 
the appellants. Their statements, even 
if true, are consistent with the versions 
as given by the prosecution as well as by 
the defence. I would, therefore, examine 
the evidence of Mt. Gago and the two 
eyewitnesses Jindar Singh and Hazara 
Singh a little more closely. 


These two persons asked the appellants 
why the woman was crying and they 
replied that she was their brother’s wife 
and had run away from her home on 
account of a family quarrel and they 
were taking her back. She was then 
taken to a kotha in a baveli belonging to 
Dalip Singh appellant which is situate at 
a distance of 40 karams from the abadi 
of mauza Thing. It is alleged that in 
this kotha rape was forcibly committed 
on her several times by the two appellants 
turn by turn. Her mouth had been 
gagged and she could not raise a hue-and- 
cry and seek outside assistance. She, 
however, alleges that she was crying 
slowly and hearing her sobs P W. 6, 
Jindar Singh and P.'W. 8, Hazara Singh 
came in and rescued her from the clutches 
of the two appellants. She was then 
taken to the village that very afternoon 
where she remained during the night. 
The first inforcnation was lodged by her 
at Thana Pattoki which as already stated 
is at a distance of li miles from the 
scene of the occurrence. 

It will be seen from the summary of 
the case for the prosecution as given 
above that the' case against the appel- 
lants rests on the evidence of P. \V. 1 
Mt Gago the woman who is alleged to 
have been raped and of P. Ws. 6 and 8, 
Jindar Singh and Hazara Singh who are 


Mt. Gago in her statement as P W. 1, 
stated that her husband had lived for 20 
days at her father’s bouse at mauza Sul* 
tanke in December 1926 and that when 
he left for mauza Thing he had arranged 
with her father Bam Singh that* she 
should be sent on the 23rd February 1927 
by the noon train from Raiwind and that 
he would receive her at the Pattoki 
railway station, P.W. 2 Rain Singh how- 
ever, states that Natha Singh stayed with 
him for three days only and not for 
20 days as stated by Mt. Gago. He does 
not say that it bad been arranged between 
him and Natha Singh that the woman 
should be sent on the 23rd February in 
the manner stated by her. On the other 
hand he states that one day before 2i'^rd 
February a messenger, Karam Din Mochi» 
arrived from mauza Thing bringing in- 
formation that Natha Singh’s younger 
brother had broken his arm and that Mt. 
Gago. should be sent the next day by train 
and that he, Natha Singh, would meet 
her at the Pattoki raifway station with 
a horse. This discrepancy by itself would 
not be very important, but we have ta 
take these two varying statements along 
with the admitted fact that Natha Singh 
did not meet Mt. Gago at .the Pattoki 
railway station as already arranged, tfc 
is also significant that Natha Singh has 
not been produced as a witness by either 

party. 
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The nexb point to be noticed is that in 
her statement Mt. Gago has said thit she 
did not know Jindar Singh and Hazara 
Singh before and that they were total 
strangers to iior. We, however, iind from 
the first information report, which was 
put to her in the witness'box and which 
she admitted as having been correctly 
recorded, that she stated to the police 
that she knew both Jindar Singh and 
Hazara Singh before. Jindar Singh as 
P. W. 6 has stated that he is marriei in 
this village to the sister of P. W.8 
Hazara Singh and that he had known 
Mt. Gago before. P. W. 8 Hazara Singh 
states that he is a collateral of Natha 
Singh in >tho 4th or 5th degree and that 
he kne w Mt. Gago very well. In fact he 
states that when he arrived on the scene 
and rescued the woman from the clutches 
of the appellants, she on seeing him began 
to cover herself as is the cusi^om among 
Indian ladies when they see their elder 
relations. It is quite clear, therefore, 
that Mb. Gago is not telling the truth in 
the witness-box, when she states that 
these two persons Jindar Singh and 
Hazara Singh were utter strangers to her. 

As to the details of the actual oc- 
currence Mt. Gago has made inconsis- 
tent statements on several occasions 
and what she has deposed to is not 
corroborated by the alleged two eyewit- 
nesses, P Ws. 6 and 8. In her examina- 
tion-in-chief she stated that, while the 
accused were still committing rape with 
her Jindar Singh and_ Hazara Singh 
arrived. In cross-examination, however, 
she stated that it was after the appel- 
lants had ceased ravishing, her and she 
had tied her suthan that these witnesses 

arrived in the kotha. ^ 

It appears from the first information 

report that there she indicated that it was 
after the appellants had ceased 
ting intercourse with her in fact and both 
they and she had cleaned their genitals 
with pieces of cloth that the witnesses 
arrived on the scene. As against this 
both Jindar Singh and Hazara Siagh are 
positive that when they arrived at the 
econo Indar Singh appellant was actual y 
having interco Tse with the woman and 
Dalip Singh was holding her by the 
hands. Indeed the witnesses state that it 
was they who pulled up Indar Singh J*®® 
above the body of the woman. It is thus 
quite clear that the statements made by 
Mb. Gago on various occasions are mu- 


tually inconsistent and are not in accord 
with what the witnesses state they 
actually said. Again Mt. Gago stated 
in the first inform ition report that the 
appellants had a bottle of wine with them 
which they drank before committing rape 
and that they asked her to drink, but she 
refused. In her statement in Court, how- 
ever she stated that the appellants drank 
wine after the rape had been committed. 
If the story as given by P. Ws. 6 and 8, 
is correct that they arrived on the 
scone when the appellant Indar ^ Singh 
was actually having intercourse with the 
woman, it is not clear when wine could 
have been drunk by the appellants. 

Next Mt. Gago in her evidence at the 
trial stated that the appellants had dangs 
with them and after the witnesses Jindar 
Singh and Hazara Singh arrived on the 
scene they beat the appellants and the 
appellants in turn beat the witnesses. 
P. VV. 6, Jindar Singh, however, does nob 
mention that there was any beating by 
either side. On the other hand he stated 
that they did not even abuse each other. 
As against this P. W. 8 Hazara Singh 
stated that after they had pulled aside 
Indar Singh from the woman he wanted 
to assault the witnesses with a dang, but 
they pushed him behind on which the 
accused ran towards the garden. It will 
thus be seen that almost on every mate- 
rial point the statements made by the 
woman are not consistent either with 
each other or with what the two alleged 
eyewitnesses have stated. 'P- W. 6 Jindar 
Singh deposed that the kotha in which 
the rape was committed had shutters on 
its door. Bub we have it from the evi- 
dence of the woman herself as 
from the evidence of P. W. 10, Head Con- 
stable Muhsan Ali and the pabwari, P. W. 
13 Murad Ali, who prepared the plan, 
that there were no shutters to this 

kotha. 

In addition to the above facts it is sig 
nificant that though the offence is alleged 
to have been committed on the afternoon 
of 23rd February and the thana is at a 

distance of miles only, the 
mabion report was nob made tdl O-oU 
a, m , the nexb day. According to the pro- 
secution, the woman was at once brought 
to the village by Jindar Singh and Hazara 
Singh and in the village they met her 
husband Natha Singh to whom they re- 
lated the whole story. P. W. 9 Karta 
Singh, larabardar, who is a collateral ot 
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Xatha SiDgh was also prepnt at the time 
and was informed of the incident 
\ number of other relations of Natha 
Sinfih were in the village and the intoi 

mation of the alleged crime was conveyed 

* u Tf is a matter for explanation 

by the prosecution as to why no attempt 
was made to report the matter to the 

^ Another fact which to be 

noticed here is that according to the al- 
legations of Mt. Gago rape was com- 
mitted with her by Dalip Singh and 
lodar Singh by turn and that each raped 
her several times. If this were so, it is 
very likely that some marki of violence 
or injuries on her knees, buttocks and 
other parts of the body would be left, but 
we have it from the evidence of P. W. 7 
pr. Bawa Harsaran Singh that no such 
marks or injuries were discovered on her 
body. In fact the woman herself has 
admitted that she was not injured at all. 

The learned Magistrate has laid consi- 
derable stress upon the circumstances 
that semen was detected on a piece of 
cloth (Ex. P. l), which was recovered 
from the house of Dalip Singh and that 
it was also discovered on thesilwar which 
was allege.! to have been worn by Mt.Gago 
at the time. In my opinion this is a 
wholly neutral circumstance which does 
nob help the ca=e of either side. Dalip 
Singh is a young man who has got a 
married wife living with him. Similarly 
Mt. Gago is a grown-up woman who ad- 
mittedly passed the night before making 
the first information report at her hus- 
band s house. The presence of semen on 
these clothes, therefore, does not in any 
way raise a presumption that rape was 
committed on the woman by Dalip Singh 
alone or by both Dalip Singh and Indar 
Singh. 

Having regard to the foregoing remarks 
and to all the circumstances of the case 
I am unable to accept the statements of 
Mt. Gago and P.Ws. 6 and 8, Jindar Singh 
and Hazara Singh, as correct. I would, 
therefore, accept the appeal, set aside the 
conviction and direct that the appellants 
be set at liberty forthwith. 

A petition has been presented by Mr. 
Tara Singh on behalf of Mt. Gago for 
retrial of the appellants under S. 366 and 
for enhancement of the sentence of fine, 
but iu view of my findings above this 
petition fails and is dismissed. 

N.K. Appeal accepted . 


Abdullah v. Empeeor (Shadi Lai, C. J ) 

A. I. R. 1927 Lahore 87Q 

Shadi L.-vl, C. J.. 
Abdullah and others — Petitioner^. 


1927 / 


V. 

Emperor — Opposite Party. 

Criminal Revn. Petn. No. 341 of 
1925, Decided on 27th March 1925. re- 
ported by the Sess. Judge, Gujranwala. 

Criminal P.C., S. 512 — Conviction of accused 
in his absence is illegal. 

Convicting and sentencing an accused in hia 
absence is wholly illegal and the conviction 
liable to be set aside. [P 870 C 2] 

Facts. — Abdullah alias Dullah was- 
challaned by the police under S. 414^ 
I. P. C., and was committed to |he Court 
of Sessions by Mr. Chandu LaJ.Magistrate^ 
1st Class. Before the case could be heard 
by the Assistant Sessions Judge, who was 
specially deputed to try this case, Abdul- 
lah escaped from police custody at 
Hafizabad on the night between 7th and 
8th August 1924. Some other accused 
had also been committed along with Ab- 
dullah and their case came up for hearing, 
before the Assistant Sessions Judge on 
8th October 1924, and the record shows 
that the fact of Abdullah having abscon- 
ded was brought to the notice of the 
Assistant Sessions Judge. , 

Grounds. — The learned Assistant Ses- 
sions Judge convicted Abdullah under 
S. 4L4, I. P. C., by an order dated 15th. 
November 1924, and sentenced him to 
undergo three years’ rigorous imprison- 
ment. It is clear that the conviction of 
Abdullah in his absence is entirely illegal 
and that the learned Assistant Sessions- 
Judge has entirely ignored the provisions- 
of law in convicting Abdullah and pass: 
ing a sentence on him in his absence, 

Under these circumstances, I forward' 
the records of the case to the High Court 
with tlie request that the conviction and! 
sentence on Abdullah may be set aside. 

Order. — The order of the learned 
Assistant Sessions Judge convicting and. 
sentencing Abdullah in his absence ia 
wholly illegal and must be set aside. 
Accordingly I accept the recommendation 
made by the Sessions Judge and quash 
the conviction of Abdullah and set aside* 
the sentence imposed upon him. 

Conviction set aside.. 


1927 Sham Singh v. Hardit Singh (Addison, J.) 

A. I. R 1927 Lahore 871 

Addison, J. 

Sham Singh — Defendant Appellant. 


Lahore 87H 


V. 

Hardit Singh and oi/iers— Plaintiff and 
Defendants — ^Respondents. 

Second Appeal No. 2303 of 1926, Deci- 
ded on 3Lst January 1927. from decree 
of Dist. Judge. Jullundur. D, - 1st 
June 1926. 

Punjab Tenancy Act, S. 60— Declaration by 
landlord cbtained under S. GO that transfer by 
tenant is void— Transfer is void as between 
vendor tenant and vendee also. 

Where the landlords have obtained a de- 
claration that a transfer is void under S. CO 
such transfer must be held to be void com- 
nletelv even as between the tenant-vendor and, 

Ms yeadeo ; 17 P.n. 1892 {F.B.). l^oU .SO P 11 
18S1, Dist. ^ 

Jagan Nath Bhandari for Badri 

Das — for Appellant. 

Fakir Ghand~~tor Respondents. 

Judgment.— Akku sold his occupancy 
rights in 1 kanal 8 marlas of land by a 
registered deed to Sham Singh and 
Sundar Singh on 19th March 1921. 

Possession was given to the vendees. 
The occupancy tenancy was under b. d, 
Punjab Tenancy Act, and the 
brought a suit under S. 60 of that Act 
for a declaration that the sale was void, 
having taken place without their con- 
sent. The suit was decreed and a de- 
claration given that the sale was void. 
The vendees, however, continued in pos 
session. Formerly, landlords used to sue 

for a declaration under S. 60 and also 
for possession, but the tenant was always 
allowed re-entry if the landlords took 
possession. For this reason landlords 
usually now content themselves with a 
suit for a declaration without claiming 

possession. 

One Hardit Singh then sued the ven- 
dees for possession of the 
tenancy on the ground that Akku had 
mortgaged it to him by two unregistered 
deeds, prior in date to the registered deed 
in favour of Sham Singh and 
Singh. The trial Court dismissed the 
suit holding that the sale-deed had prior- 
ity. On appeal the learned District 
Judge held that, though under normal 
circumstances the sale-deed would have 
had priority, yet in the present case as 
the sale had been declared void by a com 
pebenfe Court, the vendees were in posses- 
sion merely as trespassers and without 


any right, and for this reason the mort- 
gagee could sue for possession a> he still 
had a subsisting right seeing that the 
landlords had so far not sued for a de- 
claration against him though they might 
do so if the mortgagee obtained posses- 
sion. Accordingly, the plaintiff’s suit 
was decreed by the learned District Judge' 
and against his decision this second ap- 
peal has been preferred. 

It was argued that the decree of the' 
revenue Court was in favour only of the^ 
landlords and that they only could dis- 
possess the vendee. That is, it was 
claimed that the decision of the revenue 
Court did not effect the position of tho 
vendees qua the vendor and tho mort- 
gagee whose rights are derived from the 
vendor. Gohar Singh v. Futtn{i) was 
referred to. It was held in this ruling 
that the tenant-vendor cannot dispute the 
validity of his own sale in a suit hy his 
vendee for possession on the ground that 
he had no right to sell the occupancy 
tenancy, the proprietors not being par- 
ties to the suit. This decision un- 
doubtedly lays down the correct law, but 
the position is different in this appeal. 
The landlords have obtained a declara- 
tion that the sale to the present vendees 

is void. 

It seems to me that I am bound by the' 
Full Bench decision in Khnda Bahsh v. 
Fazl Din (2). In that case an occu- 
pancy tenant made an unauthorized alien- 
ation of his holding and gave possession 
to the alienee. The landlords sued suc- 
cessfully to have the alienation declared 
void and to recover possession from 
tho alienoe. When the landlords ob 
tained possession the tenant sued them, 
for re-entry on his holding. The land 
lords pleaded that the plaintiff must, 
be able to show that he was no longer 
bound by the contract either because the 
alienee had taken back his money or 
because the contract had been put an end 
to in some other way. It was held that 
plea was not a good answer to the suit 
and the tenant was entitled to re-entry as 
against the landlord. In order to come 
to this decision the Fall Bench had to 

hold as follows: . . ^ , 

Section 60, Punjab Tenancy Act, declares a 

transfer not in accordance with 

of the Act to be a transaction voidable at the 

opti on of the landlord. When, therefore, the 

(1) [8B1] 30P. B. 1881. 

2 C1892] 17 P.R. 1892 (F. B ). 
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Ashaq Ali Khan v. Shafpi Ali Khan 


the contrac the origiLl 

tions Of itself has been 

parties to it. It appears to us immaterial 

aeolared dono. The plea in 

at whose in t plaintiff cannot sue 

^\ t\lTu^nsLled his rights to another 
because ^ jjy implies that the transfer 

person, n sufficiently met by 

proofVat tie transfer had been declared void 

This clearly means that the Full 
Bench held that in a suit where the 
landlords have obtained a declaration 
that a transfer is void under S. 60 of the 
Act such transfer must be held to be void 
completely even as between the tenant* 
vendor and his vendee. This being the 
case the vendees in the present appeal are 
mere trespassers, while the mortgagee has 
still a subsisting right. His suit was, 
therefore, properly decreed and I dis- 
miss the appeal with costs. 

R.D. Appeal dismissed. 
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Martineau, J. 

Kishen Parshad — Judgment'debtor — 
Appellant. 

v. 

Punjab National Bank Ltd., Amritsar 
— Decree-holders — Kespondents. 

Misc. First Appeal No. 1842 of 1924, 
Decided on 30th January 1925, from 
order of Senior Sub-Judge, Amritsar, 
D/- 30th May 1994. 

Civil P. C.. 0. 21. R. 63— Dismissal of a 
former objection to attachment— It is a bar to 
fresh objection—Civil P. C., S. 11. 

Rule 63 readers the dismissal of the former 
■objectioa to attachment, in default or on merits, 
a bar to the entertainment of a fresh objection: 
41 All. 623 ; A. I. R. 1921 Oudh 54, 45 Cal. 785 ; 
A. I. R. 1922 Cal. 166, Foil. [P 872 C 2] 

Des Baj Saxvhney — forAppollant. 

Ilargopal — for Respondents. 

Judgment. — An objection filed by the 
appellant Kishen Parshad to the attach- 
ment of certain property effected in exe- 
oution of a decree against his father 
Devi Parshad was dismissed for default. 
Afterwards Devi Parshad died and Kishen 
Parshad again filed an objection to the 
rattachment on the same grounds as before. 
The Senior Subordinate Judge disallowed 
'it, holding that the order .passed on the 
first objection was conclusive. Kishen 


Parshad has appealed to this Court, and 
it is contended on his behalf that as the 
first objection was dismissed for default 
and not on the merits a fresh objection 
can be entertained. This was, no doubt, 
the law while the old Civil Procedure 
Code was in force as it was only'an order 
passed under Ss. 280, 281 and 282 of the 
Code, that is an order passed after in- 
vestigation of the claim which was con- 
clusive under S. 283. But the law was 
changed by the enactment of the present 
Code, as the order mentioned in 0. 21, B. 
63, which corresponds to S. 283 of the 
old Code, relates to any order made on a 
claim or objection and is not confined to 
an order under one of the three preced- 
ing rules. Consequently under O 21. R. 
63, an order dismissing a claim for de- 
fault is, subject to the result of a suit 
instituted by the person against whom 
the order is made, conclusive no less 
than an order dismissing a claim on the 
merits. This has been so held in Eedar 
Nath V. Sukh Nath Singh (l), Gulab v. 
Mutsaddi Lai (2), Nagendra Lai v, Fani 
Bhusan (3) and Satindra Nath v. Siva 
Prasad (4). 

It is argued for the appellant that the 
provision in 0. 21, R. 63, that the order 
shall be conclusive subject to the result 
of a suit means only that the order cannot 
be challenged in appeal or revision, but 
I see no reason for placing this restricted 
interpretation on the word ''conclusive*’! 
and I hold that 0. 21, R. 63 renders the 
dismissal of the former objection, even 
though it was a dismissal for default, a 
bar to the entertainment of a fresh 
objection. 

I dismiss the appeal with costs. 

N.K. Appeal dismissed. 

^l) A. I. R. 1921 Oudh 54—24 0. G. 213! 

(2) [1919] 41 All, 623=50 I. C. 748=17 A. L. 

J. 674, 

(3) [1918] 45 Cal. 785=14 I. C. 265=23 C. W. 

N 375 ^ 

(4) A.' I. R. 1922 Cal. 166. 
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Harrison and Tek Chand, JJ. 

Ashaq Ali Khan — Plaintiff — Appellant. 

V. 

Shaffi Ali Khan and others — Defen- 
dants — Respondents. 

Second Appeal No 1979 of 1923, De- 
cided on 22nd Septem ber 1927, from de- 
cree of Dist. Judge, Karnal, D/- 14th 
August 1923. 


1927 


Mian v. Mahtab Singh 
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Pre-evipiion— Waiver and collusion— Proof 
tiecessary — Mere de>ire to defeat or annoy a 
rival prc’cmptor is no/ suJJicient. 

It is necessary, before a pre-emption suit can 
be defeated on grounds of waiver and collusion, 
to establish bv the strictest evidence that the 
object of the plaintifl was really to secure the 
land for the vendee, and a desire to 
defeat a rival pre-emptor is “oj sujhcient ; o« 

P. li. (1912) and 103 P. ‘’[Jig C i] 

Balwant Bai for Abdtil Ghani—(ov Ap- 
pollant, 

Skamair Chand^ior Respondents. 
Harrison, J— In this second appeal 

only two points are involved : first, 
whether the suit was barred by limita- 
tion. and secondly whether there has been 
waiver on the part of the plaintiff, Khur 
shaid AU Khan. 

The point of limitation was not raised 
in either of the losver Courts and merely 
amounts to this that two rival pre-emp* 
tors instituted suits on the same day. 
that being the last day of limitation ; and 
when this fact was brought to lipht 
the respective plaintiffs w^e im 
pleaded by order of the trial Court as 
Lfendants in the rival suits. It is urged 
that the plaint was not prope^'y 
sented on acoount of the subsequent ae 
tion taken, and rightly taken, by the 
trial Court. We can see no force m this 

contention. . . 

The second point of waiver and coiiu 

Sion is dealt with at p. 8 of the paper- 

book of Appeal No. 1980 of 1923 As put 

by the learned District Judge 

three admitted facts, and, .although th y 

all point to the likelihood of Khursbaid 
AU Khan having been put forward and 
financed by Shaft AU Khan they prove 
nothing. It is not even established that 
Khurshaid AU Khan is acting on behalf 
of Shaft AU Khan, much less that there 
has been any waiver on the part of Khur- 
shaid AU Khan. As pointed out ^ f 

V. Jawahir Singh (l) which was followed 

lin Amar Singh v. Kishen Smgh (2) it is 

necessary before a pre-emption ^uit can 
be defeated on such grounds to establish 
by the strictest evidence that the object 

of the plaintiff was really to secure the 

land for the vendee and a desire to annoy 
and default a rival pre-emptor is not sum 
cient. In that case { Skeru v. Jawahar 
Singh (l), it was pro ved that the party 

(1) [1912] 58 P. R. 1912=13 I. C. 662=240 P. 

W. R 1912. rtf* T P 902 P 

<2) [1914] 103 P. R. 1914=2/ I. C. 93-202 i. 

L. R. 1915. 


presumably interested had actually 
financed the litigation and taken a mort- 
gage from the plaintiff to secure the 
money so advanced, and even this was 
not held to be sufficient. The facts here 
are very much weaker, and it is impos- 
sible to come, as we have been asked to 
do, to a definite finding that the plaintiff 
is merely acting on behalf of Shaft Ah 
Khan and that the suit is collusive. We 

dismiss this appeal with costs. 

g j /\.pp6CLl dtSTTiisscd » 


Ap 
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Pporde and Addison, JJ. 

Mian and another ■ Plaintiffs - 
pellants. 

V. 

Mahtab Singh and others^ Defendants 

— 'Respondents. 

Second Appeal No. 1077 of 1923, Do 
oidedonieth May 1927, from decree of 
Dist. Judge, Mianwali, D/- 16th Feb- 
ruary 1923. 

Pzinjab Courts Act (6 of 1918), S. 41 (3) 
Findxngs on custom as to power of mother 
guardian to alienate soyi's property cannot be 
challenged without certificate. 

PindittRS of the lower Courts that- by the 
custom the mother was the guardian of her son 

aud competent as such to alienate his property 
cannot be challenged in second appeal m 
abs6DC6 of a certificiit©. I- 

Nanak Chand—ior Appellants. 

M. L. Pitrt— for Respondents. 

Fforde, J.— This is a second appeal 

from the judgment and the decree of the 

District Judge dismissing the plaintiff s 
suit with costs. The suit was brought 
for possession of certain lands whi/m had 
been alienated by one Mt. Bakhat Bhari, 
purporting to act on behalf of Sher 
khadur. a minor, as his guardian. The 
only three questions in the case were (1) 
whether Mt. Bakhat Bhari was the lega 
guardian of her son Sher Bahadur; (2) 
whether she could make the alienation 
for consideration and necessity ; and (3) 
whether in fact the alienation was made 

for consideration and necessity. 

It has been held by the lower Court 
that by the custom governing the parties 
Mt. Bakhat Bhari was the guardian of 
her son and competent as such to alien 
ate his property for necessity and con- 
sideration. These findings on custom 
cannot now be challenged as the appel- 
lant has not obtained a certificate. 
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Nath A Singh v. Emperor 
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The question of necessity and consider- 
ation has been decid^ upon appropriate 
evidence. This is a finding of fact which 
again cannot be challenged on second ap- 
Upon these findings It IS unneces- 
sary to consider the question of limita- 
tion Upon the findings of the Courts 
below no second appeal -lies, and it must, 
therefore, bo dismissed with costs. 

Addison. J. I agree. 

^ Appeal dismissed. 

N.lw. 
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Shadi LaIj, C. J., and Agha 
Haidar, J. 

Dalip Singh and others — Accused — 

V. 

jStrtperor— Opposite Party. 

Criminal Appeal No. 680 of 1926, De- 
cided on 26th October 1926, from order 
of Addl. Sess. Judge, Lahore, D'- 3rd 
June 1926; 

Criminal Trial — Conviction should not be 
based on evidence of witnesses who are accused's 
enemies— Evidence Act, S. 114. 

Convictioa should not be based on the evi- 
dence of witnesses who are bitter enemies of the 
accused unless it is supported by the evidence 
of reliable and disinterested witnesses. 

[Pi874 0 2] 

L. Saunders — for Appellants. 

Ham Lai — for the Crown. 

Judgment. — On the morning of 7th 
September 1925, one Narain Singh, a Jat 
of the village Bughiana Kalan in the 
district of Lahore, was subjected to a 
brutal’assault ; in’the course of which he 
sustained no loss than 18 wounds, one-haif 
of which Were Incised injuries. The un* 
fortunate man succumbed to his wounds 
shortly after the assault. Two oth^r per- 
sons, namely, Bahali Bam and his brother 
Bam Lai, who were partners in cultiva* 
tion with- Narain Singh, were also woun- 
ded : Bahali Bam had four contused 
wounds, one of which had broken his 
jaw bone, and Bam Lai sustained a bruise 
on one arm and an abrasion on the other. 

Four persons, namely, Dalip Singh, 
Shingara Singh, jHira Singh and Bahai 
Singh have been convicted of the murder 
of Narain Singh, and have been sentenced 
each to suffer the penalty of death. (The 
judgment then stated further facts and 
discussed the evidence against Dalip Singh, 
and holding that bis guilt had been 
proved beyond doubt ^proceeded.) 


The case of the remaining three appel- 
lants stands, however, on different footing 
Their conviction rests upon the evidence 
of the two brothers, Bam Lai and Bahali, 
and a witness called Jaggi. The first two 
witnesses were undoubtedly present lat 
the time of the tragedy, but they have 
bitter enmity with the convicts. It would, 
therefore, be unsafe bo base the convic- 
tion upon their testimony unless it is 
supported by the evidence of reliable and 
disinterested witnesses. Jaggi is the' 
only corroborating witness relied upon by 
the learned Sessions Judge, but we find 
that his name was not mentioned in the 
first information report lodged by Ram Lall 
at the police 'Station on the 7th Septem- 
ber, and that his statement was not re- 
corded by the police until after the expiry' 
of six days. In these circumstances we* 
are not prepared to attach any importance 
to the evidence of Jaggi, who being a sepi 
in the village could easily be’induced to 
repeat the story which had found favour; 
with the police. 

We have bestowed our careful consi- 
deration upon the evidence relied upon by 
the prosecution, and, while we are of opi- 
nion that Narain Singh was assaulted bjr 
more than one person, we are not pre- 
pared to hold that the guilt of Singara 
Singh, Hira Singh and Bahai Singh haa 
bean established beyond reasonable doubt. 
Giving them the benefit of the doubt 
we accept their appeals, and setting aside 
their conviction we direct that they be 
released forthwith. 

The appcj^l preferred by Dalip Singh ia 
dismissed. 

G.B. 

A I. R. 1927 Lahore 874 (27 

Broadway, J. 

Natha Singh — Accused — Petitioner. 

v. 

Emperor — Opposite Party. 

Criminal Revn. No. 1083 of 1927, Deci- 
ded on 8th September 1927, from order ot 
Sess. J. Perozepore, D/- 24th April 1927. 

Penal Code, 8, 19S— False evidence— Convic- 
tion ts illegal in the absence of conclusive proof 
of the charge. 

During the proceedings of a certain case, a 
witness stated that he had no knowledge of the 
fact that his son was proceeded against and 
avoided conviction by apologizing. Proceedings 
were then taken against him under S, 193, 1. P» 

C., for false evidence. During the trial it was 
not conclusively proved that he was present itt. 
the village at the time of arrest of his son. 


NatliA SIKGH V. EmpeUOU (Broadway, J.) 


1927 

Held: that tho convict)r-\ was illegal. The 
mere fact that the accused heard of the arr^t 
of his son between certain periods was not sum- 
cient to warrant his conviction on the charge 
laid against him. 

^and Lai — for Petitioner. 

Sunder La.s — for the Crown. 

Judgment. — In 1925 a case was in 
stituted by one Bahadur against Prem 
Singh. Head Constable, and three others 
under S. 161. I. P. C. One of the pro- 
secution witnesses in that case was Natha 
Singh, son of .Sahib Singh, an old man 

between 75 and 80 years of age. In the 
course of his cross-examination he was 
asked whether the said Prem Singh, head 
constable, had his sons arrested in 1921 
for taking part in the Akali movement 
and that his son had been proceeded 
against, and only avoided conviction by 
apologizing. Natha Singh replied that 
he had no knowledge of this. The case 
against the head constable and his ooni- 
panions failed and subsequently 
ings under S. 193, 1. P. C. were instituted 
against Natha Singh under the order of 
the District Magistrate. 

Now, it appears that in January 1924, 
Gulab Singh, the son of Natha Singh, \vas 
,as a matter of fact arrested by or under the 
directions of Prem Singh, head constable 
for taking part in the Akali movement 
and after proceedings had gone on for two 

months was released on his an 

apology. It appears also that at the 
same time the nephew of Natha Singh 

was similarly arrested and 
learned Magistrate who tried Natha SiOoh 
held, on the prosecution evidence, that 
Natha Singh was present in his village, 
when Gulab Singh, his son, was arrested 
and that, therefore, his statement made 
in 1926. was false to his knowledge and 
that the falsehood had been intentionally 
spoken. He accordingly convicted Natha 
Singh under S.-193, I. P. C and senteno^ 
him to simple imprisonment for six 

months and to pay a fine of Es. 500 or in 

default to undergo further 
prisonment for six months. Natha Singh 
appealed to the learned Sessions Judge 
who maintained the conviction but reduced 
the sentence to imprisonment till the 
rising of the Court upholding the hne. 

Natha Singh has come up to this Court 
under S. 439. Criminal P. C. and it ha 
been urg d before me by Dr. Nand Lai 
that on the findings of the learn^ Se 

sions Judge the conviction cannot stand. 
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A reference to the judgment of the learn- 
ed Sessions Judge, shows that the (lofenco 
set up by Natha Singh was that he had 
two places of residence in two separate 
villages from 16 to 20 kos apart and that 
at the time when his son is said to have 
been arrested be himself was in another 
village where he had been staying for 
three months collecting his share of the 
produce from his -tenants. He also said’ 
that although there has been no formal 
separation and partition of land between- 
him and his son they as a matter of tact 
lived apart and were not on visiting terms. 
While the prosecution witnesses were 
produced to prove that Natha Singh was 

in the village where his son was arrested 
defence witnesses were produced who have 
sworn that Natha Singh was m his other 
village and liad been there for about three 
months. The learned Magistrate accepted 
the evidence given by the prosecution 
witnesses but the learned Sessions J 
has apparently been unable to agree, for he- 

says as follows : 

I agree with the Magistrate that it is extre- 
melv unlikely that appellant {Nath:i Singh) by 
the time he gave evidence on lAh February 
1926, had not learnt of his son s 
describes himself on that date as a lambardar. 
It is possible that what he meant to convey, was 
that he had no direct knowledge of his son s 
arrest and prosecution. His presence at the; 
time is not conclusively proved. 

He then goes on to say : 

There is, however, suppressio veri; three ques- 
tions appear to have been addressed to him on 
the point and the opportunity of saying that he 
bad heard of his son’s arrest and prosecution 
was not apparently denied him, 

Now, what Natha Singh was asked was 
whether he knew that his sons had been- 
arrested. The learned Sessions Judge haS' 
found that it has not been proved con- 
clusively that he was present in the vil- 
lage at the time of the arrest. Natha- 
Singh, therefore, obviously could not have 
had any personal knowledge of the arrest 
and the most he could have said was that 
he had heard of it. Again, in order to 
make the statement relevant to the case 
in which it was made the important point 
was whether the arrest had been made by 
the head constable Prem Singh a fact 
that seems to have been somehow lost 
sight of by the learned Sessions Judge. 

It not having been proved that Natha 
Singh had any personal knowledge of the 
arrest of his son by Prem Singh in 1924 
the mere fact that he probably heard of it 
between 1924 and 1926, is not, in my 
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opinion, sufficient to warrant his eonvio- 

tion on the charge laid against him _ I 

therefore, accept this petition and setting 

Iside the conviction and sentence direct 

that the hne, if paid, be refunded. 

^ Petition accepted. 

N. K. 

A I. R. 1927 Lahore 876 (1) 

JAI Lal. j. 

Attar Singh-Stinder Singh — Plaintiffs 
— Petitioners. 

V. 

Moot Chand — Defendant — Respondent. 

Civil Revn. No. 897 of 1926, Decided 
on 7th April 1927, from decree of Small 
Cause Court Judge, Amritsar, D/- 20th 
November 1926. 

Stamp Act, S. 36 — Improperly stamped doeu~ 
■ment admitted by trial Court — No objection to 
its admissibility can be raised in revision. 

Where an improperly stamped document has 
been admitted by the trial Court, no objection 
can be raised in revision that it was admitted 
on a misreading of its contents. [P 876 C 2] 

Shamair Chand — for Petitioners. 

Anant Bam — for Respondent. 

Judgment. — The petitioner instituted 
a suit against the respondent for the 
recovery of principal and interest alleged 
to be due on a document produced by 
him in Court. An objection that the 
document was not properly stamped was 
■disallowed. The defendant’s plea on the 
merits was that he executed the docu* 
n:ient under undue influence and that it 
was without consideration. He alleged 
that he executed the document because 
the plaintiff told him that the defen- 
•dant’s son owed him money and unless 
he executed a document in the plain* 
tiff’s favour the son would be sent to 
prison. The learned Judge, Small Cause 
Court, has held that undue influence has 
not been established, but he has dismissed 
the suit on the ground that the plaintiff 
has failed to prove consideration. The 
burden of proving want of consideration 
lay on the defendant. He produced no 
evidence at the trial. On the other hand 
'he dcflnitely stated that he had no wit* 
nesses. Under these circumstances it 
•seems to me that the plaintiff’s suit 
■should have been decreed. Counsel for 
the respondent contends that the learned 
Judge b'jlow held the document admis* 
■sible in evidence on a misreading of its 
contents, but this objection cannot now 


be raised considering that the lower 
Court has admitted the document in evi* 
dence : vide S. 36, Stamp Act. The 
execution of the docunaent having been 
admitted^ by the defendant, and there 
being no proof in support of his defence 
that it was without consideration, I ac* 
cept this revision, set aside the decree of 
the learned Judge, Small Cause Court, 
and decree the suit with costs throughout. 

G.B. Revision accepted. 


A. I. R. 1927 Lahore 876 (2) 

Tek Chand, J. 

Mt. Kishno — Appellant. 

V. 

Mt. Partabo — Respondent. 

Misc. First Appeal No. 2050 of 1926, 
Decided on 2nd February 1927, from 
order of Dist. Judge, Lyallpur, D/- 20th 
May 1926. 

Guardians and Wards Act (7 of 1890), Ss. 7 
and 39 — Testamentary guardian neglecting 
performance of his duties and allowing minor's 
property to deteriorate — Court is competent to 
remove him under S. 39 and appoint another. 

Where a testamentary guardian has taken no 
interest in the minor and has neglected the per- 
formance of his duties as such aud has allowed 
the estate to deteriorate, it would be the duty of 
the Court to remove him under S. 39 and to ap* 
point a new guardian insteid. The paramount 
consideration for the decision of the Court in 
such cases is the welfare of the minor. 

[P 877 C 2] 

Charan Singh — for Appellant. 

Ram Chand Manchanda — for Respon* 
dent. 

Judgment. — One Chanan Singh, a 
Jat proprietor in the Lyallpur District, 
who originally came from a village called 
Mansuran in the Ludhiana District, died 
about the end of 1921, leaving behind him 
surviving a widow, Mb. Partabo and a son, 
Puran, by his former wife, Mt. Ram Kaur. 
This boy was a little over five years of 
age at the time of Chanan Singh’s death. 
Chdnan Singh had, on 2lst June 1921, ex- 
ecuted a will in which he recited that Mt. 
Ram Kaur, his first wife, had become un* 
chaste and had been turned out of his 
house by him, that the sole heir of his 
property would be his son Puran, minor, 
and that his “muntazim and guardian 
would be Mt. Partabo, his step-mother, so 
long as the boy does not attain majority.” 

It seems that Mt. Ram Kaur died either 
in the lifetime of Chanan Singh or soon 
after his death. On 22nd May 1925 an 
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application under S. V, Guardians and 
Wards Act, was presented in the Court of 
the District Judge. Lyallpur. by Mt. 
Kishno, the maternal grandmother of the 
minor, for appointment as guardian 
person and property of the minor. She 
alleged that the minor had been living 
with her and that the step-mother, Mt. 
Partabo. was wasting his property. Al^ong 
with this application was filed a schedule 
of moveable and immovable property of 
the minor, valued at Rs. 23,880. On 
23rd June 1925 the step-mother, Mt. 
Partabo, also tiled an application pro- 
pounding the will of her husband, dated 
2l8t June 1921, already referred to. and 
claiming to be the testamentary guardian 
of the person and property of the minor. 
She gave the total value of the property 
of the minor as Es. 11,400 only and prayed 
for her formal appointment as such, ine 
genuineness of this will was not admitted 

by Mt. Kishno. 

The learned District Judge held the 
will duly proved and. holding that there 
was no reason to interfere with the dis- 
cretion exercised by the deceased, he dis- 
missed Mt. Kishno’s application and ap- 
pointed Mt Partabo as guardian of the 
person and property of the minor. 1 is 
noteworthy that the minor was not will 
ing to go to Mt Partabo. but the learned 
District Judge thought that probably y 
and by he shall get used to live with 

her.” 


Lahore 877 


In appeal Mr. Charan Singh, who ap- 
peared for Mt. Kishno. has attacked he 
finding with regard to the 

will I have carefully examined the evi 

dence led by the parties and have ^ached 
the conclusion that the earned District 

Judge was right m holding the will 
proved Mr. Charan Singh has further 
contended that, according to the terms of 
the will, Mt. Partabo was appointed guar- 
dian only of the property of the minor 
and not of his person. The terms of the 
will are. however, clear and leave no doubt 
in my mind that the testator intended to 
appoint her guardian both of the 

and property of the minor. 

ings, however, are in ray opinion insu 

cient to warrant a decision in 

Mt. Partabo. It is to be noted that 

Chanan Singh died in and the pres 

eut application was not filed till 19^0. 

How did Mt. Partabo discharge 

as a testamentary guardian during these 

44 years? Mr. Charan Singh for the ap 


pellant contends that the boy has all 
along lived with his maternal grand- 
mother Mt. Kishno and that Mt Partabo 
has taken no interest whatever in bis 
welfare. He also alleges that Mt. Partabo 
has not only neglected her duties as a 
testamentary guardian, but has appro- 
priated the bulk pf the income of the 
minor’s estate to her own use and that 
she has taken no steps whatever to realize 
or to keep alive the debts that were due 
to the minor s estate and most of which 
have now probably become barred by 
limitation. It is most unfortunate that 
there are no materials on the record on 
which it is possible to come to a decision 

on these important points. It seems to 

me that this aspect of the case was en- 
tirely lost sight of in the lower Court. 
Mt. Partabo is no doubt the testamentary 
guardian of the minor, and, under S. 7 the 
Court cannot appoint another person to 
be guardian in her place until her powers 
as such have ceased under the provisions 
of the Act. 

But under S. 39 it is as much 
the duty of the Court to. remove 
a testamentary guardian as it is *0 re- 
move- a guardian appointed by itself, if 
any, of the grounds mentioned in that 
section exist. If there are reasons to 
suspect that a testamentary guardian is 
guilty of continued failure to perform 
the duties of bis or her trust and has'ill 
treated or neglected to take proper care 
of the ward, the Court should, acting^ 
either on the application of any person 
interested or suo moto remove her. It 
is to be noted that the paramount con- 
sideration for the decision of the Court is 
the welfare of the minor. In the present 
case, in view of the fact that the ques- 
tion of the appointment of a guardian did 
not come into Court till four years after 
the death of Chanan Singh, it seems to 
me to be absolutely necessary to make an 
enquiry into the conduct of Mt. Partabo 
towards the minor during this period. It, 
as is contended on behalf of the appel- 
lant it is a fact that Mt. Partabo has 
taken no interest in the minor, and has 
neglected the performance of her duties 
as a testamentary guardian and has ai 
lowed the estate to deteriorate, it would 
be the duty of the Court to remove her 
under S. 39 and to appoint a new guar- 
dian instead. If on the other band. Mt_ 
Partabo has not neglected her duties, but 
has been looking after the boy and taking 


878 Lahore 


Sate Ram v. HAr Keshan MitrA (Addison, J.) 


1927 


such steps as she was capable of to pvo- 
tect his property then m that case, the 
wishes of the father must be given effect 
to and the Court must declare her to be 
the properly appointed guardian both of 
the person and property of the minor. 
In order to determine, this matter it is 
necessary to remand the case to the lower 
Sourt for proper enquiry. I acoordingly 
remit the following issues to the lower 

^?aMVith whom has tha minor been living 

since the death of Chanan Singh ? 

What was the property mhentod by the 


minor from his father, and what income has 
been received therefrom since Obanun Singh’s 

death ? ^ 

(c) How has Mt. Partabo managed the estate 
since Chanan Singh's death and has she been 
looking after the ward properly ? 

The parties will be allowed to produce 
fresh evidence on these points and a re’ 
turn will be submitted to this Court 
^within three months. 

j.y. Case remanded. 


A. I. R. 1927 Lahore 878 

Addison and Johnstone, JJ. 

tBati Bam — Defendant — Appellant. 

V. 

Har Kishan Mitru and others — Plain* 
itiffs — Respondents. 

Second Appeal No. 1741 of 1923, De- 
vcided on 15th June 1927, from decree of 
Dist. Judge, Karnal, D/- 2nd July 1923. 

Puitjah Pre-emption Act [1 of S. 25 — 

■Question of market value should not be taken 
up if price, though fancy, is paid. 

Under S. 25 the Court has to determine 
whether the price has been fixed in good faith, 
or paid. It is only if it is found that the 
price was not fixed in good faith or paid that 
the market value is to be fixed as the price. 

. tP 878 C 2] 

The Court is debarred from going into such 
questions as fancy price, source of the pur- 
‘chase money, etc., if the priee has baen fixed in 
good faith or paid. A vendee can pay a fancy 
price out of all proportion to the real price if 
,he so wishes. The only question arising in the 
first instance is: Was the price paid ? The fact 
that the price paid differed very substantially 
from the market value would not lead .to the 
inference that the price was not paid • 2 P P 
191B, Foil. ; 10 P. i?.. 1884 and 47 P. R, iW 
Mef. [P 878 C 2 ; P 879 C 1] 

Shamair Chand — for Appellant. 

Jagan Nath Aggarwal — for Respon- 
•dents. 

Facts. — The plaintiff sued for pos- 
session by pre-emption of 24^ bighas 
•of land sold by a .registered deed, dated 


4th Jithuary 1922, for Rs. 10,000. They 
claimed that only Rs. 4,500 passed and 
that the sum of Rs. 5,500, alleged to 
have been paid in cash before the Sub- 
Registrar was not in fact paid before 
him. The trial Judge found that the 
sum of Rs. 5,500 was paid before the 
Sub'Registrar and that it had not been 
proved that any part of it had been re* 
turned. . ; was contended before him 
that this ended the matter but on the 
grounds that it had not been clearly 
established from what source the vendee 
obtained the money, and that no cir- 
cumstances had been disclosed as to why 
a fancy price should be paid, he held 
that the price had neither been fixed nor 
paid in good faith. He then went into 
the question of market value and found 
it to be Rs. 4,900. He accordingly de- 
creed the suit on payment of Rs. 600 
wiUiin a month, as Rs. 4,300 had to be 
paid to a mortgagee. 

On appeal the learned District Judge 
held that no question arose as to the 
admitted sum of Rs. 4.500 and that the 
finding of the trial Court as regards pay- 
ment of the balance of Rs. 5,500 was 
correct. It was also argued before him 
that this concluded the matter but he 
held that this was not the case as the 
question of market value was material. 
He agreed that the market value was 
Rs. 4,900 and though he thought it pos- 
sible that the price paid was in reality 
more than that he dismissed the appeal. 
He also remarked that no explanation 
had been given why the vendee should 
have wished to pay a fancy price. 

The vendee preferred this second ap- 
peal. 

Addison, J. — (After setting out the 
facts as above, the judgment proceeded.) 

S. 25, Punjab Act I, 1913, applies to 
this case. The Court has to determine 
whether the price has been fixed in good 
faith or paid (not “ paid in good faith ”)■ 

It is only if it is found that the price 
was not fixed in good faith or paid -that 
the market value is to be fixed as the 
price. If, however, the finding is that the 
price is fixed in good faith, or paid, such 
price should be fixed as the price for the 
purposes of the suit. The section is clear 
and admits of no doubt. The Court is 
debarred from going into such questions 
as fancy price, source of the purchase 
money, etc., if the price has been fixed in 
good faith or paid. A vendee can pay a 
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■fancy iirice out of all proportion to the 
real price if he so wishes. The only 
question arising in the first instance is : 
iWas the price paid ? It has been held 
on good evidence that it was paid and 
there was no proof of return. In these 
oiroumstances under S. 25 the price had 
to be taken and no question of market 
value arose. Besides, the fact that the 
price paid differed very substantially 
•fi'om the market value would not lead 
to the inference that the price was not 
paid. It follows that the decision of 
the Courts below was wrong in law and 
.can be challenged in second appeal. 

In Tka^ar Singh v. Nahi Balchsh (l) 
it was held that if the price was paid, 
there was no need to go further and that 
a man could say that, whatever the mar- 
iret value might be. he had paid the 
price mentioned in the sale deed anc 
that the pre-emptor must pay that sum. 
This is clear authority for the proposi- 
tion that the question of market value 
is immaterial in a case like the pre^nt . 
.cf. also Iviam-uddm v. 

(2) and IIol Bam v. Rana Paha 
For the reasons given therefore I would 
accept this appeal and modifying the 
orders of the Courts below, would decree 

the suit ouly on payment of Ks. lU.uuu 

minus Bs. 4.300 due to the mortgagee, 
i 0 , Es. 5,700. The additional sum to be 
paid must bs paid on or before 15th 
August 1927. If the sum IS so paid the 
appellant will have his costs here and m 
the lower appellate Court. If it is n 
«o paid the suit will • stand dismissed 

with costs throughout. 

Johnstone, J. I concur. 

jy jj Appeal accepted. 


R. 1309 

' ' =2 i; C. 83 =71 P. W. R. 1909. 
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2 AFAR ALI, j. 

Idahi Ba/asfc— Plaintiff— Appellant. 


Nur-vd'Din and anoi/tcr— Defendants 
— Bespondents. 

Second Appeal No. 1994 of 1926. Deci- 
ded on 22nd December 1926 from decree 

of Addl. J., Lahore, D/- 23rd April 1926. 


Lahore 879 

Civil l\C.,0. 17. li. I—Adjournvivnt of 
hearitiii is discrcUonari/ — ii'hat is suj/i>ient 
cause is a question of fnct— Second appeal does 

not lie. 

Tho question wbetber jv pbiiutifi bas sufli* 
cient cause for not producing his evidence on 
the due date is one of fact, depending on the 
discretion of the Court concerned ; and a Court 
of second appeiil ciinuot interfere ^ 

exercise -of such discretion : J.C. 205 ; S8 

P R. 191C ; 25 All. 71 and 26 All. 327, holl. ; 
19 Cal. 233 (P. C.) and 20 Cal. 740, q 2] 

Asi-. Ahmad (ov Sheo Narain — iov 
Appellant. 

Shamhu Lai Piiri—ior Respondents. 
Judginent. — The plaintitf'appellant 
attended the Court below wiUi bis wit- 
nesses on i7th November 1925, and again 
on 12th January 1926, but the case was 
adjournel each time. On the third date 
of hearing, i.e., on 22n<l February 1926, 
the plaintiff failed to produce any witnes- 
ses and, therefore, his suit was dismissed 
under sub-R. 3, added to R. 1, 0. 17, 
Civil P. C., by the Lahore High Court. 
His appeal against that order having been 
dismissed by the District Judge, he 
appears in this Court in second appeal. 

Counsel for the respondents raises a 
preliminary objection that this second ap 
peal is not competent because the ques 
tion whether the plaintiff had sufficient 
cause for not producing evidence on the 
date in question is a question of fact, and 
as that question has been decided against 
the plaintiff by two Courts, it cannot 
be made a ground for second appeal. 
MuUa’s comment on O. 17, R. 1. is that 
"What is sufficient cause is a question of 
fact in each ease.” In Parsottam Das v. 
Kesho Saran (l) it was held that 

the question of granting or refusing an 
adjournment on the ground that a party is not 

ready with evidence, which be desires to pro- 
duce, is one essentially for the discretion of the 
Sourt concerned, a discretion to be exercised 
judicially upon a fair consideration of the 

ipportunities the party in question has bad of 

?easoas given by him for having failed to do so. 

and that 

it is impossible for a Court of second appeal to* 
interfere with the exercise of such discretion. 

In Asa Ram v. Budhu Mai (2) it was 

nfsload^appeal lies as to the eaetoise of dis- 
cretion by a lower Court under S, 6. Lim. Aet 

and Tulsa Kunwar v. Gajraj bingh Ko) 


a|&“i6l8l^-."R.m6=d3P. W.R. 1916= 

' ^ 35 I. C. 67=132 P. L- P- 1916. * 

(3) [1903] 25 All. 71=(1902) A, W. N. 203. 


I 
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and Hamid AH v. Gaya Din (4) were 

citod &nd followed. . 

Counsel for the appellant argues that in 

this particular case the question whether 

he plaiatill had suffioieafc cause for not 

producing evidence is a matter of infer 

ence and can, therefore, be raised in 

second appeal, but the rulings relied upon 

by him. viz.. Lachmeswar Singh Y. 

Manowar Bossetn (5) and Mom Lai v 

Khiroda Dasi (6) are distinguishable and 

are not in point. I am, therefore, of 

opinion that the preliminary objection 

must prevail and that no second appeal 

liss 

This appeal is accordingly dismissed 
xyith costs. 

j dismissed • 

' m 719011 26 Alir3-27=(L904) A. W. N. 23. 

>gj n8J2l 19 CaI. 253=19 I. A. 48=6 Sar. 133 

(P. 0.). 

(6) C1893J 20 Cal. 740. 
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Dalip Singh, J. 

Kundan Lai — Plaintiff —Petitioner. 

V. 

Lehh Raj — Defendaut — Respondent. 

Civil Bevn. No. 703 of 1926, Decided 
on 2l8t January 1927, from order of 
Small Cause Court Judge, Amritsar, D/* 
15th June 1926. 

T.F.Act, 5. 50— Lessor not taking steTas to 
secure lessee in possession and asking him to 
attorn to third person — Tenancy should be 
deemed to be determined and lessors's remedy 
for rent does not lie against lessee. 

Where the lessors, oa being appealed to by 
the lessee, took no steps to secure the lessee in 
possession .of the premises and in fact, told 
him to attora to athird person, 

Held : that the lessee was not liable to pay 
rent to the lessor. [P880C2] 


the matter to the plaintiff’s notice, bub 
the plaintiff showed indifference and took 
no action to secure the defendant’s occu- 
pation of the premises. Upon this he 
held that the tenancy had terminated 
from December 1924. He also held that 
the defendant had been paying rent to 
Sher Thakar Singh in good faith under 
threat of eviction, and, therefore, under 
S. 50, T. P. Act, the defendant was not 
liable to pay rent to the plaintiff. 

In revision it is contended that S. 50 
has no application, that the tenancy bad 
not terminated and, therefore, 'the defen* 
dant was liable to pay rent to the plain- 
tiff. Counsel for the respondent replies 
that the finding is that the tenancy has 
terminated and that the Court has be- 
lieved the 'evidence of certain witnesses 
from which the Court was at liberty to 
draw the inference that there was either 
express or implied surrender of the 
tenancy and that., therefore, the tenancy 
had terminated. Counsel has also cited 
Mitra, p 201, in support of the proposition 
that, where payment of rent is made on 
threat of eviction, the defendant is nob 
liable to pay rent to the original lessor. 
It seems to me that, on the finding of fact 
that the plaintiff, on being app taled to by 
the defendant took no steps to sec ire the 
defendant in possession of the premises, 
and, in fact, according to the evidence, told 
him to attorn to Sher Thakar Singh, that 
the tenancy may well be held to have 
determined and the plaintiff’s remedy is 
either against Sher Thakar Singh or 
would lie in a suit for damages agaiust 
the defendant for not restoring possession 
to the plaintiff, bis lessor. Be that as it 
may, I think that substantial justice has 
been done and I decline to interfere in 
revision. 


K. L. Puri — for Petitioner. Ji therefore, dismiss the revision with 

Shanair Ghand — for Respondent. costs. 


Judgment. — This is a revision from 
the decision of a Small Cause Court 
dismissing in part the plaintiff’s suit for 
rent. The facts found by the learned 
Judge are that the defendant was a 
monthly tenant of the plaintiff, but that 
one Sher Thakar Singh ousted the plain- 
tiff from possession of the property as 
well as from possession of other property. 
Sher Thakar Singh had acquired a share 
in the disputed property along with the 
plaintiff He threatened the defendant 
with eviction and the defendant brought 


Q.B. Revision dismissed. 


A- I. R. 1927 Lahore 880 (2) 

Broadway, J. 

Basant Singh — Accused — ^Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. Ni- 2413 of 1927, De- 
cided on 26th October 1927, from order 
of Sess. Judge, Karnal, D/'lSth July 1927. 
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Penal Code. S. SOl-A^IIuntiH'j par/j/Shoot- 
ing one of the party instead of (he gatne 
accidentally was held to be due to accident 
Penal Code, S. t^O. 

B with soitie companions want into a jungle 
to shoot pig. He took up his position and 
waited, while his oonip.iaions proceeded to 
beat A pig towards him. lu due course a boar 
was driven in his direction and B tired at him. 

B, however, missed the boir and hit -I causing 

him injuries which resulted iu his death. 

Held : that the act of B in firing was riei- 
ther negligent nor rash within the meaning 

ofS.SotA, I. P. C. [P8S1C2] 

^and Lai — for Petitioner. 

Anant Ram Khosla ’for the Crown. 

Judgment. — ■ BisanfcjSingh, son of 
Tikka Singh, a Jat of mauza Nahar in 
the district of Saharanpur, has been con- 
victed of an otTence under S. dOl'A, 

I. P. C., and sentenced to six months’ 
rigorous imprisonment. An appeal by 
him having been dismissed, he has come 
up to this Court under S. 439, Criminal 
P. C. The facts of the case are briefly 
as follows ; 

Basaub Singh, a young man of about 21 
or 22 years of age, with some twenty 
companions went into the jungle to shoot 
pig. He took up his position and waited 
ia the jungle, while his companions pro- 
ceeded bo beat a pig towards him. In 
due course a boar was driven in his 
direction, and, on coming into the open 
where he was, Bisaot Siogh hred at him. 
He, however, missed the boar and hit 
Araar Singh, his wife’s sister’s husband, 
causing him injuries which resulted in 
his immediate death. 

Xt has been urged that the killing of 
Amar Singh, was purely accidental and 
that there was no such negligence on the 
part of the petitioner as would bring the 
act within the purview of S. 304 A, 
I P C. On the facts found by the learned 
Sessions Judge in this particular case I 
am of opinion that the view contended 
for by Dr Nand Lai on behalf of the 
petitioner is correct. Shooting pig on 
foot is not on the same level as shooting 
pigeon. The beaters as well as the peti- 
tioner were well aware that there was a 
certain amount of risk attached to what 
they wore doing. The beaters, amongst 
whom was Amar Singh deceased, knevv 
exactly where Basant Singh was seated 
whereas Basant Singh could nob possibly 
h tell, with any degree of exactitude, the 

I position of the various beaters. It has 

been proved that Basant Singh only fired 
when the boar came into sight and, in 
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the circumstances, I cannot regard his 
act in firing as either negligent or rash 
within the meaning of those two expres- 
sions as contained in S. 304-A, I. P. C. 
I therefore, accept this petition, set aside 
the conviction and sentence and direct 
that the petitioner be discharged from his 
bail bond. 

S.J. Petition accepted. 
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Addison, J. 

Hoshnak Siiujh and another — Accused 
— Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 310 of 1927, De- 
cided on 7th October 1927, from order of 
Sess-Judge, Hoshiarpur, D - 17-2 1927. 

Indian Penal Code, ^ ‘i-lb— Culpable hvvii- 
cide not amounting to murder — .Ivore than one 
person aggressing — Common object to injlxct 
grievous hurt must be presumed. 

Where six persons, one of whom hnd an iron 
shod Jiithi, Came determined to take possession 
of a taur while the deceased was determined to 
resist them and the person having the iron-shod 
lathi inflicted the faUl injury on the bead of 
the deceased and thus fractured his skull and 
killed him : 

Held : that the members of the party were 
undoubtedly the aggressors and they ceYtainly 
kuew that grievous hurt was likely to be inflic- 
ted and came prepared in furtherance of their 
common object to inflict it. 

Further, the man who inflicted the 
fatal injury when he aimed the blow he did, 
at the deceased’s head, knew that there was 
a likelihood of bis death, seeing that he had 
brought with him such a lathi. [D 882 C Ij 

Ranak Chand — for Appellants. 

Iqbal Chand Chopra— for the Crown. 

Judgment.— Six persons have been 
convicted in connexion with the death 
of Fateh Singh of village Khere in the 
Hoshiarpur District on 12th August 192G. 
Maluk Singh, the nephew of Ganga 
Ram, has been sentenced to seven years' 
rigorous imprisonment, including three 
months’ solitary confinement under 

S. 301, Part 2. I. P. C. Ganga Ram 
and his son Sadhu Singh have been sen- 
tenced to three years’ rigorous imprisun- 
ment, including two months' solitary 
confinement, under S. 325, I. P. C. 
The three others, namely, Waryam Singh 
and Hoshnak Singh, who are brothers, 
and Didar Singh, none of whom are 
related to Ganga Ram, have been sentenc- 
ed also to three years’ rigorous imprison- 
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meat, including two months’ solitary 

oondnement. under S. i- ^ 

Ganga Ram, his son Sadhu Singh, his 

nephew Mulak Singh, and Didar Singh 
have preferred one appeal and the two 
brothers Hoshnak Singh and JAaryam 
Singh have preferred another, while there 
is one revision petition for enhancement 
of the sentences, brought by one of Fateh 


Sinah’s relatives. 

The dispute arose over a fawr w^ch 
fell to Ganga Ram’s share iQ 1875. One 
Ishar Singh, however, had bec3m0 owner 
of part of it by adverse possession, while 
Fateh Singh had also certainly bscome 
owner of another part by adverse posses- 
sion. This was held to be the case in 
two civil suits lately decided. This liti- 
gation also shows that Fateh Singh ap- 
peared to be in effective possession of 
more than the area alleged in the suit by 
Ganga Ram to have been with him. In 
any case it is established by the evidence 
that at the time in question Fateh Singh 
was in effective possession, and had erec- 
ted a strong thorn fencing to show that 
he was so. There is no doubt that Ganga 
Ram and others came determined to take 
possession while Fateh Singh was deter- 
mined to resist this, the feelings of both 
parties being embittered by the civil liti- 
gation which had taken place between 
them. It is also established by the evi- 
dence that it was Maluk Singh who with 
an iron-shod lathi-inflicted the fatal in- 
jury on the head of Fateh Singh, which 
fractured his skull and killed him. The 
members of Ganga Ram’s party were un- 
doubtedly the aggressors and they cer- 
tainly knew that grievous hurt was likely 
to be inflicted and came prepared in fur- 
therance of their common object to inflict 
it. Further, Maluk Singh, when he aimed 
the blow he did at Fateh Singh’s head, 
knew that there was a likelihood of his 
death, seeing that he had brought with 
him such a lathi. 


The difficulty in this appeal is whe- 
ther the three outsiders, namely, the 
two brothers, Hoshnak Singh and War- 
yam Singh and Didar Singh took part or 
not in the attack. The witnesses for the 
prosecution are admittedly enemies of 
the two brothers Hoshnak Singh and 
Waryara Singh. They had no injuries 
upon their persons and it has not been 
shown that there was any particular 
reason for them to side with Ganga Ram. 
Considering the partisan nature of the 


evidence I must hold that these two aro 
entitled to the benefit of the doubt. I 
accordingly accept their appeal and ac' 
quit them. 

As regards Didar Singh there is not the 
same amount of enmity proved between 
him and the prosecution witnesses but 
one of them, Indar Singh who is a cousin 
of the deceased, admitted that Didar 
Singh’s uncle, Ishar Singh, had given 
evidence against him during the trial of 
him and others for tl^Q murder of the 
father of the two appellants, Hoshnak 
Singh and Waryam Singh. Didar Singh 
had also no injury upon him. It is ad- 
mitted by the learned Sessions Judge 
that the prosecution evidence is of a 
partisan nature. In these circumstances 
I also accept the appeal of Didar Singh 
and acquit him as he is entitled to the 
benefit of the doubt. 

It might be mentioned that three out 
of the four assessors were of opinion that 
Hoshnak Singh and Waryam Singh took 
no part in the occurrence, while two out 
of the four considered that Didar Singh 
alse took no part. Only one assessor 
was of opinion that all the six persons 
sent up for trial took part. In ray opin- 
ion, however, it has been satisfactorily 
established that Ganga Ram, bis son, and 
his nephew did come determined to take 
possession of his taur in question armed 
with dangs. These three were undoubt- 
edly present. Ganga Ram received four 
injuries, his son Sadhu Singh two and 
Maluk Singh received seven injuries, one 
of them being grievous. On the other 
side Fateh Singh had four injuries, in* 
cludiug the fatal injury caused by the 
lathi on his head, Thakar Singh had three 
injuries and Lakha Singh had seven. In 
the circumstances described Maluk Singh 
has been properly found guilty under 
S. 304-11 I. P. G. while Ganga Ram 
and his son Sadhu Singh were properly 
■ convicted under S. 325, I. P. C. as 
their common intention was certainly to 
proceed to the inflicting of grievous hurt 
iu furtherance of the common object. 

A plea was pub forward on behalf of 
Ganga Ram that his sentence should be 
reduced as he is 70 or 75 years old. On 
the other hand it is owing to him that 
the attack took place. There is. however, 
one circumstance in his favour that he 
did not do more than encourage the 
others in their efforts. Considering his 
age I think some leniency might be 
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shown to him. I accopt his appeal to 
the extent of reduoinjj the sentence pas* 
sed upon him to eighteen months rigor* 
ous imprisonment. I dismiss the appeals 
of Maluk Singh and Sadhu Singh as the 
sentences in their case are not excessive. 
I see no reason to enhance the sentences 

and dismiss the revision petition. 

S.j. Appeal partly accepted* 
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dwelling house is, as a general rule, 
superseded by debts incurred by her hus* 
band in the ordinary way of business 
and living. In the present case the house 
was not the ancestral family dwelling 
house. There can be no manner of 
doubt that the widow was entitled to 
maintenance out of her husband’s sepa* 
rate as well as coparcenary property, vide 
Mulla’s Hindu Law. S. 465; but the 
claim of the widow for maintenance is 
not a charge upon the estate of her de-j 
ceased husband: Mulla’s Hindu Law, 


Zafar Ali, J. 

Mt. Partaii— Judgment-debtor — Ap- 
pellant. 

V. 

Firm Wirii Mal-Haveli Bam of 
ranivala — Decree- holders Respondents. 

Misc. Second Appeal No. 2372 of 1926, 
Decided on 4th May 1927, from an order 
of Dist. Judge, Gujranwala, D/- 2nd 

October 1926. 

Uindu Law— Widow— Right of maintenance 
or residence is not a charge on,property— Law- 
ful debts supersede the right. 

The right of a Hindu widow to residence in 
the ancestral dwelling house, as well as fco 
maintenance out of the family property, or the 
self acquired property of her husband, is not a 
charge on such property, and, as a 

takes predecence over debts contracted by the 
deceased in the 

living: SQP.lt. 1907 and 1 21 

167. Poll. l-P ^ 

Parkash Chandra — tor Appellant. 

Faqir Ghand—lor Respondents. 
Judgment.— The house which has 
beeu attached was the obstructed heritage 
of Guranditta Mai, inasmuch as it had 
devolved upon him on the death of his 
maternal uncle who was the last owner. 
On the death of Guranditta Mai it des- 
cended to his only son Wazir Chand. The 
latter contracted a debt for his marriage 
and died without repaying it. 
tors obtained a decree for Rs. 566-5-9 and 
costs of the suit against his property 
which was in the hands of his mother 
and .widow, defendants 1 and 2. Thi 
house having been attached in execution 
of the decree, the mother objected, claim- 
ing her right of residence and mainten- 
ance in the house. This objection has 
been disallowed by the Courts below. 

In Nihal Devi v. Shib Dial (1) it was 
held that the right of a Hindu wife or 
widow to reside in th e ancestral family 

(1) [1907] 83 P. R. 1907=118 P. W. R. 1907^ 
11 P. L. R. 1908.. 


S. 475). Debts contracted by a Hindu take 
precedence over the rights of maintenance 
of his wife or infant child or his widow, 
A Hindu is, no doubt bound to maintain 
his wife or infant child, but that obliga- 
tion is a personal obligation and the pay- 
ment of debts takes precedence over a 
right of maintenance; Sunder Singh v. 
Earn Nath (2). In the present case the 
evidence on the record shows that 
Wazir Chand contracted the debt at the 
bidding of his mother who wanted him 
to marry. I am, therefore, of opinion 
that the objection to attachment has 
been rightly disallowed and I d smiss the 
appeal with costs. 

j,v. Appeal dismissed. 

'~[2i A.”i 70^26 Lah7 107=7 Lah7l2. 
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Zapar Ali, J. 

Sheo Defendant — Appellant. 

V. 

Atma Bam and others Plaintiffs 
Respondents. 

Misc. First Appeal No. 2440 of 1926* 
Decided ou 6th May 1927. from an 
order of the 1st Cl. Sub-Judge, Hissar, 
D/- 15th July 1926. 

Civil P. C.,0. 9, R. IS— Application to set 
aside ex-parte decree dismissed for failure to 
pay process fee — Dismissal is appealable. 

Where an application to set aside an ex-parte 
decree is consigned to the record room ou 
account of the applicant’s failure to pay the 
process-fee, that is tantamount to an order 
dismissing the application for default under 
O 9 R. 13* aad therefore an appeal lies from 
such an order: A. I, R* 1924 Lah. 281, Poll. 

[P 884 C Ij 

Kishen Dayal — for Appellant. 

Nanwan Mai and Natval Kishore — 
for Respondents. 

Judgment. — This is an appeal against 
an order of a Subordinats Judge of Hissar 






GUBSARAN Das v. Dt. Board, Jullundur (Zafar Ali, J.) 1927 

lication to set aside an A. I. R. 1927 Lahore 884 

■or Bs 34.4b8-9-0. Zafar Ali, J. 
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ex-parte deer Q^aents raised two 

Counsel for the re P 

preliminary Q,Y>peQ.l 

other. .. it was filed on the 

was barred hy ^ 

19th Ootober^l926.^^ 

OQ which October was 

a Dublic holiday, and so the 
declared P following 

second objection was that the 
««nAi.led against was not appeal- 
^The application was dismissed 

because the applicant had failed to pay 
s-fee for issuing notice of the appli* 
^T'on to the decree-holder. The res- 

counsel argues that the order 
TdismUsal was under 0.9, R. 2 Civil 
p C which was applicable to all pro* 
;«prlinfi 3 to civil Courts by virtue of 
Till Civil P. C.. and not under O. 9. 
B 13 ’ But Bahadur Singh v Wasawa 
Singh (1) is a-n authority against this 
contention. In that case it was held by 

Mr Justice Harrison that 
where aa appUcatiou to set aside an- ex-parte 
decree is consigned to the record room (as in 
the present case) on account of the applicant’s 
failure to pay the process-fee, that is tanta- 
mount to an order dismissing the application 
for default under 0. 9, R. 13, Civil P. C., and, 
therefore, an appeal lies from such an order. ^ 

I therefore, overrule this objection 


District Board, Jullundur — Defendant 
— Respondent. 

Civil Appeal No. 1888 of 1926, Ds' 
cided on 2lst April 1927, from decree 
of Dist. Judge, Jullundur, D/" 19tb 
March 1926. 

Liiniiation Act, S. 5 — Appeal filed with de' 
ficit Court-fee — Deficit made good beyond time 
— Delay not excused — C-iuti P. C. 0., 41, P. !• 

Where the appellant’s counsel acted with 
gross negligence in valuing the appeal, and thus 
it was presented with insufficient Court-fees 
and the deficit was made good beyond limita- 
tion: 

Held : that the delay in making good the 
deficiency that occurred in consequence of clear 
negligence c.annot be condoned : *4. 1. R. 1922 
La/i. 233; 1 Lah. 234 and 55 P. R. 1913, Foil. 

[P 885 0 1) 

Jagan Nath Aggarwal — for Appellant. 

Mukand Lai Pari — lor Respondent. 

Judgment. — This second appeal was 
lodged on the 23rd Juno 1926 which was 
the last but one day of the prescribed 
period of limitation. The land in dispute 
was valued at Rs. 10 and Court-fees were 
paid on that value in the trial Court. 
This second appeal was, however, valued 
for purposes of jurisdiction at Rs. 10 

o.nA frtr af R.Q ThiQ 


also. 

As regards the meritSi the order of the 
Court below is very brief and does not 
show whether the applicant was present 
or not when it was made. Nor does it 
appear whether the order which is in 
Urdu is in the handwriting of the Reader 
of the Subordinate Judge whose signature 
under it is in English. The applicant 
has filed an affidavit fco the effect that he 
did file talabana, but that it might have 
been mislaid. It does not appear whe- 
ther the lower Court enquired from him 
why he failed to file it. 

I, therefore, accept the appeal and set 
aside the order, and direct the Court be- 
low to decide the application on the 
merits. As agreed to by counsel on both 
sides I direct the parties to appear in the 
Court below on Monday, the 16th May 
1927. No order as to costs in this Court. 

jy n Appeal accepted. 


n, A.l. R.1921 Lah. 281. 


therefore, returned the memorandum of 
appeal with the query how the value of 
the appeal for purposes of Court-fees was 
arrived at. The appellant’s counsel re- 
filed it on the 9th July with a note to 
the effect, that the appeal was valued at 
Rs. 5 which was half the value of the 
land. Thus it is clear that .the counsel 
was under the impression that the sub- 
ject-matter in dispute in the appeal was 
half the laud that was sued for. The 
office returned the appeal again the same 
day (9th July) with a note, pointing out 
that the appeal was about the whole of 
the land. The learned counsel replied 
it on the 13th July repeating his remark 
that the appeal was for half the land. 
It was again returned and then the 
counsel seems to have paid due attention 
to the matter which he had failed to do 
before, and realized that the subject- 
matter in dispute in appeal was the 
whole of the land and not half of it, and 
he made up the deficiency in Court-fees 
on the 24th July, that is, long after the 
expiration of the period of limitation. 
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Tn these circumstances the ohjeotion 
raised by^the respondent's counsel that 
the appeal hird become barreil by time 
must prevail. The appellant's counsel 
obviously acted with gross negligence in 
ivaluing the appeal, and the delay m 
making good the deticiency that occurred, 
-in consequence of clear negligence, cannot 
ibe condoned. Umed AU v. Miuucipal 
Committee, Jhang Uaghtana (1). liamjt 
Lai V. Sfiibba (2). Lekh Bam v. 

Das (3), Dalip Singh v. Umrao Singh 
<4) are the rulings in point. The appel- 
lant’s counsel relied on Achut Bam- 
chandra Pai v. Nagappa Bab Balgya {^}, 
but the charitable view taken in that 
case has not been followed by any other 
High Court including our own and it 

was dissented from in iVarai/ana Bao v. 

Seshamma ( 6 ). , / i.u « 

The appellant’s counsel further con^ 

tends that the appeal holds good in res- 
pect of a moiety of the land, but the sub 
iect-matter in dispute in appeal is not 
Inch as may be split up m o halves^ I 

. 1 .. 

, 

^TirAri. R. 19^2 233=2 Lah. 1. 

<2) A. I. R. C 215 

C-. t88=lS0 

P. L. R. t9l3. ... p 007—15 Bom. 

<5) [19U] 38 Bom. -11-21 I. 0. 33i 

L* R* 90*2* nc T p 

( 6 ) [1914] 567 M. li. J. 671=261. C. 33. 
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Martineau, J. 

Duni 

Ni.zam-ud-din-T>eleniB.at — Bespond- 

®“seoond Appeal No. 1443 of 1924 Deoi- 
aed ou 28 tb‘^ January 1925. from ^eome 

of Addl. Judge, Lahore, D/- 17th March 
1924. T, 1 -^f !/>/ S 54 — Person having 

^ to an injunction resirain- 

possessyon ys eritytle from interfering. 

U a of a siC has a right ro 

retain that fntitlod to prevent 

has no “f ^ ■ no title from interfering 

:vifh”he fut enjoyment of hie possesion: 78 

P. B. 190i. Pell.; 51 P. m” C 1] 

C. H. Carden Noad and Devi Das— lot 

^^l^iz'^M.mad and Uohsin Shah- lot 
Respondent. 


Judgment.— The plaintill alleged that 
he had purchased some buildings and a 
yard at an auction-sale and had got pos 
session thereof in 1907. and that the de- 
fendant, the owner of adjoining property, 
had made a drain leading into the 
and two doors opening on to it, that tne 
defendant’s tenants had constructed 
ovens in the yard, and that they wei 
using the yard as a passage. He asked foi 
an injunction directing the defendant to 
close the drain and the doors and demo 
lish the ovens shown in the plan, and 
restraining him from using ^7 

from interfering with P'f' “ I 7 ne 
The defenaant denied the plain: iff s title 

to the yard and alleged that the dram, 

the doors and the ovens had been m exis 

tenco for over 20 years. 

The Courts below have concurred m 
dismissing the suit. The 

tional Judge finds that the plauititt did 
not purchase the yard at the auction sale, 
but purchased only two kothris adjoining 
it. and that although he was given pos- 
session of the yard as well as the kothris 
in 1907, he has not been in exclusive ad 
verse possession of the yard for the space 
of 12 years, and on these findings he has 

upheld the dismissal of the "'*7° ’s 

deciding how long the dram, ‘'he.tence 
and the ovens have been m existence. 

The plaintiff has filed a second appeal. 

It is difficult to reconcile the loarried 
Additional Judge's finding that ‘be plam 
tiff has not proved his exclusive adveise 
possession of the yard for ^2 yeais wit 
the further finding that 
delivered to the plaintiff m l ■ 
not alleged that any person is 
Sion jointly with the 
fondant, as pointed out by ‘b® 

Judge himself does net claim t® bo 'U pos 
session of the yard, but only alleges that 

he has been making use of it m ®®^7" 
wavs Further, is it necessary for the 
plaintiff to prove title ? He is, at any 
rate in possession of the yard and has 

a right to retain that possession as against 

any person who has no title. If ® " 
disnossessed by such a person he could, 
"wuCt proviL hffi own .tHl®^;®®-- 
possession, in accordance with the deci 
sion of a Division Bench of the Chief 
Court, in Abdul Bamid v. Sarbuland 
Khan (l) which is entitled to greater 
St than the Single Ben ebj^ 


Tlfcigoi] 137 pfL. R. 1902=78 P. R. 1902. 
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Tulla V. Gopi (2), and when he can do 
this he is surely entitled to prevent a 
person who has no title from interfering 
\ 7 ith the full enjoyment of his possession. 
'It is in fact clear from S. 54, Specific 
Relief Act, that an injunction can be 
granted not merely when the right of an 
owner of property , is invaded, but also 
when the invasion is of the plaintiti s en 
joyment of the 

I hold, therefore, that the plaintiff can 
maintain the suit without proof of title 
or 12 years adverse possession. Tt is 
for the defendant to prove the rights of 
easement which be alleges, and as the 
lower appellate Court has given no find- 
ings on the question of the existence of 
those rights the case must be remanded. 

X accept the appeal, set aside the decree 
of the lower appellate Court and remand 
the case to that Court under 0. 41, R. 23, 
Civil P. C., for a fresh decision. The 
Court'fee paid on the memorandum of 
appeal will be refunded, and other costs 
in this Court will be costs in the case. 

N.K. Case remanded. 

(2) Cl90i] 51 P. R 


IQOil 
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Addison, J. 

Umar Din and others — Plaintiffs — 
Appellants. 

V. 

Umar Sayat — Deft. — Respondent. 

Misc. Second Appeal No. 2800 of 1926, 
Decided on 5th May 1927, from order of 
Addl. Dist. Judge, Sialkot, D/- 26th 
October 1926. 

Civil P. C„ 0. 41, Rr. 23 and 25— Trial Court 
^ciding some issues and dismissing suit — 

Remand, without deciding any of the iwues. is 
wrong. 

V trial Court framed seven issues, 

but decided only the first two and dismissed the 
suit, and the appellate Court remanded the 
case without deciding any of the issues. 

Held', that the order of the appellate Court 
IS wrong as neither R. 23 nor R. 25 of O. 41 
applied. CP886 C2] 

Khurshaid Zaman~ior Appellants. 

Mehr Chand — for Respondent. 

Order.— The parties went to trial on 
seven issues. The Court of first instance 
heard the evidence on the whole case. It 
then proceeded to decide the first two 
issuesand as a result of its decision on 
them dismissed the suit with costa. The 
plaintiffs appealed in the Court of the 


Additional District Judge, Sialkot. 
passed an order to the effect ^that the- 
Subordinate Judge had not •gone into all 
the issues struck and that it appeared to 
him to be necessary that the case should 
be remanded so that findings should be 
recorded on all the issues. He accordingly 
remanded the suit under O. 41, R. 23, 
Civil P C., for this purpose and ordered 
the stamp on appeal to be refunded. 
Against this decision the plaintiffs have 
preferred this second appeal. 

It is obvious that the order of the 
Additional District Judge is wrong. 0. 41, 
R. 23 did not apply as a decision on the 
two issues, which had been decided, was 
not given by the Additional District 
Judge. Further 0. 41, R. 25 did not 
apply as it could not be said that it was 
essential to the right decision of the suit 
upon the merits that the other issues 
should be decided. It was admitted before 
me that the two issues which have been 
decided go to the root of the case and 
that, if the decision of the trial Court as 
to them is upheld, the appeal must be 
dismissed. In these circumstances I 
accept this appeal and setting aside the 
order of the Additional District Judge, 
direct the District Judge to proceed with 
the hearing of the appeal in accordance 
with law. If he comes to a different 
decision from that of the trial Court as 
regards the first two issues, it will then 
be necessary for him to decide whether 
the suit is to be remanded under 0.41, 
R. 23 or R. 25, Civil P. C. Parties will 
bear their own costs here. 

The District Judge should see that the 
Court-fee which was illegally refunded is 
paid in again by the plaintiffs-appellants. 

R r>. Order set aside. 
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Shadi Lal, C. J., and Zapar Adi, J. 

Jam Budha — Defendant — Appellant. 

v. 

Dasu Bam and oi/iers— Plaintiffs — 
Respondents. 

Second Appeal No. 1800 of 1923, De- 
cided on 10th November 1927, from de- 
cree of Dist. Judge, Multan, D/- 2nd 
May 1923. 

Limitation Act, Art. 144 — Adverse possession 
— Posseistott by one cosharer *3 possession by 
all — Overt act by the cosharer in possession is 
necessary before claiming sole possession. 

The possession of one cosharer is the posses-* 
sion of I all the cosbarers and in the absence ^ 


Md. Bakhsh V, Ramzan (Harrison, J.) 


1927 Md. Bakhsh v. Ramz. 

of an ouster or overt act amounting to ouster, 
time does not run against tbo cosbarer wbo is u 
not in actual possession of his share. In order 
to establish his adverse possession the coshaver t 
in possession must explicitly deny and repu- j 
diato the title of the other cosharers to their , 
knowledge, and at least I'i /ears must expire t 
from the date of the denial, and repudiation i 
before his possession matures into • 

Hargopal — for Appellant. • 

NaneZ for Respondents. 

Shadi Lai, C. J.— The learned Dis- 
trict Judge, concurring with tne trial 
Judge, has held that the suit brought by 
the plaintiff (or possession of the immov- 
able property sold to his father by the 
defendant was within time; and the only 
question for determination is whether the 
suit was barred by limitation. Now, it 
is beyond dispute that the defendant sold 
to the plaintiffs- father a certain share 
in joint property, and the plaintiffs 
father became in pursuance of the sale a 
cosharer in that joint property. It has 

been frequently pointed out that the pos 
session of one cosharer is the Possession 
of all the cosharers and that in the 
absence of an ouster or overt act amount- 
ing to ouster, time does not run again 
the cosharer who is not in actual posses 
sion of his share. In order to establish 
his adverse possession the cosharer in 
possessioa must explicitly deny an re 
pudiate the title of the other coshareis 
to their knowledge, and at least 12 years 
must expire from the date of the denial, 
“nd repudiation before his possession 
matures into ownership. Now, the learned 
District Judge holds that the adverse pos 
session in the present case began only m 
1910, and the suit was admittedly brouoht 
within 12 years from that date. 

The defendant, therefore, has failed to 
establish the bar of limitation, and the 
appeal preferred by him is dismissed with 

Appeal dismissed. 
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Harrison and Tek Chand, JJ. 

Muhammad Bakhsh and oi/iers— Plain- 
tiffs— Appellants. 

V. 

Ramzan, and others— Defendants— Bes- 

^°SMond Appeal No. 2541 of 1923, 

ded on 21st September 1927, 

of Dist. Judge. Gujranwala, D/ 19t 

April 1923. 


Coshdrers— Possession of one is possession of 
^ill — Adverse 2^ossession — Overt act is necessary. 

Where iu n suit by cosharers for 
tion that they were entitled to o‘m-hulf oI a 
joint khata, it appeared that m 1890 an entr> 
was made in the revenue records to the eilect 
that their share was one-third and 
but this was not discovered by thorn till iJii, 
and on the disooverv they attempted to have the 
matter corrected, but without success, till m 
1920 in partition proceedings commenced bj tue 
other side, the plaintifis denied the correctness 

of the entry : 

Held : that the possession of one cosharer is 

the possessioa of all. provided 

bad been no overt act of adversity, [i 8 '^ ' --I 

Mukaud Lai Puri—iov Appellants. 

Nihal Chand— tot Rosxiondents. 

Harrison. J.— The plaintiffs in this 

case sued for a declaration that they were 

entitled to one-half of a ]oint khata^ 

Their suit has been ilisinissed in both the 

lower Courts chiefly on the gronad that 

in the year 1899 an entry was made m 

the revenue records, which they are uob 

shown to have discovered until IJll, to 

the effect that their share was one-third 

and not one-half as previously reoorded. 

In 191.1, on discovering this entry, they 

made an attempt to have the matter 

corrected, but without success In ly-iu. 

in partition proceedings, which had been 

started by the other side, the plaintiffs 

denied the correctness of this entry and 

vvere referred to a civil Court. They in 

stituted this suit within a month. 

On these facts it has been held that 
the defendants have established adversity. 
Now the possession of one cosharer, ic 
^ has been held in countless rulings, is the 
possession of all. provided always that 
there had been no overt act of adversity. 

^ No such overt act is shown to have taken 
place to the knowledge of the plaintiff 
’ until 1911, and, therefore, the defendants 
® have wholly tailed to rebut the plaintiff s 
™ case The suit being for declaration, a 
fresh cause of action arose on the ocoasion 
of every fresh denial and there oertamly 
was a fresh denial in the year 1920 at 
the time of the partition proceedings. 
So far from there having been any deUy 
the plaintiffs instituted their suit within 
a month, and in onr opinion are 
entitled to the relief they seek. We ao 
cept the appeal and decree the plaintiffs 
suit with costs throughout in all Courts. 

J Appeal accepted. 


* 


888 Lahore Ram Saban v. Mt. 

A I. R. 1927 Lahore 888 (1) 

Shadi Lal, C. J. 

Biira— Plaintiff— Petitioner. 

V. 

Teja Singh and oi/iers— Defendants— 

Respondents. 

Civil Revn. Petn. No. 203 of 1926, De- 
cided on 7th December 1926, against 
order of Sub-Judge, 4th Class, Shekhu- 
pura, D/- 28th November 1925. 

Civil P. C.. O. 9, R. 3 — Dismissal of suit for 

default on Judgment day is improper. 

There is no rule of procedure which would 
justify a Court in dismissing a suit for noti- 
uppearance of the parties on the day fi.\'ed for 
delivery of judgment : 8-2 P. li.' 1901 ; 254 

P. L. I'i. 1911. Foil. [p 888 C 2] 

Zafrxdla Khan — for Petitioner. 

Judgment. — The suit which has led 
to this application for revision, was in- 
stituted by the plaintiff on 26th June 
1922, and after recording all the evidence 
lor the parties and hearing arguments 
on the merits the Court postponed it to 
22ad October 1923, for delivery of judg- 
ment. No judgment was, however, deli- 
vered either on that date or any subse* 
4]uent date in spite of several adjourn- 
ments. On i2th May 1924, the Subor- 
dinate Judge, after stating that Sheikh 
Karam Ali, pleader for the plaintiff, was 
present and had requested that his client 
should be informed, passed an order to 
the effect that the suit be dismissed for 
the present default of prosecution. 

Sheikh Karam Ali has 61ed an affidavit 
in this Court in support of his allegation 
that he did not appear for the plaintiff 
Bura in the Court of the Subordinate 
Judge on 12th May 1924, and that before 
the dismissal of the suit he had asked the 
Subordinate Judge on one or two occa- 
sions when the judgment was to be pro- 
nounced, but got the reply that the judg- 
ment had not been written and that it 
was unnecessary for him to attend the 
Court in connexion with the case. 
Mr. Zafiullah Khan for the petitioner 
uiges that the order of the Subordinate 
Judge in so far as it records the presence 
of Sheikh Karam AU on 126h May 1924, 
and attribtes to him the statement re- 
ferred to above contains a misstatement 
of facts and that there was no occasion 
for dismissal for default when the case 
had been finished and the only thing re- 
quired to be done was the delivery of 
judgment. 


Ganga Devi (Coldstream, J.) 1S27 

It has been laid down in Jiwanda Mai 
V. Muhammad Ali (1), that there is noj 
I’ule of procedure which would justify a 
Court in dismissing a suit for non-ap- 
pearance of the parties on the day fixed 
for delivery of judgment and the same 
view has been affirmed in Nand Lal v. 
Shanlrici^). The order of the lower 
Court dismissing the suit for default is 
wholly unjustified and must be set aside. 

Accordingly, I accept the application 
for revision and, setting aside the order, 
direct the lower Court to decide the case 
on the merits. The costs in the appli' 
cation shall be costs in the cause. 

J.v. Application accepted. 

(1) [1901] 82 P. R 1901. 

(2) [1911] 165 P. \V. R. 1911=111.0.842= 
254 P. L. R. 1911. 
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Coldstream, J. 

Ram Saran and another — Plaintiffs — 
Appellants. 

V. 

Mt. Ganga Devi and others —Defend- 
ants — Respondents. 

Second Appeal No. 3178 of 1925, De- 
cided on 27th October 1926, from decree 
of Dist. Judge, Jullundur, t)/- 23rd 
October 1925. 

[а) Will — Construction. 

Whore a will by a Hindu provided : “ On 
my death my wile will be owner, and after 
her my daughter, and they will be entitled to 
alienate for necessity [ba'shart-i’zarurai). On 
G s (daughter's) death N (a collateraD will be 
owner. If he does not exist, his children will 
be owners.” 

Held : that the will conveyed an unlimited 
estate in the property to O. ‘ The words “ fta- 
shart‘i'zarurat" were not intenJed to limit the 
legatee’s power of alienation to exercise only 
where technical legal necessity arose. Their 
ordinary meaning would be that the legatee 
could alienate if she thought it necessary to 
do so : A. I. R, 1925 Lah. 122, Rel. on. 

[P 889 C 2] 

(б) Practice — Evidence — No objection to 
admissibility of a document raised — Both 
parties relying on it — Decision can be based 
on it. 

Where no objection is raised to the admis* 
sibility of a document and both parties rely on 
it the document can be the basis of decision : 

A. I. n. 1924 Lah. 265, Foil. [P 889 C 2] 

Madan Gopal for Badri Das —for Ap- 
pellant. 

Fakir Chand — for Respondents. 

Judgment. — On 13th February 1922, 
Mt. Ganga Devi sold a bouse at 
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Phillour to Khushi Ram for Rs. 1,000. 
Ram Sanaa and Nika Ram, oollatorals 
■in the 4th degioe of Mt. Ganga Devi s 
father, instituted the suit from which this 
.appeal arises for a declaration that the 
alienation would not affect their reversio* 
nary rights after Mt. Ganga Devi s death. 
The trying Court found that the plaintiffs 
wore reversioners of Hira Ram and weie 
■entitled to bring the suit notwithstand- 
ing the existence of a lady alleged by the 
defendants to be a daughter of Mt. Ganga 
Devi and that the alienation was not 
proved to be for necessity and eonsidera 
ition. He decreed the suit accordingly. 

The vendee appealed and the learned 
District Judge of JuUundur has accepted 
the appeal and dismissed the suit on the 
ground that Mt. Ganga Devi was an 
Absolute owner of the property in dis- 
pute by virtue of the will of her father 
Hira Ram and had full power of aliena- 
tion in respect of it when she sold it. 
Against this decision the plaintiffs have 
hied the present second appeal in this 
Court and the grounds taken by 
Mr Madan Gopal, who appears for them, 
Are, lirstly, that the District Judge ought 
not to have based his decision open a 
will the execution of which has not been 
proved and upon the contents of which 
the vendee had not relied in contesting 
the suit in the 6rst Court. Mr. Madan 
Gopal’s second argument is that under 
the provisions of this will Mt. Ganga 
Devi had no more power than the ordr 
oary rights of a daughter in possession of 
her father’s estate as a life-interest. 

I find no force in the first ground. The 
«ale'dead itself seated that Mt. Ganga 
Devi had acquired the property by virtue 
of tl.e will of her father, dated the lObh 
April 1902 The plaintiffs themselves 
i-elied upon the will and summoned 
Mb. Ganga Devi to produce the original. 
Mb. Ganga Devi declared that the origi- 
nal had been mislaid and the plaintiffs 
filed a certified copy of the will whicn 
was a registered one. The list o docu^ 
ments shows that the plaintiffs filed the 
oopy to prove the fact that Mt. Ganga 
Devi’s interest in the property was not 
that of a fall owner. The admission of 
this document was nob objected to by 
■either party and it is clear from the 
•Subordinate Judge’s judgment that when 
the ease was argued the defendant 9 
counsel book advantage of .it without 
Any objection on the part of the plain 
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tiffs as regards its admissibility. Again, 
when the appeal was argued, no objection 
on the ground that the will ought not to 
be taken into evidence appears to have 
been urged before the learned District 
Judge although the appeal was based 
mainly upon the contention that under 
the will Mt. Ganga Devi had full power 
of alienation. In iny opinion the learned 
District Judge made no mistake in basing 
his decision upon the will. Tlie ruling 
Channi Bibi v. Afuned Khan : A. /. 
1924 Xa/t. 265 (l) clearly supports this 
decision. 

The relevant passage in the will is as 

follows : , 

On my death my wife will be owner, and after 

her mv'd;mghter. and they will be entitled to 

alienate for necessity (ba shart-i-iJarurat) On 

Mt. Ginga. Devi’s death Nathu Ram, son of 

NibalChuid. the son of my father’s youn^r 

brother, will be owner, li he does not exist, 

his children will be owners. 

This Natbu Ram was a collateral of 
Hira Ram one degree nearer than the 
plaintiffs. He was dead at the time of 
Me. Ganga Devi’s sale and he left no 
descendants. After considering the will 
and the rulings of the Indian Courts re- 
garding the interpretation of Hindu wills 
similarly worded I think that Mr. hakir 
Chand’s contention that the will con- 
veyed an unlimited estate in the pro i 
perty to Mt. Ganga Devi must be held! 
correct. The opening words of the will 
raise a presumption that Hira Ram s 
object in executing it was to make pro- 
visions for his daughter who was a young 
widow and had treated her father well. 
The will states that after Hira Ram's 
widow’s death his daughter will be malik 
and there is authority for regarding the 
use of this word as proof of an intention 
to confer an absolute estate (see for in* 
stance, Surajmani v. Rabi Nath [1), 
Bhaya Bam v. Natha (2) and Wazir Devi 
v. Bam Ohani (3). I do not think that 
the words “ ba-shart-i'zarurat” were in- 
tended to limit the legatee’s power of 
alienation to exercise only whe^e techni- 
cal le^al necessity arose. Their ordinary 
meaning would be that the legatee oould 
alienate if she thought it necessary to 
do so. That such an interpretation is 
permissible is clear from the judgment 
last cited, Wazir Devi v. Bam Chand (3) 
where at p. 419 in dealing with a will 

(Ij fiyoBj 30 All. 84=35 I. A. 17=5 A. L. J. 

67 (P. C.). 

(2) A. I. B. 1924 Nag. 195. 

(3) [1920] 1 Lah. 415=50 I. C. 938. 
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in which the words were intiqual 
u-aghaira ka waqt zarurat unko ikhtiar 
hoga '• Dundas, J., remarked that the 
word “ zarurat” cannot he held to be 
equivalent to jaiz zaruraU Lastly the 
provision that on the death of Mt. Ganga 
Devi Nathu Earn and his children should 
succeed to the property does not cut 
'down the previous absolute gift to a life- 
interest ; see Karam Stngh v. Bupwanti 

(4) 

On these findings the appeal fails and 

I dismiss it with costs. 

Q Appeal dismissed. 

" (ilXirKrToiS Lah. Vi'l. 
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Broadway and Jai Lal, JJ. 

Bura Mal — Plaintiff — Appellant. 

V. 

Tulsi Bam — Defendant — Respondent. 

First Appeal No. 2497 of 1925, Deci- 
ded on Ist December 1927, from order 
of Senior Sub-Judge, Sialkot, D/* 5th 
October 1925. 

(a) Court-fees Act^ S. 7 (iy) (c) — against 
a person claiming property under a will — 
Plaintiff alleging will to be forged and praying 
for injunction — S. 7 (ir) (cj applies. 

Where a party to a suit alleged that a certain 
will had been set up by the opposite party and 
asked for a declaratory decree to the effect that 
it hud not been executed by the deceased, that 
the document produced was a forgery and that 
ho was the legal heir of the deceased and for a 
prepetual injunction directing the opposite 
party to refrain from interfering with the pro- 
perty. 

Held : that tho suit clearly fell within the 
ambit of 8. 7 •(ivj (c). Court-fees Act, and 
that, therefore, it was necessary for the plain- 
tiff to fix a value on tho relief sought by him : 
30 All. 500 : 40 Cal. 215 and 33 Bom. 307, Foil. 

[P 890 C 2] 

(6) iS«ifs Valuation Act (7 of 1887), 5. 8 — 
Value for jurisdiction may not be the same :as 
for Court-fees. 

Although there is ample authority for the 
proposition, namely, that when a plaintiff fixes 
the value of the relief -he seeks, the jurisdic- 
tional value must always be regarded as being 
the same, there is no authority for a proposition 
converse to the above : 111 P. B. 1913 {F.B.), 
Foil. [P 891 C 1] 

Moolchand and Beni Parshad Khosla — 
for Appellant. 

Shamair Chand and Muhammad Amin 
— for Respondent. 

Broadway, J. — OnePanna Lal, son of 
Shankar Das, died on the night of the 
14th July 1924, leaving certain house 


property as well as shops. A man named 
Bura Mal, claiming to be a relative insti- 
tuted a suit on 20th January l925r 
for a declaration and for the issue of a 
perpetual injunction. He alleged that he 
was a cousin of the deceased and that on 
the death of Panna Lal he, the plaintiff, 
had gone to the house and shops and 
affixed his locks thereon and that subse' 
quently one Tulsi Ram has placed bis 
locks on the same house and the same 
shops claiming to be entitled to the same 
under a will alleged to have been executed 
by the deceased Panna Lal on 14th 
July 1924. Tulsi Ram, defendant, con- 
tested the case and alleged that the will 
was a genuine one, that be had been living 
with the deceased Panna Lal for a con- 
siderable period and that it was as a 
reward for the services rendered to the 
deceased that the property had been 
bequeathed to him, Tulsi Ram. He fur* 
ther pleaded that he had locked the house 
and the shops when taking the body of 
the deceased to be cremated and that on 
his return he found that Bura Mal had 
put bis locks on the same premises. 

Various issues were settled with which 
it is not necessary to deal as the plaint 
was rejected on the 5th October 1925 
on the ground that it was insufficiently 
stamped and the plaintiff had failed to 
make good the Court-fees within the 
period fixed by the Court. Against this 
order of rejection the plaintiff Bura Mal 
has come up to this Court in appeal and 
on his behalf Mr. Mul Chand addressed 
the Court at considerable length whilo 
Mr. Shamair Chand replied on behalf of 
the respondent. 

It was urged by Mr. Mul Chand that 
the plaint ought not to have been rejected 
inasmuch as the suit fell within the 
purview of Art. 17, Court-fees Act, while 
Mr. Shamair Chand urged that the view 
taken by the Court below was correct and 
that the law applicable was S. 7 (iv) (c/- 
Now a reference to the plaint shows that 
the plaintiff definitely alleged that a 
certain will had been set up and asked 
for a declaratory decree to the effect that, 
it had not been executed by the deceasedj 
on the 14th July 1924, that the document 
produced by the defendant was a forge^ 
and that the plaintiff was the legal heiri 
of Panna Lal. He further asked for al 
perpetual injunction to issue directing 
the defendant to refrain from interfering 
with his property and to remove hia 
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looks from the house and the shops in 
question. It has been held in many cases 
that a prayer for an injunction amounts 
to consequential relief. In this connexion 
a reference may be made to Jngcshrd v. 
Durga Prasad Singh (L) Raj Krishna Dev 
V. Bipin Behari Dev (2), and Vaohhatii 
Keshabhai v. Vachhnai Naubha Bavaji 
(3). In these circumstances I am of 
opinion that the suit clearly falls within 
the ambit of S. 7 (iv) (c), Court-Fees Act 
and that, therefore, it was necessary for 
the plaintiff to fix a value on the relief 
sought by him. He fixed the sum of 
Rs.'lOS as the value so far as the injunc- 
tion was concerned and it is urged by 
Mr. Shamair Chand that inasmuch as ho 
had fixed the value of the property in 
suit at Rs. 16,000 the Court below had 
correctly held that he should pay a stamp 
on the total namely Rs. l6,L0o. 

It seems to me, however, that this con- 
tention is not quite correct. It is, true that 
it was for the plaintiff to fix the value on 
the relief sought by him. and as was held 
in Barn v. Lachhman (4), the value fixed 
by the plaintiff must be treated as the 
value for purposes of jurisdiction. 
it was urged by Mr. Shamair Chand that 
although he had not valued the relief 
sought ho had actually valued the suit 
for purposes of jurisdiction and that it 
should, therefore, be held that 
of the relief sought was Rs. 16,000. No 
authority has been cited for this proposi- 
tion although there is ample authority 
ifor the converse proposition, namely that 
when a plaintiff fixed the value of the 
relief he seeks, the jurisdictional value 
must always be regarded as being the 
same. It was urged that the plaintiff 
was not entitled to fix any arbitrary value 

but that the Courts were entitled to see 

that the value fixed by him was propor- 
tionate to the value of the property. 
Doubtless there is authority for this 
proposition in a decision by the Calcutta 
High Court. That decision was, however, 

not approved of in Baru v. LaMmem 14J, 
where it was held by the Full Bench 
that the plaintiff was entitled to tx 
whatever value he chose. By tha 

7l) [1914] 36 All. 600=24 I. C. 679=12 A.L.J. 

(2) [19*13] 40 Cal. 245=16 C. L. J. 194=17 
T C 162-=17 0. W. N. 591. 

(3) [1909] 83 Bom. 307=1 !• C- 108=11 Bom. 

(A\ P. R. 1913=28 P. T,. R. 1914= 

-22 I. C. 503=228 P. W. R. 1913 (F.B.). 


sion I feel bound. In the present case 
a reference to the plaint shosvs clearly 
that the plaintiff and his legal adviser 
were under the impression, although an 
erroneous one, that the suit fell within 
the purview of Art. 17, Court-fees Act. 
That being so it was clear that they wero 
bound to fix the value for purposes ot 
jurisdiction which they were bound to 
fix at the correct figure, i.e., the value oC 
the property. It was never present m 
their minds that in placing the value of 
Rs. 16,000 on the property in suit, they 
were fixing the value of the relief that 

was being sought. I" 

it seems to me that the should 

be given an opportunity of fixing the value 
of the relief sought by him, and I would, 
therefore, return the memorandum ot 
appeal to tlie appellant directing bun 

within ten days to fix the vaiuo of the 

relief at such figure as he may 
to nay the proper stamp thereon. NN hen 
he has done so it will be necessary for us 
to consider the next step in the case. 

Jai Lai, J.— I agree. 

_ . Case remanded. 

O • 
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Damp Singh. J. 

Kirpa Raw-Plaintiff-Appellaut. 


V. 


Notified Xrea Conimiltee, I indi Tihal 

iiau -Defeudant-Bespondent. 

Second Appeal No. 2399 of 1926, Deoi- 

thj'dra a and the Committee are. there- 
‘n° deiuana^ 

for cleaning and superMSing rp 093 c 1] 

^\b) *il/«nicipal Aci, S. 193-Snnc- 

. Municipal Committee has 
Where once the oannot revoke 

given sanotion to roof a drain, t 

it : 52 P. R. 1900 and 42 Bom. 6-J. ^ 

Badri Das— for Appellant 
T?akir Cha7id—ior Respondent. 

jment — The plaintiff-appellant 

perty according to a plan. The Oora 
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mittea gave the necessary pernoiissicn on 
30th December 1922, but imposed a con- 
dition that the public drain which had 
been passing through the property pro- 
posed to be built on should not be blocked 
and should not be roofed over by the 
plaintiff and th'at a space of three feet wide 
around the drain should be left vacant for 
the sweeper to come and clean the drain. 
The plaintiff brought the present suit for 
a perpetual injunction restraining the 
Committee from preventing the plaintiff 
from blocking the drain and generally 
from building on his own property and 
for damages for the trouble caused to him. 

The facts found are that the drain pas- 
ses through the property of the plaintiff, 
having collected the drainage water of the 
public street and that it has been there 
for a long time and, therefore the Com- 
mittee have a right of easement to pass 
their water through this drain, and that, 
therefore, the plaintiff is debarred from 
blocking this drain. It was also held by 
the trial Court that the Committee were 
entitled to impose the condition regarding 
the roofing the drain and keeping of space 
for cleaning it under S. 189, Punjab 
Municipal Act, and that the action of the 
Committee was neither ultra vires nor in 
bad faith. On the question of damages 
it was held that no evidence to prove any 
damages had been given and, therefore, 
the plaintiff was not entitled to damages. 
The plaintiff’s suit was dismissed. On 
appeal the learned District Judge upheld 
the decision. 

In second appeal it is contended that 
sanction had been granted by the Com- 
mittee by resolution, dated 30th May 
1922, and that, therefore, the Committee 
could not revoke that sanction. Ibrahim 
v. Municipal Committee of Lahore (1) 
and Vithal Dhonddev v. Alibag Munici' 
pality (2) are cited as authorities for this 
proposition. In reply counsel for the 
respondent contends that the question of 
revocation of Si»nction was never pre- 
viously raised and should not be allowed 
to be raised now. I find, however, that 
an issue was framed in the trial Court (4) 

Whpther the defendant gave permission to 
defendant (plaintiff evidently) to build, and if 
■so, when and on what conditions. 

Upon this issue the trial Court inter- 
preted the resolution of 30th May lh22, 
as nob givin g the permissio n at all and it 

(1) [1900J 52P. R. 1900=385 ?. LrR7i900. ' 

(2) [1918] 42 Bom. 629=47 I.C. 145=20 Bom. 

L. R. 756. 


further held that, even if the sanction 
was given, it was amended by the subse- 
quent revolution, namely, that of 30th 
December 1922. It is thus clear that the 
point was raised before the trial Court, 
lu the appeal before the District Judge 
ground 3 was taken expressly raising 
this point. The learned District Judge 
also interpreted the resolution of the 30th 
May :1922, as not giving any sanction. 

The resolution is worded as follows : 

Sael ko Committee hash mansha member sahy 
ban jinhon ne moqia mulahza farmakar report 
ki hai tamir makan aur darwaza rakhne aur 
nali chhatne ki ijazat di hai. Report Jcuninda 
member sahiban ne apni apni report men nali 
par chhat dalne aur us ki safai wa pani nikal- 
ne ka mukhtilif taur per zikr kia hai. Euchh 
arsa guzra keh mohalladaran ke wawela karne 
par janab Mr. Estcourt Sahib Bahadur ne 
moqia ka mulahza farmaya tha, Unka hukam 
purani misil ke sath shamil hai. Meri zati rai 
chhat dalne ke hare men Sahib Bahadur ke 
hukam ke barkhilaf pahin hnsakti. Is Uye 
misil bame hukam Sahib Bahadur barai isias* 
toab Bahadur Deputy Commissioner Bahadur 
mursal hou>e. 

This resolution is signed by various 
persons, presumably by the members of 
the Notified Area Committee. I find it 
impossible to interpret this resolution in 
any other way ’than to hold that it states 
that the Committee have given sanction 
to the plaintiff to build his home and 
roof drain, bub, as the view of the Presi- 
dent is contrary of the view of the others 
the matter is referred to the Deputy Com* 
missioner. If such sanction is once given 
it is clear law that it cannot be revoked. 

Counsel for the respondent contends 
that this resolution does not give sanction 
and that the point was nob raised in the 
Court below. But, as I have already 
shown, that point was raised and I am 
unable to agree with the counsel for the 
respondent that this resolution can be 
interpreted to mean that no sanction was 
given. 

The next point raised by counsel for 
the appellant is that there was no , ease- 
ment vested in the Committee because an 
easement vests in a dominant tenement 
and the Committee has no right to dis* 
charge water in the drain in the plaintiffs 
property. This point has no force and 
was not seriously pressed by counsel for 
the plaintiff. The dominant tenement is 
the public street, whose water passes 
through a drain in it and finally discharges 
on to the plaintiff’s lane. I, therefore, 
hold that the plaintiff cannot block tha 
drain. 


Kmpkror V. Seda (Shadi Lai, C. J.) 


t 


f 

t 


1927 

The next point is that the learned Dis" 
triot Judge has not disposed of the ques- 
tion as to roofing of the drain and three 
feet wide space alongside the drain. Coun- 
sel relies on Balci v. Mdharu (3). He 
also contends that the Coin;nittee cannot 
enforce its jurisdic rights, if any, by re- 
fusing sanction to build and he cited AH 
Mardan v. Miniicipal Committee of Kohat 
(4) and Khagendra Nath Mitra y Bhit,' 
pendra Narayan Dutt Counsel for 

the respondent relies on S. 132, S. 189, 

S. 190 and on Municipal Committee, 
Delhi V. Abdul Uassan Khan {&) . In 
Municipal Committee, Delhi v. Abdul 
Hassan Khan (6) the bye-laws were on 
the record so far as the judgment shows. 

S. 189 refers to byedaws. No bye-law is 
either on the record or has been shown to 
me by counsel for the respondent- He con 
tends that the bye-laws should be taken 
to be the ordinary bye-laws. I do not 
know what he means by this contention. 

I pointed out to him that perhaps S. 193 
would apply. Counsel for the respondent 
accepts this and has also contended that 
S. 193 would apply. 

1 X consider that S 193 (l) does apply. 
!but in any event as held in Ali Mardan 
jv. Municipal Committee of Kohat (4) the 
right to supervise the drain and to have 
a right of way to the drain is acces- 
sary to the right to the drain and the 
Committee were, therefore, entitled to de- 
mand reasonable convenience for cleaning 
and supervising the drain. I cannot con- 
sider that 3 feet wide space is unreason- 
able for this purpose. I, therefore, hold 
that the plaintiff is not entitled to 
iblook the drain and that he is entitled to 
roof the drain because the Committee once 
gave him sanction to roof the drain and 
Icannot revoke it, and I also hold that he 
Imust roof the drain in such a fashion as 
must give passage to the sweeper of the 
Committee to enter upon and clean the 
drain. He, therefore, must leave three 
feet wide space to permit the entry of the 
sweeper and must not roof the drain in 
such a fashion as to prevent the entry. 
As the plaintiff has only partially suc- 
ceeded in his appeal X leave the parties to 
bear their costs throughout. 
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Appeal partly allowed. 


20 Bom, 788. 

45 P. R. 1905=-40 P. L. R. 1905. 

88 Cal. 296=8 I.O. 580=15 C.W.N. 


(3) (.1896] 

(4) tl905: 

(6] [1910. 

316. 

(6) A. 1. B. 1924 liah. 893. 


Seda— Accused— Respondent. 

Criminal Revn. No. 425 of 1927, Deci- 
ded on 20th May 1927. reported by iho 

Dist. Magistrate, Karnal. 

Penal Code, 37‘J — Cattle stcahiig — 

Punishment. , . 

Where cuttle stealing is very rife m a Parti- 
cular locality, a severe sentence sliould be 

passed. , , i • 

Facts.— Five head of cattle, belonging 

to one Najib, complainant, strayed away 

from the village grazing ground. sVhile 

searching for them Najib was informed 

by one Shiba that the latter had seen 

accused Seda driving the animals away 

and that when questioned Seda had stated 

that ho was taking them over to Najib, 

complainant. Tiioreatlor Najib took the 

matter before a panchayat. wliero accused 

admitted the fact charged against him, 

returned four of the stolen animals and 

promised to return the fifth one, a bull- 

calf, later. This promise accused never 

kept. .. . 

Grounds.— Cattle theft is very nfe m 

this district and a very small percentage 
of cattle theft cases ultimately re.rch con- 
viction. Deterrent sentences are, there- 
fore, necessary. In the particular case 
five head of cattle were stolen. Accused’s 
own witness Albela, D. W. 4 says 
that accused is a bad character and a 
habitual cattle thief; so does also Telu, 
D W. 6. lu the circumstances the 
proper course would have been for thp 
trying Magistrate to send the case up 
under 349. Criminal P. C., for the im- 
position of a severer sentence than the 
six months the Magistrate himself was 
empowered to give. I recommend a sen- 
tence of rigorous imprisonment for 18 
mouths. 

Order. — The accused has been con- 
vioted of having stolen five head of cattle, 
and has been sentenced under 379, t. P. C., 
to pay a fine of Rs. 150. The offence of 
cattle lifting is very rife, and the sen- 
tence imposed by the Magistrate is wholly 

inadequate. 

Accordingly I accept the recommenda- 
tion made by the District Magistrate and 
direct that the accused shall, in addition 
to the payment of fine, suffer rigorous 
imprisoument for a period of six months. 
P.D. Order accordingly. 
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iiAFAR AlI, J. 

Beioa Sing/i—Plaiotiff— Appellant. 

V. 


xYaraLt Singh and ano^/ier— Defen- 
dants— Respondents. 

Second Appeal No. 2304 of 1926, Deci- 
ded on 5th May 1927, from decree of Dist. 
Judge. Gurdaspur, D/- 10th May 1926. 

viContracl Act, S. 81— Contract to sell ascer- 
tained goods in lieu of debt— Buyer to count 
•and stack the same— Property passes at once. 

Where I owed money to D on a bond and for 
the money thus duo he contracted to sell to 
the latter at certain specified rates the whole 
of the bricks that he owned at a certain kiln 
and according to the terms of contract the 
buver was to stack the bricks and to count 
them and tho expenses of stacking were to be 
debited to the seller, and interest payable on 
the bond debt ceased to run from the date 

of sale: 

Held’ that the seller had nothing more to do 
in connexion with the sale; it was the buyer 
who had to stack the bricks for the purpose of 
^mintins them and a«certaiaing their price and 
the sale was therefore complete. [P 894 C 2J 


Des Baj Sawhmetj — for appellant. 
jirij Bal — for Respondents. 

Judgment. — The question of law in- 
volved in this second appeal is whether 
the property in the bricks attached, which 
originally belonged to the judgment- 
-debtor Ishar Singh, had passed to the 
buyer Dewa Singh before the attachment. 


Ishar Singh owed money to Dewa Singh 
on a bond and for the money thus due 
he contracted to sell to the latter at 
certain specified rates the whole of the 
bricks that he owned at a certain kiln. 
The terms of sale were reduced to writing 
according to which the buyer was to 
stack the bricks and to ^count them and 
the expenses, of stacking were to be debi- 
ted to the seller. Interest payable on 
the bond debt ceased to run from the 
date of sale. It was further stipulated 
that if the price of the bricks should fall 
short of the amount due the buyer would 
take for the balance the coal and other 
articles belonging to the seller that were 
lying at the kiln. Now, there can bo no 
manner of doubt that the goods sold wore 
ascertained goods because all the bricks 
of Ishar Singh lying at the kiln were 
sold as a whole and payment of the price 
thereof was also settled. According to 
g 78, Contract Act (9 of 1872), where 
there is a contract for the sale of ascer- 
tained goods the property in the goods 


sold passes to the buyer when the whole 
or part of the price or when the earnest 
is paid or when the whole or part of the 
goods is delivered. Here, as already 
stated the goods sold were ascertained 
goods an the price thereof was also paid, 
inasmuch as the buyer agreed to take them 
in lieu of the money which the seller 
owed to him. This settlement was 
tantamount to payment becanse the sell* 
er’s liability to pay interest came to 
an end from the date of the contract to 
sell. Further, the seller had nothing! 
more to do in connexion with the sale. 
It was the buyer who had to stack the 
bricks for the purpose of counting them 
and ascertaining their price. It appears 
that this was also done and the seller’s 
servant and agent, Girdhari Lai, made a 
final settlement with the buyer and en- 
dorsed it on the back of the bond. In 
these circumstances the sale was com* 
plete and 111. (b) S. 81, Contract Act, 
is parallel to this case. Girdhari Lai 
was duly authorized to settle with the 
buyer as would appear from the written 
contract of sale, Ex. P-3, and the seller’s 
postcard to Girdhari Lai, Ex. P-2. 

I, therefore, accept the appeal and 
reversing the judgment and decree of the 
lower appellate Court, restore that of the 
trial Court. The defendant will pay 
plaintiff’s costs throughout. 

R K. Appeal accepted. 
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Shadi Lal, C. J., and Broadway, J. 

Dilsukh Bai and others — Defendants 
— Appellants. 

V. 

Lachhman Das and uno^/tcr—Plaintiffs 
— Respondents. 

Letters Patent Appeal No. 230 of 1924, 
Decided on 8th January 1927. 

Execution — Decree binding — Powers of Court 
— Court cannot go behind decree. 

A Court executing a decree cannot go behind 
the terms of the decree and must execute the 
decree as it stands; 40 Mad. 233, {F. B.), Dist. 

[P 895 C 1] 

Mool Chand — for Appellants. 

Parkash Chandra and Shamair 
Chand — for Respondnts. 

Shadi Lai, C. J. — This appeal arises 
out of proceedings in execution of a 
decree obtained by Lachhman Das and 
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Kanshi Ram for the recovery of a certain 
sum of money from the defendants 
Dilsukh Rai and others, and the question 
for determination is whether the judg" 
ment'debtors are entitled to resist the 
execution of tbe decree on the ground 
that, in pursuance of an agreement ar- 
rived at between the parties prior to the 
date of the decree, the judgment-debtors 
wore not personally liable for the pay- 
ment of the decretal amount. It appears 
that this was one of the pleas raised by 
the defendants in the suit brought by the 
decree-holders against them, but they 
did not substantiate that plea and absen- 
ted themselves from that Court, with the 
result that an ex-parte decree was passed 
against them making them personally 
liable for the debt due to the plaintiffs. 

Now the principle of law. is firmly 
established that a Court executing a 
decree cannot go behind the terms of the 
decree and must execute the decree as it 
stands. The learned counsel for the judg- 
ment-debtors invites our attention to 
the judgment of the Madras High Court 
in K. A. N. Chidambaran Chettiar v. 
Krishna Vathiyar (L) in support of the 
contention that a Court executing a decree 
is competent to determine the question 
whether or not the parties had agreed 
prior to the date of the decree tha5 the 
decree should not be executed against the 
judgment-debtor. This view has not been 
accepted by the Calcutta High Court; 
vide Benode Lai Parkashi v. Brajendra 
Kumar Sahai (2), and Hasan AH v. 
Gauzi AH (3), bub it is unnecessary to 
pronounce any opinion as to which of the 
views is correct, because the judgment in 
K. A. N. Chidambaran Chettiar v. 
Krishna Vathiyar (i) is inapplicable to 
the present case. Here the question is not 
whether decree 'should or should not be 
executed, but whether the Court should 
depart from the terms of the decree and 
decline to execute it personally against 
the judgment-debtors. This '.would 
amount to a variation of the terms of 
the decree, and there can be no doubt 
,bhit a Court executing the decree has no 
iauthority to alter the terms of the decree. 

Wo accordingly accept the appeal and, 
setting aside the judgment of the Single 

(1) [1917] 40 Mad. 233=5 M, L. W- 132=92 
^ M. L. J. 13=37 I. C. 836=(1917) M.W.N. 

44 (P. B.). 

(2) [1902] 29 Cal. 810=3 C. W. N. 838. 

(3) [1901] 31 Cal. 179. 


Bench as well as that of the District 
Judge, restore that of the Court of first 
instance. The respondents must pay the 
costs incurred by the appellants. 

P.D. Appeal accepted. 
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Addison, J. 

Kali Rafc/is/i— Objector— Petitioner. 

v. 

Udho Ram and others — Decree-holder 
and Judgment-debtors — Respondents. 

Civil Rovn. Petn. No. 707 of 1926, 
Decided on 1st February 1927. from order 
of Sr. Sub-Judge, Gurdaspur, D, - 28th 
July 1926. 

Civil P. C.. 0. 21. R. 58 and S. i1-~Objection 
under li. 58 bij one of the defendants— Deci- 
sion of excculitiij Court ts appealable — Civil 
1\ C.. S. 47. 

Where one of the defendants to the suit 
objected to the attachment in execution of the 
decree under 0. 21, B. 58 : 

Held : that the objector being a party to the 
suit, the proceedings were governed by S. 47, 
and an appeal lies from the decision of the 
executing Court. [P b96 C 1] 

Mehr Chand Mahajayi— for Petitioner. 
C. L. Qulati—lox Respondents. 
Judgment. — One Udho Ram obtained 
a bond from Fazal Din, and, shortly after 
Fazal Din’s death, sued his widow and 
his two brothers, Nabi Bakhsh and Alaf 
Din, for Rs. 120 due on the bond. The 
widow was impleaded as the representa- 
tive of the deceased Fazal Din, while the 
two brothers were impleaded as having 
intermeddled with the deceased’s estate. 
It was specifically stated in the plaint 
that they had taken possession of certain 
property belonging to the deceased. At 
first the brothers denied that they had 
any property of the deceased. Later, all 
three defendants made a statement to the 
effect that they were willing that a decree 
should be passed for Rs. 120 against the 
estate of the deceased Fazal Din. This 
was accepted by the plaintiff and a decree 
in these terms was given. 

The decree-holder, having attached the 
property which, as stated in the plaint, 
had been taken possession of by the two 
brothers, applied to sell it. An objection 
was preferred by one of the brothers to 
the effect that the property was his. 
The trial Court upheld the objection and 
ordered the release of the property from 
attachment. On appeal the Senior Sub- 
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Judge held that the property belonged to 
the deceased Fazal Din and he accepted 
the appeal and directed the property to 
be sold in execution of the decree. Against 
this decision this revision has been pre- 
ferred here. 

The only question argued was that no 
appeal lay to the Senior Sub-Judge, t 
the objection was under 0. 21, R. 58, 
Civil P. C., and the decision of the exe- 
cuting Court was final, subject to a 
regular suit being instituted by the decree- 
holder. The question in fact is whether 
the objector was a party to the suit and, 
therefore, these proceedings were governed 
by S. 47 of the Code, or whether he was 
exonerated by the decree and thus the?e 
proceedings were under 0. 21. R. 58, 
Civil P. C. It seems to me that, when 
all three defendants confessed judgment 
and agreed to a decree being passed 
against the estate of the deceased Pazal 
Din, this meant that the widow, as the 
proper legal representative of the estate, 
confessed judgment completely and that 
the two brothers confessed judgment to 
the extent that they had intermeddled 
with the estate, i. e., to the extent that 
they had taken possession of the property 
of their deceased brother. This being my 
viesv, it follows that the objector was a 
party to the suit and that an appeal lay 
to the Senior Sub-Judge. It is true that 
the decree of the trial Court might have 
been expressed more clearly, but I hold 
that the proper interpretation of the 
decree is as given by me above. An ap- 
peal, therefore, lay to the Senior Sub- 
Judge and I dismiss this revision, but 
leave the parties to bear their own costs. 

R.D. Revision dismissed. 
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Dalip Singh, J. 

Cd/iam Smgfe and awoi/ier -Plaintiffs 
— Appellants. 

V. 

J ownld Singh and oife5r3“"D6fendants 
— Respondents. 

Second Appeal No. 1320 of 1926. De- 
cided on 14th January 1927, from decree 
of Addl. Dist. Judge, Amritsar, D/- 16th 
December 1925. 

Civil Ctf S. 100— {Punjab } — 
Alienalion — Question as to necessity is one 
of lato. 

It is not possible to lay down a principle 
that In all tribes custom would recognize an 


alienation for a debt due from a previous holder 
of the land as a justifiable necessity. 

The question, whether a certain alienation is 
for necessity or not, when tho facts are undis- 
puted, is a question of law: 19 P. R. 1915, Foil. 

CP 897 Cl] 

(oj Custom [Punjab) — Alienation by daughter’ 
in-law. 

An alienation by daughter-in-law for ber 
father-in-law’s debt is for necessity.' 119 P. R. 
1886, Foil. [P 897 C 2] 

Mehr Gkand Mahajan — for Appellants. 
Din DayalaKhanna “for Respondents. 

Judgment.— Plaintiffs in this case 
brought a declaratory suit to the effect 
that the mortgage by defendant 1 in 
favour of defendant 2 could not affect 
their reversionary rights after the death 
of defendant 1. The trial Court framed 
various issu s, and held that the land 
was ancestral, but also pointed out that 
as the alienation was by a widow, it was 
immaterial whether the land was an- 
cestral or not. It also held that this 
mortgage was made by defendant 1 in 
lieu of certain decretal debts due from 
her fabheriu-Iaw. Jiwan Singh the last 
male holder of the estate. Defendant 1 
IS the widow of the predeceased son of 
Jiwan Singh. It held that as these 
decrees were against Jiwan Sinfeh merely 
as a surety, defendant 1 was not justified 
in mortgaging the ancestral estate for the 
money due from Jiwan Singh as surety. 

It held that there was legal necessity to 
the extent of Rs. 305. which was -an 
antual debt of Jiwan Singh, and gave a 
decree that the mortgage would uot affect 
the reversionary rights of the plaintiff 

eyond Rs. 350, Rs 45 being the registra- 
tion expenses. 

In appeal the learned Additional Dis- 
trict Judge held that the payment of her 
father-in-law’s debt by the daughter-in- 
law, was a necessity justifying the aliena- 
tion made by her. He relied on Ghandu 
v. Buta (l), a Division Bench ruling, 
which supports his view. He also relied 
on Bhanbul Devi v- Narain Singh (2), 
where it was held that an alienation by 
a widow for a deceased husband’s debt 
was justifiable and that such property is- 
liable to be attached in the hand of the 
widow. 

In second appeal counsel for the appel- 
lants urges that Ghandu v. Buta (l) is 
bad law, in t hat it goes counter to th© 

(1) [1886] 119P. B. 1S86. 

(2) [1915] 39 P. R. 1916=103 P. W. B. 1915 . 

=29 I. C. 672=9 P. L. R. 1916. 
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principle enunoiated in Jagdip Singh 
V. Narahi Singh (3). He contends that 
there was no legal obligation on a widowed 
daughter-in-law, to discharge her father- 
in-law’s debt. The widow represents her 
husband the predeceased son. The pro- 
perty if not charged, would not be liable 
in the hands of the son, and, therefore, 
would not be attachable in the hands of 
his widow. The widow is under no moral 
obligation to discharge her father-in- 
law’s debts and, therefore, there is no 
necessity for the alienation. He distin- 
guishes Bhanhul Devi v. Narain Singh 
(2), because in that ruling it was held 
that a widow represents her husband for 
all purpose? and her estate is a sort of 
extension of the husband’s estate. The 
principle of that ruling, therefore, accord- 
ing to him, is not applicable to a widowed 
daughter-in-law. The counsel for the 
respondents contends that Chandu v. 
Buta (1), is good law, and cited Art. 63. 
Eattigan’s Digest \n support of the pro- 
position that an alienation for debt due 
from the father-in-law was justifiable. 
That article refers to ancestral debts, but 
counsel for the respondents was unable to 
give me any ruling directly dealing with 
ancestral debts. The counsel for the ap- 
pellants, however, very properly drew my 
attention to two rulings, one Thakuri v. 
Ganda Mai (4) and the other Bamkaran 
V. Hukman (5), where it was held that an 
alienation by a son to pay his father’s 
debts was a justifiable necessity. Counsel 
for the appellants contends, however, that 
these rulings were prior to the Full 
Bench ruling reported in Jagdip Singh 
y. Narain • Singh {Z) and are no longer 
good law. Counsel for respondents Was 
given time by me to see if he could find 
any ruling bearing on the point, but the 
only ruling he has referred me to is A. /. 
B. 1926 Lahore, p. 671, where a single 
Judge of this Court held that, an aliena- 
tion by a mother for her sdh s debt was 
good. 

The matter is by no means free from 
difficulty. I do not think that it is pos- 
sible to lay down a principle that in all 
tribes custom would recognize an aliena- 
tion for a debt duo from a previous holder 
of the land as a justifiable necessity. 
The rulings to which my attention has 

(3) [1913] 4 P. R. 1913=173 P. L. R 1912= 
15 I. 0. 866=160 P. \V. R 1912. 

[1879] 78 P. R. 1879. 

[1914] 51 P. W. R. 1914=22 I. C. 544=79 

P. L. R. 1914. 
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been drawn and which were referred to 
above do not give any definite reasoning 
on the point. Logically from the prin- 
ciple enunoiated in Jagdip Singh v. 
Narain Singh (3) and followed in Chogat 
V. /Iso Mai (6), it would follow that there 
was no legal obligation on a son of a pre- 
vious male holder of ancestral land to 
pay the debt due from such previous 
male holder, nor could the pious obliga- 
tion imposed by Hindu law on a son to 
discharge his father’s debts be imported 
into the customary law which might 
vary from tribe to tribe. If the matter 
were res integri, I would bo inclined to 
hold that the case should be remanded 
for enquiry as to whether by custom in 
this particular case the alienation was 
justifiable or otherwise, but in Santa 
Singh v. Waryam SingJt (7), which was 
approved in Baja v, .1^/a/i Ditta (8), it 
was held that the question, whether a 
certain alienation was for necessity or 
not, when the facts were undisputed, was 
a question of law, and in the only ruling 
directly in point, namely, Chando v. Buta 
(l), it was held that an alienation by 
daughter-in-law for her father-in-law’s 
debt was for necessity. In the present 
case there was no remand, and if my prin- 
ciple of decision were correct, the appeal 
would succeed, because the onus of prov- 
ing that the alienation was for valid 
necessity would lie on the alienee. Bowing 
however, to the authority of Santa Singh 
V. Waryam Singh (7) and Chando v. 
Buta (l), I hold that the alienation was 
for justifiable necessity and dismiss the 
appeal* I make no order as to costs. 

N.k. Appeal dismissed. 

(6) [1913] 80 P. R 1913=17 I. C. 371=270 P. 
L. R. 1914. 

(7) [1915] 19 P. R 1915=147 P. W. R. 1914 
=24 1. C. 361=207 P. L. R. 1914. 

(8) [1915] HOP. R. 1915=112 P. \V. R. 1915 
=29 I. C. 802=37 P. L. R. 1916. 
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Shadi Lal, C. J. 

Behari Lal — Plaintiff — Petitioner. 

V. 

Muhammad Sher & Co. — Defendants — 
Respondents 

Civil Ref. No. 32 of 1921, Decided on 
4:th January 1925, made by Deputy Com- 
missioner, Shahpur, on 1st October 1924. 

Punjab Alienation oj Land Act (13 of 1900), 
S. 21 — Genuine dispute between the parties 
S. 21-A does not apply. 

The object of S. 21-A is to eaable correotiou 
of decrees which on the face *of the record ia>- 
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fringe the provisions of the Act, and the sec- 
tion would not apply to a case where there is 
a genuine dispute between the parties in the 
subject m itter of the suit: 52 P. R. 1916 
Foil. [P«9SC1] 

S H. Laid for Behari Lal — for Res- 
pondents. 

Judgment. — This was an action 
hrou ht by the plaintiff for a declaration 
that he was the owner of the land in dis- 
pute and that the defendants had no con- 
cern with it. Two of the defendants ad- 
mitted the plaintiff’s claim; and as 
against the remaining two defendants who 
absented themselves, the plaintiff pro- 
duced evidence which satisfied the Court 
that the land belonged to him. The Sub- 
Judge, in view of the admission refeired 
to above, and the evidence produced by 
the plaintiff passed a decree in favour of 
the plaintiff on 6th January 1923. 

Against this decree the Deputy Com- 
missioner has made an application under 
S. 21-A (2), Punjab Alienation of Land 
Act, and several objections have been 
taken to this application. In the first 
place, it is quite clear that the decree of 
the Sub-Judge is not contrary to any of 
the provisions of the Alienation of Land 
Act. The plaintiff’s claim has been de- 
creed on the merits, and there is no evi- 
dence on the record to >how that the de- 
fendants were the real owners of the 
property and that the decree is the result 
of any collusion between the parties. As 
pointed out by the Full Bench in Feroz 
Din V. Basri (1) the object of S. 21-A is 
to enable correction of decrees which, on 
the face of the record, infringe the pro- 
visions of the Act, and that the section 
would not apply to a case where there is 
a genuine dispute between the parties in 
the subject-matter of the sjit. There 
can be no doubt that the High Court can- 
not set aside a decree pessed by a com- 
petent Court merely on the conjectuce 
that the parties have colluded with each 
other. 

It is further contended on behalf of the 
plaintiff that the decree could not be 
treated as one passed with the con'Cnt of 
the parties and that it was appealable to 
the District Judge. The Deputy Commis- 
sioner should, therefore, have applied to 
the District Judge and not to the High 
Court. It is also urged that the Deputy 
Commissioner was informed of the decree 

(1) [1916] 53 P. R. 191?=35 P. L. R. 1917 
=82 I. 0. 446=72 P. W. R, 1916 (F. BJ. 


on 5th August 1924, upon receiving a re- 
port, dated 30th July 1924, from the 
Sub-Divisional Officer; and that the ap- 
plication for revision, which was made 
on 2lst October 1924, was barred by time. 
Both these contentions appear to be well- 
founded but, conddering that the decree, 
as it stands, does not infringe the provi- 
sions of the Alienation of Land Act, it is 
unnecessary for me to determine them. 

The application is accordingly dis- 
missed with costs. 

N.K. A^-pplication dismissed . 
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Jai Lal, J. 

Nathic Lal and others — Plaintiffs — 
Appellants. 

V. 

^ani Lal and oi/i^rs“*Defendants“- 
Bespondents. 

Misc. Second Appeal No. 2512 of I926i 
Decided on 14th April 1927, from order 
of Dist. Judge, Ludhiana, D/- 22nd 
July 1926. 

Specific Relief Act, S. 21 [g) — Agreement 
contemplating performance of acts and those 
contemplating forbearance from performance — 
Injunction in latter class of cases can be given 
— Specific Relief Act, Ss. 56 and 57. 

There is a cle^r distinotioa between agree- 
ments which contemplate the continuous per- 
formance of specific acts for more than three 
years and contracts which contemplate for- 
bearance from the performance of certain acts. 
While the former kind of contracts cannot be 
enforced under S. 21 (g) and, therefore, a man- 
datory injunotion in respe.;t thereof cannot ,ibe 
granted under S. 56, there is nothing in that 
seotion to prohibit the grant of preventive 
relief by way of an injunction in the latter 
kind of cases. This follows from the clear 
wording of 8. 57, -Speoifio Relief Act, which is 
an exception to S. 56. [P 699 0 2. P 900 0 1] 

Plaintiffs and defendant, owners of adjoining 
houses and belonging to the same family, en- 
tered -into a registered agreement that they 
shall not rent any 'portion of their respective 
honses to strangers, but will do so only to the 
members of the bradari to which they belonged. 
In violation of the conditions of the registered 
agreement, defendant rented a portion of his 
house to strangers. The other parties to the 
agreement instituted the suit for an injunction 
restraining defendant from renting the property 
to strangers. fP ^93 C IJ 

Held: that the relief by way of injunction can 
be granted to the plaintiff and is not prohibited 
by 8. 56, though the second part of the relief, 
that defendant be directed to eject the tenants 
to whom he has rented bis portion of the pro- 
perty, may involve the performance of a dnty as 
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that term is used in S. 21 (g), and an injunction 
to that extent may perhaps not be granted to 
the plaintiffs. [1^ 900 C IJ 

Jaggan Nath Aggarwal — ■ for Appel- 
lants. 

Shamair Ghand — for Respondents. 

Judgment. — The plaintiffs and defea- 
ant 1, who apparently are owners of ad- 
joining houses a’ld belong to tb.e same 
family entered into a registered agree- 
ment on 17th July 1923 that they shall 
nob rent any portion of their respective 
houses to strangers, but will do so only to 
the members of the bradari to which 
they belong. Defendant 1 instituted a suit 
for a declaration that the above agree- 
ment was not binding on him as it was ob- 
tained from him by means of fraud. The 
suit was dismissed. It appears that in 
violation of the conditions of the regis* 
tered agreement already referred to he 
rented a portion of his ho ise to strangers 
The other parties to the agreement in- 
stituted the- suit out of which this 
second appeal has arisen for an injunction 
against defendant 1, restraining him from 
renting the property to stranger.^ and for 
a direction that he should eject the ten- 
ants to whom the property had already 
been let and who did not belong to the 
bradari of the parties. In the alternative 
it was claimed. that, on failure of defend- 
ant 1 to comply with the order of the 
Court the other defendants, the tenants, 
be ejected by the Court. 

Hans Raj, defendant, who was in occu- 
pation of one of the houses in suit under 
a lease granted by defendant 1 to one 
Mani Lal, stated in his written statement 
that his lease has already expired and 
that if he were given a fortnight’s time 
be would vacate the premises. Maui 
Lal, who was the original tenant and who 
bad sublet the house to Hans Raj, 
pleaded that he had no concern with it 
and asserted that the plaintiffs had no 
locus standi to file a suit against him. 
The other tenant'defeudant did not file 
tfLny pleas. Defendant 1 raised various 
legal pleas, the more important of which 
I will discuss in due course. The trial 
Court dismissed the suit, but the learned 
District Judge, on appeal by the plaintiffs, 
held that they were entitled to sue for an 
injunotiou, but following Daropti v. 
Jaspat Bai (l), he declined to grant a 
decree for the injunction prayed for on 

the ground that 

(i) [19053 49 P. R. 1905=28 P. L. R. 190i. 


it would uot be a sound judicial discretion lo 
perpetuate the liability incurred by defendant 
1 by virtue of the agreement of the I7th July 
1923 by grunting its specific performance. 

He considered that the relief claimed 
the plaintiffs virtually amo nted to a 
prayer for specific porfonuance of the 
contract. Ha remanded the case to the 
trial Court for the assessment of damages 
payable to plaintiffs owing to the breach 
of contract by defendant I. The plain- 
tiffs have presented this second appeal 
in this Court. 

Mr. Jagan Nath Aggarwal, who ap- 
peared on behalf of the appellant, confined 
his case to a relief for injunction against 
defendant 1. He did not ask me to grant 
any relief to his clients against the other 
defendants on the ground that they did 
uot actually contest the plaintiff's 
suit. With regard to the prayer for in- 
junction the learned counsel contended 
that under S. 57, Specific Relief Act, lie 
was entitled to an injunction. The 
learned counsel for the respondent, on the 
other hand, relied upon'S. 56 (f), SpeciGo 
Relief Act, which lays down that an in- 
junction cinuot be granted to prevent 
the breach of a contract, the performance 
of which would uot be specifically en- 
forced. He further relied upon S. 21 (g), 
Specific Relief Act, which provides t)>at 
a contract, the performance of which in- 
volves the performance of a continuous 
duty extending over a longer period than 
three years from its date, cannot be 
specifically enforced. 

The argument of the learned counsel was 
that the present suit really involves the 
specific performance of contract entered 
into between the parties not to let the 
property in dispute to persons who do 
not belong to the bradari of the contract- 
ing parties. Even if that be so, it 
seems to me that there is a clear distinc- 
tion between agreements which contem- 
plate the continuous performance of speci- 
fic acts for more than three years and con- 
tracts which contemplate forbearance 
from the performance of certain acts. 
While the former kind of contracts can- 
not be enforced under S; 21 (g) and, there- 
fore, a mandatory injunction in respect 
thereof cannot be granted under S. 56, 
there is nothing in that section to prohibit 
the grant of preventive relief by way of 
an injunction in the latter kind of cases 
This follows from the clear wording of 
section 57, Specific Relief Act, which is 
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an exception to S. 56. Illustrations (a) 
and (b) to S. 57 make the distinction 
quite clear. All that the plaintiffs now 
claim re that the defendant may be res- 
trained from letting his portion of the 
property to a stranger, and this relief by 
way of injunction can in my opinion be 
granted to him, and is not prohibited by 
S 56. The second part of the relief 
originally claimed by plaintiffs, that de- 
fendant 1 be directed to eject the tenants 
to whom he has rented his portion of the 
property may involve the performance of 
a duty as that term is used in S. 21. (g), 
and an injunction to that extent may 
perhaps not be granted to the plaintiffs, 
but the plaintiffs are satisfied with an 
injunction restraining the defendant 
from letting his portion of the property 
to unauthorized persons in violation of 
the express terms of 'the agreement al- 
ready mentioued and as there is no pro- 
hibition to the grant of such an injunc- 
tion I accept this appeal and grant the 
plaintiffs a decree for an injunction res- 
training defendant 1 from letting his 
portion of the houses in suit to persons 
who do not belong to the bradari of 
parties. In view of the fact that the 
plaintiffs have not been given the whole 
relief that they claimed I direct the 
parties to bear their own costs through- 
out. I express no opinion as to the 
right of the plaintiffs to take any action 
that they may be advised to take against 
the tenants in any subsequent proceedings. 

D.D. Appeal dismissed. 
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Pforde, J. 

Naiirann Accused— Petitioner. 

V. 

Emperor — Opposite Party. 

Criiniaal Revn. Petn. No. 1029 of 1926, 
Decided on 7th Jan. 1927, from order of 
Addl.Se9s.J.,Lyallpur,D;- 10th June 1926. 

Anns Act (IL of 1818), S. 19 (/)~-Forbidden 
weapon discovered by reason of information 
from accused— His conviction is valid— Evi' 
dcnce Act, S. 27. 

Where aa article, the possession of which is 
forbidden by the Indian Arms Act, has been 
discovered by reason of information given by an 
accused person, his conviction based upon that 
evidence is valid : 72 P. L. R. 1916, Foil. 

[P900C2] 

Moti Sagar — for Petitioner. 

C. H. Carden Noad — for the Crown. 
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Judgment. — The petitioner Naurang- 
Singh has been convicted under S. 19 (f), 
Arms Act, of having been in possession of 
a revolver, and has been sentenced to two 
years’ rigorous imprisonment. 

It appears that the revolver was founds 
after a very considerable search extend- 
ing over several days, in a well which the 
petitioner had pointed out to the police- 
as being the place in which he had thrown 
this weapon. The learned appellate Court 
has maintained the conviction relying, 
upon a Division Bench decision of the 
Chief Court in Isher Singh v. Emperor (l). 
That ease is, undoubtedly, an authority 
for holding that where an article, thOi 
possession of which is forbidden by thef 
Arms Act, has been discovered by 
reason of information given by an ac- 
cused person, the conviction based upon 
that evidence is legally sound. Following^ 
that decision, in my judgment, the con- 
viction cannot be disturbed ou revision. 
Mr. Moti Sagar has strongly urged that 
the sentence is excessive. He points out 
that it was through the assistance of the 
petitioner himself that the revolver was 
ultimately discovered, that the police on 
their first attempt to find the weapon in 
the well did not succeed, and it was not 
until some days after the operation had 
been started, and until a dredger had been 
used, that the revolver was ultimately 
discovered. As the petitioner apparently 
disclosed the fact that he had disposed of 
such a weapon, immediately af.er he was 
interviewed by the police, I think the 
sentence is somewhat severe. I would 
accordingly reduce it to 12 months' 
rigorous imprisonment which, I think, 
would meet the ends of justice. In other 
respects the petition is dismissed. 

J.v. ' Sentence reduced- 

(11 [I9i6j U P. b. R. 1916=33 I. C. 823 =5J 
P. W. R. 1915 Cr. 
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Tek Chand and Agha Haidar, JJ. 

Ganga Bam — Plaintiff — Appellant. 

V. 

Mohamed Hussain and others— Deien" 
dants — Respondents. 

First Appeal No. 494 of 1925, Decided 
on 3rd May 1927, from decree of 1st Cl- 
Bub-J., Amritsar, D - 2ad February 1925. 

Civil P. C., S. 11 — Parties not the sanu — Sufi 
s not barred. 

Where the prior sait was betweea .A aad R 
and the subsequent suit w.is between A on the 
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•one hand and JS and other perso.is interested in 

•the result of the suit : . 

Held : that the parties in the two suits not 
being the same, the subsequent suit was not 
barred : 26 Cal. 428 {F. B.) and 12 P. R 1903, 
Hist. Ll* ^ 

Nand Lai and A. E. Kapur for AppU. 
Jagan Nath Aggartval and Lai Chand 
for Respondents. 

Agha Haidar, J. — This appeal arises 
out of a declaration that the sale'deed, 
dated 9th l^ovember 1919. executed by 
defendant 4 for herself and as guardian of 
defendants 1 to 3 who were then minois, 
■with regard to 45 '80ths share in a certain 
shop mentioned in para. 1 of the plaint, 
was totally null and void and absolutely 
infructuous and that, therefore, the sale' 
deed respecting the share of defendants 1 
to 3 was liable to be cancelled. The trial 
■Court raised only three preliminary issues 
in the case and as a result of its finding 
on issue 5 dismissed the plaintiffs’ suit 
as being barred by the rule of res judicata. 
The plaintiff has come up in appeal to 
:this Court. 

The facts are briefly these : 

One Khair Din died some time before 
d919 leaving him surviving his widow 
.Mt. Hayat Bibi, Muhammad Hussain and 
lluhammad Sadiq, minor sons, Mt. 
Rahmat Bibi and Mt. Barkat Bibi, minor 
daughters, and two adult sons Hissam 
Din and Mehr Din. The property left by 
Khair Din with which we are concerned 
in the present appeal was a shop des' 
cribed in the plaint. The property can 
he conveniently divided into 80 sihams, 
and the result would be that Mt. Hayat 
Bibi would be entitled to ten sihams, each 
son would get fourteen sihams and each 
daughter would be entitled to seven sihams. 
Hissam Din who is impleaded in the pres" 
ent suit as defendant 5 inherited fourteen 
sihams in his own right and he further 
acquired the interest of his brother Mehr 
Din in the property. On 7th November 
1919, he executed a mortgage in favour 
of Ganga Ram, the present plaintiff, for a 
sum of Rs. 1.500. in which he mortgaged 
the 28^0tbs share which had come to ^m. 
On 9th November 1919. Mt. Hayat Bibi 
-in her own right and as guardian of 
Muhammad Hussain, Muhammad Sadiq 
and Mt. Rahmat Bibi, minors transferred 
in lieu of a sum of Rs. 4,500, their 
45/80th share to Hissam Din. Out of the 
.consideration, a sum of Rs 3,500, was to 
1 be left for the benefit of the three minors 
I as their share of the consideration money 


to bo subsequently invested in the pur 
chase of some profitable property. 

On 13th January 1920, Ilisaam Din 
transferred to Shah Din, who is impleaded 
in the present suit as defendant No. G, the 
whole of the property of Khair Din which 
had now passed into his hands, for a sum 
of Rs. 9,000. This document also con- 
tained the condition that Rs. 3,500 was 
to be set apart for the benefit of ihe 
minors and finally on 9th February 1922, 
Shah Din transferred to Ganga Ram, the 
present plaintiff and mortgagee /lom 
Hissan Din, the whole shop for a con- 
sideration of Rs. 7,500 The documents 
dated respectively 9th November 1919, 
and I3th January 1920. were registered 
on 2nd February 1920, and the document 
dated 9th February 1922, was registered 
on the same date that is to say, on 9th 
February 1922. This document is printed 
at p. 9 of the paper-book and at p. 10 
we find the details of the consideration, 

A sum of Rs. 3,500 out of the total con- 
sideration was to be paid according to the 
condition laid down in the documents on 
two subsequent dates. Ganga Ram, it 
appears, did not pay this sum of Rs. 3,500 
as stipulated in the sale-deed which had 
been passed to him by Shah Din. The 
result was that Shah Din had to bring a 

suit against Ganga Ram. 

The pleadings in that suit have been 
printed and so is also the judgment of the 
learned Subordinate Judge, 2nd Class, 
Lala Deoki Nandan. The suit was for 
the recovery of a sum of Rs 3,500, plus 
interest on the ground that Lala Ganga 
Ram had failed to pay the money under 
the terms of the sale deed which he had 
received from Shah Din. Lala Ganga 
Ram in his reply pleaded that the plain- 
tiff’s title was defective and that he was 
not owner of the entire house at the time 
of the sale. He further pleaded that the 
share (35/80ths) in dispute was owned by 
the three minors whose guardian had no 
power to sell it and that the sale in ques- 
tion was, therefore, null and void as 
against him being the result of fraud 
practised upon him by the plaintiff. He 
also pleaded that the plaintiff was not 
entitled to the balance of consideration 
money. The learned Subordinate Judge 
raised four issues, and the argument be- 
fore him on behalf of the defendant was 
that the mother, wlfb had transferred the 
property of her minor sons, was not en- 
titled to do so under the Mahomedan 
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Law and, therefore the title of Hissara 
Diu aad after him that of Shah Din was 
defective and that Shah Din had nob 
passed a good and clear title to the de- 
fendant. The learned Subordinate Judge, 
after referring to some authorities, held 
that, although the mother was not a legal 
guardian of the minors’ property and 
could not transfer the same as their de 
facto guardian, the transaction was on 
the whole for the benedt of the minors 
and was not open to'any legal objection. 

Whether that decision was correct or 
not, it is not for us at this stage of liti- 
gation to express any views upon it. The 
fact, however, remains that the learned 
Subordinate Judge clearly and distinctly 
arrived at a finding that the interests of 
the minors were not in any way jeopar- 
dized and that it was not open to them 
to challenge the transaction on the ground 
that their mother had no authority to 
transfer their shares. The importance of 
the decision and the decree passed by the 
learned Subordinate Judge in that suit, 
as would subsequently appear, lies in the 
fact that Shah Din was the sole plaintiff 
and Ganga Ram was the sole defendant 
in the case. That decision was not ap- 
pealed against and was allowed to become 
final. Babu Ganga Ram on 30th August 
1923, filed the present suit. In this suit 
he impleaded not only Shah Din, but also 
Muhammad Hussain, Muhammad Sadiq, 
Mt. Ramat Bibi, Mt. Hayat Bibi and 
Hissam Din among the heirs of Khair 
Din. The learned Subordinate Judge 
raised three preliminary issues, namely : 
— (1) Does the suit lie as framed? (2) 
Has the plaint been correctly valued for 
jurisdictional purposes ? (3) Is the pre- 
sent suit barred ? 

So far as the first issue is concerned, 
he held that the suit was properly framed 
and no argument has been addressed to 
us by the learned counsel for the respon- 
dents to challenge this finding. 

Dr. Nand Lai, who appeared on behalf 
of the plaintiff-appellant, urged that as 
the decision, dated 13th July 1923, was 
given by a learned Subordinate Judge, 2nd 
Class, and the valuation of the present 
suit was Rs. 6,000, he had no jurisdiction 
to try the present suit aud that this being 
80 any decision given by him could not 
operate as res judicata so as to bar the 
present suit. We have considered this 
point and we do not think that there is 
any substance in it. A plea was raised 


in the present suit about the valuation 
given in the plaint by the plaintiff. The 
plaintiff did not produce any evidence 
whatsoever in order to show that the 
market value of the property in suit was 
Rs. 6,000. On the materials on the re- 
cord we think that the learned Subordi- 
nate Judge was perfectly right when he 
calculated the market value of the 35/80ths 
share of the property in suit on the basis 
of the sale consideration of the sale*deed 
executed by Shah Din in favour of the 
present plaintiff, for a sum of Rs. 7,600. 
This being our view, we did not ask the 
respondents' counsel to address any argu- 
ment in reply on the point. 

The real and substantial question in- 
volved in the present appeal, however, is 
whether or not the present suit is barred 
by the rule of res judicata. We have 
heard Dr. Nand Lai at very considerable 
length a":d our view is that, having re- 
gard to the array of the parties in the 
two litigations, that is to say, in the liti- 
gation which came to an end by the decree 
passed by Lala Deoki Nandan on 13th July 
1923, and the present suit, the decision 
given by Lala Deoki Nandan cannot be 
res judicata. That was a suit as already 
noted, between Shah Din (plaintiff) and 
Babu Ganga Ram, defendant, only. Here 
we find other persons, besides Shah Din, 
impleaded as defendants, in the suit. It 
cannot be said that the persons, who have' 
been impleaded and especially defendants 
1 to 3, are merely pro forma parties 
against whom no relief is sought and who 
would not in any way be interested in 
the result of the litigation. These minor 
defendants are persons who can, if they 
feel so inclined bring an action challeng- 
ing the transfer made by their mother on 
their behalf during their minority. Whe- 
ther their objections would be valid or 
invalid is a different matter; but the fact 
remains that they are interested in the 
property in suit and it cannot be said 
that they are not necessary parties for 
the purpose of this litigation. In faot 
we are prepared to hold that minors, hav- 
ing regard to the nature of the previous* 
transactions, are vitally interested in the 
result of the present case. This being 
our view, we are driven to the conclusion 
that the present suit cannot be barred by 
the rule of res judicata because the parties 
to the present suit are not the same as 
those in the previous suit. Mr. Jagan 
Nath on behalf of the respondents has 
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argued, sbreauously that the present case 

would be governed by Dwarha Nath hoy 
V. (1). and that this Court 

could atlu-m the decree of the Court below 
'and hold that the suit was barred by the 
rule of res judicata (jua Shah Din, defon 
dant 6. On a perusal of that iudgmont 

we do nob think that case is an 
for this proposition. Mr. Jagan Nath 
also invited our attention to Ml. Janno 
V. Rafik Khan (2). That ruling refers to 
a different class of oases altogether where 
Expl. 6 S. 2. Civil P. C.. comes into 
operation. The present case does not 

belong bo that class of suits. 

On a consideration of all the facts and 
oircumstinces of the oise we think that 
the learned Judge was nob right m throw- 
inc^ out the plaintid’s suit on the prelim- 
inary plea of res judicata. We express 
no opinion whatsoever on the merits ol 
the case. All that we do at the present 
moment is to hold that the present suit 
is not barred by the rule of res judicata. 
We accordingly allow the appeal, set aside 
the decree of the Court bellow and remand 

thecaseuader0.4L,R. 23. Civil P. C 

to the trial Court for decision in accord 
ance with law. Stamp on the memo- 
randum of appeal filed in this Court will 
be refunded and costs here and hereinaftei 

will abide the event. 

(■2) r L903j 12 P. R. 1901=19 I . L. R. 1903. 
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Addison, J. 

BiUa — Defendant — Petitioner. 

V. 
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Tirlok G hand -VlAiam -Respondent. 

Civil Bevu. Beta. No, 661 of L92^ 
Decided on 22nd January 1927, from 
decree of Lst Class Sub-Judge. C.ujrat. 

too,, vrodu- 

:ei-fZenol oT payment of epecific same 
paid not gUen-Evidence >3 not enough 
charge defendant mthUahiltiv- 

Where there were only the 
the general st,vtemant of the plaintifl th.rt there 

were dealings between him and defendant. 

Held- that the dealings wore not proved 
ui^et S. 34, Evidence Act, in absence of evi- 
dence of apeeific sums ^ (qm 

19i4 Lah. 510-, A.Z.B. 19M Zmh 838,4.I,B. 

ioh. 13Z and 8-2 P. «• I'-'l*. ^ 

Jamna Das— for Petitioner. 

Jolt Sarap and GnUa Bam— for Bos- 

pendent. 


Judgment. — PlaintilY alleged that de, 
fendanb borrowed from him Ks. 44-L5 0- 
and attached his thumb-mark to an 
against this amount in his hahi. Ho 
a.-cordingly brought the present suit for 
Rs. 95 principal and interest. Defendant 
pleaded that this debt had been paid olf 
and that he had paid Rs i4b to the 
plaintilTon lObh Juno 1925. for which 
sum plaintiff gave him a receipt. He 
further urged that the plaintiff had taken 
advantage of him and made him pay much 
more th in was due. Defendant according- 
ly counter-claimed for Rs. 59-l‘0. The 
plainbilT replied that the receipt foi 
Rs. 148 had been granted by him bub that 
this payment was.in settlement of another 
account. The trial Judge held that the 
plaintiff had not estvvblished any other 
account and demeed the defendant s 
counter cliiin. On appeal the Senioi 
Subordinate Judge held that the other 
account had been proved and setting aside 
the order of the trial Judge gave plain 
tiff a decree for Rs. 95. Agiinst this 
decision the defendant has applied on the 
revision side to set aside the decree of 
the appellate Court and to dismiss the 
plaintiffs suit. He has not asked that a 
decree should be given to him for his 
counter-claim. 

The sum of Rs. 44-15*0, constituting 
the principal of the amount in suit, was 
the first transaction in the account put 
in by the plaintiff, an entry as regards 
this item being thumb-marked by the 
defendant. The plaintiff has proved that 
there are dealings entered in his account 
books thereafter. He has put in copies 
of his khata and roznaraoha bahis as re- 
gards these dealings. None of tlv subse- 
quent entries bear any thumb-mark. Be- 
sides proving his acjount books, the 
plaintiff in the'witness-box stated gene- 
rally that there were subsequent deal 
ings Apart from that, there is no evi- 
dence to establish that this was the case. 
Farther, it is clear that there was only 

one khata accou at and not two separate 

khata accounts, as stated by the plaintili 
after the defendant's pleas were put in. 
The plaintiff's plea, therefore, that the 
sum of Rs. 148 was in piyment .of a sum 
due on another account is not correct. 

The principal question, howevei, is 
whether the plaintiff has proved any 
dealings subsequent to the advance of 
Rs. 44-15-0, the entry regarding which 
was duly thumb marked by the defen- 
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dant. It was held in Ganga Ham v. Kaha 
Ram '(l) that, where the plaintiffs can 
easily produce independent and trust' 
worthy evidence in support of entries in 
their account books, it would be unfair 
to accept as sufficient proof the entries 
uncorroborated by any evidence other 
than a somewhat vague statement by one 
of the plaintiffs. A somewhat similar 
ruling is Abdul AH v. Puran Mai (2). In 
A. I. R. 1923 Lah. 431, it was held 
that the statement of a munim, who 
made daily balances each day, was not 
sufficient proof of the plaintiff’s claim on 
book account when the actual items were 
not paid in his presence. In A. I. R. 
1924 Lah. 540, the plaintiff’s account 
books were proved and two witnesses 
were examined. One munim said that 
dealings took place in his presence bet' 
ween the plaintiff and defendants, and 
that a particular payment was also once 
made by the defendants in his presence. 
Another munim said that the defendants 
bad taken away goods in his presence. It 
was held, however, that this was not 
sufficient evidence that any single article 
charged against the defendants was sup- 
plied to them: see also A. I. R. 1922 
Lah. 338, on p. 343, Col 2, para. 2. 

In the present case there are only the 
account books and th‘3 general statement 
of the plaintiff that there were subse* 
quent dealings. Following the above 
rulings, I must -hold that the dealings 
were not proved under S. 34, Indian Evi- 
dence Act I, therefore, accept the revi- 
sion and dismiss the plaintiff’s suit The 
parties will bear their own costs through- 
out. 

D.r>. Revision accepted. 

uF [1914] 47 p.“l7 i.“c. 

P. W. R. 19U. 

(2) [ni4] 82 P. R. 1914=25 I. C. 560=277 

P. L. R. 1914. 
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Agha Haidar, J. 

Sher Singh — Appellant. 

\ 

v. 

Ishar Das and others — Respondents. 

Miso. First Appeal No. 2831 of 1926, 
Decided on 27th April 1927, from order 
of Dist. Judge, Ferozepore, D/- 26th 
August 1926. 

Provincial Insolvency Act (1920), S. 47 — Mort’ 
gagee toiihotU possession a secured creditor, 

A simple mortgagee is just as mucU a 


secured creditor as a mortgagee with possess 
Sion. [P 904 0 2] 

Mehr Chand Mahajan for Badri Das^ 
for Appellant. 

Judgment. — This is an appeal by a 
secured creditor and it arises out of cer* 
tain insolvency proceedings. Into the 
earlier history of this insolvency matter 
I need not go. For the purposes of the 
present decision it may be noted that the 
present appellant proved his mortgage be- 
fore the receiver as would appear from 
the report-submitted by the receiver to the 
Court on 3rd November 1925. Mr. Chuoi 
Lai, who was predecessor-in-office of the 
learned District Judge, passed the order 
under appeal on 19tb December 1925, and 
treated the appellant as a secured credi- 
tor, but curiously enough the learned Dis- 
trict Judge in his order dated 26th August 
1926, hag completely ignored the previous 

proceedings and has observed as follows : 

Petitioner’s counsel says the two houses were 
mortgaged without possession and have never 
been in his posses-iion and are now in the re- 
ceiver’s possession. I rule, therefore, that Bedi 
Sher Singh is not secured creditor. 

This view of the learned District Judge 
which is not based upon any reasoning 
whatsoever is erroneous. It does not ap* 
pear what the words : “l rule, therefore, 
that Bedi Sher Singh is not a secured 
creditor,” really mean. If the meaning 
of the learned District Judge is that a 
mortgagee, who is nob actually in posses* 
sion of the property, cannot be a secured 
creditor, he is wrong, because a mortgagee 
without possession, in other words, a 
simple mortgagee is jusb as much a secured 
creditor as a mortgagee with possession. 

Under these circumstances, I set aside 
the order of the learned District Judge 
and remand the case with directions that 
he should take action under S. 47 (3), In' 
solvency Act. The respondent is not re' 
presented. Costs would be co ts in the 
insolvency proceedings. 

R.D. Case remanded. 

A I. R. 1927 Lahore 904 (2) 

Addison, J. 

Hukam Chand — Defendant — Peti’ 
tioner. 

V. 

Jowala Singh — Plaintiff — Respondent. 
Civil Revn. Petn. No. 296 of 1926, De- 
cided on 28th October 1926, from order 
of 1st Class Sab'Judge, Rawalpindi. 
D/' 16th December 1925. 
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Livntation Act (9 o/1903). Sch.l, ArG 164- 
Application to set aside ex-parte decree d%smts- 

oed for default^ Applicationmade to set as\de 
the dismissal of first application— Such second 
■application cannot be treated as an original 
application to set aside the ex-parte decree. 

An appUcation to set aside an order dismis 
sing in default a previous application made to 
set aside an ex-parte decree does not he and it 

is not necessary to treat the second application 
as an original application to set aside the ex- 
parte decree : A. I. R. 1925 All. 773 ^^d l/;;%\ 
4339. Foil. ^ 

M. S. Bhagat—iov Petitioaer. 

Man Singh and B. D. Qareshi— lor 
Bespondent. 

Judgment. — On 4:th April 1925, both 
a summons and a registered letter were 
sent to the defendant to appear on 30th 

April 1925, in answer to the plaintiff s 
■suit. The report on the summons was 
■that he was not served as he was away 
tor 20 days and it was nob known when 
he would return. The registered letter 
was marked “Refused.” On this the pre- 
siding Judge ordered sub'tituted service 

under O. 5. B. 20. Civil P. C.. and passed 
a decree ex parte in favour of 
tiff against the defendant on 22nd May 
1925 On 23rd August 1925 the defen- 
dant applied to set aside the ex*parte de- 
crei against .him, alleging that he had 
only come to know of it the day^ before. 
Notice was ordered to issue on this ^PP“ 
nation to the decree-holder for the 10th 
October. On that date the petition was 
dismissed in default. On the same day, 
namely, the lOth October 1925. an appli- 
nation was made to set aside the order of 
dismissal in default regarding the first 
petition. The Subordinate Judge refused 
to do S 3 and against his decision this re- 
vision petition has been admitted. 

The only statement on the record was 
that of the petitioner’s counsel to Mie 
effect that he had ordered his raunshi to 
etay in the verandah of the Court and to 
inform him whenever the application was 
called. Accordingly he was called at 
once by his munshi and arrived in Court 
to find the or ginal petition dismissed m 
default a few minutes after this was done. 
The Subordinate Judge, however, consi- 
dered on the strength of Pitambar Lal y. 
Dodee Singh (l). that the second appli- 
cation must be treated as an original ap 
plication to sot aside the ex-parte decree 
and that being the case, it was clearly 
time barred. That seems to have been 
his principal reason for dismissing the 
'll) A. I. R. 1924 All. 603=46 All. 319^ 


second petition though he has also said 
that the counsel’s absence was no ground 
for setting aside an ex-parte decree. 

It is clear that what happened was that 
the counsel was two minutes late, that the 
petitioner did not come that day, as it 
was not a day fixed for evidence, on ac- 
count of the fact that he was then living 
in Gurdaspur, which is a long distance 
from Rawalpindi. There thus was sum- 
cient cause for setting aside the order dis 
missing the first application in default 
and the Subordinate Judge acted with 
material irregularity in the exercise of 
his jurisdiction in refusing to set^ aside 
that order. Further it was held in Ga7iesh 
Prasad v. Bhagchi (2), AhdiU Rainnan v. 
Sahahana (3) that an application does he 

and that it is not necessary to treat the 

second application as an original appli- 
cation to set aside the ex-parte decree. 
For this reason also the Subordinate 
Judge acted with material irregularity in 
the exercise of his jurisdiction in holding 
that the second application could -only 
be looked upon as an original apph- 

cation. 

I accept this petition for revision and. 
setting aside the order of the Court below 
dated the 16th December 1925, hereby 
set aside the order of dismissal in default 
with regard to the first petition, dated 
the 23rd August 1925, and direct that it 
be restored to the pending file. The Sub- 
ordinate Judge will now proceed to a de- 
cision whether the first application to set 
aside the ex-parte decree should be gran- 
ted or not. The parties will bear then- 
own costs hero. 

j V. Petition^accepted. 


(•2) A. I. R. 1925 All. 773=17 All. 878. 
(3) [19.03 1 hah. 339=58 I. C. 748. 
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Zafar Ali, J. 

Ganeshi Lal and rs— Objectors— 
Appellants. 

v. 

Firm Sheo Singh-Nihal Singh and 
others — Decree-holders and Judgment- 
debtors — Respondents. 

Miso. First Appeal No. 1278 of 1926, 
Decided on 17th November 1927, from 
order of the Sr. Sub.-Judge.Karnal, D/- 
19th January 1926. 
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(а) Civil F. C.,0. ‘21, R. b^~Adversc deci- 
sion against transferees of judgment-deblors 
on their objection — Appeal lies. 

Transferees of the rights of the judgment- 
debtors in property attached .are their repre- 
sentatives and as such are competent to appeal 
under S. 47 from the adverse decision passed 
in objection proceedings ; A. I. R. 19^6 Lah. 
134. Foil. CP 906 C ii] 

(б) Civil P. C., 0. 41, it. 1 — Prelimhiary 
order — Copy not filed in time — Preliminary 
order not contested — Delay was condoned — 
Limitation Act, S. 5. 

Where a copy of the order of the Court below 
on a preliminary issue was not filed along with 
the copy of the final order, and when it was 
filed the period of limitation had expired, but 
it was found that preliminary order was not 
contested: 

Held : that it would be but fair to condone 
the delay under S. 5, Limitation Act : A. I. R. 
1926 Lah. 638 and 28 P. L. R. 537, Ref : (vide 
A. I. R. 1928 Lah. 46, Ed.) [P 907 0 1] 

(c) Registration Act, S. 17 — Compromise 
decree. 

Compromise afiecting immovable property 
embodied in the decree requires' no registration. 

[P 907 C IJ 

H. C. Kummar and J. Cr. Sethi — foi* 
Appellants. 

Shamair Chand — for Respondents. 

Judgment. — This is a miscellaneous 

first appeal against an order of the 
Senior Sub-Judge of Karnai, allowing in 
part an objection to an attachment in 
execution of a decree. The property at- 
tached was a .ginning factory and the 
judgment-debtors were Nathu Ram and 
his two brothers. They are residents of 
Karnai and the factory is also situate in 
that very town. There were two decrees 
against them, the decree-holders being; 
(1) the firm of Sheo Singh-Nihal Singh 
of Delhi, and (2j the firm of Nagni Rim- 
Ganeshi Lal of Lahore. The objection 
petition was filed as against one of these 
decree- holders only, namely, the firm of 
Sheo Singh’Nihal Singh of Delhi. In 
the suit brought by that firm an order 
was made on the 2nd * July 1920 for 
attachment of the factory before judg- 
ment, and the warrant of attachment is- 
sued was duly served on Nathu Ram's 
two brothers, but not on him. Nathu 
Ram, however, evenutally made a com- 
promise with the firm of Sheo Singh- 
Nihal Singh and a consent decree, which 
was ex parte against his brothers, was ac- 
cordingly passed on. 5th December 1923. 
The decree was for Rs. 12,000-whioh 
amount was made payable by two instal- 
ments and recoverable from 

the property already attached before judg- 


ment by order of the Court, and “ the judgment 
debtors were not to alienate that property be- 
fore s.itisfnctioD of the decree. 

In the other suit also attachment 
before judgment was ordered, but the 
order of attachment was not duly com- 
municated to any one of the defendants. 
A similar consent decree for Rs. 6, 500 was, 
however, passed on 13th Decern her 1923, on 
•tbe basis of a compromise filed by Nathu 
Ram and the plaintiffs of Lahore. Tho 
latter having not been impleaded as res- 
pondents in the objection petition now in 
question, the order made on that peti' 
tion cannot affect them. 

The objectors’ claim was that half the 
factory was sold to them by Nathu Ram 
for Rs. 19,000 on 15th January 1924. The 
learned Senior Sub-Judge has found that 
the objectors paid, as a matter of fact, 
Rs. 15,000 only and ordered that they 
had a valid charge on half the factory to 
the extent of Rs. 15,000. The objectors 
appeal. 

Mr. Shamair Chand, who appears on 
behalf of the decrecholders of Delhi, 
raises three preliminary objections. The 
first is that the appeal does not lie as the 
objectors were not parties to the suit in 
which the decree was passed. To this 
the reply of the appellants’ counsel is 
that the objectors, being the transferee 
of the rights of the judgment-debtors, 
were their representatives, and were as 
such competent to appeal under S. 47,1 
Civil. P. C., as held in A.I.R' 1926 Lah. 
p.l34 (Ishar Das v. Perma Nand ) 

Mr. Shamair Chand, in view of that 
ruling, withdraws this objeetion. 

His second objection is that the decree- 
holders of Lahore, who were no parties 
to the objection case, could not be im- 
pleaded as respondents in this appeal. 
The appellants' counsel has nothing to 
say against this objection and this must 
prevail. His third objection is that the 
appeal was barred by limitation in as- 
much as a copy of the order of the Court 
below on a preliminary issue was not 
filed along with the copy of the final 
order and that when it was filed the 
period of limitation had expired. He 
relies upon Abdulla v. Behari Lal (1) 
and Bhiwani Cotton Spinning and Weav 
ing Mill Co. Ltd. v. Bishen Sahai Bhag’ 
wan Dass (2). There can be no doubt 
that the copy of the order on the pre- 

(1) A. I. R. 1026 Lah. 638. 

(2) [1927] 28 P. L. B. 537. 
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ilimitiary issue, as well as that of the 
final order, should both have been filed 
along with the raetnorandum of appeal, 
bub, in the circumstances of the present 
case when the preliminary order was not 
contested, it will be but fair to condone 
the delay, and I accordingly extend the 
time under S. 5, Limitation Act. 

But the objectors* appeal must fail on 
the merits. The question whether they 
paid Rs. 19,000 or Bs. 15,000 only was 
decided on the testimony of Lila Ram 
Chandra, pleader, who was the mort- 
gagee of half the factory, and had ob- 
tained decree to recover his mortgage 
money by sale of the property. He real 
ised his'money and gave a receipt to the 
objectors (purchasers) for Rs. 18, .100 
on 5th February 1924. His evidence, how- 
ever, was that this sum included (U 
Rs. 15,000 and (2) Rs. 1.000, which he 

previously received from the mortgagors 
themselves on lOth November 1923 and 
17th November 1922 respectively, and 
(3) Rs. 593-12-0, which he had remiUed 
in favour of the mortgagors. The 
learned Senior Sub-Judge has ex- 
pressed, in respect of this witness, the 
opinion that he is a gentleman of pro- 
bity and he has believed his evidence on 
this point. There appears to mo “o 
adequate reason for discrediting his tes- 
timony and I, therefore, consider that 
the finding of the Court below that 
Rs. 15,000 only was paid by the objec- 
tors to this witness is correct. 

The next point is whether the decree 
created a valid charge on the ^^cto^ to 
the extent of the amount decreed, ihat 
the decree does create a charge on the 
property that was attached before 
ment is clear from the decree itself. 
Whether the attachment was valid or 
nob is of no consequence because the 
phrase *'the property that was attached 
was used in the decree only to describe 
that property. Further as the judgment- 

debtors are bound by that decree so are 
the objectors who stand in their shoes 
and are their representatives. Lastly it 
was urged that the compromise required 
registration, but it did not., because its 
terms were embodied in the decree and 
it is the decree that is to be enforced. 
The appeal fails and T dismiss it with 

■ Appeal dismissed. 
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J Al J • 

Shankar and oZ/iers -Defendants - Ap- 
pellants. 

v. 

Arjan and oi/ters— PlaintilT and Defen- 
dants — Respondents. 

Second Appeal No. 2085 of 1926, De- 
cided on 28th March 1927. from decreo-of 
Dist. Judge, Gurdaspur, D/- 23-6-1926. 

Registration Act, Ss. 49 and 17 - Document 
requiring registration but not registered i$ not 
admissible^ 

\n unregistered agreement relinquishing im- 
movable property and requiring registration 
under S. 17 cannot be received in 

Shamair Chani and J. N. Bkandari 
for Appellant. 

Fakir C/ta 7 td— Respondents, 

Judgment. — The relationship between 
the parties will appear from tiie pedigree 
which is to be found in the judgniout of 
the learned District Judge. The plaintift 
Arjan instituted a suit for a declaration 
that he was entitled to the land in suit 
by virtue of an agreement made by the 
contesting defendants, the sons of his bro 
ther Fakir. An oral agreement alleged to 
have been made in 1887, seems to have 
been set up before the learned District 
Judge but has been held not proved. In 
the plaint reliance is placed on a written 
agreement alleged to have been executed 
in 1908 but this agreement was unregis- 
tered and was objected to as inadmissible 
on that account on behalf of the defen 
dants. The District Judge has held that 
though initially the document relied upon 
by the plaintiff was inadmissible for want 
of registration it can be relied upon bjr 
the plaintiff as it has been acted upon. In 
support of his view the learned Judge re- 
lied on certain authorities which the 
counsel for the appellant contends do not 
support the view of the learned Judge. I 
do not propose to go into this question as 
in my opinion it has not been established 
by any evidence on the record that the 
agreement of 1908 was acted upon. 

The only evidence in support of his 
conclusion relied upon by the learned 
District Judge is that in the jamabandis 

of 1910-11 and 1922-23 the areas in pos- 
session of the plaintiff and the defendants 
respectively are not according to the 
original shares by inheritance and that 
there is a disparity in the areas which is- 
due to the agreement contained in the 
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document relied upon by the plaintiff. 
The learned counsel for the respondent 
has not been able to show that after the 
execution of the document in 1908 any 
land which was previously in possession 
of the defendants passed to the possession 
of the plaintiff. On the other hand it 
appears that the area that is actually in 
possession of the defendants has remained 
the same at any rate since 1905 and 1906 
up till now. The learned counsel more- 
over has not been able to show that the 
difference between the areas in the pos- 
session of the two .contending parties re- 
presents the area in respect of which the 
document was executed by the defendants 
in favour of the plaintiff in 1908. It is, 
therefore, impossible to hold that there is 
any evidence in support of the conclusion 
of the learned District Judge that the 
document relied upon by the plaintiff was 
acted upon. 

Counsel for the respondent 'then asked 
me to remand the case to have further 
enquiry made into the matter but the 

■ extracts of the jamabandi of the years 
prior to 1903 are on the record and the 
learned counsel has not been able to show 
from them that any land was actually 
handed over by the defendants to the 

• plaintiff on the execution *of the docu- 
ment in suit and consequently I do not 
think that there is any ‘justification for a 
remand. It is admitted by both parties 
that the entire holding is recorded as 
joint property of ’the parties and that the 
present dispute has arisen out of parti- 
tion proceedings. It appears to me more 
likely that in 1908 the defendants exe- 
. cuted the document in favour of the 
plaintiff relinquishing their right in the 
land in suit but such relinquishment was 
never followed by actual transfer «of pos- 
session and in fact no possession could be 
-transferred having regard -to the fact 
that the joint holding had not been parti- 
tioned. There was therefore no occasion 
bo act on the agreement except after par- 
tition and in the first attempt to parti- 
tion the agreement was repudiated by the 

■ defendants. 

xAccepting this appeal -I set aside the 
decree of the learned iDistriot Judge and 
dismiss the plaintiff’s suit, but under the 
-circumstances of the case I leave the par- 
ties to bear their own costs throughout. 

D.D. Appeal accepted. 


Hex Ram (Jai Lai, J.) 

A. I. R. 1927 Lahore 908 

Jai Lal, J. 

Malak Mohammad Khan — Plaintiff 
Appellant. 

V. 

Het Bam and another — Defendants 
Respondents. 

Second Appeal No. 2887 of 1926, Deci- 
ded on 28th March 1927, from decree of Sr. 
Sub-Judge, Rohtak, D/- 27th Aug. 1926. 

Limitation Act, S. 5 — Discretion., 

Discretion exercised by the lower appellate 
Court will not be interfered with by tbe High 
Court. [P 909 C 1] 

Band Lal — for Appellant. 

Shamair Chand — for Respondents. 

Judgment. — The plaintiff instituted 
four suits to pre-empt four sales in 
respect of shares in the same property in 
favour of the ’same vendees, which were 
tried together and dismissed. The Subor- 
dinate Judge wrote two judgments, dis- 
posing of the four suits, and made a 
reference to one in the other. In fact, 
the two judgments were supplementary 
to each other. The plaintiff appealed in 
all the four cases, but in two of them, 
that is, Nos. 200 and 201, he did not file 
copies of the judgment written in the 
other two cases. The Senior Subordinate 
Judge, who ‘heard the appeals, dismissed 
them so far as these suits, Nos. 200 and 
201, were concerned on the ground that 
they had not been properly instituted for 
want of copies of the Judgment in the 
other two cases. He then proceeded to 
decide the appeals in the other two suits 
and finally dismissed them, holding that 
the plaintiff had failed to prove his right 
to pre-empt the sales. The latter there- 
upon filed second appeals in all the four 
cases, two of them were dismissed iQ 
limine, but the remaining two, that is, 
those relating to suits Nos. 200 and 201, 
have been admitted to a bearing. 

After hearing arguments of counsel, I 
hold that even if I were inclined to dis- 
agree with the Senior Subordinate Judge 
in his opinion that copies of the supple* 
meotary judgment should have been filed 
by the appellant with the memoranda of 
appeals or that the learned Judge below 
should have exercised his discretion by 
extending tbe time under the circum- 
stances and by granting ^permission to 
the appellant to file copies of the judg- 
ment concerned, - I consider that, having 
regard to the fact that the finding in 
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the other two cases, which must now 
be deemed to be - final and conclusive, 
the plaintiff has no locus standi to pre- 
empt the sales, which finding also governs 
the two appeals before me, t should de 
dine to interfere on this appeal. The 
learned Senior Subordinate Judge has 
Idedined to exercise a discretion that 
jv 63 fced in him to extend the tiine, and 
.under the circumstances referred to above 
'it is not incumbent on me to interfere 
'with the ^exercise of that discretion on 
a second appeal. I dismiss the appeals 
but leave the parties to bear their own 

j) j) Appeals dismissed. 

A. I. R. 1927 Lahore 909 

Campbell, J. 

Firm Oanga Ram’Bishen Das— 

Plaintiffs— Appellants. 
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and later on for the plaintiffs by Nathu 
Mal-Saran Das. The two suits were 
numbered in the trial Court as 544 and 
645. The contract in respect of which 
Suit No. 544 was brought was in writing 

and was as follows : 

Amritsar Treasury. 

Kbewra salt agreed to be given. 

Name of seller : Bhai Hari Ram-Ram Lai. 

Name of purchaser : Bhai Budha Mal-Wai- 
sakhi Mai : 

Received Ks. 2:>0 ( two hundred and eighty 
rupees ) in cash on account of profits in con- 
nexion with one cheque > for i20 maunds (four 
haudred and fifty maunds). The purchaser 
shall take delivery of the railway receipt on 
payment of the remaining sum of Rs. 612-8-0 
(rupees six hundred and twelve anuas 
eight). If he fails to do so, he shall be liable 
for all damages th.it miy accrue. The amount 
of cheque No. 2390/3cl dated 18th September 
1917, corresponding to 3rd .Vsauj S.imbat 107-i. 
was agreed to bo p ud. The purchaser shall be 
responsible- for enhancement or reduction in 
the rate of salt of this cheque made by the 
Government, the seller shall have nothing tc 


^ J. 


V. 

Firm Hari Bam-Bam Lai and ano- 

r—Defendan ts— Respondents. 

Second Appeal No. 3008 of 1926, De- 
cided on 14th April 1927, from decree 
of Addl. Dist. Judge, Amritsar, D/- 4th 


December 1926. 

(a) Contract Act, S. 13-Damages— Breach of 
contract to sell — Measure, 

The rule governing the measure of damages 
for breach of contract to sell goods is that such 
measure is the sum by 

price falls short of the price at which the pur- 
chasers might have obtained goods of like qua- 
lity at the time and place that they should have 
been delivered. [P9110 1J 

ffcl Ciuii P. C. S. 100— Whether other proceed- 
ingswere prosecuted diligently and in good 
faith is a question of fact — L%mttalton Act. 


S. 14. 


The finding that other proceedings were pro- 
secuted in good faith and diligently is a finding 
of fact and cannot be interfered with m second 

appeal. . 

G. 0. NardTtg— for Appellants. 

J. G. Sethi^lor Respondents. 


Judgment. These two appeals Nos. 
3008 and 3009 of 1926 arise out of two 
similar suits by the same plaintiffs for 
damages for breach of contract to supply 
salt. The quantity to be supplied in each 
case was 420 maunds. It appears that in- 


dents for these two consignments were 
placed at the Salt Mines at Kbewra and 
that the indents were afterwards sold by 
the original indentor to another person 
and that thereafter they were re*sold to 
various persons until they were purchased 
first by the defendants Hari Ram -Ram Lai 


challaned to any station the rpurohaser likes.- 
The purchaser shall pay the railway freight- 
for the salt ; whatever condition regarding, 
gunny bags is fixed at the time of tho transac- 
tion shall be put down below. On receipt of a 
letter from the Sahib the purchaser shall supply 
gunny bags. If he fails to send them within 
15 days, the seller himself shall send them after 
purchasing the s»rae The amount shall be 
realized with interest at the rate of 1 per cent. 

(Sd.) Ram Lai. 

The following was the contract which 
was the basis of Suit No. 545 : 

Kbewra salt — Agreed to be given by Bhai’ 
Hari Ram-Ram Lai and agreed to be taken by 
Bhai Nathu Mal-Saran Das. 

Received Rs. 2G1 (two hundred and sixty four 
rupees) cash on account of profits for one cheque 
for 450 ( four handred and fifty) maunds. The 
purchaser shall take delivery of the railway 
receipt on payment of the remaining sum of Rs. 
612-8-0 J six hundred and twelve rupees- 
eight annas). If he does not take delivery 
thereof he shall be liable for all damages. 
The amount under cheque No. 572/39 dated 
6th September 1917, corresponding to 22nd 
Bhadan Sambat 1974, is agreed to be paid into 
the Bind Dadan Khan Treasury. The purchaser 
shall be responsible for enhancement or reduc- 
tion in the rate of salt of this cheque made by 
the Government. The vendor shall have noth- 
ing to. do with this. Tht vendor shall have the 
goods challaned to any station the purchaser 
likes. Railway freight for the salt shall be 
payable by the purchaser. Whatever condition 
with re.spect to gunny bags is made at the time 
of the contract shall bo put down below. The 
purchaser shall supply empty gunny bags for 
salt. If he does not do so within 15 days, he 
shall have to payinterest at 1 per cent, contract- 
made on 16th Maghar Sambat 1974 through 
Budh Singh and Tara Singh brokers. 

(Sd.) Ram Lai, 

for Hari Ram-Ram Lai Vendors 
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It is not now disputed that the con- 
tracts were broken by the present defen- 
dants-responden s Hiri Ram-Rim Lil 
the sellers. Tne plaintids claimed da- 
mages on the bisisof the rates prevail- 
ing ati Gujranwala, their place of busiaO'S 
and the trial Court held that they were 
entitled to da niges bised on these rates 
and hell t -e rates given in the plaints 
to be correct. The total amounts of da- 
mages assessed by the trial Court were 
Rs. 6L0-9 0 in one cise and Rs. 666'13-0 
in the other. To each of these sums^ in- 
terest was added and total decrees given 
were for Rs. 825-9*0 and Rs. 896-13-0 
respectively. 

The defendants appealed and the ap- 
peals were sustained by the learned Ad- 
ditional Judge to this extent that he held 
that no interest could be awarded 'JPOJ' 
the damages and that the rates by which 
the measure of damages was to be 
governed were those of Amritsar and not 
Gujranwala. The grounds for the second 
decision were that the plaintiffs were 
undisclosed principals, that the appellants 
were not given any notice by the plain- 
tiffs or their agent that the salt was to 
be sent to Gujranwala, and that as the 
contract was entered into at Amritsar the 
Amritsar rates should have been allowed. 

The plaintiffs have come bo this Court 
on second appeal, and the defendants 
Hari Ram*Rim Lil have hied cross-ob- 
jections that the suits were barred by 
limitation a point which was held against 
them in both Courts below. 

I take this latter point of limitation 
first.lt is common ground that, whether or 
not the defendants received a notice from 
Khewra to supply gunny bags for the 
salt, they did not pass on the intimation 
to the plaintiffs, and that the plaintiffs 
never sent any information to 'the defen- 
dants about the station to which the salt 
was to be sent. The fact seems to be 
that in some manner not precisely ac- 
counted for this particular salt has been 
delivered to some other person, probably 
some one through whose hands the in- 
dents passed before they reached 'the pre- 
sent defendants. It is admitted that the 
two consignments of salt were ready 
packed in bags for dispatch at Khewra on 
26th October 1920 and 9th November 
1920. The two suits were instituted res- 
pectively at Gnjranwala on 24th October 
1923 and 6th November 1923. Both par- 
ties have agreed that the article of the 


Limitation Act applicable is Art. 115 
and that the suits should 'have been 
brought within three yeari of the breach 
of the contracts. The Gujranwala Court 
after about a year, held that it had no 
jurisiicdon to hear the suits and hence 
the plaints were returned and presented 
again in the Court of Amritsar which 
eventually decided the suits. The trial 
Court and the lower appellate Court have 
held that the plaintiffs were entitled to 
the benefit of S. 14, Lim. Act, in respect 
of the time during which the suits were 
pending at Gujranwala, as they had filed 
the suits there in good faith and bad con- 
ducted them diligently. This is a find- 
ing of fact with which I cannot interfere. 
So far as limitation is concerned the 
question before me is whether the suits 
were instituted at Gujranwala within 
three years from the date of the breach 
of contracts. It has been argued for the 
defeniauts that the breach occurred when 
the plaintiffs failed to intimate to the 
defendants that gunny bags were to be 
sent for the salt and that the date upon 
which such intimation should have been 
sent was manifestly some time before 
26th October 1920, and 9th November 
1920. I, agree, however, with the Courts 
below that, on the terms of the contracts 
the breach occurred when the sellers of 
the contracts omitted to tender the 
railway receipts to the purohisers. The 
conditions of the bargain were not suoli 
that if tho sellers did not call upon the 
buyers to supply gunny bags, the contract 
was terminated. In these circumstances 
the Courts below were correct in holding 
that the two breaches took place some 
time after 26th October 1920, and some 
time after 9th November 1920, and the 
suits were, therefore, within time. This 
is the only point contained in the cross- 
objections which has been argued. 

As regards interest, it is conceded .for 
the appellants that in erest could not 
have been allowed unless there had beeii 
an agreement to pay interest or notice 
hid been given thit interest would be 
chirged, or interest was charge-ible by 
usige. Their learned ouQsel contends 
that there is an implied ag»*’e neat in the 
contract to pay interest and also that the 
pi iintiffs have proved usage So far as 
the implied contract is conoeraeJ, the 
plaintiffs' learned counsel relies upon 
the sentence providing for the payment 
of interest at 1 per cent, on the costs 
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of the gunny bags if the sellers have to 
purchase them, but I cannot see that this 
is to be read in connexion with the pre- 
vious stipulation occurring earlier in the 
document regarding liabili-y tJ damages. 
The learned Additional Judge was right, 

I consider, in holding that there was no 
.agreement to pay interest. Cn the point 
of usage reliance is placed upon the state- 
ments of two witnesses, Nathu Mai and 
Jai Singh, and up m the fact that in a 
similar suit brought against other per- 
:Sons by the defendants as purchasers suing 
for damages they claimed interest. Wbat 
the witnesses are reported a? sayiog is 
■far too vague to be construed into a state- 
ment that 'by mercantile usage interest 
is chargeable upon damages for breach of 
such contracts as those now before me 
and the fact that the defendant claimed 
interest in their other suit and did nob 
get it is no proof of usige. There is, I 
consider, no force in this part of the 
appeal. 

The second point argued is that the 
plaintiffs were entitled bo damages at the 
Gujranwala rates because their business is 
there, and because they had the right under 
the contract to name a place at which the 
*salt was to be delivered to them. The rule 
governing the measure of damages ad 
mittedly is that such measure is the sum 
by which the contract pri^e falls short 
of the price ai which the purchasers 
might hrve obtained goods of like quality 
at the time and place that they should 
have been delivered. I do not think that 
the mere fact that the plaintiffs were un 
disclosed principals justified the learned 
Additional Judge in holding that damages 
were not to be based upon the market 
rates at Gujranwala. The more correct 
view was that taken by the trial Court. 
The defendants, however, have shown 
successfully that the rates allowed by the 
trial Court wore too high, being retail 
rates, and that the wholesale rate was 
stated in his cross-examination by Jai 
Singh the witness whose statement the 
trial Court accepted as Rs. 2-13-6. The 
Amribsir rate allowed by the learned Ad- 
ditional Judge was Rs. 2-L2 0 and hence 
the difference is very small. This in fact 
is conceded by the learned counsel for the 
appellar^ts whose principal object in the 
appeal was to secure a finding that the 
appellants were entitled to interest upon 
the damages. 

The appeals are accepted to this extent 


that in each case the decree of tiie plain- 
tiffs will bo one for Rs. 2-13-6 multiplied 
by Rs. 450 minus Rs 853*8-0. the deduc- 
tions fixed by the Additional Judge. Tlio 
cross-objections arc dismissed in each case. 
The plaintiffs-appollants will have thoir 
costs on the amounts by which they have 
succeeded. 

G.H. Appeal partly aeceptcA . 
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Firm (rarranditta Bam-Ram Kl>ihen — 
Plaintiff— Petitioner. 

v. 

Siikhu Rain^nd oi/ters— Defendants— 
Respondents. 

Civil Revn. No. 134 of 192G, Decided 
on 7th January 1927, from order of 2n(l 
Class Sub-Judge, Multau, D - 17th No- 
vember 1925. 

Civil P. C., S. 115 — Although another remedy 
is open, revision will be allowed in exceptional 
cases. 

It is a general rule that High Court will not 
interfere oi the revision side when the peti- 
tioner has another remedy, but it will do so in 
exceptional circumst.inces: G5 P. \V. It. 190S, 
liel.on. [P 912 Cl] 

JiiuaJi Lai Kapur for Nand Lai — for 

Petitioner. 

Arjan Das — for Respondents. 

Judgment. — The plaintiffs obtained 
ex-pirte decree against all five defendants 
on 2lst May 1924. Pour out of the five 
defendants applied to have this decree set 
aside on 2ad March 1925. By order 
date! 8th April 1925, the ex-parte decree 
was set aside, no special mention be.ing 
'made as to whether it was set aside only 
as regards the four defendants who had 
applied or as regards all the five defen- 
dants. The hearing of the suit was then 
fixed for the 29bh June 1925. On that 
day it was discovered that the defendant, 
who had nob applied, was not present and 
the plaintiffs were ordered to put in the 
process-fee in order to serve him by re- 
gistered post. The next hearing of the 
suit was fixed for the 4th November. In 
the meantime, the Subordinate Judge 
hearing the suit, left the district and it 
came before another Subordinate Judge. 
On 4th November this second Subordinate 
Judge dismissed the whole suit under 
0. 9, R 2, Civil P. 0. An application 
was made to him to set aside that order 
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and to restore the suit to the pending 
file, but he dismissed this application on 
17th November 1925 although he accepted 
the contention that the suit should not 
have been dismissed as against all the 
defendants if the defendants before the 
Court were individually responsible. 
Against this order the plaintiffs have 
come here in revision. 

It was part of the plaintiff’s case that 
they had put in the process fee, which, 
they alleged, must have been mislaid in 
the Court. This was not impossible, 
seeing that the case in the meantime 
came before a different Subordinate Judge. 
I think the explanation, which was given 
on oath, should have been accepted and 
the Subordinate Judge acted with mate" 
rial irregularity in the exercise of his 
jurisdiction in not restoring the suit. It 
is true that it is a general rule that this 
Court will not interfere on the revision 
side when the petitioner has another 
remedy, but it will do so in exceptional 
circumstances i see Shdhab Din v Anj(i~ 

man Inaumania (1). 

I accordingly accept this petition and 
make an order setting aside the dismissal 
of the suit and direct the Subordinate 
Judge to proceed to hear it. There will 
be no costs here 

G.B. Petition allowed. 

(1) [1903] 65 P. W. R. I90d. 


A. I R. 1927 Lahore 912 

Tek Chand, J. 

Hakam Beg and others — Plaintiffs — 
Appellants. 

V. 

Bahim Shah and others — Defendants — 
Respondents. 

Second Appeal No. 1172 of 1926, Deci- 
ded on 2nd February 1927, from decree of 
Senior Sub-Judge, Amritsar, D/- 12th 
January 1926. 

Oivil P . C,, O. 41, jR. 1 — Memo, of second op* 
peal must be accompanied by copy of decree of 
lower appellate Court. 

It is necessary that eyery second appeal pre* 
ferred shall be accompanied by *a copy of the 
decree of the lower appellate Court with the 
memorandum of second appeal. 

[P 913 Cl] 

Jalal-‘ud‘din — for Appellants. 

Mehr Chand Mahajan — f©r Respon- 
dents. 

Judgment. — Hakam Beg and Jhanda 
Beg, sons of Bakhshinda Beg, and a num- 


ber of other Mughal proprietors of mauza 
Khilchian in the Amritsar District, insti* 
tuted a suit against Rahim Shah for pos- 
session of a site in the village abadi which 
the latter had purchased from onejNathu 
Shah. The suit was decreed by the Sub- 
ordinate Judge, Fourth Class, Amritsar. 
Rahim Shah, defendant preferred an ap- 
peal to the Senior Sub-Judge, who by his 
order, dated 22nd December 1924, accep- 
ted Rahim Shah’s appeal and dismissed 
the plaintiffs’ suit. Against this judg* 
meat and decree of the Senior Sub-Judge, 
a second appeal was preferred to this 
Court by Hakam Beg and Jhanda Beg, two 
of the plaintiff-proprietors. This appeal 
came up for bearing before Jai Lai, J., on 
13th July 1925. Counsel on both sides 
complained that the learned Senior Sub- 
Judge in his appellate order had relied on 
evidence which was not on the record 
and it was agreed that it was not possible 
to come to any definite conclusion on the 
existing materials. The case was accord- 
ingly remanded to the Senior Sub-Judge 
with directions to restore the appeal oo 
its original number and to dispose of it in 
accordance with law. He was further 
directed to place on the record copies or 
extracts from such land revenue records 
as the parties wanted to produce and bis 
attention was drawn inter alia to a cer- 
tain number of points which required 
determination. The Court-fee on the 
memorandum of appeal was refunded to 
the appellants and it was directed that 
other costs would abide the result 

On remand, the defendants’ app)al to 
the Senior Sub-Judge was restored on 
its original number. The parties were 
allowed to produce fresh documentary 
evidence, arguments were heard and the 
defendant's appeal was accepted wi^h 
costs throughout on 12th January 1926. 
Against this decree Hakam Beg and 
Jhanda Beg, plaintiffs-appellants preferred 
a second appeal to this Court through 
Mr. Jatal-ud'Din, advocate. The memo- 
randum of appeal was not accompanied 
by a copy of the appellate decree of the 
Sr. Sub-Judge, dated 12th January 1926. 
To the memorandum of appeal was ap- 
pended a note by the learned advocate to 
the following effect : 

The above appeal was remanded by the Hoo'bltf 
Mr. Justice Jai Lai on 13th Jaly 1925. Please 
put up 0. A'. Ho. 433 of 1925 S. B., therefore, no 
need of filing the copies of the previons orders. 

It is noteworthy that this note did not 
contain any reasons for not filing a copy 
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of the decree of the Senior Sub-Judge 
dated January 1926, against which the 
appeal had been preferred. The office 
returned the memorandum of appeal to 
the appellants’ counsel on 2Lst April 1926 
with the remark that a copy of the lower 
appellate Court’s decree should be filed 
and that the appeal without a copy of 
the decree could not be considered to have 
been presented within limitation. On 
22nd April 1926, Mr. Jalal-ud-din refiled 
the memorandum of appeal with the 
following note ; 

As the lower appellate Court has maintained 
its previous order the decree of the same Court 
is on the previous record to which I made 
reference in my note dated l*2th April 1926. 
Thus there was no need for filing the copy of 
the decree. But, however, I have asked my 
client to furnish me with a copy of the decree 
which will be duly filed no sooner it is received. 
Time mxy be granted for the said purpose. 

No affidavit was filed along with this 
note nor was any stamped application 
asking the Court to extend time under 
S. 5, Iiim. Act, presented. On 28th April 
1926, Mr. Jalal-ud-din filed a copy of the 
decree of the lower appellate Court. The 
appeal came up for preliminary hearing 
before a Motion Bench on 27th May 1926, 
and was admitted for final disposal be 
fore Single Bench. It seems that before 
that Bench no prayer was made for ex- 
tension of time and certainly no orders 
condoning the delay were passed. 

The appeal having come up for hearing 
before me to-day, a preliminary objection 
came from the respondents that the appeal 
was time barred and ought to be dis- 
missed as such. Mr. Jalal-ud-din, for the 
appellants, has filed to-day a copy of an 
affidavit by Hakam Beg, lambardar. one 
of the appellants, which was attested be- 
fore a Magistrate of the Third Class at 
Amritsar on 7th June 1926, but which 
had not been filed in this Court until 
after the preliminary objection had been 
raised by the respondents to-day. 

As has been noted above the judgment 
and decree of the lower appellate Court, 
against which the present second appeal 
•has been preferred are dated I2bh Jan- 
uary 1926. The copy of the judgment 
of the lower appellate Court was applied 
for on 3rd March 1926, and delivered to 
the appellants on 8th March 1926. Thus 
the appellant was entitled to six days in 
addition to the statutory 90 days, i. e., 
he could prefer the appeal within 96 days 
from the date of the decree appealed 

1927 L/aS 


Lahore 913 

against. Thus the last date for preferring 
the appeal was 18th April 1926. The 
copy of the lower appellate Court’s decree 
having been filed in ‘this Court on 28fch 
April 1926 the appeal must be considered 
to have been presented on that date. It 
is, therefore, ten days out of time. 

Mr.' Jalal-ud-diu has nob sought to 
support the position that he had taken in 
his note dated 12th April 1926, namely 
that as thedecreeof the lower appellate 
Court now appealed against re-affirmed 
that Court's previous decree, it was not 
legally necessary for him to file a copy of 
the decree dated 12th January 1926. It 
is obvious that Jai Lai, J., remanded the 
case under 0. 41. R. 23. The previous 
decree of the Senior Sub-Judge had been 
vacated and he was directed to re-hear 
the appeal and to dispose of it ^according 
to law. Under the circumstances, the 
contention would be untenable that a 
copy of the decree dated 22nd December 
1924 which was on the record of Civil 
Appeal No. 436 of 1925 could be consi- 
dered sufficient accompaniment for the 
purposes of the present appeal. 

Mr. Jalal-ud-Din has, however, put for- 
ward a new contention that though under 
O. 41, R. 1. it is necessary that every 
appeal preferred shall be accompanied by 
a copy of the decree appealed from, this 
rule applied only to first appeal against 
original decrees and that there is no rule 
of law which required the presentation 
of a copy of the decree of the lower ap- 
pellate Court with the memorandum of 
second appeal. Mr. Jalal-ud-Din argues 
that though the practice of this Court and 
of the Chief Court has invariably been 
to insist upon a copy of the lower appel- 
late Court’s decree being filed with the 
memorandum of a second appeal yet, he 
argues, that this is merely a rule of 
practice and not a rule of law. This con- 
tention ignores the provisions of O. 42, 
R. 1, which specifically lays dowu that 
the rules of 0. 41, shall apply, so far as 
may be, to appeals from appellate decrees. 
I am, therefore, of opinion that the con- 
tention of Mr. Jalal-ud-Din on this point 
has no force and must be overruled. (The 
judgment then considered evidence and 
proceeded.) Under the ciroumstamces I 
must hold that no sufficient cause has 
been made out for condoning the delay 
in nob presenting a copy of the lower ap- 
pellate Court’s decree with the memo- 
randum of appeal. It is not necessary to 
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refer to the authorities cited by the res- 
pondent’s counsel that it is essential that 
a memorandum of appeal must be ac- 
companied by a copy of the decree ap- 
pealed against. Indeed the provisions of 
O. 41, B. 1, are imperative on this point. 
The appeal is, therefore, barred by time 
and is dismissed with costs. 

I 

R.D. Appeal dismissed. 
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Addison, J. 

Shop Idan Lachhmi Narain — Creditor- 

— Appellant. 

V. 

Bahadur Chand — Second Party — Bes- 
pondent. 

Misc. First Appeal No. 1192 of 1926, 
Decided on 12th January 1927, from 
order of Dist. Judge, Ferozepur, D/- 29th 
March 1926. 

(a) Provincial Insolvency Act (5 of 1920), 
S. 37 — Debtor failing to apply for discharge 
within specified time — Court must annul ad- 
judication order — Order should also he passed 
vesting debtor's property in a receiver. 

A Court has no option but to annul an ad* 
judication when an insolvent fails to apply for 
an order of discharge within the time specified 
by the Coart. But, with a view to protect the 
creditors the Court should pass an order under 
S. 37, Act 5, 1920, vesting the property of the 
debtor in a person appointed by it: .4. I.R. 1926 
Lah. 370 and 94 1. C. 234, Foil. [P 914 C 2] 

(i>) Provincial Insolvency Act, S. 75 (2) and 
(3)— No appeal lies under sub-S. (2) if leave is 
not applied for under sub-S. (3). 

No appeal lies under S. 75 (a), Act 5, 1920, 
if leave to appeal has not been applied for under 
S. 75 (3). [P yi4 c 2] 

(c) Provincial Insolvency Act, S. SI— Order 
passed under S. 37 is appealable. 

.\n appeal does lie from an order passed under 
S. 37, Act 5. 1920. [P 914 C 2] 

J. N. Bhandari — for Appellant. 

Anant Ram Ehosla — for Respondent. 

Judgnnent. — Two brothers were sepa- 
rately adjudicated insolvents on 16th July 
1922 at the instance of a creditor, j A 
receiver was appointed at the same time 
and each insolvent was directed to apply 
for his discharge within six months of 
the date of adjudication. Neither did so 
and on 29th March 1926 the District 
Judge annulled the adjudication under 
the provisions of S. 43, Insolvency Act. 
Against these orders^ the petitioning cre- 
ditor has preferred two appeals. 


It is objected that no appeal lies under 
S. 75 (2), Insolvency Act, and that the 
appeals must be dismissed as no leave has 
been applied for under S. 75 (3) of the 
Act. It seems to be that this objection 
must be upheld. Leave to appeal was given 
during the hearing of the appeal in 
Bansidhar v. Kharag Jit (1), but in that 
case the petition praying for leave to ap- 
peal had been presented with the petition 
of appeal, whereas in the two appeals be- 
fore me no petitions have been presented, 
praying for leave to appeal. These two 
appeals must therefore be dismissed as 
incompetent. 

There is also a third appeal by the same 
petitioning creditor. After the District 
Judge had annulled the adjudication of the 
two brothers, he then, on 10th July 1925, 
under the provisions of S. 37, Insolvency 
Act, ordered the property of Baghi Ram, 
which had vested in the receiver, to be 
restored to him. It is prayed on appeal 
that there should only have been a con- 
ditional restoration and that the learned 
District Judge should have ordered undei’ 
S. 37 that the property should vest in the 
old receiver for the benefit of the creditors. 
In Roop Narain v. King King & Co. (2} 
it was held that a Court has no option 
but to annul an adjudication where an in- 
solvent fails to apply for an order of dis- 
charge within the time specified by thej 
Court. But with a view to protect thej 
creditors the Court should pass an order| 
under S. 37, Provincial Insolvency Act, 
vesting the property of the debtor in a 
person appointed by it. The present is 
undoubtedly a good case where this 
should be done in order to protect the 
petitioning creditor and other creditors. 
An appeal does lie from an order passed 
under S. 37 of the Act. I, therefore, ac- 
cept the third appeal and, instead of the 
order passed by the District Judge, direct 
that the property of the debtor Baghi 
Bam shall vest in Seth Chanan Mai who 
was the receiver in the insolvency proceed- 
ings. This order will continue for six 
mouths from to-day within which time 
the petitioning creditor or creditors 
should have been able to take further steps 
to protect the property. 

I make no order as to costs in these 
appeals. ^ * 

J.v. Appeal ace»ptid. 

(1) [1915] 37 All. 66=26 I. C. 926=12 A. L. 

J, 1273 

(2) A* I. R.’l926 Lab. 370. 


4927 


Lahore 915 


Md, FazAL AziM V. MutSADI Lal (Tek Chand, J.) 

stay execution. Against this order Fazai 
Azim, etc., have preferred a miscellaneous 
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Tek Chand, J. 

Mohammad Fazai Azim and others^ 
Judgment-debtors — Appellants. 

V. 

Mutsadi Lal and others — Decree- 
holders — Respondents. 

First Misc. Appeal No 2907 of 1926, 
Decided on 12th March 1927, from order 
•of 1st Cl. Sub-Judge, Rohtak, D/- 4th 
December 1926. 

Ctuii i*. C,, O. 41, ii. 6 (2) — Order tinder , is 
•appealable. 

SeotioQ 47 is •oomprehensive enough to in- 
clude ^n order under O. 41. R. G, and permits 
the institution of an appe.il against an improper 
order passed under that section : ,1. £■ H. 1924 

Xafc. 631. [P91.5C2J 

Jagan Nath Aggartoal — for Appellants. 
Sardha Earn — for Respondents. 

Judgment. — On 20th July 1926, a 
preliminary decree for foreclosure of a 
mortgage was passed by the Se^iior Sub* . 
ordinate Judge, Delhi, in favour of Mut- 
€adi Mai against Mohammad Fazai Azim 
and others declaring that Rs. 13,365 was 
the amount due by the mortgagor to the 
mortgagee, and that if that sum were not 
paid on 20th A’ugust 1925 the mortgaged 
property would-be sold, and if any sum 
remained unrealized after such sale the 
plaintiff would be at liberty to apply for 
.a personal decree against the defendants 
and other moveable and immovable pro- 
perty belonging to them. A first appeal 
was presented by the defendants to this 
Court and was admitted to a Division 
Bench. Nothing having been paid by 
the mortgagors within the period speci- 
fied, a final decree was passed on 29th 
October 1925. A first appeal was pre- 
ferred against this decree also and was 
duly admitted. The decree-holder took 
steps to have the property sold and the 
judgment-debtors Fazai Azim, etc., filed 
in the lower Court an application under 
0. 41, R. 6, Civil P. C., praying that the 
sale of the mortgaged property be s'ayed 
pending disposal of the appeal by the 
High Court statiag that they were pre- 
pared to furnish security for the amount 
of interest which would accrue due dur- 
ing the. pendency of the appeal. This 
application was rejected by the learned 
3ub*!^ud^ on the ground that the appeal 
against the final decree was pending^ in 
the High Court, and unless an order was 
received from this Court, he could not 


appe.il under S. 47, Civil P. C., to this 
Court. 

Mr. Sardha Ram for the respondent 
decree-holders raises a preliminary 
objection that no appeal lies and in 
support of his contention he relics 
upon a remark in Mulla’s Com- 
mentary on the Civil Procedure Code 
The learned commentator has given no 
authority in support of his remarks, nor 
does he specify any reason for the con- 
clusions arrived at by him. In my opinion 
S. 47 is comprehensive enough to in-, 
elude an order under R. 6 and permits' 
the institution of an appeal against an: 
improper order jiassed under that section. 1 
The question was considered by Scott 
Smith, J., in PhalluMal v. Eanarsi Das, 
A. I. E. 1924 Lak. 631, where it was 
held that such an order was appealable. 
1 coQcur in the reasoning of the learned 
Judge, and hold that the judgment- 
debtor's appeal is competent. I, therefore, 
overrule the preliminary objection. 

On the merits I am of opinion that 
the learned Sub-Judge was in error in re- 
jecting the application under O. 41, R. 6, 
Mr. Sardha Ram, for the respondents, has 
not sought to defend the order, but says 
that sufficient security should be fur- 
nished by the judgment-debtors, appel- 
lants, before the sale is stayed. This re- 
quest is reasonable, and, after hearing 
Mr. Jagan Nath, I direct that the sale of 
the mortgaged property shall be stayed 
on condition that within a period of two 
months from to-day the judgment-debtors, 
appellants furnish security of a substantial 
person of Delhi to the effect that in the 
event of their appeal to this Court being 
dismissed and thereafter the mortgaged 
property being sold if the sale proceeds 
are found insufficient to meet the decretal 
amount together with interest and costs, 
the surety will make good the deficiency. 
If the judgment-debtors fail to furnish 
the security within two months, the sale 
shall proceed. The appeal is, accordingly, 
accepted and the sale of the mortgaged 
property stayed, subject to the judgment- 
debtor^ furoishiog security as ordered 
above. ' The parties will bear their own 
costs in this Court. 

D.D. Appeal accepted. 
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lants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 797 of 1927, 
Decided on 31st October 1927, from order 
of Ist Cl. Magistrate, Kaithal, D/- 22ad 
June 1927. 

Crimv'.al P. C. S. Zi2~Evidence recorded 
after examination of accused without further 
explanation from him canyiot be taken into 
account. 

Where a Magistrate recorded some evidence 
against the accused after they had been es* 
amined and no furcher explanations were called 
for from them as regards this evidence, the evi- 
dence after the accused had been examined can- 
not be taken into account. [P 916 C ‘2] 

Ganpat Bai — for Appellaats. 

R. C. Soni — for the Grown. 


parties separatedr As they were going 
away Naraina, however, said that he 
would complain to the police about the 
whole subject as Rs. 50 have been ex* 
torted from him. Upon this Maugta at* 
tacked Naraina with a cutting weapon 
and inflicted grievous and dangerous 
injuries on him and Bichha appellant 
attacked Kalu and also inflicted hurts on 
him with a lathi. Budh Ram, who came 
to the rescue of these people also had his 
arm severed at the wrist evidently by a 
blow from Mangta appellant's cutting 
weapon. Thereafter the appellants took 
away the two donkeys, which were re- 
covered later from one Mavu who said he 
had got them from Matu, who in his turn 
said that he had got them from the ap- 
pellant Mangta. 

These facts are established by the evi* 
dence of Naraina, Kalu and Budh Ram. 
There is no reason to doubt their evidence. 


Judgment. — The appellants Mangta 
and Bichha have been convicted by the 
learned IMagistrate according to the judg- 
ment under S. 258, Criminal P, C. As 
they were charged respectively under 

Ss. 397 and 394, I- P. C., I presume that 

the learned Magistrate meant to convict 
them under the sections under which they 
were charged, that is he meant to con- 
vict Mangta, accused, under S. 397 and 
Bichha accused under S. 394, I. P., C. He 
has sentenced Mangta to seven years’ 
rigorous imprisonment including three 
months’ solitary confinement and Rs. 200 
fine or in default to six months’ further 
rigorous imprisonment, and Bichha ap- 
pellant to three years’ rigorous imprison- 
ment and Rs. 200 fine or in default to six 
months’ further rigorous imprisonment. 
Rs. 200 of the fine, if realized, is to be 
parid to Naraina complainant and Rs. 100 
to Budh Ram complainant. 

The facts of the case as shown by the 
prosecution evidence are that Naraina’s 
donkeys were missing for some time. 
Finally he discovered that they were with 
Mangta appellant. He and Kalu proceeded 
to address Mangta on the subject and a 
bhunga of Rs. 50 was settled. One Budh 
Ram was also included in the matter to 
stand surety for Naraina not filing a com- 
plaint after recovery of the donkeys. 
The appellants accompanied Naraina and 
Kalu and Budh Ram along a road and 


Counsel for the appellants has argued 
that in any case there was no robbery as 
the hurt was not caused in the commit* 
ting of theft or in order to commit theft. 
It seems to me that the appellants wished 
to remove the donkeys, which would be 
the main evidence in the case, threatened 
by Naraina, and they proceeded to inflict 
the injuries that they did inflict with this 
object in view. I therefore, consider 
that Mangta has been rightly convicted 
under S. 397, I. P. G., and I do not con- 
sider the sentence in any way severe. T 
also consider that Bichha has been rigbtir 
convicted under S. 394, 1. P. C., and tb» 
sentence is nob severe in his case either. 

Counsel for the Crown has very pro* 
perly pointed out to me that the learned^ 
Magistrate recorded some evidence againstj 
the appellants after they had been eX", 
amined and no further explanations werci 
called for from the accused as regards bhis^ 
evidence. The evidence, however, ^ or 
rather the material portion thereof consists 
in the recovery of a ohhavi blade from 
Mangta. Quite apart, however, from this 
recovery of a chhavi blade I consider that 
the case is sufficiently made out against 
him. I have accordingly not taken in^ 
account the evidence after the accused 
had been examined. Counsel for the sp" 
pellants did not raise this point at all. I» 
therefore, dismiss the appeal. 

s.j. Appeal dismissed. 
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